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STATEMENT OF ISSUE ON APPEAL

" Whether the Special Master committed legal error by failing to enforce the plain “
: rlanguage of the Lease and: lnstead_concluding:' “Since Chicora [Landlord] failed to meet its
obligations as a landlord, Fetter [Tenant] was not called upon to meet its obligations as a tenant,

and therefore, its failure to takeoccupanc'y and pay rent vyasjnot'a breach of the lease by Fetter.

STATEMENT OF THE CASE' N

Chlcora Life Center LC (“Landlord”) was orgamzed for the purpose of owning and

managtng a multistory commer01al real estate bulldlng located at 3600 Rivers Avenue; North

" Charleston, South Carolina. In May 2015, Landlord entered into a commer01al Lease with Fetter -~

Health Care Network Inc (“Tenant”) for occupancy of space located at the property
On May 6,2016, Landlord ﬁled 1ts Complamt allegmg breach of contract breach of duty
of good falth and fa1r dealing, neghgent mlsrepresentatlon and seekmg a declal atory Judgment to

: determme the rights and obhgat1ons of the parties. Tenant’s Answer contained a general demal

- afﬁrmative defenses and asserted a counterclaim for breach of the lease.

On Apr1l 23 and 24 201 8, a non—Jury tr1al before Wade H Logan III as Spec1al Master-
1n-Equ1ty was conducted in Mount Pleasant South Carolma at the law ofﬁces of Buist, Byars &
Tay101 LLC. On April 3, 2019 the Spe01al Master 1ssued an Order (1) d1sm1ss1ng
| .Plalntlff/Landlord’s Complaint; (2) grantlng Defendant/Tenant S Counterclalm ‘and (3) ordenng

Plaintiff/Landlord to refund Defendant/Tenant’s.initial deposit of $17,000.00 together with
- interest and requiring _Plaintiff/Landlord to pay Defendant/’l"enant’s attorney’s fees and .costs '

“effectively terrninating or canceling the: written Lease Agreement.



FACTS
1. | " On August 4,2014, Tenant srgned and fully executed a lease to rent space. from
: -Landlord for property located at 3600 Rivers Avenue North Charleston South Carolina. PLF
_Trial Exhibit 1F.
2. | ‘As originally executed the Lease.cons’isted of_ '8‘,722 rentable square feet from the
' property that consisted lof a 10-story former naval .hospital 'building with a_total of 365,7_17-total :
rentable square feet. PLF Trial Exhibit IF, §:ll. N | | |
3. - AThird Addendum to the Lease was executed'on November .23, 2015‘, -that
adjusted the space leased to Tenant to 9, l08 square .feet. PLF Trial Exhlbit 1K, 9B.
4. Pursuant to the Lease, certain Tenant Improvements (“TI”) were to be
accomphshed PLF Tual EXhlbl'[ 1F, § 2. | | | | | | |
5. | As modlﬁed by the Th1rd Addendum the Lease spec1ﬁed that Landlord would be
: responsible for $56,626.0Q- for the cost of the TI and that Tenant was 1‘esponsible to pay for Tl in
excess of the “Budget Cap” of $56,626.00. PLE Trial Exhibit 1K, ] C.
0. The Lease as modlﬁed by the Thrrd Addendum also provrdes “Term
) Commencement of the Lease shall occur upon completron of the Tenant Improvements and
issuance of a certificate of occupancy for the Premlses; Wthl’l shall occur on or before ninety
-‘ (90) days from the date a Contract is executed hetvveen Contractor- and Tenant, but no later than -
February 15, 2016.” PLF Trial 'Exhibit ll(, I1D. | |
7. On November 24, 2015 Tenant executed a “Tenant Estoppel Certlﬁcate” s1gned
_bv its CEO that was drrected to Landlord s lender conﬁrmrng lease terms and specrﬁcally
stating:

(6) Neither Tenant nor Landlord is in default under the Lease Tenant has no
offset; defense deductron or claim agarnst Landlord.



(11) in the event :éf a _defaﬁlt by Landlord, L_eﬁder agrees it will not_disturb the
tenancy of Tenant, as long as Tenant is not in default of any of the terms or
- conditions of the aforementioned Lease. (See Exhibit B, Lender
Acknowledgement).
" PLF Trial Exhibit 1L.

8. It is undisputed that both Landlor_d_ e'md. T enanf ;cu"e sophisticated_ business parties
who were represented by professioﬁalé, including attorneys, during the negotiation,_-drafting, and
" -execution of ﬂle Lease documeﬁts. | ‘

9. . Based on ahd in abcordaﬁcé with all of the contract provisioﬁs, espcéially_th@se

" noted above, Landlord andl Ieﬁder prdceeded to cd-nstruc‘t aﬁd pay for all agreed TI for Tenant..

10. ~ The City c;f North Charleston issued a fempofary certificate of occupancy: for the

Jeased premises on December 21, 26 1 5, indicating that it was ‘:‘Ok to move office furniture in.”

' PLF Trial Exhibit 10; Trial Trénscript at 3 12:1 1-22.

' li. A ﬁne-ﬂ' and uﬁquéliﬁed Certificate of O-cc.upavnrc_:y: was issued on J anuéry 21,2016, -

: by the City of North Charleston. PLF Trial E).(hibit 1Q; Tﬁal Transcript 3 14:2—24. ‘ |
12, Ina le;ttef dated January 1, 2.016,'Landlord e_fféctively_ delivered the leased

premises to Tenant by notifying Tenant, in accordance With the Leaée, that (a) TI were complete

issued. The letter aléb? requested certain paymerlg and was'aCCOmpaniéd by aﬁ‘invoice dated

J anuary 4, 2016, for TI in excess of the B‘udg.et_Ciap’ owed by Tenant totaling $254,998.00, as .

»‘ well as an invoice for the first month’s rent totaling, '$14,80_1'.00. PLF Trial Exhibit 1P. -

13.  Itis undisputed tﬁat deépite the plain language of the Lease, addenda, and

Estoppel Certificate as well as the certificates of occﬁpancy: being issued, Tenant refused to:



a. pay for the T amounts in exceas_of the Budgef Cap,
b. pay its rantal obligations, and.
" C. Qc‘cupy the spaae designated in the Laase.

14.  The Lease specifically provides: “In the event Tenant does not occupy theSpace
designated héreiﬁ, all [including the amounts paia for by Landlord as part of .the Budget Cap as
well as all :lienant amounts exceeding the Budg’et' Cap] intéfior finishing costs [TI] beqdme due
and }aayabla .upon billing:by Landlord[.]” PLF Trial Exhibit 1F, § 3. |

15. ) Pursuant to §. 19 of the Lease, Tenant’s refusal to_-pay for the costs in excess of the
Budget Cap constituted Tenant’s serious, material and substaatial breach under the terms of the
Lease. PLF Trial Exhibit 1, § 19.

16. | Itis u_ndisbu’ted that -".fenarit has not paid for its' TI in any amount.

17.  Pursuantto § 10 of the Lease: “Unless .”L’Fenan‘vt'rllc‘)tiﬁes Léincilord in writing at the
: 'time of delivery stated in paragraph 2l and 11 ﬁereunder, Tenant accepts the Premises as being in
the condition in which Landlord is obligated to deliver the Premises.” PLF Trial Exhibit 1F, §
10.
18.  Also pursuant to § 10 of the Lease, Ténant speciﬁcally and expressly waived all

rights “to Va‘caté the Premises as provided by law.” Id.

1 Sect1on 2 of the Lease states:

. Tenant takes the Premises “AS IS” except as‘described in Exhibit B; with Tenant to receive
delivery of the Premises after satisfactory completlon of the Tenant Improvements by Landlord.
All Tenant Improvements contemplated prior to Tenant’s occupancy are to be done by and at the
expense of the Landlord as described in Exhibit B and subject to the Budget Cap.”

(emphasis added). PLF Trial Exhibit 1F, § 2. Sect1on 11 of the Contract deals with damage or destruction during
the term of the Lease and is not applicable to the issues before the Court. Id. § 11



19. Pursuant to § 4 of the: Lease: “Updn completion ef the Tenant Impr‘overnents as
provided herein and the'issuance of a certificate of occupancy jthe term oif fthis Lease shall
commence v(the “Term Comrnencement’)[.]” PLF- Trial ExhibitlF,l § 4 |

20. - Pursuant to the terms of the Lease as well as other documents referenced above,
Tenant was obhgated to pay monthly rent totahng $14 800.50 ($19 50 x9,109 1entable squaie
‘ | feet) per month with annual adjustments fora teim of not less than five years. PLF T11al

Exhibits lL and 11 (First Amended.Exhibit C and Tenant Estoppel Certiﬁcate).

| - 21 _ It-is undisputed that Tenant has not paid any amount for its monthly rental.

22.  Despite its refusal to pay for the costs of TI in excess of the Budget Cap or its
- rnonthly rental, clearly breaching th'e‘terms of the Lease, Tenant sent Landlord a letterdated
April 26, 2016, declaring Landlord had _breachedthe Lease and that Tenant “will immediately
begin its search for another location.” PLF 'Lrial Exhibit 1S. .

23.- There is no language in the Lease -that permits Tenant to terminate, c_ancel, or
" otherwise re'plidiate the Lease prematurely. PLF Trial Exhibit 1F.
| : 24.‘ "Section 10 of the Lease specifically states that Tenant waives “all rights . . .to’ |
»_"\_/_acate the'Premises as nrovided by law[.]” PLF Trial Exhibit 1F, § 10.

25. Sect10ns l9 20,21, 22, 23, and 24 of the Lease are p10v151ons 1elat1ng to default.

. ~These seetions provide:

§ 19  Events of Default: The occurrence of any one or more of the following events
("Events of Default") shall constitute a breach of this Lease by Tenant: (a) if
Tenant shall fail to pay any rental or other sum when and as the same becomes
due and payable and such failure shall continue for more than 10 days after

written notice of such failure is received by Tenant from Landlord; or (b) if
Tenant shall fail to perform or observe any other term hereof].]

§20 Termlnation Upon Default: Upon such termination Landlord may recover from
Tenant: (a) the unpaid rental which had been eained at the time of termination and
~ future rental as it bécomes due, without accelération, less any rental received by




§21

§ 22

§ 23

§ 24

§ 38

Landlord for reletting the Premises; (b) and any other amount necessary to
compensate Landlord for all the actual damages proximately caused by Tenant’s
failure to perform its obligations under this Lease excluding any punitive,
exemplary, or consequential dames.

Continuation After Default: Even though Tenant has breached this Lease and
abandoned the Premises, this Lease shall continue in effect, provided that
Landlord has neither taken possession nor relet the Premises, and as long as
Landlord does not terminate Tenant's right to possession, and Landlord may
enforce all of its rights and remedies under this Lease, including the right to
recover the rental as it becomes due under this Lease.

Other Relief: Thé.fights and remedies provided for Landlord and Tenant in this

Lease are in addition to any other remedies available at law or in equity by statute
or otherwise, except as expressly limited or walved under the provisions of this
Lease.

Landlord’s Right to Cure Defaults: Except as expressly stated in this Lease, all

agreements and provisions to be performed by Tenant under any of the terms of
this Lease shall be at its sole cost and expense and without any abatement of
rental. If Tenant shall fail to pay any sum of money, other than rental, required to
be paid by it hereunder or shall fail to perform any other act on its part to be
performed. hereunder and such failure shall continue for 30 days after written
notice thereof by Landlord, Landlord may, but shall not be obligated to do so, and
without waiving or releasing Tenant from any obligations of Tenant, make any
such payment or perform any such other act on Tenant’s part to be made or
Performed as provided in this Lease. All sums reasonably paid by Landlord and
all necessary incidental costs shall be deemed additional rent hereunder and shall
be payable to Landlord within ten (10) days of written demand, and Landlord
shall have (in addition to any other right or remedy of Landlord) the same rights
and remedies in the event of the nonpayment thereof by Tenant as in the case of
default by Tenant in the payment of rental.

Attorney’s Fees: Should any party hereto employ an-attorney for the purpose of
enforcing, constructing, or declaring rights under this Lease, . . . the prevailing
party shall be entitled to receive from the other party or parties thereto
reimbursement for all reasonable attorneys' fees and all costs[.] . . . The
"prevailing party" means the party determined by the court to most nearly prevail.

Guarantee of Lease: Tenant guarantees, that upon completion of the
improvements, and the delivery of a Certificate of Occupancy, that it will occupy
the Premises as specified herein. Except as otherwise provided herein, any failure
to occupy the Premises does not release the Tenant from the obligation of paying
rent or any other provisions set forth herein.

PLF Trial Exhibit 1F.



26. Thé Order of the Special Master concludes:. “Since Chicora [Landlord] failed to
meet its obligations as a landlord, Fetter [Tenant] waé not called upon-td meet its oBIigaﬁéns asa .
tenant, and therefore, its failure_'to téke occupanlcy‘avnd pay rent was not a breach ‘of thé lease by
.. Fetter [Tenant].” Order at 18.

27. A. The Order of the Special Master is premised‘_o.rll his finding “that the
preponderance of the evidence supports the finding that the Tenant Improvements had not been
| cOmpleted.”‘ Ofder at 14, § 38.
28.  The Order, hc;weyer,i fails to 'c'o'nside‘r.'o_r addr?ss (1) a gertiﬁcate of bécuﬁa}ncy
‘\‘zvas issued by the City of North ’Charl‘es._ton indepéndently c}mﬁrfniﬁg that TT were completed in..
éccérdance _With the submitted plans and permit; (2) Landlo_rci’s alleged vbreach was preceded in |
" time and éﬁtirely caused by Tenant’s reﬁlsal to pay for the cost of TI in excéss' of the Budget
Cap, and/or Ténant_’s refusal to péy rent; (3) even if Tenant had paid for‘ ifs TI and rent, and
Landlord still failed to c_o,mpiete the T1, the Lease terms did not aliow_ Tenant to prgméturely
terminate tﬁe Lease or release itself ffom any aﬁd all other legal .obligatiops and simply
unilaterally repudiate aﬁd free itseif _frpm its coptract 'obliggtiéns and “immediately begin its
" search for another location[:]” and (4) Tenants only remeay for fhe alleged breach was damages,

» ~ if any, as the ultimate résponsibility for TI was on the Tenant.

STANDARD OF REVIEW
A lease agreement is a contract (wllich 1s iaw between the par'ties),_ and an éction to
~construe a contract is an'action at law. Middleton v. Eubank, 388 S.C. é, 14,694 S.E. 2d 31, 34
(2010). “The cardinal rule of contract interpretation is to ascertain and give legal effect to the
* parties' intentions as detéi’mined by the contract lahguage. When a contract's language is clear

~ and unambiguous, the language alone determines the force and effect of the contract.” Mason v.

7



Mason 412 S.C. 28, 56 770 S. E 2d 405, 420 (Ct App 2015) (1nterna1 citations omltted)
Whether the language of a contract is amblguous isalso a questron of law. Id. “The constructlon
- of a clear and unambiguous contract presents a question of law for the court.” [d. On appeal,
questions of law may be decided with no particular deference to the trial court. Doe ex rel. Legal
| Guardian v. Barﬁwell Scheol Dist. 45, -369 SC 659, ‘662; 633 S.E.2d 518, 519 (Ct. App 2006)
|  citing Moriarty v. Garden Sanctuary Church ofGed, 341 S.C. 320, 327, 534 S.E.2d 672, 675
(200_0); U.S. Bank Trusi Nat. Ass' v. Bell, 385 S.C. 364, 373, 684 S.E.2d 199, 204 (2009).
| ARGUMENT
THE ORDER OF THE SPECIAL MASTER FAILED TO ENFORCE THE PLAIN
LANGUAGE OF THE LEASE FINDING A TERMINATION CLAUSE AND

OTHER PROVISIONS WHERE NONE EXISTED AND, THEREFORE,
REPRESENTS LEGAL ERROR. '

Landlord asserts that the terms of the Lease are clear and unambiguous. Accordingly; the
proper construction of the Lease is e question of Ié\tv that ovtfee no deferenee to the interpretetion
of the Special Master. Id

As noted in 1[.27 of Lendlord’s ‘Statement of Facts, the Order of the Special Master is |
premised on his finding “that the preponderance of the evidence supports the ﬁnding.that the
~ Tenant Improvements had not been completed.” Order at 14, § 38. Based upon this factual |
finding, the Special Master concluded'that Landlerd did not meet its obligations as a landlord
and that Tenarit’s' failure to take oceupancy ahci pey rent Wets not a breach ef the lease.b}.f Tenant.
See Order at 18. The error in this approach is that the Special Master may have read the Lease
improperly or limited his focus on an 1ncomp1ete set of partlcular Lease provisions and failed to
properly evaluate all the legal obligations owed under the Lease and the respective consequences
on the outeome of the case. In shert, the Special' Master failed to properly construe the Lease,

enforce the plain language of the Lease, and give effect to the parties’ intentions. See South



~ Carolina 'Dept. of Transp. v. M & TEnférprises éf Mt. Pledsant, LLC, 379 S.C. 645, 665, 667
SE 2d 7, 13 (2008). As a result of the Special Master’s fgilure to properly interpret and apply
the Lease as a whole, it was legal error fo (1.)_'ncj)t recognizéjfhat theré is no provision fof Lease |
termination; (2) not to recognize Tenant breached the Lease prior to any claimed breach by
Landlord, (3.) find that Landlord was in breach of the Leése; (4) to allow Tenant to terminate the |
~ Lease and effectively vacate the premises in direct contrave.ntilon of the Lease’s plain langﬁage;
and (5) apply thé default provisions which do not allow for téfmination by Tenant, even if there
were a Landlord default. | |
The primary concern of the court when interpreting a contract is to give effect to the
intent of the parties. Lee v. Univ. of S.C., 407 S.C. 512, 757 S:E. 2d 394, 397 (2014). The best
evidence of the parties' intent is the contract's plain language. Id. The question of whether a
co_ntréct is arribiguous is a question of law._ [cé. A contract is ambiguous when it is capable of-
more than one meaning or when its méaning is unclear. Ellie, Inc. v. Miccichi, 358 S.C. 78, 594
S.E.2d 485, 493 (Ct. App. 2004). If a contract's language is unambiguous, the plain language will
determine the contract's force and effect. Lee, 757 S.E.2d at 397. A contract must be reéd asa
whole docﬁment so that one party may not creaté ambiguity by pointing out a single sg:htence or
clause. S. Al Fin. Servs., Inc. v. Middleton, 356 S.C. 444,590 S.E.2d 27, 29 (2003).
"Interpretation of a contract is governed by the objective manifestation of the parties' assent at
. the time the contract was made, rather than the subjective, after-the-fact meaning one party
| assigns to it." Laser Suﬁply & Servs., Inc. v. Orchard Pai"l;}lssoc., 382 S.C. 326, 676 S.E.2d 139,
143-44 (Ct. App. 2009); N. Am. R,e;ccue Products, Inc.. bv. Rich‘qfdst)n, 411 S.C. -371, 768 S.E. 2d

237, 240-41 (2015).



Té 'b.e clear, although Landlord afﬁrmatii?ély asserts that it mét and_gxcéedea its Leas¢
obligations regarding TI, and adamantly disagrees with the ﬁhding thét ;rhe TI were not
completed per the Lease, as evidenced by the ébjective third party issuance.of a Certificate of '
~ Occupancy, it is not necessary to explore further that factual finding on appeal. Rather, Landlord
asserts thét proper construction of thé Lease as a whole, recb gnizes that sﬁéh a finding was not
relevant to the resolution of the dis?ute between the parties since the default paragraphs of the
Lease would apply. Assuming arguendo, that the TT were not éomplete, the plain language of
the Lease required Tenant to complpte the TI at its own expense since the Budget Cap had
~ already been exceeded. PLF Trial Exhibit IF, Exhibit B to the Lease (“Tenant Improvements
' requested by the Tenant which exce.e:d- the Budget Cap shall be the sole rgsponsibilify of and paid
“for by the Tenant.”). If Tenant actually b.elieved that Landiérci had defaulted in its obligétion to

complete the TI, the common practice is to give notice to th.e',La‘ndlord and provide a reasoﬁable
~time to cure the asserted breach which was not done by Tenant. Regardless, the Lease prqvisions
are clear and unambiguous that Tenant did not have the right under the Lease to unilaterally
vacate and terminate the Lease. There is simply no provisibn for such a remedy in the Lease or
in the contémplétion of the partieé to the Lease as evidepced by the Lease’s plain language.

Nowhere in any of the writtén Lease documents, binding and creating law between the
parties, is there a provision that would: allow a unilateral termination by the Tenant. There is not
even an arguably ambiguous section,_ senteﬁce, or clause in the Lease contract that could be
interpreted as providing for the remedy of a unilateral termination. This is especially true and
' c'o‘nﬁrmed as the intention of the parties given that Tenant expressly waived in writing the right
to \'facéte or terminate the Lease pursuant to § 10 of thé Lease énd pursuént to § 38 of the Lease

- wherein Tenant guaranteed it would occupy the premises after completion of the TI and delivery

10 -



ofa certiﬁeete of occupancy aﬁd expl'essiy agreed that failure fo occupy the premises did.not
relieve Tenant from the obligation to pay rent. No _other int_erpretation may be gleaned from the
plain language of the Lease. | |

~ The Special Master’s conclusions and Order are noth.ing short of a judicial creation of
Lease terms where ﬁone exlist.s, done in hindsight and after the faet which is contrary to-.all legal
' precedence-of contract law.. | | |
A. THE ORDER OF THE SPECIAL MASTER REPRESENTS LEGAL ‘

ERROR SINCE IT FAILED TO CONSIDER OR RECOGNIZE

~ THAT TENANT BREACHED THE LEASE PRIOR TO ANY
CLAIMED OR ASSERTED BREACH BY LANDLORD.

1. Tenant Breached the Lezise by Failing to Pav for Tenant
Improvements in Excess of the Budget Cap.

Proper interpretation of the Lease regarding TI payment obligations requires bo_th
acknowledgment and consideration of (1) Exhibit B (TI) contained in the Lease; (2) § 2 of the
Lease (Terms, Comple‘cionj of Improvements);- (3) § 3 of the Lease (Non-Occupancy of Improved
Space), and (4) § C of the Third Addendum to the Lease.

Exhibit B contained in the Lease states:

The expectaﬁbn and agreement of the Parties is that eurrent or existing ‘

improvements at the Premises may be utilized to the fullest extent possible so as

to reduce the costs of Tenant Improvements. Any Tenant Improvements requested

by Tenant which exceed the Budget Cap shall be the sole responsibility of and

paid for by the Tenant.

PFL Trial Exhibit 1F at Exhibit B (italics added). When Landlord notified Tenant by letter dated

January 1, 2016, that TT had been completed and that a certiﬁcate of occupancy had been issued

by the City of North Charleston, it is 'undisputed'that TI improvement exceeded the Budget Cap

11



" by more than a quarter-million dollars.? See PLF Trial Exhibit 1P (invoice for Tenant
Improvements).

Section 2 of the Lease states: “All Tenant Improvements contemplated prior
, to Tenant's occupancy are to be done by and at the expense'bf the Landlord as described in
Exhibit B and subject to the Budget Cap. See Exhibit B for further details regarding Tenant
Improvements, if any." PLF Trial Exhibit 1F (emphasis added).

- In addition, § 3 of the Lease specifically provides: “In the event Tenant does not occupy
the space designated herein, all interior finishing costs become due and payable upon billing by
Landlord[.]” Id. at § 3. There is no di_spute that Tenant never oécupied the space designated in
' the Lease. There is no dlspute that Landlord bllled Tenant for $254,998. OO representlng the

~amount owing in excess of the Budget Cap. Nelther is there any dispute that Tenant refused to
pay and has not paid for the TI in excess of the Budget Cap or any amount.

The Third Addendum to the Lease provides in like manner:

C.. Landlord shall immediately provide to Tenant a detailed accounting for the
work performed and the costs incurred on Tenant’s upfit, providing a full
credit for the Budget Cap which was referenced in the original Lease and

~ thereafter modified to include what monies, if any, are owed in excess of the
Budget Cap of $56,626. Tenant will timely make payment to Landlord for the
agreed upon amount in excess of the Budget Capl[.]

D. Term Commencement of the Lease shall occur updn -completion of the Tenant
Improvements and issuance of a certificate of occupancy for the Premises,
which shall occur on or before ninety (90) days from the date a Contract is

executed between Contractor and Tenant, but no later than February 15, 2016.

PLF Trial Exhibit 1K, Third Addendum.

2 The invoice for TI sent to Tenant in Landlord’s January 1, 2016, letter detailed that TI totaled $311,624.00. With
the credit for the agreed upon Budget Cap $56,626.00 (contained in the Third Addendum), Tenant owed $254,998
. for the costs of TI in excess of the Budget Cap. See Trial Exhibit X (invoice for TI).

12



Based upon the plain' language of these Lease provisions and reading the Lease as a
whole, there can be no doubt that urespectlve of whether all TI were completed, Tenant

committed to “maklng timely payment” f01 TI that exceeded the Budget Cap When Tenant

- _received the invoice for amounts owmg in excess of the Budget Cap and refused, and continues

to refuse, to make timely payment, it was then arrd still is in breach. Because Tenant’s breach of
" the Lease occurred prior to any suppo'sed breaehA By Larrdlord; it was legal e_rror for the Special '
Master to not even consider or at Jeast reco gpize that Tenant’s failure to pay for TT in fact and
. -Iaw, represented both a rrlaterial.bre_ach of Lease and the breach that occurred first in time.
' _'Becadse Tenant’s breach preceded any claimed or asserted breach by the'Landlo'rd', it was
lrkewise Ie‘gal error for the Special-Master to corrcltlde-'t:hat Tenant rNas soirrehow not required -
| under the Lease to rrleet its oblrgations asa ten’arlt to pay TI arrd rent.
| Accordingly, ‘Landlord urges this Court to reverse the Order and Judgment of the Speeial
Master with instructions.to enter J udgment in favor of _Landlord and remand fer proceedings to
calculate the appropriate award of damages due to Landlord, that include, at a mirrimum, |
reimbursement for TI and rent due-parsuant -te th:e pla.ir'r language of the Lease. |

2. Tenant Breached the Lease by Failing to Pay Rent.

Three Lease provrslons are relevant and detemnnatlve of Tenant’s obhgatlon to pay 1ent
_ As prev1ously noted ﬁ[ D of the Third Addendum states:
D. Term Commencement of the Lease shall occur upon completion of the Tenant -
Improvements and issuance of a certificate of occupancy for the Premises,
which shall occur on or before ninety (90) days from the date a Contract is

executed between Contractor and Tenant, but no later than February 15, 2016.'

PLF Trial Exhibit 1K. o
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- Section 4 of thé Lease states: “Up»on completion of the Tenant Imp_rovements as provided
herein .and the issuance of a certificate of occ-upancy the term of this Leésé shall commence (the
“Term Commen_cément’).” PLF Trial Exhibit-1F, § 4. | | |

Section 10 of fhe Lease explicitly and unambiguously provides:
'Unless Tenant notifies Landibfd in writing at the time-of delivery stated in
paragraph 2 and 113 hereunder, Tenant accepts the Premises as being in the
gondition in which Landlord is obligated to deliver the Premises.
* . Section 2 of the Lease states “Tenant takes thé Premisés ‘AS IS’ subject to the
completion of TT subject to the completion of TT as detailed in Exhibit B and
subject to the Budget Cap. '
Id. at § 10 and § 2.. |
There is no dispute that when Landlord delivered the Premises to Tenant pursuant to the
: 'L-ease termé, Tenant did not “at tﬁe time..of cielivery” notify Lénd_lord in writing that it did not |
accept the Premises as being in the éonditiori in which Landlord was obligated to deliver therﬁ.
- Accordingly, it was legal error for the Special Mz;ster to not enforce the plain language of these
. Lease provisions and improperly create new and unwritten terms, not agreed to by the parties,
that reliéved‘ Tenant of its duties and obligations under the Lease and manﬁfactured a judicially
~ conjured escape clause allowing Tenant to unilaterally waive or cancel specific and controlling.
Lease provisions. | | |

_ Howgyer, e-ven if Tenant had delivere_d an objection relating to the TI at the time of
Laﬁ'dlord’s delivery of the Premises, it would not ha\;e been effective to delay the
| cémméncément of the Lease term of -delay Tenant’s obligaﬁon tol begin paying rent under the

Lease. This is due to several sections of the Lease including: (1) § 2 (Terms, Completion of

Improvement_s):of the Lease plainly states: “All Tenant Impro.Vements éontemplated prior to

3 Section 11 of Lease, not relevant here, sets out provisions relating to “Destruction or Damage.”
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Tenant’s occupancy are to be done by and at the expense of the Landlord as described in Exh1b1t
B and sub]ecz‘ to the Budget Cap.” PLF Trial Exh1b1t 1F, § 2 (empha51s added) Since the .
- Budget Cap had already been exceeded by more than a quarter-million dollars, “sole
responsibility” and payment for TI was the responsibility of Tenant pursuant to the controlling
‘Leasé terms. (2) Section 4 (Rental) of the Lease states: “Upon completion of the Tenant
~ Improvements as provided herein and the issuancc of a certificate of occupancy the term of this
Lease shall commence[.]” Id. at § 4. (3) Section 50 (Tenanf_ Improvcments) states:
The Landlord shall deliver the Premises AS IS after the improvements
contemplated on Exhibit B are.completed and a certificate of occupancy is
delivered to the Tenant[.] . . . Landlord will use all reasonable diligence to
complete such improvements and obtain a certlﬁcate of occupancy at which time
the Lease Term shall commence.
- Id at § 50.
4) Exhibit B of the Lease provides:
. Tenant shall contract with the Landlord or an approved General Contractor to
make any and all Tenant Improvements in accordance with applicable building
codes and craftsmanship standards to the satisfaction of Tenant, Landlord, and

City of North Charleston such that a Certificate of Occupancy will be issued in a

tlmcly fashlon '
Any Tenant Improvements requested by Tenant which exceed the Budget Cap shall
be the sole responsibility of and paid for by the Tenant.

Id. at Exhibit B.

Bccause Landlord complied with, and in fact exceeded, all its legal obligations to deliver
the Premises to Tenant (by advancing TT costs in excess of the Budget Cap; obtaining a
certificate of occupancy and delivering the Premises), Tenant’s obligaﬁon to begin paying rent in
accordance with § 4 of the Lease was triggered. There is no-dispute that Tenant has refused and
- continues to refuse to pay rent. Accordingly, Tedant’s failﬁre to deliver rent payments to

Landlord pursuant to the plain language of the Lease constituted then and continues today as a
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material breach of the Lease. Irrespective of whether TI irﬂprovgment were complete,:the
Special Master’s conclusion that Tenant’s duties were never friggered is completely contrary to
the plan language of the Lease and represents legal error; '

Because the Order of the Special Master failed to properly construe the pertinent and

. [

relevanf Léase terms, and then reco gnize Tenant’s legal obligatidns to pay rent as well as TI
were triggered, this Court sAh‘oul>d reverse the Order and J i;dgment of the Special Master with
instructions to enter J udgment in favvor of Landlord and remand for proceedings to calculate the

appropriate award of damages due to Landlord that include, at a minimum, reimbursement for TI

and rent due pursuant to the plain language of the Lease.

B. THE ORDER OF THE SPECIAL MASTER REPRESENTS LEGAL
ERROR SINCE IT IGNORED BOTH SPECIFIC AND _ ‘
CONTROLLING LEASE PROVISIONS AND CONTROLLING CASE
PRECEDENT IN ORDER TO FIND THAT LANDLORD BREACHED
THE LEASE.

The Order of the Special Master concluding that “[Landlord] failed to meet its
obligations as a landlord and that [Tenant] was not called. upon to meet its obligations as a ,
tenant” creates new contract terms, imposes un-agreed to language into the Lease, and is in direct

conflict with specific and controlling Lease provisions, and in addition ignores controlling case
N

precedent. These failures represent legal error.

1. Specific and Controlling L.ease Provisions Demonstrate Tenant
Breached and Landlord Did Not Breach the Lease.

|

!

As noted, in § 15 of Landlord’s Statement of Facts, § 3 of the Lease explicitly states: . !
' |

In the event Tenant does not occupy the space designated herein, all interior !
finishing costs become due and payable upon billing by Landlord; provided, .
however; that if Tenant s failure to occupy the Premises is due to Landlord’s :
failure to complete improvements or to perform any other obligation set forth

herein, then Tenant’s obligation to pay interior fi nzshzng costs pursuant to this

Section 3 shall be excused or waived.
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 PLF Trial Exchibit 1F, § 3 (emphasis added).

In short, when the parties entered into the Leése ag;eérﬁent, they speciﬁcalb-/
contempléted and expressly p'rovided the rem,e.dy< they intended would govém if TI wére‘ not
completed.. While Landlord continues to disagree with the Special Master’s finding that
Landlord did not complete TI, the inescapable point is théﬁ: even if such a ﬁﬁding were correct, |
the failure té deliver sétisfactorily co}mpleted’ TI, idc.)es not cpnstiﬁlte legitimate grounds to
conclude that Landlo_rd bfeached the Leasé or that teifnination could be a remedy but rather fhe
- payment for such TT costs could only be excused or waived. The parties specifically
_contemplated the possibility that such a circumstance might arise and expressly provided that the

sole and exclusive femedy would be a waiver of Tenanfs obligation to pay for TI or “interior
finishing co.sts.”» Having contemplat:ed the Aposs‘i_bi;lity of incomplete TI and expressiy prbviding a
remedy for such a contingency in tﬁe plain language of the Lease conclusively demonstrates that
the failure to complete TI cannot legélly constitute a breach of the Lease by Landlord.
Because the Special Master failed to enfdrée ;chis gove?ni.ng Lease Provision, his Order
represents legal error. To conclude that Landlord breached the Lease by failing tb comblete TI
" demonstrates a failure to properly construe the Lease asa \&hole, give effect to the intentions of
th.e parties, and enforcé the plain language of the Leasé. Th_ié is particularly true iﬁ light of § 10
- of the Léase in which Tenant expressly waived-“all rights to . . . vacate the Premises as broyided
‘by law, statute or ordinance_nowvor hereafter in effect” and, in addition acknowledged:
Landlord has'no obligation and has made no-promise to alter, remodel, improve,
repair, decorate or paint the Premises or any part thereof, except as may be
specified in Exhibit B. No representations respecting the condition of the

Premises or the Building have been made by Landlord to Tenant, except as
specifically herein set forth.
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: PLF Trial Exhibit 1F, § 10. Furthermore, bearing in mind tilat the Budget Cap had been
exceeded, § 8 (Alterations) expressly providf;s: “Any alteratidns; additions or improvements
(except the initial improvements covered by Exhibit B) fo ‘.[ilevPremises consented to by Landlord
 shall be made by Tenant at Tenant’s sole cost and expense.” Id. at § 8 (emphasis added).

2. Case Precedent Demonstrates Landlord Did Not Bréach the Lease.

A valid lease is not'subj ect to termination on claims of technical breach as such would
equate to an ﬁnequitable forfeiture, especially where damages would be an adequate remedy. See
- Kiriakides v. United Artists, 440 S.E.2d 364, 366 (S.C. 1994) (holding that termination of a
commercial lease is not justified by a trivial or immaterial breach, and that the “decision to
‘permit termination must be tempered by notions of equity and common sense.”): In Kiriakides
the Supremé Court of South Carolina further explained:

A majority of courts have concluded that a lease may not be forfeited for a trivial |

or technical breach . . . . These courts note the sophistication and complexity of

most business interactions and are concerned that the possibilities for breach of a

modern commercial lease are virtually limitless. In their view, the parties to the

lease did not intend that every minor or technical failure to adhere to complicated

lease provisions could cause forfeiture. Therefore, the majority of courts hold that

to justify forfeiture, the breach must be material, serious, or substantial.

Id. (citing Foundation Dev. Corp. v. Loehmann’s, Inc., 788 P.2d 1189, 1196 (Ariz. 1990)).

In this case, Landlord’s purported breach is the failure to complete TI notwithstanding the
issuance of a certificate of occupancy. Even if true, such a breach should not be considered
“material, serious, or substantial” as contemplated by Kiriakides. In this case, there is no dispute
that both temporary and final certificates of occupancy had been issued by the proper inspection
- authority attesting satisfactory completion of the Premises. Also Tenant requested and received

several formal amendments relating to TI and participated weekly or as often as they desired in

- the build out process, even directing the contractors and selecting the sub-contractors.
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4 Subjective,:one-sided, ‘rrivi_al, minor, and feigned dissatisfaction in an attempt to esc‘apei ﬁabiiity_
or otherwise cancel a leas_e is exéotly what the Kiriakides court instructed against and refused to
-allow. ‘There is no evide_nce of record~to suggest 'that satisfactory conlpletion of TI could not
have been completed if required even iu spite of Tenant’s refusal to pay for TI in excess of the
) Budget Cap Moreover and perhaps most 1mportant1y, the partles antrclpated the poss1b1hty of |
1ncomplete TI but d1d not 1nclude thls poss1b111ty in defining the events that constltuted default
Compare Trial Exhibit 1F §§ 3 (Non-Occupancy of Improved Space) and § 19 (Events of
* Default) of the Leese. ) | | |
The Order of the Special Master is premised'irpon Landlord’s supposed breach of the
Lease based upon a failure to deliver satisfactorily completed TI. Such a conclusiorr is contrary
to precedent requiring a breach to be “material, serious, or substantial.” Since the Landlord’s
' supposed breach is not “material, serious, or substanﬁul,” but 1s based ou a subjective after-the-
fact breach, and in support of Tenant’s feelings and contrrved litigation positioln, the Orcier of the
_ Special Master is legally flawed and not in harmony with binding legal precedent. It should,

therefore, be reversed.

- C.  THE ORDER OF THE SPECIAL MASTER REPRESENTS LEGAL
' ERROR SINCE IT ALLOWED TENANT TO TERMINATE THE
LEASE IN DIRECT CONTRAVENTION OF SPECIFIC AND
CONTROLLING LEASE PROVISIONS.

As riisoussed supra, and highlighted in 23 —25 of Appellant’s Stétement of FaotS and
dlscussmg the default provisions contained in §§ 19 24 of the Lease there is absolutely no
language in’ the Lease that permitted Tenant to terminate the Lease prematurely In fact the
plain language of Lease specifically dictates that such a contingency was expressly and
deliberately ruled out und rejected by the parties. .P.ursuant to § 10 of the Lease, Tenant

specifically waived any right to vacate or terminate the Lease and, in addition, pursuant to § 38
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: of ;[he Lease, Tenant guaranteed thét_it \&ould occupy the premises and -speCiﬁcally confirmed
that a failure to-occupy the premisés would not reli‘eve Tenant’o’f its obligation fo pay rent. PLF
Trial Exhibit 1F, §§ 8§, 10. Any and all other Leaée provisi:;)ns relating to default discuss
Landlord’s rights and remedies in the evént of Tenant default. The Order of the Special Master
creating and inserting a Tenant right to termihéte.the Leasé when such a right directly
: ‘cQ.r-ltravenés sbeciﬁc and controlling Lease terms represents legal error as such was never
bargained fpr by either pérty as part of the Lease terms.

As df;tailed in § 3 of'the Lease:

In the event Tenant does not occupy the space designated herein, all interior

finishing costs become due and payable upon billing by Landlord; provided,

however, that if Tenant’s failure to occupy the Premises is due to Landlord’s

Jailure to complete improvements or to perform any other obligation set forth

herein, then Tenant’s obligation to pay interior fi mshzng costs pursuant to this

Section 3 shall be excused or waived.
E Id. at § 3 (gmphasis added). It cannot be overemphasized that fhe parties contemplated the
possibility that Ti would not be completed and/or that Landlord would not perform an obligation
under the Lease terms and then speciﬁcally provided for an agreed upon remedy for such a
sjtuation, namely, that Tenant’s obliggtion to pay interior finishing costs or TI would be excused
or waived. This is what the parties bargained for, e_xpectéd, and agreed to, not a forfeiture of the
Lease.

Nowhere in the Lease and specifically in the Lease sections describing remedies in the
' é§ent of default (§§ 19-24) is there a right for thé Tenant to unilaterally vacate the Premises or
terminate the Lease. The Special Maste;"s Orde; creating and inserting such a right directly |

~ contravenes specific and controlling Lease terms which were bargained for and agreed to as law

between thé parties.
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Again, the terms of th_is Lease provision are clear and unambiguous. Even if it were
conceded that (1) Tenant did not first breach the Lease by not paying for TI in excess of the
Budget Cap; (2) Tenant did not first breach the Lease by not paying rent; and (3) all TI were not
completed, Tenant’s sole and exclusive remedy pursuant to the Lease terms was to have costs for
TI excused or waived. While Tenant may have wished in hindsight that it had contracted
differently, it did not do so. Moreox{er, Landlord would not have been willirig to enter into such
a one-sided and illusionary obligation. Accordingly, the Lease should be enforced as written. On
the other hand, if there were a finding that TI were not completed by Landlord, an offset
ex‘ceed-ing a quarter-million dollars (the costs in excess of the Budget Cap) is not an insignificant
amount for which to have bargained. Regardless, Landlord emphasizes that the South Carolina
Supreme Court has provided clear and direct guidance for matters such as this:

Where an agreement is clear and capable of legal construction, the court's only

function is to interpret its lawful meaning and the intention of the parties as found

within the agreement and give effect to it. We are without authority to alter an

unambiguous contract by construction or to make new contracts for the parties. A

court must enforce an unambiguous contract according to its terms regardless of -

its wisdom or folly, apparent unreasonableness, or the parties' failure to guard

their rights carefully. ' ’ :

- South Carolina Dept. of Transp., 379 S.C. at 665.

Because the language of the Lease clearly and unambiguously does not provide Tenant
the right to terminate the Lease for dny reason let alone a “punch list” of minor items which
could never form the basis of lease cancellation or forfeiture, it was legal error for the Special
Master to create and insert such a right into the Lease and then find a cancellation.

Accordingly, Landlord again urges this Court to reverse and remand the Order and

Judgment of the Special Master with directions to enter J udgrhent in favor of Landlord and
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‘calculate the appropriate damage award in favor of Landlord that include, at a minimum,
reimbursement for TI and rent due pursuant to the plain language of the Lease.

CONCLUSION

The Order of the Special Master failed to enforce the plain language of the Lease and,
therefore, represents legal error. Al;chough the terms of the Lease are unambiguous, the Spe‘cial
_Master impfoperly focused his 'atteritién ona deéiré to re—wﬁte the Lease contract or
alternatively, limited his focus on a narrow and inco1ﬁplete set of Lease provisions and failed to
c.onsider énd discuss controlling and pertinent Léase provisions that demqns&ate Tenant
breached the Lease prior to Landlord’s supposed breach for incomplete TI. Properly construing
the Lease és a whoie, givihg effect to. fhe parties’ intentions, and abiding by the plain language of
the Lease démonstrates Tenant breached the lease based on its failure to pay for TI in excess of
the Budget Cap and to pay rent upon delivery of the Premises.. Furthermolre, thé Order of the
Special Maéter ignores cqntrolling Ieasé provisions and relevant precedent demonstrating that
Landlord did not bfeach the Lease, and improperly allowed for termination of the Lease by
Tenant déspite the fact that Lease expressly excluded such a remedy or result. Accordingly, the

'Special Master’s conclusion “Since [Landlord] failed to meet its obligations as a landlord,
[Tenant] was not called upon to meet its obligations as a tenant, and therefore, its failure to.take
oécupgncy and pay rent was not.a breach of the Lease by [Tenant]” represents-legal error.
Landlord urges this Court to reverse the Order and Judgment of the Special Master with
instrucﬁons to enter Judgment in favor of Landlord and remand for proceedings to calculate the

“appropriate award of damages due to Landlord, that includes at a minimum, reimbursement for
TI, rent due pursuant to the plain language 6f the Lease, as well as other démages as provided in

the Lease, including attorney fees and costs to the Landlord/Appellant.
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DATED this 7" day of October, 2019.

-Respectfully submitted,

M foraef

John A. Massalon, Esquire (S.C. Bar No. 10279)
WILLS MASSALON & ALLEN LLC

Post Office Box 859

Charleston, South Carolina 29402

(843) 727-1144

jmasalon@wmalawfirm.net

Attorney for Appellant
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WILLS MASSALON & ALLENLLC

Post Office Box 859 '

Charleston, South Carolina 29402

(843) 727-1144 _
jmassalon@wmalawfirm.net

October 7, 2019

' Attorney for Appellant

Page 1 of 1



WILLS MASSALON & ALLEN LLC

- 97 Broad Street * Charleston, SC 29401 ¢ Post Office Box 859 ¢ Charleston, SC 29402
Phone: 843-727-1144 » Fax: 843-727-7696 ¢ www.wmalawfirm.net

October 7, 2019
Direct Dial: (843) 793-6039

VIA FACSIMILE AND U.S. MAIL

The Honorable Jenny Abbott Kitchings

Clerk of Court, South Carolina Court of Appeals
P.O. Box 11629

Columbia, SC 20211 RECEI%

RE:  Chicora Life Center, LC v. Fetter Health Care Network, Inc. 0CT () § 2019
Appellate Case No.: 2019-001322

Our File No.: 990-4 SC COUTt of App@afs

Dear Ms. Kitchings:

Enclosed please find the original and one (1) copy of Appellant’s Initial Brief, Designation
of Matter to be Included in the Record on Appeal, and Proof of Service in regard to the
above-referenced matter. Please file the originals, file-stamp the copies, and return the
file-stamped copies to me in the self-addressed, stamped envelope provided.

By copy of this correspondence, I am serving the same upon counsel for Respondent,
Fetter Health Care Network, Inc. If you have any questions, please do not hesitate to contact me.

With kind regards, [ am
Sincerely,
ILLS MASSALON & ALLEN LLC

John A. Massalon
jmassalon@wmalawfirm.net
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Enclosures

cc: Mr. Jeremy Blackburn (via e-mail)

Douglas M. Durbano, Esquire (via e-mail)
Richard Bednar, Esquire (via e-mail)
Samuel H. Altman, Esquire (via e-mail and U.S. Mail)
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