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dany that persodsn a fair tri
I don't think anybedy would leave here saving that a I
jury would have wanted to hear what Doctor Jstrowsk:

had to say and would have wanted to know whzt ¢hat
little girl's mental status was. Those are issues T
can't say would have changed the rasuli, but
certainly they passibly could have changed the
result, likely could have changed‘:he result, that's
the standard.

I don't know if I've answered your guesticn,
but I think Qhen you say fingerprint, that's
particularly impcrtant because that is on th
forefront right now.

THE COURT: 1 think I read inx che Wali Ztreez
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meIntime, I just would ass o eouh sides to osurmlic
cropesed srders and you Can Just 2-mail oCnan L

Mr, Dusie o hEve ozac 'l obe glazo s opive v e
2-nzil zddress Ard Lf wooogan e-rall it Tooma

word format, we don't hasve the capablilizy o Tonvzro
Word Perfect, I know tha: scmetiimes it's ussd In law

firms, but 1f you could do that oy March Lich, I
will consider that and, horefully, will have hzg

time to read the transcript by then and makz a

I don't kncw if 1I'll be able to acteally gzt an

—

Sth pbecatse -- w2'll say dMarch

o

order »ut by Ma:ch
14th and I'il need time to review the propzsed
ordars, cf course, so.it's‘probably going to take 30
days to mare a decisicn. But I appreciats yuuvr ilne
presentations.

And, Mr. Anderson, appreciate your testimony
and understand the posicion vyzu're in, sir.

Ard thanx you very much. The hearing

adicuerrnad.
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I, the hndersighed, Stacy L. Shappard, ~ircuit
Court Reporzer fcr the Second Judicial Circuit of
the State of South Carclina, do hereby cerzifly that
the foregoing is‘a true, accurate and complete

transcript of reccerd of all the proceedings had and

the evidence introduced in the hearing of the

captioned.cause, relative tO appzal in the Civil
Court for Aikeh County, South éarolina, cn the Z6th
of February, 200§.

I do further certify that I am n2ithzr of rin,

counsel, nor interest to any party her=tc.

August 6, 209R
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SOUTH CAROLINA LAW ENFORCEMENT DIVISION

FORENSIC SERVICES LABORATORY REPORT

JIMIIODGES ! ROBERT M. STEWART

GOVERNOR " CKIE, i
'“i Department of Forensic
=di DNA Analysis :
! June 14, 2002
SLED Lab NMo.: L01-8434
Your Case No.: 010010S
o Incident Dats: 7/13/01
CAPTAIN DWAYNE DERRICK (S) Pressley, Earnest
3URMETTOWN POLICE DEPARTMENT (v) H. ] P.
PO BOX 994 ’

BATH, SC 28816

This is an efficial report of the South Carolina Law Enforcement Division Forensic Services Laboratory and is to be used in
connection with an official criminal investigation. These examinations were conducted under your assurance that no previous
examinations of persoa(s) or evidence submitted in this case have been or will be conducted by any other laboratory or agency.

Robert M. Stewnrl, Chief
South Carolina Law Enforcement Division

DNA ANALYSIS

ITEMS ANALYZED:

1.4 .Blocd standard from  P-. | TH.]
Z. Blood standard from Earnest Presslej
1.7 Vaginal swabs

1.10.. : Suspected semen swab

EXAMINATIONS

DNA profiles were developed from all items above using Short Tandem Repeat
{STR) PCR DNA analysis. The results of the analysis are shown in Table 1
and Table 2.

1416 Broad River Road. P. 0. Box 21398. Columbia, South Carolina 29221-1398 Phone (803) 8§96-7300
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page 2 of 3
SLED LAB NO.:L01-8434
June 14, 2002

RESULTS

The DNA profile developed from the semen found on item 1.7 matches Earnest
Pressley. The probability of randomly selecting an unrelated individual
having a DNA profile matching item 1.7 is 1 in 139.7 —

- e

The DNA profile developed from item 1.10 is a mixture. P. 4 H. ana
tarnest Pressley can not be excluded as donors to this mixture. The
probability of randomly selectlng an unrelated individual who would
contribute to this mixture is 1 in 3,500.

Table 1 - Profiler Plus

Items | ois13se VWA FGA pES11?9 D21S11 DL8SS1 | DSS8l8 | D13S317 | D7saz0 | DAmelo-
B . R genin
a.*.’] P ] 15,17 15,17 .| 26,26 12,14, 27.31 12,16 8,12 9.12 10 X
{item 1.4)
Earnest Pressley | g ) 16,17 | 21,25 12,14 29,30 15,16 2.13 13 12 xY
titem 2.1)
1.7¢ 16,17 15.17 | 20,26 12.14 27.31 12,16 8,12 9.12 10 X
' 15,16. | 20, (21} ' 27,(29)1, . 8,12, .
1 12, .
1.7m 15,16,17 1 (26) . 26 12.14 10,31 I L 9,12 | 10 XY
1.10¢ 16,17 15.17 20. 26 12,14 27,31 | 12.16 8.12 9.12 10 X
15.14, [ 20,(25) 27.(29) . 12, 115} 8,12, .
1.10m 15,16,17 - e 12.14 30,31 16 ey 9,12,13 10 xY
| S

(} = rfy between 75 and 149
Bald = major contributor

4416 Droad River Road, P. O. Box 21398, Columbia, South Carolina 29221-1398 Pﬁnne (803) 896-7300
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SLED LAB NO.:L01-8434
June 14, 2002

Table 2 - Cofiler

-
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|

Items D3IS1258 ! D16SS39 | THOY T?OXI// CSF1PO p7sgzo | Amelio-
, L/ genin
- e s \.,._
v. | P. ! 16.17 7.13 8.9.3 6.9 8,11 10 X
(item 1.4) ' : ‘
Farnest Pressley - ” s B
(item 2.1) 15.17 9,11 7 9,10 10,12 12 XY
4
1.72 16,17 9,13 8.9.3 6.9 8,11 10 <
- . 9,{111, 7.8, . 8, (10), .

. 15,16, +9,19 b c
1.7m 5,16,17 i 5.3 6,9,1 1 i12) b XY
1.10¢ 16,17 9,121 3.9.3 6.9 8,11 20 X

9,11i), | 7.9, : . 8,16,11, .
1.1cm 15.16,17 13 5.3 6.9,19 112 10,12 x¥

|—— I — I — N S

[§]

= rfu 'between 75 and 143
Bold = major contributar

These examlinations were
Analyst, South Carolina

conducted by S/A Lilly S Gallman, Forensic DNA
Law Enforcement Division. ) .

s/a Pilly s
‘~—~"Sen¥or Agent

Gallman

/,’.. //, y /‘ - ]
"/. - \;1 - (: 7 = -
Date
cc: Aiken County Solicitor’'s ocifica
Note: Any remaining evidence and/or packaging will

requesting agency.

be returned to

the




Statistics Report

Database: F:\Ouadbase\Codis\POPDATA\FB!\STR'
Case Type: Forensic Single Sample ‘ v
Specimen 1D: 01-8434-1.7m ’

DNA Analyst GALLMAN, LILLY

Date: June 14, 2002

Page: 1
Allete +/-
Probe Allele Minimum Maximum CAU
FGA 21 -] 1.7350€£-01
FGA 25 : 6.8300E-02
CSF1PO 10 . : 1 2.8370E£-01
CSF1PO 12 - 3.2510€-01
AMELOGENIN X ' o
AMELOGENIN Y . 0
SWH
1.3050E-01
1.3790E-01
2.5360E-01
3.9230E-01
0
0

NRC 96 Formula used

CAU freguency = 1in 2.535E£+02
BLK freguency = 1in 2.456E+02
SEH frequency = 1in 1.801E+02
SWH frequency = 1 in 1.396E+02

507

Allele Frequency

BLK
1.2500E-01
1.6000E-01
2.7140€-01
3.0000E-01

0
0

SEH
1.3610E-01
1.1260E-01
2.5420E-01
3.5630€-01

0
o

popstats Ver 5.2
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3:41:5 %ue. Jun 14, 20

- Plots - gt 101-8434 pp 04-29-02.gta
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or Forensic and Research Use Only \

/Tt

Nol for use in Diagnostic Procedures.
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Plots - gt 101-8434 cf 04-26-02.gta

8:42:50.81&1, Jun 12, 20

PRISM Licensed to DNA, SLED Genotyper® :
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Statistics Report

Database: FAQuadbase\Codis\POPDATAVFBNSTR
Case Type: Forensic Mixture

Specimen 10: 01-8434-1.10m

DNA Analyst: GALLMAN, LILLY

Date: June 14, 2002

Page: t
Allele +/-
Probe Aliele Minimum Maximum
i D35 1358 15
D351358 16
D35S 1358 17
VWA 15
VWA 16
VWA 17
D8S1179 12
D8S 1179 14
D13S317 9
D13S317 12
D13S317 i3
D75820 10
D75820 12
TPOX 6
TROX 9
TPOX 10
THO1 7
THO! 8
THO1 93
[AMELOGENlN X
' AMELOGENIN Y
SWH
4.2580£-01
2.6560E-01
1.2680E-01
7.6400E-02
3.5950E-01
2.2170E-01
1.2070E-01
2.4630E-01
2.1920E-01
2.1680E-01
1.3790E-01
3.0620E-0t
1.9140€-01
1.2000€-02
3.3500E-02
:  3.3500E-02
3.3730€E-04
8.1300E-02
2.4160E-01
0
0

The Mixture Formula used.

CAU
2.4630€-01
2.3150€-01
2.1180E-01
1.1220E-01
2.0150E-01
2.6280E-01
1.4540E-01
2.0150E-01
7.6500E-02
3.0870E-01
1.0970E-01
2.9060E-01
1.4040E-01
1.2300€-02
1.2320E-01
3.7000E-02
1.7240E-01
1.2560€-01
3.0540€-01

0
0

(o047

512

Allele Frequency

BLK
2.9050€-01
3.0710€-01
2.0000E-01
2.3610E-01
2.6940E-01
1.8330E-01
1.0830E-01
3.3330E-01
2.7900E-02

~ 4.8320E-01

1.2570E-01
3.2380E-01
5.0500E-02
8.6100E-02
1.8180E-01
9.3300€E-02
4.4050E-01
1.8570E-01
1.0480E-01

0

0

- SEH
3.5340E-01
2.4610E-01
1.5230E-01
1.0000E-01
2.6880E-01
3.0420E-01
1.0730E-01
2.1200E-01
1.1460E-01
2.2920E-01
1.0830E-01
2.6670E-01
1.8750E-01
1.0400E-02
8.3300E-02
6.2500E-02
2.5210E-01
1.0420E-01
2.3540E-01

0
0

} popstats Ver 5.2




Statistics Report

Database: F:\Quadbase\Codis\POPDATAFBISTR
Case Type: Farensic Mixture

Specimen 10: 01-8434-1.10m

DNA Analyst: GALLMAN, LILLY

Date: June 14, 2002

Page: 2
CAU frequency = 1in 1.067E+05 O
BLK frequency = 1in 3.501€+03 450

SEH frequency = 1 in 1.036E+05
SWH frequency = 1 in 1.156E+05

513

i b/

Popstats Ver 5.2
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DNA EXPERT FOR FCR TKIAL

3TATE CE SOUTE CARCLINA Case MNo. (G4-CP-0Z-152Z0
’ ‘Be: Z0C2-G3-02-34%

e Ve e Nt e W Ns v et

PROCEDGRAL BACKGROUND
Thise is a post-ccocnviction relief matter. The apolicant was

tried and COP"‘Cted in the Aiken County Court of CGeneral Sessions

.of criminal sexual concuct with & minor in the second degres on

Decaerber 13, 2002, He was sentenced tQ twentyv (20)
Hde filed a Timely application for gpost-conviction relief,

snd the Ccourt appointed attcrieys tc represent him in that

matte:JfBaSed upor. t“v attorneys’ review of the entire record, a

lengthy interview with}the apflicant and ccmmunicartion with txial

N

counsel, they determined that the applicaticn for post-conviction
relief should be amercecd in two particulars.
Tirst, the applicant was denied the efiective assistence of

trial counsel, because trizl counsel failed to retain or move for

[\

the sppointment of a DNA exper:z. The applicant asserts that
ONA expert could have zssisted the cefense by testifying for the
defense regarding DA evidence and/or by se-ving as a consultiant
to assist with the cress-examinazien cf the State’s DNA expert.
| Second, the applicznt was cenied effactive as

o a a

counsel, kLecause tTrial counse

amirer. The applicant
asserts that the alisged victim wes & minsr child who hac bear
founs to be incompetent to stand triel in a separzte matter in
Ture, 2662, jvet iive (§5) wmentns prigr To the nroiel in this csse.

Page 1 of 7
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' Rejerdiing the first perticular, the Appliicant reguested the

! ' ‘HEARTING FOR MOTION FOR APPOINTMENT

ﬂ on February 8, 2006, & hearing wes neld r

e
plicant’s neozion fior ezppolintment o a TNA exp

Ap s rt for the 7CR
m hearing. James E. Whittle, Jr. and Faige Weeks Jonnson
recresented the aprlicant. Faula S. Maga:gle representes the
' Stzte.
Both parties were fullv heard on the issue of the
-

efendant’s request for the appointment ¢f a DNA zxpert for hie
PCR trial. The Couxt did not hezr arguments concerning tne
(=3

appellant’s alliegations of ineffective assistance ¢f counsel.

Beth parties were imstructed to submit proposed orders regarding
the ap i

poeintment Of a DMA exper:t for the ECR trial.

o ISSUE o

Is the appointment cf a DMA expert Zor the Applicent’s PCR

aring reacorable and necessary, and should said expert be

FINDING

-t

Th;, Court finds that it must near 2nd evaluzte sxpez:

n
V)]

testimony at the PCR hearing in order to determine if there i
reasorable probability that the testimony of a DNA ewpert =zt
trial weuld havs cheanged trhe ouvtcome of the triel. T2 denv the
applicant’s reguest for the appcintment cf a DNA expert a+ the
ECR trial is ro ieave the Cour: te “metelé spaculate” as te
whether theze wes preijudize by the absence of a DNE exper: at

]&E Trial.



oLmvrT We 1Dl

ke state azgued that Frasier v. State, 306 S.C. 153, 2il
S.%.24 572

5
cecrevicn analvses did not implicate the petitioner.” [Pags 573)

e

or that reason, the zpulicent assert
zhat his trial counsel was deficienc in failing t¢ pTocure an
expert witness tD challienge the State’s UNA expert witress.

attorney P. Apndrew Bnderson nade an aLtSmbt YO Cross-
examine the Stats’s DN2 expert regarding how she determined than
the appiicant’s DNA was a match to the CNA fo:nd on the victim.
Mz. Bnderson discussed with the Court the Eprorab ll:ies to which
the DHA expert would testify. (Tr. P. 219, lins 12 - p. 23<,
line 11) Regardirng the State’s CMNA expert, the Court inguired,

“0f what? Somebsdy hzd better explain this to me or she’s not

‘going to be able to testify.” Tr. P. 235, line i1l)

The Court’s ceoncern with the expert’s testimony was alsc
evidert when the Court said, “She hasn’t explained how the
individual compsnents of the DEBR profile either matchad or did
not match” (Tz. P. 231, iine 14) 2gain, the Trial Judge said,
“I've heard DNA testimony before but quite honestly I’ve never
reard it done like thi And that’s nct a criticism. That's
just a statemeat of fact.” (Tr p. 231, lire 20}

‘Certainly, the Trial Judge had corcerns sbout the State’s
DliA expert. The record reveals that :ﬁe State’s CNA expert was
arguably inarticulate, confusing and prejudicial. However, the
State’s DNA exvert i3 the only exper-t testimeny in the raccrd.
The applicant’s argument zhat a2 DIA expec-t fer- the defense could
have testified on kehall of the defendant or could have assisted
the trial attorney with expianations to the Court.and with cress-
examinztion of the State’s DNA expert certainly has probative

vaiue.

Page Jof 7
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The defense raguests a TMA expezxt Ifor the PCR triszl to
devrermins wnethsr trere is a reasonzable prchability that such
Testimaeny or assistance would natve changad the outzaome of thsz
trial. The defense alilso reguscts :tle appointment ci a DNA sexpart

azcuzacy cf

This Court finds that the &aD

right to an effective atiornsgy, and the argurent
his request for a DNA expert at the 2CR trial has prckative
value.

LAW _REGARDING PCR JUDGE’S APPOINTMENT OF EXPERTS

Frzsier states, “"This Court will affirm the PCR dudge’s
findings on appez) if there is amy eviderce of probative value t&
uphcla the PCR judge’s Iindings.” {Page 573) (cmphasis added)

Cempsev v. 3tate, 263 5.C. 2¢9, 610 3.E.22 81Z (z006S;
further clarifieé this issue. Mr. Dempsey asserted that his
trial counsel was ineffective for fzilirg to offer expert

testimony on

e
sexuzal ebuse to zebut the state’s expexrt
M- st

Lowever, Dempsey did net have an experi te

hearing about the Tonsequences or prejudice to him

Thus, the ruled,

failed to have an expert

had a trial sxpert. Ceourz “3ecause Dempsey

o child sexual abuse tTestiiy at
we hold <hat

nrearing, any

835;*

finding of prejudice is mer=2ly

Specu.ative.” {2age

¢ The Court went on 0 rule, “Second, we find tha: zounsel’s decision not 1o call an

expert witness 10 rebur the state’s expen witness was a legitimate tnial srrategv.” Whether the
decision not to have a DNA expert at trial and, if that is the case, whether that was legitimate tria}

strategy are not before the Court at this motion hearing but are issues for the PCR wmial.

Page 4 of 7
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Therefore, in licht of the zppricant’s reguest, 1if this
Court Jdoes not peve the kenefit ©

e
cf 3 DMA expert’'s cestimcny, the
t

properly rul

e
conviction relief.

CONCLUSION

Based upon the argurents ¢ counsel, the recerd in this

matter, the issues raised in the a3}

l

'.‘
(Y
3]
r

post-conviction
relief appiication arnd the law of this State, this Court finds
that the appointment of z DNA ezxper: for th=z acplicant’s 2CR

trial is reasonable, necessary and shculd be grented.

DR. RONALD S. OSTROWSKI

The applicants’ zttorneys specificzlly moved that Dr. Ronald
5. Ostrowski be appointecd as the DNA expert to reviéw the recox
and relevan:t information and to testify at the PCR hearing.
This Court nas carsfully fe"iewed Dr. Ostrowski’s curriculum
vitae and finds that Dr. OstrewsXi ‘has an extensive sducational
backgrocund. He has keen qualifiéd ag an esZpert witness ox a
cecngultant in menv cases in South Carclina and has testified in
many cther sctates in the United States. ARfter careful
consideration of Lr. Cstrowski’s appointment, this Court finds
that Or. Ronald S. Ostrcwski is a reasoradle and sppropriate

perscon to be appointed as the applicant’s IDHR expert for the PCR
r

FINDING OF INDIGENCY
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AUTHORIZATION FOR PAYMENT

rt finds thet pavment to Dr. Ostrowski siculd be
En

G
rmade by zhe Cf{fice of Indig

't Defense and may not initlally
exceed $1,3C0.C0C He snould nct chacge wmoré than $185.G6GC per
hour. In seo finding, this Cour% ackrowlelges thatl Dr.

Nstrowski’s time for services rerdered zrnd 27 travel should be
zznsidered in his fee awarded by this Courz. Furiher payment fox
services rendered by COr. Ostrowski may be permitied gursiant teo
South Carclina CTode of Laws Ann. §17-3C-50({C) upon the sucmissicn

of additionel forms and upon the issuance o7 a subseguent Order

(S0

of this Ccuzt authorizing additiona

3]

funding and making sgecific

findings theresbou:.

ISSUES HELD IN ABEYANCE

The issues of whether the applicant was denied the effective
assistance ¢f ccunsel, because the alleged victim was not
¢xamined by -an independent examirer and/or because a DNA expert
w&s rnot appointed or hirs Ee held in apeyance

d
until the PCP. hearing is held.

CONCLUSIONS OF LAW

Therefore, based upor. the findings in this order and the
appliceble law, this Court concludes that it hes jurisdiction
over the garties znd the subject matter in this case such that

the relisf sought may be granted. .

rt
o
{2

THEREZORZ, IT IS QOFCERED, the zopiicant’s moticen Zerx

appcinement o7 a DNAR expert for the FCR Trisl 1s granted.

0
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&
$1iEE.50 per hour and cay not initialliy exca2ed 51,80C.0C.

[
1,500.09 may be pexmitted pursuant €& South

s
zrolina Code of Laws Bnn. §17-3C-530(C) as set for:th herein.

iT IS FURTHER CROERED tne issues in the agplicert’s post-
convicticn reliel apvlication are held in abevance pending the

PCX trial in this mactter.

AND I

=1

15 SO GRDEFED.

DOYET A. EARLY, III =
CIRCUIT COURT JUDGE
S2COND JUDICIAL CIRCUIT

Moy
ot 14, 2005
ailesy, South Carolina

jgﬂvnb¢(j
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
SECOND JUDICIAL CIRCUTT
COUNTY OF AIKEN , .
| moTioN 10 SERSORIERT "
ERNEST PRESSLEY, 289489, ADDITION: T EOR, Sove. Caretina do Sty orcds

Petitioner, AN EXPERT Bt e e S BT R B &

CrT 2 4 nrn
Uoei & dow

Case No. 0-CP-021520 (s .,
RE: 2002-GS- O&éﬁac&m%mscm
AL i N £ ’
Depay Gk i"é‘éﬂ: A

The Petitioner, by and through his attorney, now moves thus Court for an Order authorizing

v,

STATE OF SOUTH CAROLINA,
Defendant

— Yt wt N N e N’ vt N Nt et

additonal funding for his expert, Ronald S. Ostrowski, Ph.D. This motion is made pursuant to the
»South Carolina Code of Laws Ann. ‘§ 17_-3-50 (C) which altows for payment in excess of the limit
set by the Cowrtif ii 1s necessary o provide cpmpénsaﬁon adequate to insure effective assis’taﬁcc of
counsel and if jt is appropriate because the services provided wére teasonabl}-"and aecessarily
incﬁrred. | |
By Order dated I\Iay 19, 2006, signed by the Honorable Doyet A, Early, [T the Court ordered
the zppointment of Dr. Ronald S. Ostrowski as the DNA expert for the applicent’s PCR tmial and
~ authorized his paymeht at a rate of $1835.00 per ho’ur oot to exceed SI;SO0.00. As of Augusi 26,
2006 billing for Dr. Ostrowsk totaled $1,803.75. Itis a.qn'cipated that an addidional $1,500.00 will
‘be incurred for_counsel for the Petitioner to travel io the expert to discuss DNA profiling and the
evidence in the case and to prepare for trial and cross examination. The expert anticipaies anotﬁer
$2,0060.00 will be needed beyond e add:itional §1,500.90 if he testifies in Court, which counsel

anticipaies will be necessary.

Your Petitioner respectfuily requests that this Court approve an expert fee not 1o exceed an




———iﬂ
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addi:ibnal $3,500.00 in order to secur¢ the expert’s preparation and testimony for wial. The
zppointed expert has pronded an explanation of the time spent 1o date and a basis for the anticip ated
ume peeded to present the e\qdcnce to the Court. That information is attached to this motion aand
your Petitioncr 15 informed and believes that the addirional funds are reasonable, necessary and

appropnate.

JOHNSON, JOHNSON, WHITTLE
& SNELGROVE, ATTORNEYS, P.A.

October D\ _, 2006 | m&x&g@k

Paige W ee hnson
Attorney for Petiioner

P. Q. Box 2619

Aiken, SC 29802-2619
Phone: - 803-649- $338
Fax: © 803-641-4517

Page 2 of 2
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PROFESSIONAL CONSULTING SERVICES

6948 Shade Tree Lane
Shermills Ford, NC 28673

August 28, 2006

Paige Johnson, Esq.

P.0. Box 2619

117 Pendleton Street N'W
Ajken, SC 29802-2619

RE: SC v. Pressley - AFFIDAVIT
Dear Ms. Johnson:

I am writing in response to your Aug. 24, 2006 letter. | am responding to several issues -
raised in your Jecter. '

1) “The testifving as a physician” issue - | am a Ph.D. and not ap M.D. 0 this should. not
apply to us. My Doctorate is in Molecular Genetics and my Master's degree is in
Populadon Genetics. These are the two Genetics subspecialties that are sppiied in
forensic DNA profiling. '

2) I have enclosed an updated cép}* of my cumculum witae.

3) My hourly rate S183. I charge for time only, including travel time. You will not be
charged for fax, overnight majling, long distance telephone, administrative assistance,

* etc. 1 have enclosed a copy of my contemporary record of timne to date for the above-
referenced case. Please note that my fee thus far is $1,803.75. I anticipats that an
additiona) $1,500.00 would cover such items as communications with you, a meeting 10
explain DNA profiling and the evidence in this case, and preparation of cross
examunation questions. 1f you also require my assistance in court, I a.nuczpate that an
additional 52,000 would be charged bevond the S1,300.

If vou have any questions, please do not hesitate to contact me. | look Ioma_rd to
meeting with you at our earliest convenience.

Y Ronald S. Ostrowski, Pn.D.

Enclosure - Notarized
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN )
)
ERNEST PRESSLEY. #289489, ) CERTIFICATE OF MALLING
Petidoner, . )
)
V. ) ,
) Case No. 04-CP-02-1520
STATE OF SOUTH CAROLINA, ) RE: 2002-GS-02-230
Defendant )
)

[, Paige Weeks Johnson, Atorney for Petitioner, do hereby certify that I have served the
" Motion to Anthorize Additional Funding for an Expert on the hereinafter named, by regular mail,
postage prepaid, upon the person(s) named below, at the address(es) given: .

South Carolina Attomey General’s Office
Att: Paula Magargle

P. 0. Box 11549

Columbia, SC 29211-1549

All in aceordance with Sections 15-19-930 and 15-9-990, Code of Laws of South Carolina,
1976, as amended, Rule 7 SCRCP axd other applicable provisions of javw.

Johnson, Johnson, Whittle &
Snelgrove, Attorneys P.A.

- BY: /PQ...\_!

Octgber D\ 2006 . - " Paige Wedhs Johnson N\
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CURRICULUM VITAE 2008
Ronald S. Ostrowski

EDUCATION:

Wright Junior College, Chicago. lllinois A.A. 1964

Northern Hlinois Universiry, DeKalb. Ninois B.S. 1966

Northern [ltinois University, DeKalb, lligois M.S. (Population Genetics) 1968

Graduate Teaching Assistaniship 1967-68

Uiniversity of Notre Dame. Notre Dame, Indiana Ph.D. ( Developmental/Molecular Genetics) 1971
Graduate Teaching Assistantship 1968-69 -
“Graduare Research Assistans 1969-70

NASA Fellowship 1970-71

PERSONAL: ‘
Date of Birth: March 3, 1939 Place of Birth: Chicago, IL

PROFESSIONAL EXPERIENCE:

Academic
University of North Carolina at Charlote
Assistant Professor of Biology 1971-1977
Associate Proféssor of Biology 1977-2005 (retired)
Editor and Publisher, NC Medical Genetics Newslener 1983-2000
Roosevelt University, Chicago, 1L
Visiting Professor 1988-1990
Davidson College, Davidson, NC
Visiting Professor 1993-1994

Administrative:
‘ Acting Chairman of Biology Deparunent 1975
(During Chairman's exteuded leave of absence)

: Assistani to the Vice Chancellor for Academic Affairs, 1976-1980
' Director of the Evening Program 19761980

Acting Director of the Graduate Studies Program

(During Director’s extended absence) 1977, 1979
' Deputy Director/Geneticist, Association for Sickle Cell Disease, (ASCD), Charlotte, NC 1980-82

Director of ASCD Hemoglobinopathies Laboratory 1980-199]
Direcior of the Honors Reseurch Program, 1994 - 16997

NC Academy of Science, Board of Direcrors, 1995 - 1997
Association for Sickle Cell Disease, Board of Direciors, 2002-2005

. Comsulting Activities
l March of Dimes 1975-1977

Planned Parenthood Board of Directors 1974-198}

Charlotte Police Department 1973

Association for Sickle Cell Disease 1974-1991

American Society for Psvcho-Prophylaxis in Obstetrics 1975-1979

Wheat. First Securities, Inc.. Charlotie. NC 1978

Barber Scotia College Genetics Pragram 1981

Boone. Young: and Associates, lnc.. New York. New York 1980-198]

International Sister Cities Program. Traveled w Por:-Au-Prince. Haiii and did a needs assessment for a Sickle Celj
Apemia Program. 1980.

Charloue Discovery Place 1980-198§

Oral/Facial/Cranial Genetics Team, Charlatte Rehabiiitazion Hospital 1984-1988
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Physician Education in Hemoglobinopathics Conference Planning Corunitter  (Duke University) 1984
Muscular Dystrophy Clinic, Charlotie Rehabilitation Hospital 1 984-1988

Genetics Clinic CMC 1975-1995

Forensic DINA Profiling 1993-present

EXPERT WITNESS / CONSULTANT

MURDER

NC v. Fisher, 1992

NC v. White, 1992

NC v. Howell, 1993
NC v. Torres, 1993

NC v. Brickhouse, 1993
NC v. Richardson, 1993
U.S. v. Salameh et al., 1994 .
SC v. Molleda, 1994
MO v. Link, 1994

OB v. McGuire, 1994
NC v. Harsell, 1994
NC v. Wallace, 1994
NC v. Wallace, 1994

IL v. Reinbold, 1954
NC v. Dickens, 1995
NC v. Trull, 1995

VA v. Barnabei, 1995
Kreuizer v. MO, 1995
SC v. Rosemond, 1995
SC v. J. Simmons, 1955
NC v. Parker, 1996

NC v. Abercrombie, 1996
NC v. Hamilton, 1996
KY v. Kriegeaum, 1996
KY v. McKianey, 1996
IL v. Bull, 1996

SC v. Wright, 1996

KY v. Mullins, 1996
VA v. R.R. Jones, 1996
U.S. v. Duke, 1996
SC v. Duke, 1996

MO v. Morrow, 1996
SC v. Anderson, 1996
SC v. Kintoch, 1996
VA v. Brown. 19%

IL v. Taylor, 1996

SC v. Wright, 1996

MO v. Tavlor, 1996
KY v. Coffey. 1996

SC v. Brewer, 1956

PA v. Dillon, 1996

KY v. Dalon, 1996
Franklin v. Moore (SC),1996
Holmes v. Moore (SC), 1997
FL v. Olsen, 1997

FL v. Ortiz, 1997

KY v. Foley, 1997

NC v. Underwood, 1997

KY v. Aucort, 1997
VA v. King, 1997
SC v. Gay, 1997
Croneli v. SC, 1998
U.S. v. Childs, 1998 -
MO v. J. Thomas 1998
‘MO v. Davis, 1999
SC v. T. Wright, 1999
OK v. Welch, 1999

FL v. Schumaker, 1999

KY v. Graham, 1999

NC v. Crabtree, 1999

NC v. Clowers, 1999

NC v. J.L. Smith. 1999

MA v. Bly, 1999

MO v. Daniels, 1999

SC v. Laux, 1999

SC v. Ramsey, 1999

SC v. Frederick, 1999

SC v. Bridental, 1999

NC v. May, 1999

FL v. Morris, 1999

SC v. Robertson, 1999

MA v. Perkins, 1999

SC v. Irick, 1999

SC v. Simmons, 1999

NC v. Machins, 1999

SC v. Gourdine, 1999

GA v. Burris, 1999

© VA v. Bryant, 1999

NC v. Lippard, 2000

SC v. Quatdebaum, 2000
MA v. Page, 2000
MA v. Stallings, 2000
FL v. Chavers, 2000

NC v. Bennett, 2000

NC v. Rogers, 2000

SC v. Hollis, 2000

SC v. Miller, 2000

NC v, Temoney. 2000
SC v. Ervin, 2000

FL v. McPherson, 2000
MO v. Hendrix, 2000
SC v. Simmons. 2000
GA v. adams, 2001
Reed v. Catoe (SC), 2001

U.S. v. Arce Montes, 2001

NC v. Talib, 2001

NC v. R.A. Jackson, 2001
MO v. Bess, 2001

MO v. Barmes, 2001
U.S. v. Jackson, 2001
NC v. Lippard, 2001
SC v. Holmes, 2001
SC v. Pringte, 2001
Mang v. TN, 2001

GA v. Tye, 2002

SC v. Pollen, 2002

SC v. Walden, 2002.
MO v. Farris, 2002
SC v. Bowman, 2002
MO v. Mayes, 2002
NC v. Graham, 2002
MA v. Dagley, 2002
SC v. Walden, 2002
MO v. Farris, 2002
U.S. v. Coleman, 2002

~ SC v. Bowman, 2002

MO v. Clark, 2003
Reid v. SC, 2003

NC v. Duke, 2003
GA v. McQuarter, 2003
NC v. Edwards, 2004
NC v. T. White, 2004
NC v. McHone, 2004

" KY v. Meeks, 2004

NC v. McLean, 2004
GA v. Denny, 2004
NC v. Mote, 2004
U.S. v. Fulks, 2004
OK v. Anderson, 2004
NC v. Goode, 2004
SC v. Hixon, 2004

SC v. Sanders, 2004
SC v. Cope, 2004

SC v, Ervins, 2004
GA v. Quedens. 2004
SC v. Brown, 2004
NC v. Hyar, 2005
NC v. Hamilion, 2005
NC v. Street, 2005
FL v. Frederick, 2005
SC v. Allan, 2005
NC v. Hyau, 2005

- OK v. Anderson. 2005

OK v. Kidwell. 2005
NC v. McLean, 2005
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NC v. Granger. 2003
SC v. Williams. 2005
SC v. Radwell. 20006,
FL v, Eaglin. 2006
Brisbon v. SC, 2006
SC v. Goodwin, 2006
SC v. Hickson, 2006
NC v. Lane, 2006
SC v. Evins, 2006
SC v. Brown, 2006
SC v. Goodwin, 2006
NC v. Hill, 2006
Chapman v. NC, 2006
NC v. Tadesse, 2006
SC v. Vick, 2006

FL v. Lugo, 2007
SC v. G.K. Johnson, 2007
SC v. J. Davis, 2007
FL v. Twilegar, 2007
SC v. W. Bell, 2007
NC v. Fagan, 2007

" SC v. Starnes, 2007

NC v. Bryson, 2007

SEXUAL ASSAULT

NC v. J.J. Jones, 1993

"~ NC v. Lewis, 1993

LA v. Christy, 1994

AL v. J. Smith. 1994

NC v. J.N. Jones, 1994
NC v. Davis, 1994

NC v. McConico, 1994
NC v. Fowler, 1994

MO v. Vehlewald, 1994
SC v. Pooler, 1994

SC v..Eubanks, 1994

AL v. Reed, 1995

IL v. Franklin, 1995

SC v. Ortega, 1995

IL v. Taylor, 1995

SC v. Thompson, 1995
NC v. Bado, 1995

NC v. Suddreth, 1995
NC v. Clark-Pearson, 1995
SC v. B. Smith, 1995

FL v. Gibson, 1995

SC v. J.D. Simmons, 1995
MO v. Doriery, 1995

SC v. Tucker, 1995

NC v. Washington. 1996
NC v. Foster. 1996

SC v. Osborne, 1996

FL v. R.O. Simmons, 1996
NC v. Bado, 1995

NC v. Suddreih, 1995

NC v. Clark-Pearson, 1996 ‘

SC v. B. Simmons, 1996
SC v. Smith, 1996
SC v. Rosemond, 1996

B

VA v. King, 1996

MO v. Piles, 1996

MO v. Franklin. 1996
SC v. Sianley, 1996
NC v. Edgeworth, 1997
SC v. Goodwig, 1997
AO v. M. Smith, 1997
MO v. Carvin, 1997
FL v. M. Campbell, 1997
FL v. Tolver, 1997

SC v. Singteton, 1997
USAF v. Braga, 1997
SC v. Terry, 1997

FL v. Adams, 1997
MO v. Rodriquiz, 1997
SC v. 1.0O. Reed, 1997
SC v. Ash, 1997

SC v. Brannon, 1997
SC v. Cook, 1997

FL v. Hamilton, 1997
FL. v. Taylor, 1997
KY v. Askins, 1997
SC v. Foxworth, 1997
SC v. Proctor, 1998
SC v. Procror, 1998
SC v. Dycus, 1998

FL v. Soria. 1998 _
GA v. Dickerson, 1998
VA v. Perry, 1998

SC v. Simpson, 1998
SC v. Rand, 1998

SC v. Veldell, 1998
VA v. Gianelti, 1998
NC v. Andreasen, 1999
SC v. Gary, 1999

KY v. Fleischman, 1999
SC v. Green, 1999

SC v. Jeffcoat, 199

NC v. Holt, 1999

SC v. Simpson, 1999
SC v. Johnson, 1999
NC v. Johnson, 1999
SC v. Robinson, 1999
SC v. McCord. 1999
NC v. Reid, 1999

FL v. Corbeu. 1999
FL v. Soria, 1999

" SC v. Ficlds. 2000

MA v. Miles. 2000
VA v. Hill, 2000

NC v. Yearwood, 2000
OK v. Andrews, 2000
NC v. Barklev, 2000
GA v. Brandon. 2000
NC v. Siton. 2000

NC v. Sadoff. 2000

SC v. Peity. 2000

NC v. Pearson. 2000
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FL v. McCann, 2000
U.S. v, Vines, 2000

MO v. Johnson, 2001

SC v. Dickson, 2001
MA v. Santoro, 2001

SC v. D. Thompson. 2001
SC v. Robinsen, 2001
FL v. Jefferson. 2001
MO v. Cook. 2001
Barnes v. SC, 200!

SC v. Hernaadez, 2001
NC v. Sherrilt, 200t

SC v. Heywood, 2001
SC v. McKinney, 200}
SC v. D.J. Jackson, 200!
SC v. Rouse, 2001

MO v. Wright, 2001

FL v. Hindenach, 2001
MO v. Caidwell, 2001
VA v. Cooper. 2001
SC v. Haywood, 2002
SC v. Toney, 2002

MO v. J. Jefferson, 2002
SC v. Rand, 2002

SC v. A. Williams. 2002
MO v. Wright, 2002

FL v. Jefferson, 2002
SC v, J. L. Williams, 2002
Barnes v. SC, 2002

NC v. Wats, 2002
Aiken v. SC, 2002

" NC v. Williams, 2002

SC v. A. Williams, 2002
MO v. J. Jefferson, 2002
MO v. M. Wright, 2002
EL v. R. Jefferson, 2002
Williams v. SC. 2002
SC v. J. Bell, 2003

SC v. Gosnell, 2003

SC v. Riser, 2003

VA v. Howard, 2003
VA v. Morrison, 2003
NC v. Gray, 2003

NC v. Graham, 2003
NC v. Bell, 2003

NC v. Prince, 2003

NC v. Roberson, 2003
VA v. Howard, 2003
GA v. Simpkins, 2004
SC v. Mance, 2004

NC v. Flovd. 2004

KY v. Pentecost. 2004
NC v. Benson, 2004

NC v. Gray, 2004

NC v. Monon, 2004

NC v. Watson, 2004

NC v. Jones, 2004 -

SC v. Gaynor, 2004

FL v. Simmons. 2005
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GA v. Prather. 2005
NC v. McConnell, 2005
Carter v. SC, 2005
NC v. Garcia. 2005
NC v. Hernandez, 2003
NC v, Chavis, 2005
NC v. Reed, 2005
NC v. McEwen, 2005
FL v. Simnions, 2005
Ma v, Scott, 2005
NC v. Jones, 2005
SC v. Reed, 2005
FL v. Oliver, 2005
SC v. Thomas, 2005
SC v. Finklea, 2005
VA v, Bonilla, 2005
NC v. Watson, 2005
- SC v. Woods, 2006
NC v. Penis, 2006
SC v. Nesbitt, 2006
NC v. Elliou, 2006
NC v. Cooper, 2006
NC v. Kelley, 2006
Barnes v. SLED et al., 2006
NC v. Hengstenberg, 2006
U.S. v. Dominguez, 2006
NC v. Johnson, 2006
NC v. Gilliam, 2006
"NC v. Nunn, 2006
NC v. Hamilton, 2006
MA v. Betances, 2006
SC v. Lee, 2006
SC v. Orr 2006 '
NC v. Jackson 2006
SC v. Davis, 2007
MA v. Crouse, 2007
SC v. Byers, 2007
NC v. Sexton, 2007
MA v. Middleton, 2007
SC v. Timmons, 2007
SC v. T. Brown, 2007
SC v. Hinson, 2007
SC v. N. johnson, 2007
NC v. T.R. Pulley, 2007
VA v. Rattley, 2007
IL v. Carlock, 2007

Continuing Education Courses Taught:

SC v. Winch, 2007

NC v, Peeler, 2007

NC v. Crenshaw, 2007

NC v. Clovis, 2007

NC v. McAllister, 2007
NC v. R.D. Wiiliams, 2007
NCv. D.L. Sanders, 2007
SC v. Filyaw, 2007

NC v. Stewart, 2007

NC v. Hudson, 2007

IL v. Thompson, 2007

IL v. 1. Kelly, 2007

IL v. Corey Caleman, 2007
IL v. K. Johnson, 2007

IL v. D. Wilson, 2007

© 1L v. Carier, 2007

IL v. McCormick, 2007

INCEST
NC v. Page, 2006

PATERNITY

OH v. Dreger, 1993

Langner v. Acton et al_, 1994
(Birmingham, AL)

Johnson v. Irey, 1995 (Mansficld, OH) .

McCall v. Waters, 1999 (Rocky Mount,
NC)

KIDNAPPING )
U.S. v. Washington, 2006

LARCENY

VA v. Fountain, 1996 .
SC v. Washington, 1996
MO v. Witte, 1998

MA v. Redding, 1999
FL v. Amold, 2000
MA v. Redding, 2000

ASSAULT

MO v. Hills, 1997
PA v. Osbome, 1997
SC v. Taylor, 2000
SC v, Canry 2006

SC v. Caldwelt, 2007
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ATTEMPTED MURDER
FL v. Leslie, 1998
FL v Bruce, 2004 : {

DISHONEST CONDUCT
FL Bar V. Senion, 2003

BURGLARY

FL v. Fisher,, 2001

SC v, Reed, 2005 '

SC v. Heyward. 2006 ‘
SC v. Parsons. 2006

SC v. Jenkins, 2006

SC v. Fields, 2006

SC v. Anis, 2006 - |
SC v. Ashe, 2007

ATTEMPTED ROBBERY
VA v. Mayfield, 2005

GUN POSSESSION
U.S. v. Weaver. 2007
US. v. McGowan, 2007
DRUG TRAFFICING
FL v. Gordon, 2003

ROBBERY-

FL v. Roberts, 2001
U.S. v. Mays, 2002

SC v. Doyile, 2002

FL v. Gibson, 2002

SC v. 8. Coleman, 2002
FL v. M. Lamb, 2003
SC v. Brown, 2004

NC v. McFarland, 2007
IL v. Garfield, 2007

RANK ROBBERY
U.S. v. Miller, 2005
U.S. v. Whitaker, 2005
U.S. v. Perkins, 2005
U.S. v. Palmer, 2003
U.S. v. Green, 2003

“Forensic DNA Evidence™, Advanced Critninal Practice 11, Kennesaw State Continuing Education. At)anta, Georgia. 1994,
“Basics of DNA Profiling”, Board of Continuing Education of the N.C. State Bar Association. Wrighisville Beach, NC. 1995,
“Medical Applications of DNA Technology™, Southeastern Regional Genetics Group. Chariotie, NC. 1995.

“DNA Profiling”, Orzanized Program for Furure Workshops, Missouri Public Defenders. St. Losis. MO. 1996.

“DNA", 7th Annual Defense Investigators Conference, Institute of Government. UNC Chapel Hill, NC. 1996.

“DNA Evidence”, Cook County Public Defender, Chicago, IL. 1996.

“DNA for Dummics™, SC Public Defender Conference, Cherrv Gove. NC. 1996,

“DNA Workshop Series™, MO Public Defenders Sysiem, Kansas Cirty, MO. 1996.
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“Skalifully Handling Scientific Evidence and Expert Wimesses ar TnaJ Narional Legal Ald and Dcfender Assoc., Orlando, FL.
1997.
“Forensic DNA Profiling”, Association of Genetic' Technologists, Charlotte, N.C. 1997
“New Developments in DNA Technologies™, SC Public Defenders Conference. Folly Beach, SC 1998
“DNA Profiling: Yasierday, Today and Tomorrow ™, Missouri Public Defenders, Lake of the Ozarks, MO 2000
“Developments in DNA Technologies™, SC Public Defenders Conference, Litchfield Beach, SC 2000
“DNA: Science and Technology ™. Missouri Public Defenders. Lake of the Ozarks, MO, 2001.
' “DNA in 30 Minumes™, South Carolina Bar, Columbia, SC, 2001.
“Visualizing DNA,” NC Public Defenders Conference, Wilmingion, NC 2003.
“BioInformatics: Paternity Indices.” Forensic Biolnformatics Services Annual Meeting, Dayton. OH 2003.
“Understanding Forensic DNA Profiling"—Academy of Trial Lawyers, Raleigh, NC, 2004,
“Making DNA Understandable To Jurors”---Forensic Bioinformatics Conference,Dayton, OH, 2004.
“Educating the Jury” — Ninth Annual Federai Public-Defenders’ Meeting, Key Largo, FL. 2006.
*‘Forensic DNA Profiling” — Public Defender Conference, Charleston, SC, 2006.
PUBLICATIONS AND RESEARCH:
Osuowski, R. S., 1968. Competition of Lhe whiie locus alleles w and w* of Drosophila melanogaster in a homozygous
background. M.S. thesis
Bennett, J. and Ostrowski, R.S.;, 1969.%:A
44:126. )
Bender, H.A.; Barr, H J. and Osrrowskj R.S.. 1971. Asynchronous DN A synthesis in a duphca[ed chromosomal reglon of
Dl’OSOphll-l melanoaaswr ATURE, 231:217.

Im . Ostrowski. R.S. and »Bender, H.A., 1971 Nucleicacid symhcsw in a duplicated chromosomal region of Drosophila melanogaster.

iinprowd inexpensive plasuc popula[ion cage. Drosophila lnformation Service

Proc. Reg. Devel. Biol. Conf.. Eimurst College, Elmburst, llinois (Abstract) p.11.
Ostrowski, R. S., 1971, Nucleic acid synthesis in a duplxczned chromosomal region, Dp (1:f) AM, of Drosophila melanogaster,
Ph.D. Dissertation. :
- Ostrowski, R.S. and Bender, H.A., 1972. Dosage compensauon in a duplicaled Lhromosome region of Drosophila melanogaster.
) Genetics (supplement) 71:545. ,
Ostrowski, R.S., and Phillips, B.T., 1974: Occurrence ot Drosophda male X- chromosome enlargemem in the absence of dosage
compensation. Gepetics: (supplemenl) 77:550.
Ostrowski, R.S. and Nushap, L. F__ 1976. DNA synthesis in sahva:y gland chromosomes of Coelopa frigida. Genetics
(supplement) 83:S57.
Ostrowski, R.S., 1976. Genetic abnormalities. The American Socxery for Psycho—Prophvlams in Obstelrics. 4:1.
Ostrowski, R.S.,"1977. . Influencing the sex of your baby prior to conception: the Sherdes method. The American Society for
Psvcho-Prophylaxis in Obstemcs 4:1. .
Ostrowski, R.S., 1977. Of women over age thirty and Down's Syndrome. The Amencan Socnety for Psycho- Prophvla)us In
Obstetrics. 5:12. .
Ostrowski, R.S., 1979. Prevention of Rh disease. The American Society for Psycho-Prophylaxis in Obstetrics. 6:1.
Ostrowski, R.S. and Wilson, R.W., 1979. Cellular development i in Coelopa frigida (Diptera): A swdy using liquid scimtillation
iechniques. The Association of Southeastern Biologists Bulleun (Abstract) 26:47.
Talley, E. and R. Ostrowski, 1980. What Makes Those Brown Eyes Blue: - The Myth of Human Eve Color Inheritance. The
American Society for Psycho-Prophylaxis in Obstetrics. 7:1.

M Talley. E. and R. Ostrowski, 1980. Phenylketonuria. The American Society for Psycho-Prophylaxis in Obstetrics 7:12.
Talley, E. (R. Ostrowski), 1982. Genpetic Independence of Hemoglobin and Hapioglobin in 2 Black Populauon An
IW Electrophonetic Study. CANCAS 28:100.

North Carolina Medical Genetics Newsletter (Biannual publication) 1983-1999.

Johnson, D.L. (R. Ostrowski), 1983. A Study of the Mitotic Indices of Pregnant and Nonprcfrnam Women. CANCAS 29:70.
bK Banr, K.L. and R, Ostrowski. 1986. An Investigation of Overlapping Chromosomcs in Cultured Human White Blood Cells.
CANCAS 32:52.

Ostrowski, R.S. and J.C. Travis, 1987. The Association of Hp' with Sickle Cell Disease. Human Herediry 37:193.

Y Bundy. S.A. and R. Ostrowski. 1987. An investigation of Overlappmg Chromosomes in Cultured WBC's from Retinoblastoma
Patients. CANCAS 33:16.
Ostrowski. R.S.. J.C. Travis and E.S. Talley. 1988. The Association of Hemovlobm SC Disease ;md Haptoglobin Phenotypes.
Hemoglobin 12, #4:1.
Ostrowski, R.S. and H. Bender, 1993. DNA profiling in forensic science. Trialbriefs 25, £7:44
Ostrowski. R.S. and D.E. Krane. 1993. Unresolved Issucs in the Forensic use of DNA profiling. Accountability in Research 3:47.



Ostrowski,R.S., F. Grass and J. Jellema, 1993. An investigation of the Fragile X site as it relates 10 chromosome overlap in
cultured human white blood cells. (abstract) Cytogeneties and Celintar Genetics 63(4):254.

Ostrowski, R.S., F. Grass, J. Norton, R. Kishna and M. Steger, 1993. Evaluation of X chromosomal mosaicism by flourescent in
sis hybridization in women who have recurrent spontaneous pregnancy losses. . (abstract) merlcm Journal of Human
Genetics 33, #3:387. . : rx‘

Ostrowski, R.S., F. Grass and J. Jellema, 1993. An investigation of the Fragile X site as it relates to chromosome overlap in
culmured human white blood cells. (abstract) Proceedings of American Cyiogenetics Conference 31:34.

Steger. M. and R.S. Ostrowski, 1994, Investigation of maternal nondls)uncuon in spontaneous aborters using flourescent in situ
hybridization. CANCAS 40:4.

Ostrowski, R.S. 1994. PCR, DQa and polymarkers: a new generation of forensic DNA profiting. Trialbriefs 26, #4:24.

Ostrowski, R., 1. Hislev and K. Pfister-Laukairus, 1994, Respiratory distress syndrome caused by phenocopy and mode of
delivery in pregnancies complicated by diabetes mellirus. (abstract) American Journal of Human Genetcs 33, #3:2226.

Panther, R.. R.S. Ostrowski and J. Sioerker, 1994. Intron conservation in the Fragile X (FMR1) gene. (abstract) American
Journal of Human Genetics 55, #3:1916.

Grass, F., R.S. Ostrowski, J. Norton, R. Krishna, S. Jenkins and M. Steger. 1995. Mosaicism for X- chromosomal 2neuploidy in
women who expenence recurrent pregnancy loss evaluated by flourescence in sitv hybridization. (absnrau) Cytogenetics

_and Cell Gepetics 69:118.

Ostrowski, R.S., 1995. The Dynamics of DNA Profiling. Trialbriefs Summer,:32.

Grass, F.S., J. Norton, R. Krishna, G.B. Mullis and R.S. Ostrowski. 1996. Interphase cytogenic apalysis of low-level X
chromosome aneuploidy in recurrent spomaneous' abortion. (abstract) American Journal of Humar Genetics 59,4#4:656.

Ostrowski, R.S., E.S, Grass, C.A. Brown and S.P. Nakano. 1997. Possible forensic implications for a Tumer Syndrome female
possessing a ring chromosome composcd of both X and Y derived malenal (absu’aa) Cambridge Healthtech Lostitintes o
Second Annual Confereace. R

- Pliner, J., R. S. Ostrowski, C. Brown and K. McKinney. 2000. Associations of kn0wn gene variations in the alpha adducinand
beta-2 adrenergic receptor genes with essential hypertension using po[ymcrase chain reaction ohoomcleoude ligation allele

~ detection. (abstract) Journal of the E. Mitchell Scientific Sociery 116, #3:277

Grass, F. S., C. Dickerson, T. Loeb, . Phillips and R. 5. Ostrowski. 2000. Mosaic triploidy in CVS and amniocentesis with
normal outcome. {abstract) 36"’ American Cvxoeeneucs Conference, 20.

Grass, F., C. Brown, P. Backeljavw, J. Gazak, A. Lucas. C. Brasington, S. Nakamo, R. Ostrowslu and E. Spence 2000. A
Novel Ring Chromosome composed of both X and Y derived material in a girl with features of Turner Syndrome
American Journal of Medical Genetics 93:343

Grass, F.S.. T. Loeb, C. Dickerson. J. Phipps, and R.S. Ostrowski. 2001. Tr1ploxd mosaicism in CVS and amniocyte cultures with
normal postnatal outcome. (abstract) Annales de Genetigue 44:5150.

Perez, R., R. S. Ostrowski 2003. Determination of the minimal number of nuclei needed using ﬂuoresceuce in snu hybridization
(FISH) to detect amplified human epidermal growth factor receptor-2 (HER ) in breast tumor cells. Journal of North
Carolina Academny of Scxcnce 119, #2:81.

PAPERS PRESENTED

"Competition of the White Locus Alleles w and w*of Drosophila melanogaster in a Homozygous Background.” A.[.B.S. annual
meeting. 1968. University of Wisconsin, Madison, Wisconsin. ,

"Nucleic Acid Synthesis in a Duplicated Chromosomal Region of Drosophila melanogaster”. Midwest Regional Developmental
Biology Conference. 1971. Elmhurst College, Elmhurst, IHinois. -

Chairman and discussion leader. of the Cytogenetics section. Flﬁecmh Drosaphila Research Conference, 1973. North Tllinais
University, Dekalb, lilinois.

"DNA svnthesis in salivary gland chromosomes of Coelopa frigida”. Foriy-fifth annual meeting of the Genetics Society of
America, 1976. University of Utah, Salt Lake City, Utah.

"Cellular Developmem Coelopa irigida (Diptera): A Swudy using Luquid Scintillation Techniques”. Fortieth Annual Meeting of
the Association of Southeastern Biologists, 1979. University of Tennessee - Chattanooga, Chattanooga. Tennessee.

*Model State Genetic Disease Program”, National Sickle Cell Management Workshop, 1980. Charlotie. North Caroliga

"Genelic Counseling with Emphasis on Non-Paterniry Simations”. (Workshop). National Conference Comprehenswe Sickle Cell
Centers and Screening and Education Clinics. 1980. Pinsburgh, Pennsyivania,

1
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"Genetic Independence of Hemoglobin and Haptoglobin in a Black Population: An Electrophoretic Study” - National Conference
Comprehensive Sickle Cell Centers and Screening and Education Clinics - Hilton Head Istand. SC. 1981.
"Geneiic Engineering” - North Carolina Cyiologist's Annual Meedng - Charlotte, NC. 1982,
"Genetic Irdependence of Hemoglobin and Haptoglobin in a Black Population: An Electraphoretic Study”. (Talley, E.S.) North
Carolina Academy of Science Annual Meeting 1982, UNC-Wilmington. : ' v
"A Study of the Mitotic Indices in Peripheral Blood Lymphocytes of Pregnant and Noopregnant Women. (Johnson, D.L.) Nonh '
Carolina Academy of Science Annual Meeting. 1983. UNC-Chapel Hill.
“A Search for a Carrelation Between Mothers with Elevated Hemoglobin A: levels and the Birth of Small for gesiational Age
Babies. (Flovd. R.A.) North Carolina Academy of Science Aanual Meeting. 1983, UNC-Chapel Hili.
Hemoglobinopathies: “old and new techuiques”. Grand rounds. Charlote Memorial Hospital, Charlone. NC. 1985.
"An investigation of overlapping chromosomes in cultured white blood ceils” (Bahr. K.L.) North Carolina Academy of Science
' Annual meeting. 1986 E.C.U. Greenville, NC. _
"An investigation of overlapping chromosomes in cultured WBC's from reunoblnstoma pauems" (Bundy, S Al) ]\onh Carotina
Academy of Science Annual meeting. 1987. N. C. State Universiry.
"An investigation of the Fragile-X site as it relates o chromosome overlap in cultured human white blood cells {Grass, F.S. and
Lovett-Jellema, J.) American Cytogenetics Conference. 1993 Pont Ludiow, WA,
"Evaluation of X chromosomal mosaicisin by flourescent in situ hybridization in women who have recurrent spontaneous pregnancy
losses." (Grass F., Norton J., Kislna, R. and Sieger M.) American Society of Hurman  Genetics Anouzi meeting. 1993,
New Orleans, LA.
"Swudies in Fragile X." (Panther, R ) Annual Research Conferenue OB/GYN, Carolinas Medical Center. 1993,
“Evaluation of X chromosoma} mosaicism by Fluorescence in situ hybridizarion in women who have recurrent Spontaneous
pregnancy losses.” {Grass, F.) Pediatrics, Carolinas Medical Center. 1993.
“Investigation of materna} nondisjunction in spontaneous aborters using fluorescence in situ hybridization. " (S:eger. S.-M.) North
Carolina Academy of Science Annual Meeting, 1994. Davidson Coliege, Davidson NC. '
"Mosaicism for X chromosomal aneuploidy in women who experience recurrent pregnancy loss evaluated by flourescence in situ -
hybridization." (Grass F., Norton J., Krishna R., Jenkins S., and Steger M.} American Cytogenetics Conference. 1994.
Wintergreen Resort, VA, ' '

"Forensic DNA Profiling: An Impact on Health Care Delivery.” 'UNCC Academy of Health Issues, Dilemmas in Health Care

Lecture Series. 1994, University of North Carolina Charlonte, Charlone, NC.

"DNA sequencing: computer simulation as a compliment to laboratory techniques.” (Jenkins S. and Steck T. ) North Carolma
Academy of Science Annual meeting. 1994. Davidson College. Davidson, NC.

"A Search for Chromosome 15 Deletion (Prader-Willi Syndrome) in the General Population Using High Resolution Ch:ornosornes
and Fluorescent In Situ Hybridization.” (C. Dunbar) Merck Lecture Series, 1994, Davidson College, Davidson, NC,

“Interphase cytogenic analysis of low-level X chromosome aneuploidy in recurrent spontaneous abortion. "(F.S. Grass) American
Society of Human Genetics Annual Meeting. 1996. San Francisco, CA.

“Possible Forensic Implications for a Turner Syadrome female possessing a ring chromosome composed of hoth X and Y derived
material.” (F.S5.Grass, C.A. Brown and S.P. Nakano) Cambridge Healthiech Institutes 2nd annual conference. DNA
Forensics Science. Evidence, and Future Prospects. 1997. McLean, VA.

“Associations of krown gene variations in the alpha adducin and bew-2 adrenergic receptor genes with essential hyperiension using
polvmerase chain reaction oligonucleotide ligavion allele detection.” (J. Pliner, C. Brown and K. McKinstey). ‘North
Carotina Academy of Science Annual Meeting. 2000. NC State Unjversity. Raleigh, NC.

“Mosaic triploidy in CVS and amniocentesis with normal outcome. ” (F. S. Grass, C. Dickerson, T. Loeb and J. Phipps) 36%
American Cytogenetics Conierence. 2000 Galvesion, TX.

“Triploid mosaicism in CVS and amniocvie cultures with normal postoatal cutcome. ™ (F.S. Grass, T. Loeb, C. Dickerson, J.
Phipps. and R.S. Ostrowski), Third European Cytogenetics Conference. 2001. Paris, France.

*Detenmunation of the minimal number of nuciei needed using fluorescence in situ hvbridization {(FISH) 10 detect amplified human
epidermal grawth factor recepior-2 (HER-2) in breasr tumor cells.” (R. Perez, R. S. Ostrowski), North Carolina
Academy of Science Annual Meeting. 2003. UNC Wilmington, Wilminglon, NC.

*Not Guilty Verdicts in Two DNA Trials” (R.S. Ostrowski) Clucage conference/2 1" Century. 2004. Chicago, lllinqis.PrcsEm

LINTVERSITY RESEARCH ACTIVITY

Coliaborﬂuon with Carolinas Medical Center. Techniques include Polymerase Chain Reaction (PCR), Souwthern Blotting. DN A
sequencing and profiling, and Fluorescent In Situ Hvbridization
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FUNDED RESEARCH:

Dosage Compensation: A Study of X Chromosome Hyperactivity in Drosophita melznogaster. UNCC Foundation. 1973.

Cytological and Developmental Studies of the Salivary Gland Chromosomes in the Kelp Fly Coelopa tragida. UNCC Foundation.
1975.

A Scarch for an Asynchronously Replicating Chromosomes in Coc!opa frigida: An Auzomdmzmphxc Study. North Carolina
Science and Technotogy Commitiee.1975-77.

Comparison of Hemoglobin-Haproblogin Types as They Relate 10 Slress Urban lastitwie Grant. 1980,

Frequence of Coromosomal Association in Downs’ Syndrome and Families, (Le\ ine, M.) John Yarborough Memorial Grant.
1981.

A Search for a Correlation Between Haptoqlobm and Hemoglobin Genotypes: An Electrophoretic’ Study (Talley, E.) John
Y arborough Memorial Gram. 1981.

Genetic lndependence of Hemoglobin and Haptoglobin in a Bluck Population. UNCC Foundation. 1982.

“Supernumerary Chromosomes: A Scanning Eleciron Microscope Smdy. UNCC Foundation. 1984,

"Breast Stimulation 10 Augment labor: An Investigation of Osxytocin and Prostaglandin F: alpha levels in Ten Women Receiving

Breast Stimulation”. “‘UNC School of Medicine. 1984. -

Improved Molecular Diagnosis of FRA-X disease. Cbarlone-Meckenburg Health Services Foundarion, Inc., 1992,

Investigation of Parental Nondisjunction on Spontaneous Aborters Using Flourescence in Situ Hybridization. UNCC Foundation,
1992,

Evaluation of X-chromosomal mosaicism by Fluorescent in situ hybridization in women who have recurrent pregnancy losscs

) Charlotte-Mecklenburg Health Services Foundation, 1993.

A Search for Chromosome 15 Deletion (Prader-Willi Syndrome) in the Generat Population Using ngh Resolution Chromosomes

- and Fluorescent In Situ Hybridization. Merck Scholar Research Grant, 1994. ' .

Introduction of Hands On Biotechnology Across the Undergraduate Curriculum. NC Biotechnology Cemer 1994,

Evaluaiion of X-chromosomal mosaicism by Fluorescent in situ hybridization in women who have recurrent pregnancy losses.

Charlotte-Mecklenburg Health Services Foundation, 1994.

- Associations of gene variations with essential hypertension using polymerase chain reaction oligonucleotide ligativn echnique. Beta
... Beta Beta Biological Society. (. Pl'mer) 1999 -

"~ HONQRS AND AWARDS:

Qutstanding Educators iu America.1975

American Men and Women in Science 1976

Who's Who in the South and Southwest 1977

International Who's Who in Education 1977

Readers Digest National Foundation Technical Assistance Award {received (or Port-au Prince, Ham programj 158!
Cenificate of Appreciation-Ciry of Charlotte for Hajti Sister City Program 1981

John Bowley Dericux Research Award (Talley, E.) 1982

Direciory of Distinguished Americans 1982

Who's Who in Frontiers of Science and Technology 1982

Men of Achievement 1983

John Bowley Derieux Research Award (Johnson, D.L.) 1983

John Bowley Dericux Research Award (Floyd, R.A.) 1983

Ceriification. Hemoglobinopathies laboratory detection techniques. (C.D.C., Atlania, GA) 1983
John Bowley Derieux Research Award (Bahr, K.L.) 1986 :
John Bowley Derieux Research Award (Bundy, S.A.) 1987

John Bowley Dericux Research Award (Steger, S.M.) 1994

Sigma Xi Restarch Award (Steger S.M.) 1994

Honerary member, Golden Key National Honor Sociery, 1995

Tri Beta. Faculty Member of the Year, 1996

Finalist, NationsBank Award for Excellence in Teaching, 1997

John Bowley Derieux Award (Pliner, ).) 2000

John Bowlcey Derieux Award (Perez. R.) 2005

Health Services Research Academy Best Student Paper Undergraduaie (Perez, R.) 2003




PROFESSIONAL AFFILIATIONS:

American Society for Human Gepetics

American Academy of Forensic Science

North Carolina Academy of Science

North Carolina Medical Genetics Association
Editor and Publisher NCMGA Newslerer
Chairman. Professional Liaison and Education Commitiee

enerics Society of America

Sigma Xi

Smithsonian Institute

Audnbon Society

American Societv for Psycho-Prophylaxis in Obstetrics

American Association for the Advancement of Science

Association of Southeastern Biologists

National Sickie Cell Federation - Board of Science Advisor

CURRICULUM DEVELOPMENT

" Courses Developed and Taught
Cytogenetics
Developmental Genetics Semipar
Behavioral Genetics Seminar
Medical Geneucs
Genetic Engineering
Population Genetics
Human Heredity and Diversiry
Graduate Genetics Semninar
Developmentat Biology
Hurnan Genetics
Cell and Molecular Biology
DNA Profiling

Addiuiional Courses Taught

Principles of Genetics (lecture and laboratory)
Introducuon to Biclogy (lecture and laboratory)
Anatomy and Physiology Laboratory

Animal Biology Laboratory

Cellular/Molecular Biology (lecture and laboratory)
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;7 FORENSIC SVALUATION

p,-H.i

. m——

Name: " Gender: Female
Address: 243 Glenwood Dr. . Warrenville, SC 29851 Race: Alirican-Amerizan
Date of Evaluation: 3-28-02 and 4-156-02 Date of Birth: e
Place of Evaluztion: D25N Midtands Faciiity Age: 15vyears i
Cotumbia, SC '
xaminers: Therasa E. Baker, Psy.D. — L2ad Sxaminer
Phii Cornegiivs, Ph.D. ~ Sacondary Zxaminer

Charge(s): Criminal Domestic Violence

Purpose of £valuation:
This evaluation was conducted pursuant {o an order cated 1-24-2002, by the Honorable David Sawver, Jr.,
residing Judge of the Second Judicial Circuit Family Courl. The order staiad that  P-. ‘H. pe
evaluated to deisrmine her competency 10 stand wial, criminal responsibility for her‘actions on or about 1-
3-2002, and if round criminally responsidle, nar capacity to conioim her actions fo the requirements of
. th° faw..

Limits of Confidentiaiity:

Before the interview staried, Ms. . was aovised of the purpose of the-evaluation, and that the resulis
and content of the svaluation wouic be communicaied to her defense counsel, the prosecuiion, and the
court. in acditian, she was iniormed of the possibility ihat :nc- examiner(s! might b2 called to testify
regarding the conient and results of the evaluation,

H.

Summary of Svajuation Resulis:

Presence of Menizi Reiarcdaiion:

Compatent to Siand. Triat NO
Criminal Responsibility: & A,

Casaciiv ic Coniorm: Nib




‘Ms. P B. June
Forensic Evaluation : pg. 2

Evaluation Procedures: |
% hours on 3-28-02, by the undersigned. Phil Cornelius,

Ms. ®. was inierviewed for approximateiy 114
Ph.0., secondary examiner, was aiso przsent. Ms. EB- ‘s DDSN service coordinaior, Ms. Sholanda

Surrey was interviewad, as well as Ms. B. s mather. On 4-16-02 she was evaluated by Steve Von
Holien, M.A.. for the purpose of reassassing her intelleciual anr* aoaptive ability. In addition, the following

racords and documents were reviewed:

SC Vocational Rehab Disabitity Evaluation dated 9-23-1929

Aiken County Disability Scard Single Plan daied 1-15-02

Multipie Police Reports, School Records, Court Documents multtiple dates
WS Hall Psychiatric Hospital Forensic Evaluation dated 12-31-1899

Relevant History:
nvs. B s a i6-year-old iemale who has a long history of verbal and physical aggression towards

others. She has previously been diagnosad with ADHD, Oppositional Defiant Disorder, Depressive
Symptoms, and Mild Mental Retardalion. She receives services from Aiken-Barnwell Mental Heaith and is
prescriped Tegretol, Remeron, and Risperdal for symptoms of thase disorders. In addition, she receives
muliipie services frorn tne Aiken County Disability Board. Ms. ' B- has been in special education
classes since the 3™ or 4” grade {records conflict on dates) and recently was removed from Midiand
Valley High School and placed on Allernaiive Homebound placement due'to aggressive, threatening
behavior. Ms. . lives at home with her mother (who aiso appears {0 be of low intellectual-ability) and
her 13-y2ar-old sxster Since the time of this initia! evaluation Ms. - H. ‘hag been quite physically il and
she was also recently treaied ai a local Aiken County hospital -after a sarious suicide attempt in which she
ingested multiple' medications. Ms. - 'is a young iady who sufiers-from serious emotional and

behavioral problems.

Bnhavsoral Obsarvations/Mantal Status Examination:

Ms, o was dressed appropriately for the weather and tne situaiion. Her hygiene and groomtng were
goad, Upon introduction {o this examiner she guietly sat down at the iabie. She presented herseif as
interested in the purpose of the examination and was very cooperative with the interview process as long
as the discussion was not about her legai situation. Eye contact was good, facial expressions were
responsive. 3ensory systems appeared iniact, and no unusual mannsrisms or agitation wara noted. She
was oriented to the vear, day of the week, current city, and stale. Her speech was clear and
understandable. Her thought orocesses ware coherent and logical. Remate and recent memory
appeared to b2 intact. Har concentiation and atteniion skills were nated, however, to be impaired. She
was able to spell ner first name forward but not tackward. She inccrrectly reported the number of days in
a week, but correctly namec all seven days whnen asked. She stated thal thare are 24 months in a ysar.
She was however, able to read anc obey 2 simpie sentence. She was atso able to write a simple
senience and to copy a camplex geomeinc design without error.  She demonstrated simplistic, but
adeguate abstraction ability. She sialed that don't judge e book by its cover mezans, "You can't )udge
somebody by the way they look.” She identified the simiiarity batween apple-banana as, “F

Fruits,” and bus-
bicycle as, “Both got wheels.”

She oisplayed a range of affect that vias_appropriate and broad. She
reporied that her mood was “Sad and Sleepy,” but tha: her usual mood was “Gaing shapping for clothes,
jewelry, and cameras.” Sh2 denied previous suicide attempts or oelusions and no evidance to the
contrary was noted. She reparied thal she h=ars voices calling her name ang when askad if sne szes
things that others don’t see sne replied “ne. axcept | s2e the spirits of the dead people waliing around my
houss.” The examiners noisd no evidencs of visual or auditary hallusinatians during either evaiuaiion ’

3285ion.
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Ms.[PTICET] | June 13, 2002
Forensic Evaluation : pg. 3of &

Ms.C®Jwas very cooperative and verbal ouring this svaiualion when not spacifically discussing her
legal situafion. When reparting her current medications fo the examiners she offered "l last took the
Albutero! 2 waeks ago because of a kidney infection from not drinkin’ enough water.” She 2lso stated iha
she goes to “counseiing every week af mental health...I'm comin’ a long way...l had to fiaht the part of me

thai gets out of control.”

No evidence of malingsred cognitive ability was noted. In fact, she performed in a manner superior to that
reported in previous evaluations, however, as previously noted she did appzar to malinger or exaggeraie

deficits in understanging her legal charges.

Psvchological Test Results:

Wechsler intelligence Scale for Children - Revisad
Fult Scale 1Q: "'52. (8-23-29) .
Full Scale IQ: 57 (10-22-99)

Vineland Adaptive Behavior Scals (9-3-1995)
Compoaosite; Reporied as M/LD deficits”

Competency to Proceed/Criminal ResnoﬁsibilitvlCaoacity to Conform Procedurs:

Ms. [P _J[.B- Henied having an appreciaiion of the charges against her. When asked about the iille
of her charaes, she initially siated that she didn't know but later reported, “Hitiin’ my Momma.” She stated,
however thai she believes "Ii's already over.” She denied that (his charge was serious reporting only that
"The warst thing abaut it was being in foster care and at Carolina Children’s' home hecause they treat

- them like dogs in there.”

She dented any understanding of the range and naiure of possible penalties if she wers to be found guilty.
Again, she only stated, “It's over.” She also denied any understanding of the adversarial nature of the
legal process. She denieg knowing the role of ner defense attorney, the judoe, or the soiicitor. She
stated *! sit in the couriroom but | oon 'L ungersiand what they are talking about...l don't know who ia go
with so 1 just sit by myseli.” Ms. did no: gemonstraie the capacity to disclose to her attorney
pertinent facts surrounding tne alleged ofiense. Whnen asked why she was arrested she siated, "I don't

know." -

Interastingly, howaver, Ms.["B-__lbegan 1o discuss with the examiners her brother's current izgal situation
at DJJ and the charges against him at this time. During this spontaneous verbaiization she clearly
demonsirated an ungersianding of nis charges, sessible pcnaltle;, the seriousness of this situation, and

possible outcomes.

Conclusion:
Me P H- .
P [ B hes been formally diagnosad wuth Mild menital retardaiion. However, during this

evaiuahon she demonstrated coaniiive and intellectual auilities that are superiar to what would be
expected of an individual with mental reiardation. Given her previous history of oppositional and defiant
benavior the examiners are of the apinion that her orevious low scores were the result of poor effori. An
attempi was mads to reiesi her iniellectual a2bility howaver on the date the examination was scheduled shs
was physically ill and allhough lh= tesiing proceedzd the scares are invaiid and will not be reporied.
Agditionally, since that time Ms. has remained physizally ill and she has had a serious suicics
atiempt, again making it impossible to abtzin 2 valid eslimiation of her rus cognitive abiiity.

tri 2n sifon 1o praveni furtne:r a2iay of this rapsn we base aur soinions zs siziad balows on nzr previous
diagnesis of mild mental reiardaiticn anc ner berformancs Juring inis 2vatuation - although we do dzlieve

this is & gross under-estimation of ner true ability, TTTTe——

Weadd
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Ms.[ P~ J[H] June 13, 2002
pg.4o0f4

" Forensic Evaluation

Ms.[E has been diagnos=g with mild men:al retardation and appﬂars lncompetont fo pro"ead
to tnal at this time.

No opinion is offered regarding criminal responsibility or capacity fo conform. -

Recommendation: , , :
It is strongly recommended that a follow-up evaluation of Ms. (8 -_1s inteliectual and adaptive ability be

obtained 2s soon as she is emotionally stable and physically recoverod from her iliness. Should the Court
desire, it may also be possible at that time to re-svaluate her competency to stand trial.

ﬁé""l /(/ Date signed: é' 13- 01
Theresa E. Baker, Psy.D. ) ' .
State-Level Psychological Sxaminer

SC License # 000785
SCDDSN Central Office
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ERNEST PRESSLEY. £289489, ) Indictment: 2002-GS-02-340
Applicant. ) i
)
V. )
) e
STATE OF SOUTH CAROLINA, ) f-‘-.- ‘__"_
Respondent ) AT o
) “"*“mrm A ﬁﬁ)ﬁ
Date of Hearing;: February 26, 2008
Counsel for Applicant: Paige Weeks Johnson and James E. Whitle, Jr.,
Counsel for the Respondent: Lance S. Baozer, Assistant Attorney General
Court Reporter: "~ Stacy L. Sheppard

I PROCEDURAL HISTORY

The Appl;lcam, Erest Pressley (Pressley), is presently confined at the Broad River
A C(;rrcclional Institute of the South Cﬁrolina Department of Corrections-pursuam to Orders of
Commitment oflhe Clerk ofCourt for Aiken County. The Applicant was mdlcted in March 2002
for criminal sexual conduct with a minor in the second degree (2002-GS-02- 340). A jury trial
was held dun; ng the week of Deccmber 9, 2002, during which Mr. Pressley was represented by his
retained counsel, P. Andrew Andcrson, Esquire.
On July 12, 2001, the victim, who was 15 at the time of the incidem, and her sister
s ] (.lh}:n age 12) arri‘ved at Mr. Preésley's trailer home to spend the night. Mr. Pressley’s
wife is victim's gud.molher,' and victim often babysat for the Pressley children, who were 9 and 12.
At trial. victim testified that she. [ 8% ] and Mr. Pressley's children were playing
outside after they arrived, but Mr. Pressley called them inside “carly.”  Pressley’'s wife had left for

work. and would not return until 6:00 a.m. According to victim, Pressley told her to sleep on the
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couch in the dcn..bul thar all the other children were to slecp in a back bedroom.  After everyone
went lo.b.cd. victim testified that Prc;sley came out of his bedroom naked. and said "don't tell
nobody and he took off my britches™ and raped her.  Victim stated “she was on the couch hollerin’
and scr_camihg fdr somecbody to help me.”  After the attack, victim went to wake her sister, to no
avail. When Pressley's wife arrived, victim immediately told her about what happened.

Victim further testified she had never had sex before, 5llhougﬁ she had broken up with her
boytriend around the time of the incident because he demanded sex. Victim further revealed that
several weeks after the accident she overdosed on pills, and often has flashbacks about this
episode.

During cfoss examination by Pressley's counsel; victim admitted that she nevér told police
that Pressley told her not to tell ahyone. She further acknowledged that she initially told police.
that the atta?k occurted around 6:00 p.m., and that she was "getting mixed up” about whether she
had‘ the boyfriend before or aﬁer the incident.

The State next called victim's sister, s ] related that Pressley had been

drinking that night. The next moming, victim was crying and shaking, stating she had been
"raped."” | E then went next door to her godmother's mother's house, and callved her own
mother. The police then arrived, and took the victim to the hospital.

[ 8. ]stated that while she did not hear her sister screaming during the night, her sister
later told her that Pressley had held his hahd over her mouth. C?_:j fuﬁher testified that she
and Pressley's daughter went to slccp in the "front room” at first, but Pressley later told them to go
to the back. Pressley "made” victim sleep on the couch although she did not want to; aécdrding to
EE] because Pressley had been drihking "and since (victim] is menlaHy disabled, he w;on."

Dr. Steven Grant. the emergency room physician who examined ;.'ictim, f;)und brﬁi;‘ing in
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the area immediately behind her vaginal opening "consistent with recent forcible sexual assault.”

The examination further revealed the presence ot blood in her vagina. cervix, shorts, and on a

sanitary :Alapkin.‘ Dr. Grant further procured a swab of suspected semen. He opined that. the
bruising would have taken any@vhere from several to 24 hours to appear, depending on the extent
of force used. On cross examination, Dr. Grant conceded the bleeding may have been from
victim's menstrual cycle, and that it was impossible to say whether the bleeding had begun before
or after the sexual assault.

Dwayne Derrick, who at the time was a captain in the Burnetown police department, told
the jury he took several Mi;andized statements from Mr. Pressley. ‘Mr. Pressley's versiop—W'hich
remained consistent—was that he was awakened around 2:00 a.m. by the noise of the den
television. He realized vicum was still on t.hc den couch, so he told her to go to bed. Derrick
admitted victim told him that the assault happened at 6:00 “nighttime."  Derrick's report noted that
victim was "mentally slow and was a special student,” and that she had "changed her story."

The State's key witness was Lilly S. Gallman, a SLED forensic analyst. The trial judge
qualified Gallman as an expert in forensic DNA analysis without objection, although Pressley's
counsel did voir dire Agent Gallman and noted an objection to any attempt to have her qualified as
an expert on DNA SlﬂliSﬁCS.

Gallman testified she had been presented samples of semen procured from a vaginal swab
of vi.clim (item 1.7) and a "suspected semen swab"” (item 1.10). She then tested and developed a .
DNA profile trom the known DNA samples of both the victim and Pressley. Gallman prefaced
her findings by sﬁazing “everyone's DNA is unique except for identical twins who will have the
same DNA," a phrase she repeated during her testimony.

Gallman then stated that her lcstiné revealed a "match" between Pressley’s DNA and that

Jof I8
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tound on the vaginal swab and the suspected semen swab. Ms. Brisbin, the assistant solicitor.

then began asking about statistics, whereupon Pressley’s counsel objected. A cotloquy then

ensued outside the jury's presence between the court. Ms. Brisbin, and Pressley's caunsel, which

included extensive proftered testimony from Agent Gallman.

Gallman's protfered testimony is disjointed. and frequently veers into technical jargon
disconnected from any context. Judge Keesley,hndérstdndab!y» frustrated by Gallman's lack o.f
clarity, contemplated refusing to let her further testify. Ultimately, however, he permitted her to
continue, noting the State was not seeking to elicit statistical frequency evidence from her,
although "the defense may wish to. It is up to them."

When the jury returned, Ga!lman concluded her direct examination by declaring that the
semen found on the vaginal swab and the suspected semeh swab both "match the DNA profile of
Emest Pressley.” | |

On cross examination, Gallman admitted she did not know the location from which the
"suspected Vsemen swab" was taken. She funther was allowed td elaborate that ngthing in her
analysis would allow her to exclude Pressley as a suspect. a statement she emphatically repeated
several times.

Pressley's counsel elicited from Gallman that the statistical frequency for the vaginal swab
sample was | in 139. in other words, as Gallman explained, the chances of finding a random
unrelated male who matched Pressley’'s DNA at this genetic location would be 1 in 139. When
askcd about the frcqpéncy of the suspected semen swab, Gallman 1estified it would be 1 in 3500.

On redirect, Gallman again underlined that “nothing” in her analysis excluded Pressley as a
donor. She closed her testimony by again flatly declaring that "the DNA that came from the
semen in the vaginal swab matched the DNA from the blood of this Defendant.”

40f18.
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Pressley took the stand in his vwn defense, and denied his guilt.  On cross examination. he
acknowledged that while he was the only male (other than his 9 year old son) at his home that
night. he did not know who may have becn around victim during the day. He could not, however,
explain how semen "matching” his DNA got into victim's vagina.

The jury returned a verdict of guilty. Judge Keesley sentenced Pressley to 20 years.

Applicant filed a timely Notice of Intent to Appeal. Pursuant to Anders v. California. 386

~U.S. 738 (l967), appellate Counsel for Pressley attached to the Final Brief a Petition to be
Relieved as Counsel, statingv she had re\;iewed the record and concluded Pressléy‘s appeal was
without legal merit sufficient to warrant a new trial. Pressley did not file a separate -m se
response. Thereafter, the South Carolina Court of Appeals dismissed the appeal pursuant to
Anders and granted counsel’s Petition to be Relieved. |
Pressley timely filed an Application for Post Conviction Relief on November 22, 2004.
Attorneys were assigned to represent him and they filed an Amended Petition. Their review of
the record showed a need for the services of a DNA expert.
On February 8, 2006 a hearing was held regarding Applicant’s Motion for Appointment of -
a DNA Expert for purposes of reviewing the record and testifying at the PCR hean'ng; By a May
22, 2006 order, the Honorable Doyet A. Early IIl granted Applicant’s motion and appointed Dr.
Ronald S. Ostrowski as a DNA expert for the Applicanl‘é PCR hearing. The Court also approved
payment to Dr. Ostrowski at the rate of $185.00 per hour with an initial cap of $1,500.00. On
November 3. 2006 Judge Early ordered thé cap for Dr. Ostrowski's expert fee not exceed
$5.000.00 and maintained the hourly rate of $185.00 per hour.

1. PCR ALLEGATIONS

,~\pplicant tiled his initial application for post-conviction reliet on November 22, 2004,
Sofi8
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alleging his‘lrial counsel was ineftective in not moving betore the Trial Court to suppress the blodd
test and video. and in not objecting 1o the rcasonable doubt charge.
The attomeys for Applicant amendcd the Application on January 18, 2006 to withdraw t};e
original allegations of ineffective assistance of counsel and to add the following grounds:
l. Applicant was denied the effective assistance of counsel guaranteed by. the 6™ and 14"
Amendments to the United States Constitution and South Carolina taw because counsel
failed to retain a DNA expert to assist counsel either in the tnal as an expert or as a
consultant to allow him to properly cross-examine the State’s DNA expert and properly

refute the testimony of the DNA expert.

(L]

~ Applicant was denied the effective assistance of counsel guaranteed by the 6™ and 14"
Amendments to the United States Constitution and South Carolina.law because trial
counsel did not move to have the al!cgcd‘victim examined by an independent examiner due
to the fact that the alleged victim was a minor child who had been found to be incompetent
to stand trial in a separate matter based upon an evaluation performed in June; 2002, just
six (6) months before to the trial in this case.

[i. FINDINGS OF FACT AND CONCLUSIONS OF LAW

| A. Standard of Review for Ineffective Assistance of Counsel Claims
For an Applicant to be granted PCR as a result of ineffective assistance of counsel, he must
show his counsel failed to render reasonably ¢ffective assistance unc;er prevailing professional
nonns and he was prejudiced by his counsefs ineffective performance.  Strickland v.
Washingion. 466 U.S. 668, 104 S.CT. 2052 (1984). To prove prejudice, the Applicant must show
that but for counse!’s érrprs, there is a reasonable probability that lh-e result of the trial would have

been different. Johnson v. State, 325 S.C. 182,480 S.E.2d 733 (1997). A reasonable probability
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is a probability sulhcient to wndermine confidence in the ouicome of the tried.  Fove v. State, 335

S.C. 386.5 18.S.E. 2d 265 (1999) (emphasis added). For the reasons that follow, the Court finds
that trial counsel was ineffecuve.
| B. DNA lssue
Duel to its nearly infatlible accuracy, DNA is the most powerful forensic evidence heard in
courtrooms. [t has for some time been admissible as proper expert evidence ih our state, State v.

Ford, 301 S.C. 485,392 S.E.2d 781 (1990). As Pressley's trial counsel testified at the PCR

hearing, Agent Gallman's DNA testimony "killed us” at trial. Nine witnesses testified at
‘ Pressley's tnal; yet of the 272 pages oftri_al testimony, Ms. Gallman's testimony consumed nearly
90 pages, or 33%.
A close examination of the record reveals that Gallman emphasized the following points to
the jury:
e That everyone's DNA is unique except identical twins, "who will have the same
DNA."
e That Pfesslcy's DNA "matched” the semen found on a swab from victim's vagina
(item 1.7) as well as a "suspected semen swab." (item 1.10)
e That nothing in her éxpcr; testing excluded Pressley as a suspect.
At the PCR hearing, applicant presented lestimon;/ of Dr. Ostrowski, who was qualified as
an expert in genetics and DNA testing.  Dr. Ostrowski has over three decades of experience as a
geneticist as well as being involved in over 400 cases where DNA evidence was used. Al the
hearing. Dr. Ostrowski provided a clear and understandable cxplanation of: the DNA testing

process.  He testified tharl there was no challenge to sevcral molecular or population genetics

Tof18
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155U€S.
As Dr. Ostrowski pointed out, Gallman's statement about dentical twins was "at best

misleading” and "simply not so in a forensic situation.” While it is true that only identical wwins
share the same ¢ntire DNA, many people share identical strands among some of their DNA.

DNA is found in chromosomes located in the nuclei of most cells. It is estimated that there are a

million billion c¢ells in the human body. See Saks, et. al. Annotated Reference Manual on

Scientitic Evidence at 491-492 (2d Ed. 2008). ‘The DNA in the 23 chromosomes in each cell

| contains over three billion base pairs, Id. Although no two human beings except identical twins
have the same sequence of base pairs, about 99.9% are identical between any two human Bcings.
Id. The similarity of the shared sequences account for our common human éharactéristics such as
arms, fingers, legs, toes. and other phs'sical attributes; the minute variation found in lhe remaining
' 0.1% is what makes each human genetically unique (except, again, for identical tw-ins).

Because most forensic analysis—including that introduced at trial here—analyzes-only a
small portioﬁ of an individual's DNA, Gallman's unchallenged and inaccurate statement allowed
the jury to infer that Pressley is tﬁe only humaﬁ being who has the type of DNA found in the tested
samples. The power of this unchecked inference gained almost overwhelming force when it

merged with Gallman' similarly one-sided opinion that Pressley's DNA was a "match” for semen
found in victim's vagina, and that "nothing" cxclud.ed Pressley as a suspect.

Dr. Ostrowski's highly credible and compelling testimony demonstrated that Gallman's
opinion that nolhing "excluded” Pressley as a suspect was simply wrong in several fundamentally
important respects. - To fully understand this vital point. it is imponant to cstablish some context.

A DNA profile is gsscnlially a list of alleles.(genetic markers) found at various locations

(loci) within the human genome. ~ Sce generallv, Thompson. et al., "Evaluating Forensic DNA

Bof18
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‘Evidence: Essential Elements of a Competent Defense Review." Champion (April 2003). The

alleles founds at each location are identilied by numbers. At cach tocation. a person typically has
1wo allelcs.vone inherited from each parent. However. it is possible that at a given location a
person inherited the same allele from both parents. [n such case, the person’s genes are said to be
"homozygous” and only one numbered allele is reported on the test for that location.

An.zﬂlele is a short fragment of DNA that appeérs as a STR (short tandem repeat). STRs are
places in one's DNA where the genetic code repeats itself. The number of repetitions varies
among individuals; conscqucnlly, the length of the STRs correspondingly varies.

The SLED DNA report used in Pressley's trial and at the post-conviction hearing notes that

" the DNA profiles were developed "using a Short Tandem Repeat (STR) PCR DNA .analysis."

Under the heading "Results,” the analysis summary is set forth in two tables. Testifying from the
report, Gallman opined that Pressley could not be excluded at any of the fifteen gene loci tested.
Even a cursory revigw of the first gene location on Table 1—D351358—discloses the flaws in
Gallman's heretofore undisputed‘analysis.' At this gene location, victim's known alleles are 16
and l7,_while Pressley’s are 15 and 17. The DNA profile from the semen found on item 1.7 (the
vaginal swab sample) is 5, 16, and 17. Based on the law of genetics as explained b); Dr.
Ostrowski, there are several explanations for this profile. The first is the one Gallman proposed:
that the semen “"matches” Pressley's because it cbntaiﬁs both his alleles (15, 17) as well as viclim's
(16. 17). The second interpretation is that the comributo‘rs to item 1.7 are victim (16, 17) and a
suspcctvwhose alleles at fhis loct are 15 and 15 (i.c.. homozygous). A third interpretation is that
the coniributors to item 1.7 are victim (16, 17) and a suspect whose alleles at this loct are 15 and
16.  As Dr. Ostrowski vividly explained, both the second and third interpretations exclude
Pressley as a suspect. and both are as equally valid as Gallman's sole interpretation.

90118
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At the PCR hcaring. the State was unable to dispute that these altemative interpretations
were logically and scientifically valid.  And. as Dr. Ostrowski observed, alternative

mnterpretations that exculpate Pressley can be reached at almost every gene location Galiman:

reviewed.,  Accordingly, Gallman's broad opinion testimony—that nothing in her analysis

excluded Pressley as a suspect—is not only scientifically unsupportable, the evidence actually

'shows that Pressley can be excluded -much more often than he can be included.

As if that were not sul’ﬁciently disturbing, a close study of the SLED report discloses that at

gene location D135317 on Table 1, Pressley can be excluded a!tbgcther as a contributor to item

- 1.7. This is so because victim's known alleles at this location are 9 and 12 and Pressley’s is 13.

Yet, the semen found from the vaginal swab at this location is 9 and 12. Therefore, one
interpretation is that the real perpetrator cither has alleles (1) 9 and 12, just like victim, (2)
homozygous 9, or (3) homozygous 12.

| Likewise; at gene location D75820, victim's known allele is 10, while Pressley's is-12.

The semen found on the "suspected semen swab” (item 1.10) taken from victim is 10 at this

~ location. Therefore, a valid interpretation is that the real perpetrator has allele 10 homozygous.

Bccaus? Pressley's allcle 12 does not appear as a contributor at this locus, another valid
imérprelation is that he can be ruled out as a suspect.

Althoﬁgh Gallman's selective interpretation method went unchallenged at trial, she did
acknowledge that she could only: use two loci to run the statistical frequency of the DNA "match,”
because at all other locations Pressley and victim “shared” an allele. Gvallman likéned the alleles
to “cars.” and told the jury:

Q:...Did the 13 sites of—from the suspect kit line up with 1vhc I3 sites of' the
semen sample?

A: Yes.
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Q: And what does that mean?

A: That mcans that the semen that was found on the vaginal swab matched

Mr. Pressley.

Q: Inall 13 sites? :

A: Yes. There was nothing there to exclude him as being the donor.

Q: Okay. Andthe reason you only limited your statistics to the two out of

thirteen sites was what? '

A: Those were the two sites that I was able to totally able to separate them.
* For example. if Ms. Pressley {sic] has 16 cars and 17 cars one from her

mother and one from her father and Mr. Pressley has 15 cars and 17 cars.

that means that both of them have 17 cars.  So that could not be used in the

statistics.

T. at 288-289. Therefore, Gallman ran the statistical frequency at loct FGA and CSF1PO, which

zippear on the tables as fotlows:

Items FGA CSF1PO

(B ][ P- JGtem14) | 20.26 5,11

Eamest Pressley (lem 2.0) [21,25 | 10. 12

T 30,26 8,11

[Tm 20, 21)(25), 26 | 8, (10), 11, (12)
.10 20, 26 NEAL

.10m . 20, (25) 26 8,10, 11, (12)

()= RFU between 75 and 149.

Gallman's decision that she could only use 1hes¢ 2 loci on Q‘hich to base her statistics is |
problemalic on se\'eral‘ levels.  First. by making this decision she effectively contradicts her
carlicr opinion that nothing excluded Pressley as a suspect at’g_n_._\_' of the loci. Pressley's trial
counsel, however, did not recognize this and failed to bring it to the jury's attention. Second,

Gallman overlooks the fact that for item 1.10m at locus FGA. only 3 alleles show up, and only one

ilof 18
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of the lhrcc.matchcs Pressley.  Third, even though Pressley's DNA protile is a match for item
}.7m at these two loct. Gallman neglected io explain lhall the maich was subject to an important
gualification. As shown in the table. several of Pressley's alleles at these loci are placed in
parentheses. denoting that the "RFU" for them is between 75.and 149. "RFU" is a value for how
much DNA was found by the computer software at a specilic location. Gallman never told the
jury, however. that SLED‘S own policics require that RFU values bétween 75 and 149 are 10 be
interpreted "with caution.”

As Dr. Ostrowski advised, SLED’s protocol states in Section- 5.3.1.1 “Allele Peaks:
validation studies have indicated that the level of stochastic effects signiﬁcantly increases at or
below the 150 RFU level. As a result of these studies, alleles occurring in the 75-149 RFU range
are interpreted with caution.” "Stochastic" is defined as "relating to or characterized by
conjecture; conjectural.” The American Herilag.e Diclionar)" of the English Language (4th Ed.
2000). In statistics, "stochastic" is something that contains a random variable. l@. As Dr.
Ostrowski explained, it is "a féncy word for things lthatcan go wrong," and the SLED protocol is
recognizing that the chance that thinés can go wrong in bNA testing "signiﬁcantiy increases”
when the RFU falls below 1450.' Gaillman used these low-RFU alleies to reach her conclusion
even though her own proltocol stated these Ievéls should bé used “with caution”. The jury was not
told this. | |

Furthermore, the SLED report states “the probability of randomly selecting an unrelated
individual having a DNA proﬁ‘le matching 1.7 is | in 139." This probability indicates that over

10.000 people in South Carolina alone would match this evidence. It would not make Pressley the

| The RFUs for the allctes Gallman linked to Pressley were well below 149, At locus FGA, for instance, the values
were 78 tor allele 21, and 114 for allete 25. '
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only possible contributor.  Additionally. this probability is for an “unrelated individual™, that s,
there is even a greater chance that a male relative of Mr. Pressley would match the evidence. None
of his male relali\'gs were tested, nor was victim's bovfriend.  The jury was never told this.

The jury was thus left with the following from the only DNA expert to testify in Préssley's
triﬁl:

e an inaccurale expert opinion that "nothing” excluded Pressley as a suspect. when in
actuality scientifie fact pfoved the contrary.

e amisleadingly overbroad expert opinion that Pressley's DNA was a "match,” underscored
by a similarly sweeping statement that only identical twins share the same DNA.?

e anexpert opinion on the statistical frequency of the match that failed to disclose that due to
the low RFU values iﬁvolved, the governing protocol required that any results be
iﬁterpreled "with caution” due ‘to the significantly increased | risk and random effect
inherent tn such low vélues. .

It appcars very probable that the State’s DNA expert testimony weighed heavily in the
jury’s dccis&on since there were no witnesses to the alleged act and the testimony of the victim was

inconsistent. Therefore, the inability of trial counsel to contradict the State's DNA expert

2 Many states hold that an expert's opinion that a suspect's DNA was a “match® is inadmissible without supporting
statistical frequency evidence. See, e.g.. People v. Cay, 243 Mich. App. 283, 620 N.W .2d 888 (Ct. App. 2000); State
v. Cauthron, 120 Wash.2d 879, 846 P.2d 502. 516 (1993); State v. Vandehogart, 136 N.H. 365, 616 A.2d 483, 494
(1992) (evidence of match not admissible if not accompanied by scientifically reliable population frequency estimate),
Commonwealth v. Lanigan, 413 Mass. 154, 596 N.E.2d 311 (1992) (match evidence “‘cannot be admitted without
appropriitie stalistical support”); Pegple v. Bamey, 10 Cal.Rptr.2d 731 (1992). These courts recognize what
scientisis have Jong urged: that duc to the similarity of most human DN A, a bare statement that one’s DNA "matches*
is meaningless. As one federal court has remarked, "[w]ithout the probability assessment, the jury does not know
what 10 make ol the fact that the [DNA] parterns match: the jury does not know whether the patterns are common as
piclures with two cyes, or 4s unique as the Mona Lisa.” United States v. Yee, 134 F.R.D. 161, 181 (N.D. Ohio 1991).
Galltnan's restimuny here deinonstrates that the prejudicial impact of such opinion testimony without any statistical
context vastly outweighs its probative value. And while Pressley's trial counsel did ultimately ¢licit the statistical
frequency from Gallman. as discussed above it was never disclosed to the jury that due to the low RFU values used,

the statistical frequency is deemed by SLED to be essentially less reliable.
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testimony prejudiced Mr. Pressley.  Applicant has shown that there was a reasonable probability
that the result at trial would have been difterent if the jury had heard testimony contradictory to
that presented by the State’s DNA expert.

Trial counsel was inetfective in that he failed to obtain a DNA expert for trial. .Prevailing
pro_fessioﬁal norms warranted that defense counscl would .have consulted with a DNA expert in
order 10 assist him in proper cross e.\'aminalion of the State’s DNA expent, or called an expert at
trial to refute and discredit the testimony of the DNA expert.*

Neither the trial Judge nor the trial lawyers nor the jury had the ability to know that the
testimony was misleading and constituted a skewed view of the DNA forensic evidencel. The jury
was never provided the information enabling them to know that people other than Mr. Pressley
could have been a match. Trial counsel testified he felt that no one understood the testimony of
the State’s DNA expert. The skilied and expenenced trial Judgé remarked cxasperatedly, kduring
the in camera hearing, “Somebody better explain this to me or she is not going to be able to
testify.” T. 235, I. 11.  However, as the transcript shows, she was able to state clearly that Mr.

Pressley’s DNA was a match with the perpetrator’s. This uncontradicted testimony prejudiced

M. Pressley and “undermines confidence in the vutcome of the trial”. Foye v. State, supra.

Relying oh Frasier v. State, 306 S.C. 158, 410 S.E. 2d 572 (1991), the State contends that

Pressley's trial counsel was not ineffective because he vigorously cross-examined Gallman. It
appears from the record that Pressley's trial counsel questioning of Gallman was designed to
detnonstrate that her conclusion depended largely on the results of analysis by computer software

programs. He was depending on the jury being skeptical of scientific evidence such as DNA, and

3 The court acknowledges that Pressley's retained trial counsel testified that, due to limited private funds, he was
"hamstrung” in obtaining expert services. :
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he was able to show the testing process was fraught with the risk of human error.  For example he
brought out that the computer “crashed” at one point. that the naked human eye cannot "see” the
genes. and that the initial test of the vaginal swab was unsuccesstul.

Counsel's cross-examination of Gallman was at times probing, and did allow the jury the
option of discrediting the State's DNA evidence on the grounds that it was subjective.
Nevertheless, it oveﬂooked certain objective facts about DNA evidence, and allowed the State's
version to be prcs‘cntcd without contradiction,

- This is not the "vigorous" cross examination contemplated by Frasier. Moreover, Frasier
is readily distinguishable. In Frasier, the Supreme Court found the trial counsel was not
ineffective by failing to procuré an expert witness to challenge the DNA evidence, as counsel had
"vigorously cross-examined the State’s DNA experts and attacked the accuracy of the evidence.”
Ffasier, 470 S.E.2d at 5373. Itis important to note,; however, that the DNA.evidence admitted at
Frasier's trial did not implicale him, but did implicate his co-defendant. 1d. Under such
circumstances, it is understandable why the supreme court would hold Frasier's trial counsel did
not need to hire an expert witness to combat evidence that did not incriminate him.

" Under the specific circumstances here, the cross examination of Gallman was not ah-
adequate substitute for a defense expert. Even if the questioning impaired Gallman's credibility
and made the jury skeptical of the DNA evidence, the jury was not offered the option of alternative |
explanations for lh‘c sole expert opinion that a "match” existed, even though such options' EOu[d
have been elicited by a more informed cross e¢xamination br through an c&pen called by the
defense. Bccause the victim's testimony was somewhat inconsistent, the DNA evidence was
critical to the State's case. It was therefore unreaso’nablé to rely on a c¢ross examination wholly
dependent upon‘the jury's supposed aversion to science, particularly \}'hcn alternative explanations

[Sof I8
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of the science would have benetited the defense theory.

Trial counsel’s failure 10 obtain a DNA expent for consultation or to testify at trial rose 0
the level of delicient peft’onnance that prejudiced the Applicant.  Considering all of the evidence
of record, there is a reasonable probabiliiy that, but for this error, the result of the proceeding
would have been ditferent.’

C. Victim’s Competence

Trial counsel was also ineffective in not moving the Court to have the victim evaluated for
competency by an independent medical expert. Victim was a minor child who had only recently
been found incompetent to stand trial in a juvenile case. This was based upon an evaluation
performed in June of 2002, just six (6) months prior to the trial’ in this case. By Order dated
January 24, 2002 the Honorable C. Da\'idiSawy'ér, Jr. of the Family Court ordered that victim be
evaluated by the Depanment of Disabilities and Speciai Needs {DDSN) to determine if she was
competent to stand trial for an alleged CDV against her mother on Jahuary 23, 2002, and to
determine her capacity to conform her actions to the requireméms of the law. - The ev_aluétion was
held on March 28, 2002 and April 16, 2002. Her full scalg IQ was found to be 52 and also 57.
By forensic evaluation dated June 13, 2002, she was found to be incompetent to proceed with trial
at tﬁat time.

‘Not only did the forensic evaluation find victim incompetent and mildly mentally retarded,
it noted she "suffers from serious emotional and behavioral problems...she reported that she hears
voices calling her name and when asked if she sce lﬁings that others don't sbce she replied 'no,

except | see the spirits of the dead people walking around my house'.”

4 Unlike the situation addressed in Lorenzen v, State, 376 $.C. 521, 657 S.E.2d 771 (2008), here the need for expert
testimony was concretely demansirated at the PCR hearing.
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On December 13. 2002. six (6) months later. she testified as the alleged victim in the case
against Mr. Pressley. At no time did trial counsel advise the Court of this evaluation nor did he

challenge her competency to Lestity or request a psychological examination.

In Re Michael H.. 602 S.E. 2d 729 (2004) held that a trial Court has authority to ordera

child victim in a sexual assault case to submit to a psychological examination but only on a
showing of compelling need. Trial counsel testified that he believed he was aware of In Re
Michaet H.. Therefore, he could have argued to the Court that there was a compelling need to

verify that the victim, who was the only witness to the alleged act, was competent to testify. The

four factors set forth in In Re Michael H. that must be used by the trial Judge in weighing the
Defendant’s need for the examination against the victim’s privacy could easily have been met. -

If the victim had been found to be incompetent to téstify there is a reasonable probability
that the result of the triaj coulci have been different. This is especially true since there were no
other eyewitnesses, and the DNA evidence was equivocal. Trial counsel was ineffective in his
representation by not filing a molion.to have the victim examined as to her competency to tesﬁfy.

Trial counsel testified that he dccided as a trial strategy to not make an issue of the allege& '
victim’s competency. However, he admitted that if shé had been found incompetent to testify he
‘doesn’t know how the State would have proceeded since there were no other witnesses to the
alleged act.

While it is a common trial strategy to avoid sharp impeachment of child victim witnessesin
front of the jury, a decision to not seek a mental cvéluation of a victim wifness cannot be deemed
valid "strategy.” For if the vicum is tbuﬁd incompetent to testify, the State's case is crippled. On
the other hand. if the victim is found competent. the defense has lost nothing. The jury, of course,

would never learn about the evaluation.
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At any rate. under the circumstances here, regardless of the competency issue trial counsel
should have sought 10 ensure the jury knew that victim had previously been declared incompetent
1o participate in a judicial proceeding. and suffered from visual and auditory hallucinations.

V. CONCLUSION

Pressley has met his burden on showing the errors commitied undermine confidence in the

results of his trial. Rompilla v. Beard, 126 S.Ct. 2456 (2005). Because his trial cannot be relied

. upon as producing a just verdict, his petition for post-conviction relief must be, aﬁd hereby is,

GRANTED.

- THEREFORE, IT IS ORDERED that post-conviction relief isv granted on the issue of

ineffective assistance of counsel. The remaining allegations are without merit and aré dismissed.
IT IS FURTHER OR'DEREVD that the convicti(')ﬁ herein is vacated and the Applicant is

granted a new trial. The Applicant is retnanded to the custody of the Department of Corrections

1

peading further order of the Court. . : [ .
: ' o~ [
D : ; | P I il
Greenville, SC ' D. Garrison Hill
July 2, 2008 Circuit Judge
8ot 18
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’ FORM 4 -
STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF AIKEN
IN THE COURT OF COMMON PLEAS caSENO. ALY -cp- 02 - [ 580
' u¢ + 36,38 1ire |
PLAINTIFF(S) _ DEFENDANT(S)
CHECK ONE: '

i JURY VERDICT. This action came before the court for a trial by jury. The issues
have been tried and a verdict rendered. ‘

\m DECISION BY THE COURT. This aclion cane to trial or hearing before the court.
The issues have been tried or heard and a decision rendered.

1 ACTION DISMISSED (CHECK REASON): [[] Rule 12(b), SCRCP; [ ] Rule 41(a),
SCRCP (Vol. Nonsuit); [_] Rule 43(k), SCRCP (Senled); [] Other

[0  ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankruptcy;
(] Binding arbitration, subject to right to restore to confirm, vacate or modify
arbitration award; f:] Other

- DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[] Affirmed; [] Reversed; [[1 Remanded; [[] Other
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL.

[T IS ORDERED AND ADJUDGED: [N See auached order. (Formatorderto-fotowd
[] Statement of Judgment by the Court;

Dated at , South Carolina, this day of , 20

PRESIDING JUDGE

Thigi'udgmcm was entered on the I day of 17( lw , 20 _Qg and a copy mailed first class this

day of ___,20_(K to anorneys of redord or to parties (when appearing pro se) as follows:
< : M&M—
| Aol

_Henpno b S
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTOR.-_)‘EY(S) 52!! THE DE/FE.\'DANT(S)

/%m{\lf il
cut’m%‘/toum e

DEPNPY CLERK
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.. 363
STATE OF SOUTH CAROLINA) ' INDICTMENT

)
COUNTY OF AIKEN )

At a Court of General Sessions convened on March 4, 2002, ghe Grand Jurors of

A’ken County present upon theur oath:

" CRIMINAL SEXUAL CONDUCT WITH A MINOR- SECOND D DEGREE

That EARNEST PRESSLEY did in Aiken County on or about July 12, 2001,
commit the crime of Cﬂmha! Sexual Conduct With A Minor in The Second Degree, in
that the Defendant did commit a sexual battery, 1o wit: sexval intercourse upon g
 A.[ E-"] & minor who was fifteen (15) years of age at the time of the incident, and the
Defendant is oldor than the vicﬂrﬁ. All in violation sf §‘i 6-3-655 of the Code of Laws of

South Carolina (1976), as amended.

Agamst the peace and dlgmty of the State, and contrary to the statute in such

7/

ARBARA R. MORG/ s@llcrron

case made and provided.




- WITNESSES
Dwayne Derrick, B.P.D.

ARREST WARRANT NUMBER

G720203

é—% ACTION OF GRAND JURY
:ﬁut 8:”

{
Fofeparson of Grand Jury

. _Date. February 28, 2002
VERDICT |

| /Q///LrY

. . /2//
- Foreperson bt Petit Jury .
Data: /2/13 /0

The State of South Carolina
County of Aiken

COURT OF GENERAL SESSIONS

MARCH 4, TERM 2002

]

THE STATE

V8.

EARNEST PRESSLEY

- Indictment for

CRIMINAL SEXUAL CONDUCT
WITH MINOR-SECOND DEGREE

SC Code: 16-3-655(3)
CDR Code: 387
Class FEL-C(V)

w
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é—% ACTION OF GRAND JURY
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{
Fofeparson of Grand Jury

. _Date. February 28, 2002
VERDICT |

| /Q///LrY

. . /2//
- Foreperson bt Petit Jury .
Data: /2/13 /0

The State of South Carolina
County of Aiken

COURT OF GENERAL SESSIONS

MARCH 4, TERM 2002

]

THE STATE

V8.

EARNEST PRESSLEY

- Indictment for

CRIMINAL SEXUAL CONDUCT
WITH MINOR-SECOND DEGREE

SC Code: 16-3-655(3)
CDR Code: 387
Class FEL-C(V)

w
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. ARREST WARRANT

G=720293

STATE OF SOUTH CAROLINA

: I]Countyl DMunicipalily of

: AIKEN COUNTY

THESTATE  51-00105
ogains| :

—EARNFST PRESSLEY

Address: "“‘3" {

_GRAN l“‘l‘?\ aipsps—————x 29829
Phone. SSN:
Sex: M. Race: _B. Heghtt _ 5 7 weight: __145%
Ot State: DL #:

pos:. __4/09/6R/ Agency ORI #;

Prosacuting Agency: .BU.RN.EHQHN
Prosecuting Otficer DWAYNE DERRICK

Ottense; _CRTMINAJ, SEXUAL CONDLUCT
~WITH MINORS. ~  Ottenss Code: 0397
Code/Ordinance Sec. __16=-3-B855(3)

This warrant is CERTIFIED FOR SERVICE in the
D County/D Municipality of
The accused

is to bo arrested and brmgﬁt belore me (o be
deall with according to law.

(LS)

Signature ol Jxdge
Date: ’

RETURN
A copy of this arrest warrant was delivgred to

Signature of Constabia/Caw Enforcement OMficer

" 'RETURN WARRANT TO:

**GRANITEVILLE MAGISTRATE COURT*%

. 50 CANAL STREET, SUITE 14
.GRANITEVILLE SC 28829

o

V)vuq'—'\y”q—vd - 30V '
STATE OF SOUTH CAROUNA ) ' g"g" Aoy G-
Camly/DMunicbality of ~ } AFFIDAVIT SCCAS18 -

" _AJEEN COUNTY )

Peraonally appcared Dbelore me the  alfiant DWAYNE DERRICK i who
baing duly swom deposes and says that defendamt __EARNEQT PRESSIEY _

did within this county and sfate on 7/12/01 violate tha criminal laws ol the
State of South Caroina (or ordinance of Camty/EIMunicioaiity of )
in the following particulars:

" DESCRIPTION OF OFFENSE: CRIMINAL SEXUAL CONDUCT WITH MINORS

16-3-655(3)

| further slate thal thers 13 probable cause to believe thal the defendant named above did commit
the crime set forth and that probable cause is based on (he following facts:

UPON INFORMATION AND BELIEF ON 7-12-01 AT 388 DUNCAN ROAD,
GRANITEVILLE, AIKEN COUNTY, SC, THE DEFENDANT EARNEST PRESSLEY,
DID ENGAGE IN SEXUAL BATTERY WITH VICTIM, “PT___1A. r‘a_ﬂ_

IS FIFTEEN YEARS OF AGE. THIS HAPPENING BY SEXUAL NTE.R

THAT WAS NON-CONSENTUAL. THIS ADDRESS BEING LOCATE

LIMITS OF BURNETTOWN, SC AND BEING IN VIOLATION OchE 10
16-3-655(3) OF THE SC CODE OF LAWS, AS AMENDED.

[ =3 é, «} ‘.4 7
Q\ o “’"i R < l‘E -~
D oG > o
Signatura of Affant 7Y - "{.’,: e : ,]?
Affiant'a Address e YA ) 7]
BATH - ' T Zap1f  O¥0 ™
Charles T Afliant's Telephone 2678 . &(j
. . ' ‘ .
STATE OF SOUTH CAROUNA ) S
[ county/ [ Inunicipatiy of ) ARREST WARRANT .
) | i
TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF OUNTY:

: it appsarng. from the above affidavit that there are reasonable grounds to  believe  that
on 7/12/01 dofendant ___EARNEST PRESSLEY
did violate the cnminal lawe of the Stale of South Carolina (or ordinarice of
I:ICamry/DMmidpamy of ) a8 set forth below:
OESCRIPTION OF OFFENSE: CRIMINAL SEXUAL CONDUCT WITH MINORS
18-3-655(3)
you are empowered end directed to arrest the said dafendam and bring him or her belore
b fjealt with according to law. A copy of this Amest Warrant shall be deliversd to, the
' QN, Of as 8oon therealter as is practicabie. (@)

) &qw%Aman5Q_CANAlhjﬂiﬂﬁﬂL_jiuﬂILJAL____%g%_
1) GRANTTEVILLE _SC 29R29
) Judge's Telephone %ﬁ—_ﬁﬁag i
. ssulng Court: Magistrate D Municipal D Cirat
Char]es T. Carter : :

ORIGINAL : A




LN BAIL s01 by

Jundge . w

N =ENY

I! Ty i;lU Amouril: _/_\)__.,D_bh

1 Nanme: ot Suwxy:'

PRELIMINARY HEARING held by

Juedge -

(7] I .

Detense Attuiwy: ...

Occision. . s
DISFOSITION bictore

Juhye ...

on _

by —— e —

tioninzte jury i, bench trial, phoa, nol. pros., elc.) .

Disposition.

Senlgree: —

JURORS

e — — y § ot T —— e = —

WITNESSES

Address:

Telaphone:

Name:

Address:

Telephone:

Name:

Aduress:

Tulephone:

Nare:

Addrcss:

Teluphone:

Nama:

Address:

Telephone:

Name:.

Address’

Telephone:

Name:

Address:;

Tetephone:

Name:

Address:

Telephone:

CODEFENDANTS
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CMTI330D SCDC OFFENDER MANAGEMENT SYSTEM 12/06/04
OMCOMITA RELEASE DATE SCREEN C023981
SCDCH# > 289485 LOC: BROARD RIVER
PRESSLEY, ERNEST - SCDC CLASSIFICATION..: VIOLENT

OFFENDER TYPE...:

TOTAL SENTENCE..: 020-00-000
CURRENT SENTENCE: 020-00-000
PROJECTED COMPLETION DATES
MAXOUT DATE .....: 12/02/201%
YOA SIX YEAR DATE: / /-
INITIAL PAROLE DATE: 00/00/0000

ADULT-STRAIGHT SENTENCE

SEXUAL REGISTRY..: Y

SEXUAL PREDATOR..: PENDING

DNA STATUS.......: COMPLETED
CONSECUTIVE SENTENCE ..: N '

CURRENT SENT START DATE: 12/06/2002

CURRENT EWC 3 F S
CURRENT EEC .: NOT CURRENTLY EARNING EEC:
NEXT PAROLE HEARING DATE: 00/00/0000

TOTAL GT DAYS EARNED .......: 000000 LABOR CREW/WORK PROG DATE: 99/99/9999

TOTAL EARNED WORK CREDITS ..: 000171 LABOR CREW DISQ REASON: L

TOTAL EDUCATION CREDITS ....: 000000 CURRENT OR PRIOR SEX CONDUCT CONVI

TOTAL EXTRA EARNED CREDITS .: 000 '
000720

TOTAL SERVICE TIME EARNED ..

PFKEYS :

5:HISTORY OF DATE CHANGES

2-© 1 Sess-1

167.7.50.33
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CSLASSTIFICATIGN SINMARY OEPORT DNATELG 172706704 ' Con3ea
ACNCE 209137 PRESHLEY ERMEST - FBI4 220195JR1
QFFENTFR TYPE.: AL T-STRALEHT SENTFHNLCE
TNSTITUTION ,.: CROAD RIVER CORR. TNST. OORM. . v oo 01303
SECHRITY/CHST . 3 7 MIMNIMUM IN :
7 TNCARC SENT....: 20 YRS O MNZ 0 NYS ©ope0.) MAXOLY DATE: 12/02,/0204%
CENTRAL MOMTTCRING.: YES PROI PARDLE DATE: 00./00/0000
MED ©LASS: 1 ND MED PROB/ZND UWORK RESTRICT CUe JHYR, .2 UARTIKEEPER ASSTSTANT
MENTAL CILLAGSS: MMH (ND MENTAL HEALTH TRE FOAUC PRI, : NIY CUKR EDUC PROBRAM
CURRENT PRAGKAM. .: NO CURREXRT PROGRAM EUC | FUEL : 3rS FEC LEVEL :
AGE, ..y IR . ASSTGNMERT, . : UARTD HEILPER

PREVINUS MNUMDERS :

002520772

. SENTENCE SENTENCE
CURRENT OFFENSES YRS MOS DYS COUNTY START \U/NV CAT JTHDJCT
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