ORIGINAL

STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS
On Writ of Certiorari to Berkeley County p
Appeal from Berkeley County \ 'E C E
Honorable Larry B. Hyman, Jr., Circuit Court Judge
Appellate Case No. 2016-001666 Op > 5
O N
SV C(’/?« 20'{9
JUSTIN RYAN HILLERBY, 22
A ?1 /,
Petitioner,
vs.
THE STATE,
Respondent.
BRIEF OF RESPONDENT
ALAN WILSON

Attorney General

MARK R. FARTHING
Senior Assistant Attorney General

Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT




STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

’

S
On Writ of Certiorari to Berkeley County

Appeal from Berkeley County
Honorable Larry B. Hyman, Jr., Circuit Court Judge \
Appellate Case No. 2016-001666
JUSTIN RYAN HILLERBY,
Petitioner,
Vs.

THE STATE,

Respondent.
BRIEF OF RESPONDENT

ALAN WILSON -
Attorney General

- MARK R. FARTHING
‘Senior Assistant Attorney General

Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT



TABLE OF CONTENTS

TABLE OF AUTHORITIES ....otiiioteieieeertcte ettt sttt st ii
STATEMENT OF ISSUE ON APPEAL ......oovveeeoveoeeeeeeesesesesseseseessssesesesssessssseseesssessessesese e 1
COUNTER-STATEMENT OF ISSUE ON APPEAL .....ccoccoociiiiiiiiiiiinnre e 1
STATEMENT.OF THE CASE....ooieiiriiimminiciinnnnneecsnessin. e OO 2
STATEMENT OF FACTS .ottt s bbb RN 4
Summary of Petitioner’s Crime and the Events Following It. .............................. . 4
-Relevant Details from Petitioner’s Trial. ....... N TP 9
Summary of the Post-Conviction Relief Proceedings. .........cooeiiininninnn ( ............. 15
STANDARD OF REVIEW ...ccoccoiiiiiiiininiiiiiiiii e ettt 21
ARGUMENT .........ccooiin, ............. A, ....... 22

The post-conviction relief judge correctly determined Petitioner failed to establish
his ineffective assistance of trial counsel claim because: (1) trial counsel was

" neither deficient nor objectively unreasonable for choosing to investigate and

~ defend Petitioner’s case in a manner other than by consulting with and presenting
the testimony of a forensic pathologist on behalf of the defense; and (2) no
prejudice resulted from trial counsel’s actions since there was not a reasonable -
probability the result of Petitioner’s trial would have been different had trial
counsel presented the testimony of an additional forensic pathologist in light of
the substantial.evidence of Petitioner’s guilt presented during trial, which
included numerous confessions by Petitioner to having repeatedly struck his
twenty-two-month-old victim shortly-before the baby’s body was found, coupled
with the fact even Petitioner’s expert witness, who conducted only a limited
review of the record, confirmed the victim’s fatal blunt force trauma injuries
absolutely could have been inflicted by an adult such as Petitioner. .......cccccoooeeieninn. 22

CONCLUSION ...ttt e bbb 37



TABLE OF AUTHORITIES -

South Carolina Cases:

Buckson v. State, 423 S.C. 313, 815 S.E.2d 436 (2018). e ST 21

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). .ovvvvivsens e 25

. Cherry v State, 300 S.C. 115, 386 S.E.2d 624 (1989). ...... .................................... 26
Dempsey v. State, 363 S.C. 365, 610 S.E.2d 812 (2005). .................. e S ...29
Franklin v, Catoe, 346 ’s.c'.‘ 563,552 SE.2d718 (2001): S K e 24
 Frasier v, State, 306 S.C. 1:"58, 410 S.E.2d 572 (1991). i ; e 29

Goins v. State, 397 S.C. 568, 756 S.E.2d 1 (2012). .............. ‘.21

| Hughes v.\State; 346 S.C. 554, 552 S.E.2d 315 (2001). eovvvversrree ...... ........................... 24

Jémison v. State, 410 sc 456; 765 S.E.2d 123 (2014). oo ...... e 21
} | Jéhnson v. State, 325 S.C. 182,‘48_().S.E‘.2d‘ 733(1997).'-.' ..... e ..................... 26
Lorenzen v. Staté,'37'6 SC 5'21,“65_7‘ SA.'E.2Vd 771 (2008). ...... ..... ....... 29
 Mangal v. state,v421~ S.C. 85, 805 S.E.2d 568 (2017). oovevescvvenssisiinnes ...... .............. 22

Rutland v. State, 415 S.C. 570, 785 S.E.2d 356 (2016). ........ — S )
‘Smallls v. State, 422 S.C, 174, 810 S.E.2d 836 (2018). ...oocccv.. ...... e 21,29
-~ Sellner v. State, 416 S.C. 606, 787 S.E.2d 525 (2016). ................. S 21,36
 State v. Bryant, 372 S.C. 305, 642 S.E.2d 582 (2007). cccovnvvvscvessinvssvsssirisnnreins 22
State v. Burgess, 391 S.C. >15, 705 S.E.2a 512 (Ct. App. 2010). ) ...... ...... A....33 '
State v. Cope, 405 S.C. 317,748 S.E.2d 194 (2013), ............................... ’.....).32

State v. Gregory, 198 S.C. 98, 16 S.E.2d 532 (1941). oo, - e .33

State v. Harris, 340 S.C. 59, 530 S.E.2d 626 (P11 R 23
State v. Huckabee, 419 S.C. 414, 798 S.E.2d 584 (Ct. App. 2017). oeovvervveirernrinieersneesenssnssnons 32

c

i



State v, McDowell, 266 sc 508, 224 S.E.2d 889 (1976). ...ccvveeenn. S 34
State v. McFarlane, 279 S.C. 327, 306 S.E2d 611 (1983). oooovvvvvvvrivvvvrne, e | .30
State v. Prather, 422 S.C. 96, 810 S.E.2d 419 (Ct. APp. 2017). wevovrmrcerrvreveersseresrenerenerecncenrinnn:3 1
State v. Stokes, 381 S.C. 390, 673 S.E.2d 434 (2009). ......... S i .34
State v. Subér, 82 sc 159, 63 S.E. 684 (1}9109).‘ ..... S e 31
State v. Woods, 345 S.C. 583, 550 S.E.2d 282 (2001). ..ocoevrsensvesmsoronn ............... 23
) Stone v. State, 419 S.C. 370,798 S.E.2d 561 (2017), .................. e 24
Stokes v. State, 3(’)'8~S.‘C.'546, 419 S.E.2d 778 (1992). e e I_..._ ....... 28
Tate v. State, 308 S.C. 163,.4l17 S.E.2d 553 (1992). ... ............ ............ .28
Williarr;s v. State, 363 S.C. 341, 611V/S.E.2d 232 (2005). e 24
United Sta'tesAS.upréxﬁezﬂ(Eour't ‘Case‘s: | | |
" Arizona v. Fulminante, 499 U.S. 279 (199i). .............. ........ A .35
Cullen v. Pinholstér, 563 U.S.:'l70~(201~1). ........ A e ..... 25,27
Harr'ingto-n v..‘R-i\chte.r, 562 US 86 (201«1). ...... ......... ’2"5, 26, 28, 29, 33, 34, 36_
© McMannv. Richardson, 397 U.S. 759 (1970), ......... s 24 |
- Strickland v. Washington, 466 ’U.‘S. 668 (1984). ......... 2425 26,27, 28, 36
' Yarborough v. Gentry, 540 U.S. 1 (2003). .ooooveerssiiessssscrecrinn ......... 2
Otﬁer State and Fedei‘al Casesé . |
Edmonds v. State, 955 So. 2d‘787 (Miss. 2007). ovvoeveriernireeieerens er i : ....... 32 B
Nesbit v. State, 452 S.W.3d 779 (Teﬁn; 2014). v ....................................................... 35
Pace v. Capobianco, 283 F3d 1275 (11th Cir. 2002). ......................................... e ————— 32
‘Pierce v. State, 686 S.E.éd 656 (Ga. 2009). [N Y PSP TSP 35
 State v. Woullard, 813 N.E.2d 964 (Ohio Ct APp. 2004). oo .26

J .



Tamraz v. Lincoln Elec. Co., 620 F.3d 665 (6th Cir. 2010). ..ccoovieviiieeeieivceseesereeveeereeaas 33
United States v. Balzano, 916 F.2d 1273 (7th Cir. 1990). ....cccccevvvvnneenn. et 25
United States v. Gabaldon, 389 F.3d 1090 (10th Cir. 2004). ..o 31
AN
K
(
iv

S



STATEMENT OF ISSUE ON APPEAL

Did the post-conviction relief judge err by concluding trial counsel was not ineffective
for failing to consult with and present the testimony of a forensic pathologist at trial inasmuch as
such testimony would have shown Petitioner did not kill the victim?

COUNTER-STATEMENT OF ISSUE ON APPEAL

Did the post-conviction relief judge err by determining Petitioner failed to establish his
ineffective assistance of trial counsel claim where: (1) trial counsel was neither deficient nor
objectively unreasonable for choosing to investigate and defend Petitioner’s case in a manner
other than by consulting with and presenting the testimony of a forensic pathologist on behalf of
the defense; and (2) no prejudice resulted from trial counsel’s actions since there wasnota '
reasonable probability the result of Petitioner’s trial would have been different had trial counsel
presented the testimony of an additional forensic pathologist in light of the substantial evidence
of Petitioner’s guilt presented during trial, which included numerous confessions by Petitioner to
having repeatedly struck his twenty-two-month-old victim shortly before the baby’s body was
found, coupled with the fact even Petitioner’s expert witness, who conducted only a limited
review of the record, confirmed the victim’s fatal blunt force trauma injuries absolutely could
have been inflicted by an adult such as Petitioner? :



STATEMENT OF THE CASE
In September of 2008, Petitioner Justin Ryan Hillerby was arrested following an

investigation into the violent death of his girlfriend’s twenty-two-month-old child. In December"
- 0f 2008, the Berkeley County Grand Jury indicted Petitioner for homicide by child abuse. On
February 22, 2010, a jury trial was commenced in the Berkeley County Court of General
. Sessions with the Honorable Kristi Lea Harrington, circuit court judge-, presiding. At the

conclusion of tﬁe four-déy trial, the jury convicted P_etitioncr as indicté:d. Following the verdict, |
_the trial judge sentenced Petitioner to life imprison’meﬁt without the possibility of parole.

Thereafter, Petitioner filed a motion seeking reconsideration of his sentence, and thel trial judge

denied that motion following a héaring on the matter. Petitioner then timely initiated an appeél.

On appeal, the Court of Appeals—after briefing and oral argument—issued an-

unpubhshed oplmon in which it unammously affirmed Petitioner’s conviction. State v. HlllCI’bY,

Op No. 2013- UP 300 (S.C. Ct App filed July 3, 2013) Followmg that dec131on Petitioner d1d
not file a petition for rehearlng, and a remittitur was 1ssued. : - |
Subsequent to the issuance. of the remittitur, Petitioner timely filed an application for
post-conviction relief (“PCR”), and, in respénse, the State filed a return requesting an evidentiary'
heéring. Petitioner then filed an amended PCR application. On‘ September 8, 2015, an |
evidentiary hearing was éonducted in thg Charleston Couhty Court of Common Ple;15"with the
Honorablé Larry B. Hyman, Jr., ciréuit court judge, pvresi’ding. At the conclusion of the hearing,
the‘PCvR judge requested the submission of proposed ofders by couﬁsel. Thereafter, the PCR
judge iséued an order denying\and dismissing the PCR application with prejudice. Following the
issuance of the Qrder Qf dismissal, Petitior;er filed a motion to alter or‘amend, and the PCR judge

~

conducted a hearing on the matter. At the conclusion of the héaring, the PCR judge denied



Petitioner’s motion, and that ruling was subsequently confirmed through the filing of a written
order. Petitioner then timely initiated an appeal of the PCR judge’s decision.

On appeal, Petitioner filed a petition for a writ of certiorari in the Supreme Court, and the
Supreme Court transferred the matter to the Court of Appeals. Following.the transfer of vthe case,

the Court of Appeals granted Petitioner’s petition in part on February 6, 2019.

e



STATEMENT OF FACTS

Summary of Petitioner’s Crime and the Events Following It

1
In September of 2008, a twenty-two-month-old child (“Victim”™) and his mother

(“Mother”) were living in a home located in Summerville, South Carolina, along with the child’s
eight-year-old sister, Serena; two unrélated roommates, Eric Riggins and Brandi Mihill; and
Petitioner, who haci been dating the children’s mother for approximately‘é year or so by that
time. (App’x pp. 253-254; p. 276; pp. 295-296; p. 316; p. 572). Around 6:15 a.m. on the *
morning of September 15, 2008, Mother got up, left Petitioner in bed, sent her daughter to
school, and then returned to bed and went back- to sleep. (App’x p. 303). Thereafter, Mother got
back out of bed at approximately 10:45 a.m. and went to check on Victim because she had not
ye}t heard him awaken for the day, and, as she did so, Petitioner got up and followed her to
Victim’s bedroom.! (App’x p. 224; p 3104; p. 325). When Mother opened Victim’s bedroom
door, Petitione% .stopped hef and suggested they let Viétim continl}e sleeping until Victim woke
up naturally. (App’x p. 304). In response, Mother started to close the door but‘noticed
something on Victim’s face. (App’x p. 304). ,Sh;: then walked éver to Victimfsvcrib to

~ investigate, discovered he was cold to the touch, rolled him over, and observed blood éoming

from his mouth and nose. (App’x pp. 304-305). )

1 By that point in time, Mother had not seen Victim since she left him in Petitioner’s exclusive
care at approximately 7:00 p.m. to 7:30 p.m. on the preceding evening when she went out with a
friend to socialize. (App’x pp. 290-291; p. 293; p. 301; p. 321; p. 327). After leaving Victim in
Petitioner’s care, Mother subsequently returned home between 1:00 a.m. and 1:30 a.m., and,
upon arriving home, she did not go into Victim’s room to check on him so as to-avoid disturbing
his sleep and, instead, checked on him by using a baby monitor she kept in her bedroom. (App’x
pp. 301-303; p. 321; p. 325). When she did so, Mother did not hear anything through the
monitor, which would have picked up any sounds Victim would have been making had he been
“stirring.” (App’x p. 325). At that point, Mother did not do anything further to check on Victim
because she had no reason to think anything was amiss. (App’x p. 325).
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Upon making that horrifying discovery, Mother became hysterical. (App’X p. 224; p.
306). Meanwhile, Petiti.oner respond.evd by/ calling 911 and reporting Victim was “fucking dead.”
(App’x p. 224; p. 263; p. 282; p. 707). At that point, firefighters and paramedics from the
Summerville Fire Départment rushed to the residence along.with law enforcement officers.
(App’x pp. 395-396; pp. 399-400). O/nce there, the medical personnel attcrr‘lpted to treat Vfctim,
bu£ they were unable to do anything to help him as he was already deceased by that time. (App’x |
pp. 396-397,; pﬁ. 399-402). Meanwhile, the officers who respohded to the scene secured the
residence while Petitioner, Mother, Mother’s parents, Mihill, and Riggins all waited outside.?
(App’x p. 213; pp. 339-340; p. 342; pp. 345-346). During t.hat time period, Petitioner did ;iot
appea% to be upset or exhibit any outward signs of an emotional response, repeatedly told Mother
he was sorry, and oddly inquired of one of the ﬁreﬁghtérs as to when they would know what had
happened. (App’x p. 213; pp. 341‘-342; p. 347; p. 397; pp. 402-403; p. 407).

Based on Victim’s death, an investigation was commenced, and Mdther, Petitioner,
Mihill, and Riggins were all taken to the police departrnenf and separately ihterviewéd. (App’x
pp. 282-283; p. 308). During his interview, Petition,evr——‘after being advised of and waiving hfs
) rights——spoke with Detective Shannon Sharp and another ofﬁcef frém the Summerville Police
bDepartment about the events leading up-to Victim’s death. (App’x pp. 10-11; p. 25; pp. 28-30; p.
459-467). During the course of the interview, Petitioner provided the following statement:

[W]lent to pick up Rory. Stopped by Melissa’s first to see my son.
Me and her argued a little bit. Went to Rory’s. [Plicked him up.

2 Before the law enforcement officers and medical personnel had arrived at the scene, Mother
called her parents in a panic, and her father (“Grandfather”), who was Victim’s grandfather,
quickly headed to Mother’s nearby residence to find out what was happening. (App’x pp. 205-
206; pp. 211-212; p. 247; p. 306). Upon arriving, Grandfather ran into the house, went to check
on Victim, and discovered he was not breathing. (App’x p. 212; p. 306). Grandfather then
picked up Victim to try and resuscitate him but immediately realized his grandson was no longer
alive as Victim was stiff and cold by that point. (App’x pp. 212-213).
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Came home. First grabbed [Victim] to go to the pool. Idrove,
[Mother] walked. Stayed at the pool all day. About 2:00 or 3:00.
Noticed a bruise on his face. Figured he hit his head on the pool
somehow. Came home. [ started to feed the kids. Fed [Victim]
first, then Serena. I told Serena to go to bed. I let [Victim] stay up
with me. He spilt my drink on the table. I grabbed him and
pointed to the corner for -- pointed to the corner for ten minutes. I
let him out. He played for a while still. I didn’t have any milk, so
[ gave him some corn-dog bites. He started to bob his head. I tried
to get him to stand up but he wouldn’t, so I put him to bed. He
was fine then. We woke up this morning to check on him and it
looked like he was sleeping. [Mother] tried to shake him but he
didn’t move. She rolled him over and he was already gone. I
called 911, and tried to keep her away.> ‘

“(App’x p. 468; pb. 471-472). ‘After that, Petitioner reported he felt dizzy and was having chest
pains, and he terminated the interview. (App’Xx pp. 29-31; p. 42; pp. 472-473). Petitioner then

, left the police department on his own volition after being briefly examined by paramedics.*
(App’x p. 29; p. 473).

On theb following day, Dr. Nicholas Batalis, a forensic pathologist and an expert in
forensic pathology, performed an autopsy on Victim. (App’x p. 518; pp. 521-522). As a result
of the autopsy and the numerous injuries he found during it, Dr. Batalis determined Victim’s |
death:was a non-accidental hémicide resulting from blunt force trauma to the head fhat caused

fatal hemorrhaging in Victim’s brai.n.g, (App’x pp. 523-525; p. 533; pp. 538-539).
Thereafter, the next morning, Petitionier, Mother, Mihill, and Riggins drove themselves to

the Dorchester County Sheriff’s Office in order to take polygraph examinations in regard to

*In the actual written statement itself, Petitioner did not use capitalization or proper punctuation.
(App’x pp. 39-40).

4 After leaving the police department, Petitioner eventually returned home and, once there,
behaved in a nervous manner, appeared to be angry instead of upset, and researched secondary
drowning with Mother as a possible non-violent explanation for Victim’s death. (App’x p. 218;
pp. 249-250; p. 264; p. 283; p. 308). Furthermore, Petitioner informed his roommates he was
waiting to be arrested in connection to Victim’s death because he believed boyfriends were
always blamed in such situations. (App’x p. 264; p. 283).
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1

Victim’s death. (App’x pp. 32-34; p. 45; p. 473; pp. 724-725). After they arrived, Sergeant

| Raymond Dixson, a polygraph examiner with the Dorchester Couﬁty Sheriff’s Office, met_with
Petitioner, advised him of his rights, explained the ‘polygraph examination process, and |

» attempted to begin the examination. (App’x p. 84; pp. 87-93; pp. 725-726). However, when
asked if he inflicted any injury to Victim Fhat would have caused his death, éetitioner declined to

}

-proceed.any further with the examination end indicated he only wished to speak with the officer.’
(App’x p. 34; pp. 89-96; pp. 726-730; pp.-735-736; p: 739). The fWo then sirﬁply spoke with one
another, and, durihg their conversation, Petitiener informed Sergeant Dixson he unintentionelly
- hit Victim with his knee and may have grabbed and shaken Victim a little bit. (App';x p- 94; p.
99; pp. 739-740). |
Follovﬁrig those adm.is.sion's,b Petitioner asked to'speak with Detective Sharp again, and

the Aeteétive met with him for-another interview. .(App’x pp. 34-35; p.'_460‘;. pp. 474-475). Dufing
the course of that inte;view, Pe_tition‘er—after/ again being iﬁfoftned of and wéiving‘ his righ‘es—, :
: . provide‘d a new account of Whét happernled'to' Vietim that differea frern his earlier one. (App’x P

35;p.59; pp. 474~ 477) Spe01ﬁcally, in hlS latest statement, Petitioner recounted:

I ran out of my room and he was runnmg towards me. I caught his
head with my knee. He was a little groggy, and I was getting tired.
[ tried to feed him but he kept nodding off: I may have clipped his -
. head on the way to his crib and maybe again on his crib. I believe
he hit his head at the pool early that day, and probably the corner
where I caught him all the[s]e together I believe is what caused it.
I was in'my bedroom. I grabbed the doorjamb to swing out into
the hallway quicker, and he was running into the hallway. I caught
the top of his head hard enough to throw his head down and his
feet up. He moved slowly, so I helped him up and went back into
the room. When I came out, he was on the futon, so I tried to feed
him. But he got more tired on the way to the bedroom. I believe I
_clipped his head in the hallway and maybe the crib, too. I was '

s Unlike Petitioner, Mother and her roommates freely submitted to polygraph examinations.
(App’x p. 33; p. 46). '



intoxicated and t[ri]ed, t[ri]ed to [remember] everything that
happened when I put him to sleep and the last time I saw him alive.

(App’x pf). 478-479). After that, Detective Sharp asked Petitioner se\;eral follow-up questions,
and, during that questioning, Petitioner repeated his comments aboﬁt striking Victim with his
| knee,- which he stated ca‘use(‘i Victim to begin behaving “like a zombie,” and further admitted he
grabbed Victim’s shoulder and neck after Victim spilled a drink. 7 (App’x pp. 479-482). At
that point, Petitioner was swiftly arrested for homicide by child abuse and incarcerated. (App’x’
D 53; p. 483).

| On the following day, Petitioner was transportéd for a bond hearing and was denied bond.
(App’x pp. 483-484; p. 501). After the bond hearing, Ofﬁcér Richard Darling of the Dorghester
County Sheriff’ s Office returned Pefitioner back‘to the detention center. (App’X pp. 62-63).
Howe{/er, dﬁring therd‘rive, Petition‘er initiated a conversétion with the officer, began discussing
his case, cléﬁned Victim ran into his knee, indicat¢d hé believed he should have been charged.
. with a less seriotis offense, and requestéd to again speak With the detectives‘investigatinvg the
matter. (App’x pp 63-64; pp. 66—67; p. 72; pp. 76-79). Based on that request, Officer Dérling
: tranépo"rted Petitioner b_ackté the police. départ’ment one more time. (App’X p. 63.; pp. 65-67; I;p.
78-'7.9; p. 484; pp. '5(_)'2-50_3). )

Once there, Petitioner yet again met with Detective Sharp and—after again being advised

- of and waiving his rights—indicated he wished to tell the truth due to the fact he believed he was -

s While Victim was in the zombie-like state following the blow to his head, Petitioner candidly
admitted he smoked a cigarette and watched the Comedy Central channel on television for a little
bit. (App’x p. 480).

7 Regafding Victim’s sister, Petitioner stated she was already asleep in her bedroom by the time
the events he described were transpiring. (App’x p. 482). A
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being portrayed unfairly by the media. (App’x pp. 484-488). At that point, Petitioner provided -
the following account of the events leading to Victim’s death:

[H]e spilled my drink. I called him in the kitchén. I knelt down

and said, what is wrong with you. I smacked him openhanded a

couple of times. The last time, his head hit the floor. I went and

cleaned up the mess. When I came back, he was still laying there

with his eyes open. I put him on the futon and made another glass

of tea. When I looked at him, he looked like he was falling asleep.
(App’x p. 489). Detective Sharp.then again asked Petitioner a series of follow-up questions, and,
during that questioning, Petitioner acknowledged he hit Victim all over the heéd and struck him
“so hard” it knocked him to the floor. (App’x pp. 490-492). Moreover, Petitioner confirmed his
previous statements were untruthful and apologized for waiting so long to reveal the truth.
(App’x p. 488; pp. 491-492).

Following that incriminating confession, Petitioner was subsequently indicted for

homicide by child abuse. (App’X pp. 955-959). He then elected to proceed forward to trial.
(App’x pp. 129-130).

Relevant Details from Petitioner’s Trial

Towards the outset, of trial, the parties presented their opening statements to the jury and
set out their respective theories of the case. (App’x pp. 196-204). Through his opening
stafement, P‘etitioner’s trial counsel explained to the jury the State was required to prove beyond
a reasonable doubt who inflicted Victim’s’inju_ries and noted Petitioner was not required to pfove
anything.® (App’x p. 202). Furthermore, trigl counsel asserted there would be no physical

evidence presented to link Petitioner to the crime, such as DNA evidence or evidence of injuries

¢ Prior to that point, trial counsel raiéed several in limine motions in an attempt to prevent the
admission of Petitioner’s incriminating statements along with other damaging evidence regarding
Petitioner’s treatment of Victim prior to his death, but those efforts ultimately were unsuccessful.
(App’x p. 6; p. 10; pp. 107-111; p. 113; pp. 115-118; pp. 120-121; pp. 123-124).
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to Petitioner’s hands, and argued to the jury Petitioner’s statements resulted from continuous law
enforcement interroAgations that did‘ not yield anything excel'a.t “bits and pieces of things” that
were purportedly being faken out of context. (App’x pp. 202-203).

) Thereafter, the trial proceeded into the evidentiary phase, and evidence and tegtimony
was presented establisﬁing Victim was tragically found cold and lifeless in his crib by émerglency
responders following Petitioner’s 911 call reporting_—-in a callous manner—the baby’s death.
(App’x pp. 212-213; pp. 223-227; pp. 357-358; p. 362; pp. 401-402). Additionally, testimony
was presented es_tablishirig Petitioner beh_av;:d in an unusual and uﬁemotional manner at tﬁe
scene following Yictim’s death. (App’x p.213; p. 219; p. 397; pp. 402-403; p. 407). Moreover,
testimony was presented establishir\yg Petitioner acted cruelly towards Victim during a trip to the.
pool thét occurred earlier on the day before Victim’s body was found.’ (App’x pp. 229-242; p.
296). Furthermore, testimony and'evidénce was presented establishing various items were
collected from the scene of Victim’s death, including a p’ain‘t roller-handle that was secured from
" the floor near Victim’s crib, and subsequent testing merely revealed Victim’s blood was fc')l_md
solely on his mattress and pajamas.'® (App’x pp. 361-377; pp. 411-414; pp. 42‘7‘-453).

Likewise, the roommates living in Mother;s hqme at t};e time of Victim’s death r?counted
the évents that occurred around the time of ‘the— iﬁcident.j (App’x pp. 253-286). During their
testimony, both Riggi.ns and Mihill denied inflicting any injuries to Victim, whom they said

looked like he had been crying when they last saw him alive around 7:00 p.m. or 8:00 p.m. on

s Specifically, several witnesses recounted Petitioner yelled at Victim during the pool trip,
yanked him by the arm, called him a “pussy,” told him he was unwanted, and directed other
troubling remarks at him. (App’x pp. 229-242; p. 296). '

10 Notably, regarding the paint roller handle, testimony was presented during trial establishing no
blood was observed or found during a forensic examination and analysis of that object. (App’x
p. 409; pp. 411-414). . '
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the night before his body was found. (App’x pp.256-260; p 262, pp. 277-280; p. 284).
Furthermore, Riggips stated Petitioner’s approach to Victim was “tough love without the love,”
apd Mihiil characterized Petitioner as the disciplinarian of Mother’s children. (App’x p. 277).
Beyond that, both individuals recounted how Petitioner seemed nervous and paranoid after
Victim’s death was uncovered. (App’x p. 264; p. 283).

Similarly, Mother denied personally inflicting Victim’s fatal injuries, recounted the
events leading up to Victim’s death, confirmed she left Victim in Petitioner’s care on the evening
before the death was discovered, and explained she did not see Victim again until she fopnd him
deceased in his crib the following morning after Petitioner suggpsted she not disturb the baby’s
slumber. (Avpp’x pp. 295-306; p. 325; p. 328). Additionally, she teétiﬁed Petitioner admitted to
her he hit Victim while sim’ply claiming he did not believe it was what killed him. (App’x p.
308; p. 313). Furthermore, she ipdicated Petitioner called her several times from jail after he was
arrested in conne;:tion tp Victim’s death, and a repording of a highly-incriminating call Petitioner -
plgced to her on September 26, 2008, was admitted into evidence and played for the jury. \
(App’x pp. 308-313; pp. 1132-1146). In that recording, Petitioner—in response to a
straightfprward question as to “what happened”——candidly i\nformed Mother:

Baby, I smacked him, I didn’t smack him that hard, but when he
hit the floor is when, I guess, it started. And, I didn’t notice it
because I was drunk, I guess. And, I put him on‘the futon. I gave
a true statement on Thursday, the day I got fucking jumped, and I

guess they put it on the news that night, and when everyone saw it,
that was it.!! 12

11 Significantly, the day of Petitioner’s trip to the pool with Victim was Sunday, September 14,
2008, while Petitioner gave his final written statement to law enforcement four days later on
Thursday, September 18, 2008. (App X p. 298; pp. 794-796).

2 Regarding his claim about being “jumped,” Petitioner reported he was assaulted by a number
of other prisoners at the jail after news of his terrible crime spread. (App’x p. 1 136; p. 1138).

11



(App’x p. 313; pp. 1135-1136). Moreover, Petitioner professed to Mother he was sorry it
happened and promised to spend fhe rest of his life making it up to her.!> (App’x p. 1144).

In addition to that testimony and evidence, Detéctive Sharp testified about his.
investigation into Victim’s death and about the various incriminating statements Petitioner made
to him about what had occurred, and Petitioner’s written statements were admitted into evidence
and published to the jury. (App’x pp. 459-515). Through those statements, the jury learned
Petitioner initially claimed to have had no idea how Victim’s injuries were sustained, later

pivotedsto a version of events in which he may have merely uninte’nﬁonally hit Victim, and

‘ﬁnally confessed to repeatedly and intentionally striking Victim in the head while admitting his

earlier accounts were false. (App’x pp. 468-472; pp. 478-482; pp. 487-492). Furthermore,
Sergeant Dixon also testified about his interview of Petitioner that occurred after Petitioner came

in for a polygraph examination that he ultimately declined to take, and the sergeant affirmed’

~ Petitioner admitted during their conversation to grabbing and shaking Victim after initially

- claiming he only unintentionally hit Victim with his knee.'* (App’x pp. 724-740).

Beyond that testimony and evidence, Dr. Batalis offered expert testimony about the
ﬁndings. he made as aAresult of his autopsy of Victim. (App’x pp. 518-565). Specifically, the
forensic pathologist recounted he discovered Victim had suffered fourteen facial injuries,
including numerous fresh bruises, along with nine skull injuries. (App’x p. 524; p. 528; p. 548).

\ .
1

Additionally, he stated he located subdural hemorrhages and subarachnoid hemorrhages in

13 During the call, Petitioner also suggested to Mother he might be able to avoid a life sentence
by engaging in plea bargaining. (App’x p. 1141). '

\
1 Significantly, Sergeant Dixon’s testimony was only presented in response to Petitioner’s
suggestion he tried to participate in a polygraph examination but was never actually hooked up to
the testing equipment. (App’x pp. 657-658).
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* Victim’s brain; a bruise inside Victim’s ear cavity, and retinal hemorrhages in Victim’s eyes.!* A
(App’x p. 533; pp. 538-539). Due to the severity and number of the 'injufies, Dr. Batalis opined
Victim’s wounds were caused By a significant amount of force and weré ﬁot consistent with an
' a‘cc\identl. (App’x p. 524; pp. 526-527; p. 530; p. 533). Based on his findings, he indicated he
concluded Victim would have displayed immediate symptoms after sustaining the injuries,
would likely have appeared unsteady or groggy, and died at some point between 9:00 p.m. on
September 14, 2008, and 9:00 .a_..m. on Septerﬁber 15,2008:'¢ 17 (Apf;’x p. 524; pp. 542-543; pp.
: 564-565). Ultimately, Dr. Batalis reported his conclusion was Victim’s death was a nor'1-‘:
acciden;tal homicide resulting from blgnt forrce»trauma, which he explained could have been
inﬂicted by Victim beir‘lghit with a fist or hard object or Victim’s head cblliding with something
like a ﬂooror ciloorway.ll8 (App’x pp. 523-525; p. 530; pp. 549-550; p. 558). Howe\}er", in
4respo.nse‘, to trial éounsel;s .thorough questioning, Dr. Bafalis acknowledged tﬁe fatal injhriés-
, Victi:r,n. sﬁffered. could not have been caused by,alstrike'to the top of h{s head with an open hand,
Which would have resulted in ‘dispersal .of the fofée being apbli’ed, due to the bruising prééeﬁt

inside Victim’s scalp. (App’x p. 549). Furthermore, when answering another of trial-counselv;s

51n résponse to questioning from trial counsel, Dr. Batalis further indicated he located marks on
~ Victim’s body in addition to the injuries to Victim’s face and skull. (App’x p. 543; pp. 552-554).
However, he stated he concluded those marks were not bruises after cutting into a
“representative sample” of them during the course of the autopsy. (App’x pp. 552-5 54).

16 At other poirits in his testimony, Dr. Batalis offered his opinion as to Victim’s time of death by
explaining it occurred somewhere between two or three hours before his body was found up to -
ten or twelve hours before that point in time. (App’x p. 523; pp. 564-565).

17 Consistent with Dr. Batalis’s findings, Dr. Michelle Amaya, an expert in forensic pediatrics,
-~ testified during trial Victim’s brain injuries would have prevented him from speaking, yelling,
walking, or holding his head up, and she opined he would not have been able to function
normally after the brain injuries were inflicted. (App’x pp. 566-567; p. 571; pp. 581-583).

18 In response to a question from trial counsel, Dr. Batalis went so far as to admit the hypothetical
possibilities of how Victim’s injuries could have been inflicted were “endless.” (App’x p. 558).
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questions, Dr. Batalis admitted it was possible Victim’s assailant could have sustained hand
injuries if a hand had been used to inflict Victim’s injuries.'” (App’x pp. 551-552).

Finally, following the State’s presentation of its substantial evidence against him,
Petitioner testified in his own defense. (App’x p. 624). Through his testimony, Petitioner
offered yet another version of the events leading up to Victim’s death in which he accidently hit
Victim just a single time with his knee, claimed Victim “giggled a 1i{ttle” after the knee strike,
denied hurting Victim, a.nd insisted his .incriminating statements to the corﬁrary during the
various l_aw enforcement interviews he participated in resulted from improper actions on the part
of the interviewing officers. (App’x pp. 631-672). Additionally, when confronted about the
incriminating statements he made during his jailhouse call to Mother, Petitioner insisted those
statements were not actually true and were simply designed to “make sure [his] story matched.”
(App’x pp. 680-68 1) Furthermore, Petitioner acknowledged he wrote numerous letters to
- Mother while inbarcerated, including letters in which he indicated he “popped” Victim and in
which he stated fle was going to “beat” his charge. (App’x p. 682; pp. 685-688; p. 708).

At the conclusion of the evidentiary phase of the trial, the parties presented theif closing
arguments to the jury. (App’x pp. 753-811). Through his lengthy closing argument, trial
counsel called‘ the jury’s attention to the fact Dr. Batalis did not specifically know where
Victim’s bruises came from or what caused them. (App’x pp. 759-760). Additionally, he
suggested Petitioner woulci have had no reason to kill Victim while also contending it ciid not
make sense for Petitioner not to have fled if he had actually inflicted Victim’s injuries. (App’x

p. 759; pp. 764-765). He further expressed concern about the manner in which Petitioner was

1 Earlier during trial, trial counsel had elicited testimony establishing neither Petitioner’s hands
nor the hands of any of the other people in the residence at the time Victim’s death was
discovered were photographed to document any injuries that may have been present at that time.
(App’x pp. 375-376).
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interviewed, insisted Petitioner’s confessions were false, and even affirmed he personally
believed Petitioner was telling the truth when he testified. (App’x pp. 756-759; pp..783-784).
Finally, trial counsel challenged the sufficiency of the State’s investigation, pbinted out some |
perceived flaws with the manner in which the investigation was conducted, and insisted the
State’s case was an “illusion” based solely on Petitioner’s confessions coupled with the fact there
. was a deceased child with injuries. (App’x pp. 756-759; p. 773; p. 789).

r Subsequently, the case was submittéd to the jury, and the jury ultimately convicted
 Petitioner as indicted afte’r just over an hour of deliberations. (App’x p. 824; pp. 831-832). The
trial judge then sentenced Petitioner to life without the possibility of parole for his heinous crime.

(App’x p. 841; p. 957).

Sunimarv of the Post-Conviction Relief Proceedings

‘ Following his trial and a subséquent unsuccessful appeal, Petitioner—through counsel—
filed a PCR application seeking a new trial based in part on claims of inéfféctiVe assi'stance of
trial counsel. (App’x pp. 935-948). In response to the application, an evi(ientiary hearing on the
matter was scheduled, and, short/ly before the heafing took place, Petitioner—again-through
counsel—submitted an amended PCR application raising several new and more s.pe‘ciﬁc claims.
(App’x pp. 962-965; p. .970). Amongs.t the new claims raised, Petitioner asserted triai counsel
* was ineffective for failing to consult with and present the testimony of a forensic pathologist
during trial. (App’x p. 962; p. 971). \

During the ensuing evidentiarsl hearing, Petitioner attempted to support his claim related

to trial counsel’s failure to retain a forensic pathologist by offering the expert testimony of Dr.

Michael Baden, who was an experienced physician, medical examiner, and forensic pathologist

that was currently running a private forensic pathology practice. (App’x pp. 972-975; pp. 1078-
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1101). Durihg his testimony, Dr. Baden indicated he generated a report for Petitioner’s case
after‘being retained by Petitioner and reviewing the report from Victim’s autopsy, photographs
from the ziutopsy and crime scene,;x-r‘ays, and the tri’al testimoﬁy of Dr. Betalis. (App’x pp. 975-
976; pp. 980-981; p. 1064). Based.on hie limited review, Dr. Baden indicated his opinion was
Victim died as the result of numerous hlunt ferce impact injdri‘es’ causing fatal hemorrhaging in »
Vlctlm S. braln whlch was consistent with Dr. Batahs S 0p1n10n as to the cause of Vlctlm S |
death.2° 2! (App’x pp. 523-525; pp. 976- 977 p. 983 pp. 1008- 1009) He further opmed
V1ct1m s fatal injuries were inflicted at _least eight to twelve hours before his body was found.?
(App’x pp. 99.2-9.93; p. 1-010)'.' Beyond that, Dr. Baden conceded blunt force trauma could be
'inﬂicted by e‘ontact with a ﬂoc_)r,. a wal_l, or an adult A’s.‘hand: (App’x pp.‘ _1002-1003). However,
in light of hih ekperienee from other unrelated eases, Dr. Baden exglained he believed the
ccpatterh” of injuries he saw in Victimf{&as atypical ef aduhs, whom ‘he ciaimed hsqally used

- hands or fists to hurt children, and, instead, was consistent with the “pattern” of injuries he had

~

2 [nterestingly, Dr. Baden did not even review Petitioner’s trial testimony about the events that
purportedly.preceded Victim’s death. (App’X pp. 1000-1'001)\. ‘ o '
T .

' Although Dr. Baden agreed with Dr. Batalis’s opinion regarding the actual cause of Victim’ s
~ death, he indicated he disagreed with Dr. Batalis’s determination some of the marks found on -
Victim’s body were not bruises. (App’x pp. 987-989). He opined the marks, which he
~ acknowledged did not lead.to Victim’s death, were actually bruises, which he said could have
been determined through microscopic analysis of the tissue. (App’x pp. 987-991; pp. 1008-
1009). -Obviously though, Dr. Baden did not conduct the analysis necessary to determine
whether the marks were truly bruises since he did not conduct Victim’s autopsy, and he readily
acknowledged such an analysis was not done. (App’x p. 989; p. 1001).

2 Oddly, based on the information contained in Dr. Baden’s written report, the apparent reason
Dr. Baden believed the time of Victim’s death was important to his conclusions in Petitioner’s
case appeared to be based on his belief Mother stated Victim was fine when she saw him at
approximately 9:30 a.m. on the date his death was discovered. (App’x pp. 1102-1104).
However, no evidence was ever presented to suggest Mother made such a claim, and Dr. Baden’s
' belief regarding when Mother last saw Victim alive was totally inconsistent with Mother’s trial
testlmony, which the doctor—by his own admission—never reviewed before rendering his
expert opinion. (App’x pp. 301-303; p. 321; p 325; p. 976). L
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seen inflicted by children, such as in “sibling rivalry-type deaths.” ** (App’x pp. 977-978; pp.
986—987; pp. 998-1000). As a result, Dr. Baden asserted he believed Victim was killed by
another child and opinéd the injuries were caused by repeated ;J9kes with an object like the paint
roller handle found near Victim’s criE, which he claimed appeared to be “bloodied.”és (App’x
pp. 996-997; p. 1004). He further opined “on the scientific basis of forensic pathology”
Petitioner could not have produced Victim’s injuries. (App’x p. 1004). Critically though, Dr.
Baden—in response to a pointed follow-up question from the PCR judge—candidly conceded an
adult, in fact, actually cou}d have inflicted _Victim’s fatal injuries, which was totally inconsistent
with the claim he had just made; ana indicated he. must have “misspoke” if his testimony had

~ suggested an adult was not capable of inflicting Victim’s injuries.?® 2’ (App’x p. 1008).

2 [nterestingly, in his written report, Dr. Baden went even further regarding the age of Victim’s
possible assailant and stated it was his opinion “to a reasonable degree of medical certainty”
Victim’s injuries were consistent with injuries having been inflicted by an eight-year-old—as
opposed to, for example, a seven-year-old or nine-year-old—child. (App’x p. 1104).
Meanwhile, Victim’s sister was exactly eight years old at the time of Victim’s death, which is a
circumstance that is certainly too improbable for Dr. Baden’s exceedingly-precise theory
regarding the true perpetrator’s age to have merely been coincidental. (App’x p. 197; p. 295).

 Specifically, in an effort to explain his testimony, Dr. Baden stated: “[I[t is not likely that any
adult caused the death of the child and, in my opinion, and my experience, it is typical for a
sibling or for another child to injure a child in this fashion and it is not at all the pattern of
injuries that I have seen in 50 years caused by an adult.” (App’x p. 999).

25 In his written report, Dr. Baden characterized the paint roller handle found near Victim’s crib
as “blood smeared” when offering his expert opinion. (App’x p. 1103). Having not reviewed
any testimony from the trial other than Dr. Batalis’s, Dr. Baden might not have been aware the
paint roller handle had been collected from the scene, thoroughly analyzed, and found to be
completely free of any blood from any source. (App’x pp. 409-414; p. 976; p. 1102).

2 Specifically, when the PCR judge asked him whether he was suggesting “an adult could not.
physically do” the type of injuries Victim suffered, Dr. Baden responded: “No, I'm sorry, then |
misspoke. It could be done by an adult. Ijust said I’ve never seen it.” (App’x p. 1008).

27 Significantly, Dr. Baden also conceded an adult would have been just as capable as a child of
using an object to inflict Victim’s injuries. (App’x p. 1002). Specifically, he stated: “An adult
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Following that testimony, the State presented the testimony of J. Michael Bosnak,

" Esquire, who represented Petitioner during trial, to rebut the claims of ineffective assistance of
trial counsel. (App;x pp. 1048-1049). During his testimony, Bosnak explained he met with

. Petitioner “numerous, numerous” times when preparing the case for trial, filed several motions
on Petitioner’s behalf, and consulted with multiple experts to aid in the preparation of the
defense.® (App’x pp. 1049-1052). Specifically, he indicated he retained one expert to reanalyze
the physical evidence collected and analyzed by the State, and he confirmed his expert’s analysis
yielgled identical conclusions to those reached by the State’s experts. (App’\‘x pp- 1052-1053; p.
1058). Likewise, he indicated he consulted Dr. Betsy Gibbs, who was a pediatrician and leading
expert in the area of child abuse, to obtain an expert review of the medical evidence related to

* Victim’s auto“psy. (App’x pp. 1054-1055; p. 1067). Through that consultation, Bosnak stated He ._ '
was able to have the doctor explain the medical evidence to him. (App’x p. 1055). He further
indicated he considered presentiné her as a witness due to the faét she disagreed with Dr.
Batalis’s conclusion some-of the marks on Victim’s body were not bruises. (App’x pp. 1055-
1056). Ultimately though, he stated he elected not to use Dr. Gibbs as a witness becaﬁée her

| review led her to conclude Petitioner was guilty as charged.?® (App’x pp. 1055-1056). Beyond

that, Bosnak conceded he did not consult with a forensic pathologist in preparing Petitioner’s

can use an object the same as a child, but I have never seen that happen in my 50 years.” (App’x
p. 1002)..

1 .
28 Earlier during the evidentiary hearing, Petitioner, who—by his own admission—was a liar,
claimed Bosnak only met with him roughly four times while preparing the case for trial. (App’x
p. 1028; p. 1033; p. 1037). Incredibly, Petitioner also offered yet another account of the events
leading up to Victim’s death and now claimed he did not even unintentionally hit Victim in any
manner on the night before Victim’s body was found. (App’x p. 1033; p. 1038). Ultimately
though, the PCR judge rejected Petitioner’s testimony as lacking in credibility. (App’x p. 1157).

2 Consistent with Bosnak’s testimony, Petitioner himself affirmed during the hearing Bosnak
reported he did not like what he heard after consulting with a medical expert. (App’x p. 1032).
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defense, but he explained he did not do so because he did not believe further information would

| have helped with Petitioner’s defense in light of the fact Victim’s death was indiéputably caused
by blunt force trauma. (App’x p. 1067; p. 1075). Moreover, Bosnak explained he focused on
using the lack of DNA evidence linking Petitioner to the crime in his defense, and he further.
asserted he believed Petitioner’s case became unwinnable once Petitioner’s recorded confession
to Mother surfaced. (App’x pp. 1057-1058; p. 1063). Regarding that confession, Bosnak noted
it was damning for Petitioner’s case and appegred clear as to what it conveyed.** (App’\x p.
1063). Furthermore, h¢ indicated he first heard of any attempt to suggest Victir_ﬁ’s eight-year-old
sister was the real killer during thét very hearing. (App’x p. 1062).

At the conclusion of the evidentiary hearing, neither of the parties presented any
a;guménts to the PCR judge, and the PCR judgé requested the subrﬁissibn of proposed orders.
‘(App”x pp. 1075-1076). Thereafter, upon considering the mat;cer, the PCR judge issued an order
denyirig Petitioﬁer’s PCR épplication and dismissing it with prejudice. (Abp’x pp. 1155-1170).

" Through that order of dismissal, the PCR judge specifically rejected Petitioner’s claim trial
counsel was ineffective for failing to consult with or present the testimony of a forensic
pathologist. (App’x p. 1156; pp. 1165-1169). In doing so, the PCRjudgé found Dr. Baden’s
testimony not to be credible or compelling in light of the'evidence of Petitioner’é guilt that was
presented during trial while noting Dr. Baden expressly conceded Victim’s injuries could, in fact,
have been inflicted by an adult despite the faét he opined Victim’s injuries were likely inflicted
by a child based on what he had seen in other unrelated cases. (App’x pp. 1157-1159; pp. 1165- |

1166). He further found Dr. Baden’s conclusions were speculative, based on only limited

0 To reiterate, Petitioner responded to a question from Mother as to “what happened” by
confessing: “Baby, I smacked him, I didn’t smack him that hard, but when he hit the floor is
when, I guess, it started.” (App’x pp. 1135-1136). '

19



information, and implausible under the circumstances. (App’x pp. 1165-1166). Moreover, even
assuming for argument’s sake deficiency could have somehow been found on the part of trial
counsel based on Dr. Baden’s testimony, the PCR judge determined Petitioner failed to establish
the necessary level of resulting prejudice in light of Petitioner’s incriminating statements and the
fact no evidence of any kind was presented to support Dr. Baden’s theory tiie real killer was an
eight-year-old child. (App’x pp. 1167-1168).

Snbsequently, Petitioner filed a motion seeking for the PCR judge to alter or amend his
ruling, but that motion contained no challenges to the PCR judge’s conclusions on the claim
related to trial counsel’s failure to consuli with or present the testimony of a forensic pathologist.
(App’x pp. 1172-1174). Ultimately, following a hearing on the matter, the PCR judge declined

to change his ruling rejecting Petitioner’s claims.?! (App’x pp. 1179-1183; pp. 1185-1186).

* During that hearing, PCR counsel briefly referenced Dr. Baden, and the PCR judge queried
counsel if he was referring to “the guy that says this is not how adults do it.” (App’x pp. 1181-
1182). PCR counsel responded: “That’s correct.” (App’x p. 1182).
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STANDARD OF REVIEW

In PCR cases, the standard of review to be applied on appeal is directly dependent on the

A

specific issues raised. Smalls v. State, 422 S.C. 174, 180, 810 S.E.2d 836, 839 (2018). When
reviewing a PCR judge’s factual findings on appeal, the appellate court will defer to those
findings and uphold them if they are supported by any evidence 6f probative value appearing in

the record. Sellner v. State, 416 S.C. 606, 610, 787 S.E.2d 525,527 (2016); see Buckson v.

State, 423 S.C. 313, 320, 815 S.E.2d 436, 440 (2018) (“Under the proper standard of review, the
appellate court’s ‘view’ must be limited to whether there is probative evidence to support the
PCR court’s factual findings.”). Meanwhile, when reviewing a pure question of law, an

appellate court will consider such a matter de novo and is not required to give deference to the -

PCR judge’s rulings. Jamison v. State, 410 S.C. 456, 465, 765 S.E.2d 123, 127 (2014).
Ultimately, if the PCR judge’s decision is controlled by an error of law, an appellate court will

reverse that decision on appeal. Goins v. State, 397 S.C. 568, 573, 726 S.E.2d 1, 3 (2012).
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ARGUMENT

The post-conviction relief judge correctly determined Petitioner failed to establish
“his ineffective assistance of trial counsel claim because: (1) trial counsel was neither
deficient nor objectively unreasonable for choosing to investigate and defend Petitioner’s
case in a manner other than by consulting with and presenting the testimony of a forensic
pathologist on behalf of the defense; and (2) no prejudice resulted from trial counsel’s
actions since there was not a reasonable probability the result of Petitioner’s trial would
have been different had trial counsel presented the testimony of an additional forensic
pathologist in light of the substantial evidence ‘of Petitioner’s guilt presented during trial,
which included numerous confessions by Petitioner to having repeatedly struck his twenty-
two-month-old victim shortly before the baby’s body was found, coupled with the fact even
Petitioner’s expert witness, who conducted only a limited review of the record, confirmed
- the victim’s fatal blunt force trauma injuries absolutely could have been inflicted by an V
adult such as Petitioner.

| Petitioner contends the PCR judge’s détermination trial counsel was not constitutionally
~ ineffective was “manifestly erronéous.” In support of thét coﬁtention, Pet_itioner maintains trial
counsel engéged in“‘unquestionable” deficient represehtation by failing to Cons{ult with and
present the testimony of a forensic pathologist because such te'sti.mony purpbrtedly wouid have
shown he did not kill Victim.3? Furthermore, Petitioner maintains he was prej udiced by trial
counsel’s deficient representation because the testimony of Dr. Baden, whom he appears to
suggest could not reasonably be disbelieved under any circumstances due to the witﬁess’s

g

- renown, established a child actually caused Victim’s death. Contrary to Petitioner’s contention,

%2 n seeking a reversal of the PCR judge’s ruling, Petitioner also appears to fault the PCR judge
for not analyzing the question of whether trial counsel’s performance was deficient “in great
detail” in the order of dismissal. (App. Br. p. 13). Notably though, Petitionér did not raise such
a claim to the PCR judge or seek a more detailed ruling on that particular matter through his
motion to alter or amend or during the hearing conducted on that motion. (App’x pp. 1172-1174;
pp. 1180-1182). Instead, PCR counsel did the opposite and informed the PCR judge the claim
related to the issue of forensic pathology testimony was “squarely addressed” in the order of
dismissal. (App’x p. 1181). Accordingly, to the extent Petitioner now contends the PCR judge’s
deficiency findings were insufficient or not adequately detailed, that particular contention was
not properly preserved for appellate review and should not be considered or addressed on appeal.
See Mangal v. State, 421 S.C. 85, 97, 805 S.E.2d 568, 574 (2017) (“In most PCR cases, . . . we
have refused to excuse the pleading and issue-preservation requirements that apply in all c1v11
cases.”); see also State v. Bryant, 372 S.C. 305, 315-316, 642 S.E.2d 582, 588 (2007)
(recognizing a matter conceded in the circuit court cannot subsequently be argued on appeal).

3

22.




the PCR judge committed no error whatsoever by concluding trial counsel was not
constitutionally ineffective for failing to consult with or present the »testimony of a forensic
pathologist, and his conclusion in that regard was\ fully supported by both the evidence contained
in the trial record and the evidence presented during the evidentiary hearingl Critically, that
evidence established trial counsel thoroughly investigated Petitioner’s case and prepared for
Petitioner’s trial, including by consulting with a qualified medical expert to obtain an
independeﬂt opinion as to the cause of Vi(;tim’s death. Likevyise, it established trial counsel
pursued a reasonable trial stfategy to attack the State’s medical evidence regarding Victim’.s
death through pointed cross-examination as opposed to the presentation of expeft testimony.
Furthermore, it established even Dr. Baden agreed Victim died as a result of blunt force trauma
from injuries that absolﬁtely could have been inflicted by an adult, whic’h. meant Dr. Baden’s
tesﬁmony would not have in any way established Petitioner could not and did not inﬂlict Victim’s
fatal injuries. Under those circumstances, the substantial evidence before the PCR judge
supported a conclusion trial counsel was not deficient 'forv failing to consult with and present the
testimény of a forensic pathologist like Dr. Baden and theré was no reasonable probability the
result of Petitioner’s trial wquld have l;een different even if he had done ‘so. As aresult,
Petitioner failed to meet his burden of overcoming the strong presumption trial counsel provided
adequate representation to him, and the PCR judge correctly determined with evidentiary .support‘
trial counsel was not constitutionally ineffective. The PCR judge’s ruling rejecting Petitioner’s
ineffective assistance of trial counsel cléim should be affirmed.

In every criminal case tried in South Carolina, the defendant has a cbnstitutional rightto a

fair trial. State v. Woods, 345 S.C. 583, 587, 550 S.E.2d 282, 284 (2001.); see State v. Harris,

340 S.C. 59, 63, 530 S.E.2d 626, 627 (2000) (“The Sixth and Fourteenth Amendments of the
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United States Constitution guarantee a defendant a fair trial[.]””). Pursuant to that right, the

defendant is entitled to effective assistance of counsel. McMann v. Richardson, 397 U.S. 759,

771, n. 14 (1970); see Strickland v. Washington, 466 U.S. 668, 685 (1984) (“An accused is

entitled to be assisted by an attorney, whether retained or appointed, who plays thie role

V . N NN
necessary to ensure that the trial is fair.”). Significantly, effective assistance of counsel does not

mean perfect representation. See Yarborough v. Gentry, 540 U.S. 1, 8 (2003) (“The Sixth

Amendment guarantees reasonable competence, not pe‘rfect advocacy judged with the benefit of
N

hindsight.”). Instead, it simply means assistance that was objectively reasonable under h

prevailing professional norms. Strickland, 466 U.S. at 687-688. Meanwhile, counsel’s

assistance is considered to be constitutioﬁally ineffective when “counsel’s conduct so

undermined the proper fuﬁctioning of the adversarial process that the trial cannot be relied on as

having produced a just result.” Id. at 686.

When faced with a claim of ineffective assistance of counsel, a reviewing court must -

| conduct a two-pronged analysis. Franklin v. Catoe, 346 S.C. 563, 570, 55£ S.E.2d 718, 722_
(2001). \Pursuant to that two-pronged analysis, an applicant raising an ineffective assistance of
counsel élaim must establish: (1) counsel’s representation fell below an objective standard of
reasonableness; and (2) there is a reasonable probability the outcome of the proceeding 'would

have been different but for counsel’s deficient performance. Williams v. State, 363 S.C. 341,

343, 611 S.E.2d 232, 233 (2005). Thus, the applicant has the heavy burden of establishing both

deficiency and prejudice in order to be entitled to relief. Hughes v. State, 346 S.C. 554, 558, 552
S.E.2d 315,317 (2001); see Stone v. State, 419 S.C. 370, 380, 798 S.E.2d 561, 566 (2017)
(instructing “the law requires [a reviewing court to] presume counsel rendered adequate

assistance and exercised reasonable professional judgment” and only find to the contrary when
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the applicant has overcome that presumption by establishing both deficiency and prejudice); see

also United States v. Balzano, 916 F.2d 1273, 1292 (7th Cir. 1990) (characterizing the required
- showing a defendant must make in order to sué(;,essfully establish an ineffective assistance of
counsel claim as a “high mountain a defendant must climb”).

Regarding the deficiency prong of the analysis, the préper measure of performance is
whether counsel provided representation within the objectively reasonable range of competence
required in criminal cases. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985); see

Harrington v. Richter, 562 U.S. 86, 110 (2011) (instructing the proper analysis “calls for an

inquiry into the objective reasonableness of counsel’s performance, not counsel’s sﬁbjectiVe state
of mind” (emphasis added)). When analyzing counsel’s performance, the reviewing court will
strongly presume counsel provided adequate assiétance, and the applicant is responsible fo? '
vovercoming that presumptipn. Butler, 286 S.C. at 442, 334 S.E.2d at 814; see Cullen v.
Pinholster, 563 U.S. 170, 189 (2011) (explaining a defendant must show defense counsel failed
to act reasonably considering all the circumstances in order to overcome the presumption of"
adequate representa)tion). Furthermore, fhe reviewing court will scrutinize counsel’s
performance in a hi ghly deferential manner, will make every effort “to eliminate the distorting'
effects of hindsight,” and will “evaluate the conduct from coupsgl’s perspective at the time” in
light of the then-ex'isting circumstances. S“[rickland, 466 U.S. at 689. In order to establish
counsel’s performance was deficient, the applicant muét demonstrate “counsel made errors so
seriéus that counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” Id. at.687. Thus, counsel’s performance will be coﬁsidered to be deficient only
when it objectively amounted to incompetence under prevailing professional norms and not

when it simply “deviated from best practices or most common custom.” Richter, 562 U.S. at
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105; see also State v. Woullard, 813 N.E.2d 964, 971 (Ohio Ct..App. 2004) (“Defense counsel’s
* strategy must have been outside the realm of legitimate trial strategy so as ‘to make ordina;y
counsel scoff® before a conviction will be reversed on the basis of ineffective assistance.”
(citations omitted)). :

Beyond satisfying the burden required by the deficiency prong, an applicant also bears
the burden of establishing préjudice in order to be entitled 'to relief as “‘[a]n error by counsel,
even if professionally unreasonable, does not warrant setting aside the judgment of a criminal
proceeding if the error had no effect on the judgment.” Strickland, 466 U.S.;t 691. In order for

that burden to be met, counsel’s deficient performance must have prejudiced the applicant to

such an extent there is a reasonable probability the result of the proceeding would have been

di_ffererit but for counsel’s unprofessional errors. Cherry v. State, 300 S.C. 115, 117-118, 386

S.E.2d 624, 625 (1989); sce Johnson v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997)

(“To establish a claim of ineffective assistance of trial counsel, a PCR applicant has the burden
of ;/)roVing counsel’s representation fell below an objeétive standard of reasonableness and, but
for counsel’s errors, there is a reasonable probability the reéult at triaﬂ would have been
different.”). Importantly, “[t]he likelihood of a differént result must be substantial, not just
conceivable.” Richter, 562 U.S. at 112 (emphasis addedi; see Strickland, 466 U.S.. at 694 (“A
reasonable probability is a probability sufficient to undermine confidence in the outcome.”).

: In the case sub judice, Petitioner—based on the evidence presented during both his trial .
and the subsequent evidentiary hearing—failed to meet his burden of establishing trial counsel’s
representation objectively fell below the prevailing standard of professional norms by not

consulting with or presenting the testimony of a forensic pathologist. Likewise, Petitioner

further failed to meet his heavy burden of establishing there was a reasonable probability the
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result of his trial would have been different had trial counsel consulted with or presented the
testimony of an expert like Dr. Baden.

Initially, as to Petitioner’s failure to establish deficiency, he failed to do so because the
evidence presented showed trial counsel recognized the need for independent investigation into
Victim’s cause of death and reasonably conducted such an investigation. Specifically, in
preparing Petitioner’s defense to a homicide by child abuse charge, trial counsel consulted with
an expert pediatrrcran who specrahzed in child abuse, and that expert explained the medical
evidence to hrm while also confirming she believed the evidence supported a conclusron
Petitioner was actually guilty as charged. See Strickland, 466 U.S. at 690-691 (“[S]trategic
choices niade after thorough investigation of law and faet_s relevant to pl»ausible options are
virtually »unchallengeable; and strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable professional judgments support the limitations
on investigation.”). Thus, although trial counsel did not specifically consult with a forensic
pathologist, he reasonably investigated the medical evidence and obtained an independent child
abuse expert’s opinion, which suggested the only possible ﬂavi/ with the oonclusions of the
doctor who condncted Victim’s autopsy related to collateral marks or bruises that were distinct
from the injuries that actually caused Victim’s death. See i’inholster, 563 U.S. at 1‘95-196
(explaining trial counsel is entitled to constitutionally-protected independence and wide latitude
in making tactical decisions and instructing there will rarely be just one techniqne or approach
that would be considered constitutionally reasonable for trial counsel to undertake in |

representing a defendant); see also Strickland, 466 U.S. at 691 (recognizing investigatory

decisions must be assessed with “a heavy measure of deference to counsel’s judgments”). In

light of the results of his consultation with a relevant expert coupled with the fact his client
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repeatedly made incriminating admissions ebout striking Victim in several of the statements he
made after Victilrn was brutally killed, trial counsel decided not to conduct any further
investigatien into the medical evidence, and that decision was not an objectively nmeasonable
one as would be necessary to support a finding of deficiency.>® See Strickiand, 466 U.S. at 691

(“The reasonabléness of counsel’s actions may be determined or substantially influenced by the

defendant’s own statements or actions.”); see also Stokes v. State, 308 S.C. 546, 548, 419 S.E.2d

778,779 (1992)‘ (“Where . . . counsel articnlates a valid reason for employing certain strategy,

- such conduct will not be deemed ineffective assistance of counsel.”); Tate v. State, 308 S.C. 163,
166, 417 S.E.2d 553, 555 (1992) (“Where a defendant’s own testimony esfablishes the -
inapplicability of a defense, failnre of counsel to eecure expert testimony regarding that defense

Adoes not constitute ineffective assistance.”).

Likewise, trial counsel provided effective representation to Petitioner by c,hal'lenging the
Stdte’s medical evidence related to Victim’s dea‘th .tvhrough extensive cfoss-examination of Dr.
Batalis during trial.** See Strickland, 466 U.S. at 688.-689 (recogniiiné there typic{ally exists a

“range of legitimate decisions regarding how best to represent a criminal defendant” and
instructing defense counsel must have “wide latitude” in making tactical decisions); see also

Richter, 562 U.S. at 111 (“[I]t is difficult to establish ineffective assistance when codunsel’s

overall performance indicates active and capable advocacy.”). Critically, through that cross-

examination, trial counsel elicited testimony from Dr. Batalis explaining a mere slap could not

 As to why he did not believe the information he obtained from his expert warranted further
investigation into the medical evidence, trial counsel aptly noted: “[W]e knew that the child had
been killed by blunt -- blunt trauma of some type to the head. A bruise on the leg that could have
been at a swimming pool or a child playing in the house, fell down, how is that going to show

that [Petitioner] is not guilty of anything?” (App’x pp. 1074-1075).

34 Notably, trial counsel thoroughly questioned Dr. Batalis through both cross-examination and
re-cross-examination. (App’x pp. 543-555; pp. 563-565).
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have caused Victim’s fatal injuries, and the expert further gcknowledged during trial counsel’s
(juestionin‘g there were coﬁntless possibilities as to how Victim’s injuries could have been
inflicted.*® See Bm, 562 U.S. at 111 (“In many ins‘;ances cross-examination will be sufficient
to expose defects in an expert’s presentation. When defenée counsel does not have a solid case,
the ‘best strategy can be to say that there is too much doubt about the State’s theory for a jury to
convict.”). Since he was able to effectively attack thé State’s medical evidence through cross-
examination, trial counsel’s decision not fo present an expert forensic pathologist of his own

could not be fairly characterized as objectively unreasonable or incompetent under the

circumstances. See Lorenzen v. State, 376 S.C. 521, 531, 657 S.E.2d 771, 777 (2908)
(“[C]ounsel’s failure to procure expert witnesses did not render her representation deficient given

she vigorously cross-examined the State’s witnesses and attacked the accuracy of the

evidence.”), abrogated on other grounds by Smalls v. State, 422 S.C. 174, 810 S.E.2d 836

(2018); see also Ri‘chter, 562 U.S.at 111 (‘V‘Striékland doés not enaét Newton’s third law for the

presentation of evidence, requiring for every prosecution expert an equal and opposite expert

from the defense.”); cf. Dempsey v. State, 363 S.C. 365, 370, 610 S.E:2d 812, 815 (2005)
(concluding trial counsel’s decision not to preseht an expert witness to rebut the testimony of the
State’s expert witness constituted a legitimate trial -stfategy under the circumstances and

reversing a ruling reaching a contrary conclusion), abrogated on other grounds by Smalls v.

State, 422 S.C. 174, 810 S.E.2d 836 (2018); Frasier v. State, 306 S.C. 158, 160-161, 410 S.E.2d

572, 573 (1991) (“Petitioner . . . argues that trial counsel was deficient in failing to procure an

» Significantly, since trial counsel was able to elicit testimony through Dr. Batalis establishing an
openhanded slap—which was the manner in which Petitioner claimed at various points to have

~ struck Victim—could not have caused Victim’s injuries, the substance of much of the key

~ testimony Petitioner claims Dr. Baden was needed to elicit was, in fact, elicited without him.
(App. Br. p. 17). '
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expert witness to challenge the DNA evidence presented at trial. We disagree. The record
reveals that trial counsel vigorously cross-examined the state’s DNA experts and attacked the
accuracy of the eviden;:e. We cannot say that his pepforménce was unreasonable undér
prevailing professional norms.”). |

Furthermore, beyond the inherent reasonableness of trial counsel’s actions under the
circumstances, Dr. Baden’s testimony—just as the PCR judge éoncluded—was not sufficiently
'qompelling or plausible to re;lder trial counsel’s performance unreasoynable.36 Looking to that .
testimony, Dr. Béden, who only condugted a limited review in Petitioner’s case, largely
substantiated the critical conclusions of Dr. Batalis by \conﬁrming Victim died as the result of
blunt force trauma injuriesjthat caused fatal hemorrhaging in Victim’s brain and were inflicted as

many as twelve hours before the baby’s body was found. See, e.g., State v. McFarlane, 279 S.C..

327,330, 306 S.E.2d'6l 1, 613 (1983) (recognizing as “well settled” evidence being cumulative
in nature to other evidence can render issues related to that evidence harmless beyond a
- reasonable doubt). Likewise, after seemingly attempting to suggest something to the contrary,

Dr. Baden directly confirmed Victim’s injuries could have, in fact, been inflicted by an adult,

3 Specifically, in finding Dr. Baden’s testimony not to be credible or sufficient to establish trial
counsel was constitutionally ineffective, the PCR judge explained: “First, Dr. Baden never
performed an autopsy on the victim. He only relied on pictures and accounts from others, years
after the autopsy was performed. Second, while Dr. Baden agreed with Dr. Batalis that the cause
of death was blunt force trauma to the head, Dr. Baden insisted that all of these injuries were
caused by poking with an object by a child. This is simply not plausible based on the evidence in
the case. There were nine separate injuries to the victim’s head and neck area, which ultimately
led to victim’s death. This Court does not find the ‘bruising’ found the victim’s body to
contribute to his death whatsoever. Third, Dr. Baden opined that these bruises were caused by a
small, blunt object, such as the paint roller handle seen in one photograph offered in evidence:
This Court finds this part of Dr. Baden’s opinion to be based on complete speculation, as no
DNA testing was completed on the paint roller, and there were no witnesses that the paint roller
was ever used in the child’s death. Fourth, while [Petitioner] claims Dr. Baden testified the ~
victim’s time of death could not have occurred within two hours, ‘as testified to by Dr. Batalis,” a
review of the record shows Dr. Batalis actually testified that it could have been twelve hours
before victim’s, body was found.” (App’x p. 1166).
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including by an adult using a paint roller handle like the one found near Victim’s crib.>” Thus,
‘Dr. Baden’s testimony—had it been presented—would not have established Petitioner was not or
could not have been responsible for inflicting Victim’s injuries, which greatly minimized its
potential to have ‘impacted Pet_itiener"s trial in a manner favorable to Petitioner. Q United

4 .
: States v. Gabaldon, 389 F.3d 1090, 1099 (10th Cir, 2004) (concluding the trial judge did not

abuse his discretion by excluding expert testimony from a defense witness Whe wanted to opine
the blows delivered to the victim could have been inﬂicted by someone smailer than Gabaldon,
~'who was very large, based on the fact the victim did not suffer any facial ‘fractures and ndting
that speculative testimony could only have been relevant if “the conciusion‘reached was that

' Gabaldon could not have delivered the blows to [fhe victim]’s face™). |
Meanwhile, to the extent ‘Dr. Baden offered an opinion Victim’s injuries were likely

o inﬂicted by a"child as opposed te an adnlt, his Qi)inion in that regard was speculative in nature as

.1t was largely based on the typical “pattern of znjurzes he had observed in other cases 1nstead of

on any ‘actual scientific or rnedlcal factors arising from the spemﬁc case before him.*® See

¥ Significantly, by initially offering an opinion an adult could not have inflicted Victim’s injuries
and then contradlctlng that opinion just moments later by concedmg an adult actually could have
inflicted Victim’s injuries, Dr. Baden testified in such a manner a reasonable fact-finder could
validly question the credibility; neutrality, and value.of his testimony. See Rutland v. State, 415
S.C. 570, 577-578, 785 S.E.2d 350, 353 (2016) (recognizing the existence of a prior inconsistent
statement can discredit a witness and cause his or her credibility to suffer during trial); State v.
Suber, 82 S.C. 159, _, 63 S.E. 684, 685 (1909) (explaining the existence of contradictory
statements by a witness can constitute important evidence tending to discredit the witness’s
testimony). ‘

38 Similarly, Dr. Baden s reference to “sibling rivalry-type deaths” as part of his opinion in
Petitioner’s case would have been of highly-questionable admissibility during an actual criminal
trial. Cf. State v. Prather, 422 S.C. 96, 110, n. 5, 810 S.E.2d 419, 426 (Ct. App. 2017) (“[W]e
find expert testimony that speculates on the motives and mindset of a perpetrator to be suspect,
partlcularly when based on crime scene photographs, instead of viewing the crime scene in
person, ‘some’ of a codefendant’s prior statements, and none of the mental health histories of the
parties.” (emphasis added)). :
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Edmonds v. State, 955 So. 2d 787, 792 (Miss. 2007) (“While Dr. Hayne is qualified to proffer

expert opinions in forensic pathology, a court should not give such an expert carte blanche to
proffer any opinion he chooses. There was no showing that Dr. Hayne’s testimony was-based,
not on opinion or speg:ulation, but rather on scientific methods and procedures. The State made
no proffer of any sci.entiﬁc testing performed to support Dr. Hayne’s two-shooter theory.
Therefore, the testimony pertéining to the two-shooter theory should not have been admitted

under our standards.” (citation omitted)); see also State v. Huckabee, 419 S.C. 414, 423, 798

S.E.2d 584, 589 (Ct. App. 2017) (“Criminal profiling testimony is not probétive of an individual
defendant;s guilt in a particular case.”). Beyond that, due to his limited review of the record, Dr.
Baden’s opinion was undermined to a large degree due to the fact it was in part shaped by faulty

. assumptions, such as his incorrect assumption the paint roller handle was stained with blood.*

See Pace.v. Capobianco, 283 F.3d 1275, 1281, n. 11 (11th Cir. 2002) (“Opinions, be they expert
or lay, are only as good as the evidence upon which they are based.”). Furthérmore, since tile
only evidence presented regarding Victim’s sister merely established she was eight years old
‘
and—according to Petitioner himself—already asleep before Victim’s fatal injuries were
inflicted, Dr. Baden’s opinion a child actually inflicted Victim’s injuries despite the fact an adult
‘absolutely couid have done so amounted to littl¢ more than rank conjecture that was in no way

inconsistent with Petitioner having co_mmvitted the crime, which meant it would not have

' supportéd a legitimate claim of third-party guilt under South Carolina law. See State v. Cope,

405 S.C. 317, 341, 748 S.E.2d 194, 206 (2013) (“[E]vidence of third-party guilt that only tends

% Moreover, Dr. Baden’s suggestion the murder weapon was an object like the paint roller
handle, which he conceded could have been used by an adult in the exact same manner it could
have been used by a child, had the potential to undermine trial counsel’s strategy of defending
Petitioner’s case by attempting to sow doubt through the evidence establishing Petitioner’s hands
were not examined or found to be injured following the killing. (App’x pp. 202-203; pp. 375-
376; pp. 551-552; pp. 773-774).
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to raise a conjectural inference that the third party, rather than the defendant, committed the

crime should be excluded.”); State v. Gregory, 198 S.C. 98, , 16 S.E.2d 532, 534 (1941)

A

(“[E]vidence offered by accused as to the commission of the crime by another person must be

limited to such facts as are inconsistent with his own guilt, and to such facts as raise a reasonable

inference or presumption as to his own innocence[.]” (citation and internal quotations omitted));

cf. State v. Burgess,_391 S.C. 15, 23,703 S.E.2d 512, 516 (Ct. App. 2010) (holding third-party |
guilt evidence was properly excluded over Burgess’s objection where the trial judge found “none
of the e'viden.ce was inconsistent with Burges.s’s guilt and concluded ‘it’s mere éonjectu’re ér
surmise’ 7). As a result, the PCR judge’s conclusion Dr. Baden’s speculative testimony was not
sufficient to warre;nt a finding of constitutional deficiency on the part of trial counsel was

entirely reasonable and fully supported by the evidence presenfed despite Dr. Baden’s substantial

experience and renown. See Tamraz v. Lincoln Elecr. Co., 620 F.3d 665, 671 (6th Cir. 2010)
(conducting a thorough analysis regarding the édmiSsibility of expert rﬁedical testimony
regarding causation and noting an expert is not permitted to spe_cﬁlate no matter how good the
expert’s credentials may be).; cf. Rm, 562 US at 112 (“It would not have been unreasonable
5 for the California Supreme Court to conclude Richier’s e;/idencc of prejudice fell short of [the
» Strickland] standard. His expert serology’evidence established nothing more than a theoretical
possibility that, in addition to blood of Johnson’s type, Klein’s blood may also have been present
in a blood sample taken near the bedroom doorway pool. At trial, defense counsel extracted a
concession along these lines from the prosecution’s expert. The pathology expert’s claim about -
the size of the blood pool could be taken to suggest only that the wounded and hyster.ical

Johnson erred in his assessment of time or that he bled more profusely than estimated. And the
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analysis of the purported blood pattern expert indicated no more than that Johnson was not
standing up when the blood pool formed.” (emphasis added)).

Finally, notwithstanding Petitioner failure to establish deficiency on the part of trial
counsel, Petitioner additionally failed to establish he suffered any actual prejudice as a result of
trial counsel’s actions. That is true because—just as the PCR judge recognize.d and. found—Dr.
Baden’s testimony simply was not sufficiently compelling or plausible to create a “substantial”
likelihood the result of Petitioner’s trial would have been different had it been introduced when
_ considered in juxtaposition with the other evidence of Petitioner’e guilt presented dnring trial.
See I_{_igm, 562 U.S. at 111-112 (“[T]he question is not whether a court cén be certain'ceunsel’s
performance had no effect on the outcome or whether it is possible a reasonable doubt might
have been established if counsel acted differently. Inetead, Strickland asks whethef: it is
. reasonably likely the result wnuld have been different. ... The likeliheod of a different result
must be substantial, not just conceivable.” (citaﬁons and internal quotations omitted)). Critically,
substantial evidence of Petitioner’s guilt was presented during trial, including evidence
establishing he acted in a nerv.ousnmanner, engaged in guilty behavior, and provided numerous

shifting accounts of what occurred after Victim’s body was found following a period of time in

which the baby was largely in his exclusive care. See State v. McDowell, 266 S.C. 508, 515,

224 S.E.2d 889, 892 (1976) (“As a general rule, any guilty act, conduct, or statements on the part

of the accused are admissible as some evidence of consciousness of guilt.”); see also State v.

Stokes, 381 S.C. 390, 398-399, 673 S.E.2d 434, 438 (2009) (recognizing prior inconsistent
statements constitute substantive evidence). However though, the most powerful evidence of

Petitioner’s guilt came from Petitioner’s own mouth as Petitioner repeatedly confessed to—and

apologized for—assanlting Victim shortly before he died, inclnding in an a self-initiated call to
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Victim’s mother. See Arizona v. Fulminante, 499 U.S. 279, 296 (1991) (“A conféssion is like no
other evidence. Indeed, the defendant’s own confession is probably the most probative énd
damaging evidence that can be admitted against him. The admissions of a defendant come from
the actor himself, the r’nos_t knowledgeable and ﬁnimpeachable source of information about his
past conduc:t. Certainly, confessions have profound impact on the jury, so much so that we may

" justifiably doubt its ability té put them out of mind even if told to do so.” (citations, internal
quotations, brackets, and ellipsis omitted)). Meanwhile, Dr. Badén Jmerely would have offered

~ testimony on Petitioner’s behalf that would have in no way ruled out Petitibnér as havihg
inflicted Victim;s injuri.es’.i See Nésbit v. State, 452 S.W.3d 779, 800 (Tenn. 2014) (affirming the
PCR judge’s conclusion Nesbit did not meet his burden of establishing trial‘counsel was
constitutionally ineffective for failing to present the testimony of a forensic pathologist -on the
behalf of the defense -because there was not a reasonable probability Nesbit’s expert’s téstimony
would have affected the outcome'of trial since it was largely consistent with the testimony of the '
State’s expert, offered alternative explanations for the victim’s injuries that were speculative in :
nature, and did not rule out the possibility the injuries were inflicted from a beating as drgued 4by
the Siate); cf. Pierce v. State, 686 S.E.2d 656, 660 (Ga. 2009) (holding the State’s fail.ure to
disclose colo‘r- ‘autopsy photographs in a case involving the death.of a child did not result in a
reasonable probablllty the results of the trial would have been different had the photographs been
disclosed because Pierce’s expert forensic pathologlst s opinion based on the color pho‘éographs
would not have ruled out the bossibility Pierce inﬂicted the child’s fatal injuries). Under such
circumstances, trial counsel’s failure to present a witnéss such as Dr. Baden——éven if that failure -

could have somehow been deficient—simply could not have created a substantial likelihood the

result of Petitioner’s trial would have been different, which was manifestfy required in order for
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Petitioner to successfully establish his ineffective aséistance of trial counsel claim.b See
Strickland, 466 U.S. at 693-694 (“It is ﬁot enough for the defendant to show that the errors had
some conceivable effect on the outcome of the\proceeding. ... The defendant must show that
there is a re;asonable probability that, but for counsel’s unprofessional errors, the result of the
proceeding would have been different.”); cf. Richter, 562 U.S. at 113 (“There was amplé basis
~ for the California Supreme Court to think any real possibility of Richter’s being acquitted was
eclipsed by the remaining evidence pointing to guilt.”).

Because trial counsel was not deficient for choosing to investigate and defend Petitioner’s
caseina manﬁer other than by éonsulting with and presenting the testimony of a forensic
pathologist and no prejudice resulted from trial counsel’s valid strategic choices as to how to best
present Petitioner’s def\er_lse, thé P-QR judgé correctly concluded Petitioner failed to meet his
required Surden of éstablishing both deficiency and prejudice, and that ruling was neither
unsupported by the evidence appearing in the record nor legally erroneous. See Sellner, 416 S.C.

at 610, 787 S.E.2d at 527 (instructing a PCR judge’s factual finding will be upheld if supported

| by any evidence and a PCR judge’s decisions will only be reversed where controlled by an error

_ of law); see also Strickland, 466 U.S. at 689 (“There are countless ways to providé effective
assistance in any given case. Even the best criminal defense attorneys would not defend a
particular client in the same way.”). Accordingly, Petitioner’s ineffective assistance of tr’iavl
counsel claim was properly rebuffed by the PCR judge. See Strickland, 466 U.S. at 700 |
(“Failure to mak;: the required showihg of cither deficient performance or sufficient prejudice
defeats the ineffectiveness claim.”). The PCR judge’s ruling rejecting Petitioner’s ineffective

assistance of trial counsel claim should be affirmed.
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted the judgment of the lower court
be affirmed.
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