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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG C.A.NO.: 2015-CP-42-5123

Hilda Stott, individually and as Personal
Representative of the Estate of Jolly P.
Davis, deceased, and as Personal
Representative of the Statutory
Beneficiaries,

ORDER

on
P
v

Plaintiffs,

nuw
e

V.

1
44
s o, Y,

White Oak-Manor, Inc.; White Oak
Management, Inc.; and White Oak Manor -

Spartanburg, Inc. d/b/a White Oak of
Spartanburg,

[Fat Y
% ol
I«

k!
op g g 62 WD

-t

Defendants,

Date of Hearing:

Presiding Judge: Honorable J, Derham Cole
Attorney for Plaintiff: Raymond P, Mullman, Jr.
Attorney for Defendants: - Matthew A, Henderson
Court Reporter: - Linda Moffitt

March 22, 2016

This matter was before the Court on Defendants’ Notice of Moﬁ on and Motion to
Dismiss and/or Compel Arbitration. After heating oral arguments from counsel, the Court denies
the Motion to Dismiss and/or Compel Atbitration as to all parties, including both Survival and
erngful Death actions for the reasons stated below.

The party seeking to anorce. an agx’eemeht to arbitrate has the burden of establishing the

existence of a valid arbitration agreement. See Aiken v, World Finance Cofp. of 8.C,, 373 S.C.

144, 149, 644 8.5.2d 705, 708 (2007); MBNA Ametica Bank, N.A. v. Christiangon, 377 §.C, 210,

b1
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behalf of her uncle, Decedént. Decedent was admiited with physical injuries but Defendants’
reconds reflect that he was awake, aware, and able to enter or refuse fo enter contracts on his own,
Hilda Stott signed the Agreement and the Arbitration Agreement on behalf of Decedent. However,
the central question is whether Ms, Stott had authoxity to bind the Decedent to the agreement and
to mbittaﬁon. | '
The Court findg that Defendants not only had an unauthorized agent sign the agrecnients
. on behalf of Decedent, they did so without asking Decedent to sign, despite his full capacity 1o
éign Decedent’s ability to make his own deeisions is evidenced by the Spartanburg Regional
I—Iealthcare System Progress Note Addr ewmg Decmonal Capacity, which was signed by
Decedent’s Attendmg Physwmn on January 2, 2013, the very same day the agreements were sighed .
by Mrs. Stott. That Progress Note states “[t]his patient DOES possess the decisional capacity to
make healtheate declsions for self.”
Defendants allege in their Motlon that Hilda Stou had a valid power of attorney based on
a Durable Power of Attorney for Finance ("DPOA™), However that instrument was only valld after
Decedent left the facility and did not give Hilda authonty to sign at the time of mgn;pg A.yahd
DPOA would allow Hilda Stott to waive Jolly Davis’s constitutional right to a Jmérxal&galr@\; -
' (he'Dcfendant facility: however, the. DPOA in the present matter was not valid g thed;smt.'a*ef
gxecution of the Arbitration Agreemcnt and Hilda Stott, therefore, did not have aﬁborltdfto mgn
on her uncle's behalf, The DPOA that was submttted with Defendants’ Motion was né}%val}ri at
the time of signing of the agreements as it was not filed with the Register of Deeds until after Joliy
Davis had already left the facility, Under South Carolina Code § 62-5 501 (2012), a durable power
of attorney requires-the same executory actions as a deed, igcluding filing with the deeds office.

In the present matter, the DPOA was not recorded with the Office of Register of Deeds for

e
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Spartanburg Couﬁty until Januaty 8, 2013, two days after Decedeﬁt permanently left the facility
and six days after Hilda Stott sighed the alleged Arbiiration Agreement. |

Further, Decedent’s South Carolina Healtheare Power of Attorney (‘HPOA™) clearly states
in the first parapraph that the bower atises only “JF YOU CANNOT MAKE THE DECISION
FOR ;\{OURSELF.” This instrument does not grant Hilda authority fo enter into an arbitration
agreement on bebalf of ;1 competent Jolly Davis. Also, the Supreme Court for the State of South

Catolina made olear in Coleman v. Mariner Health Care, Inc. that authority to make healtheare

decisions does not extend to arbitration agreements.

€. LACK OF AUTHORITY

;'The fisst element of a contract is that the parties have the capacity to contract... Further,

capacity to conlract relates to the status of the person rather than to circumstances surrounding the

oontract.” (17 C.J.S. Contracts §32) Hilda Stott did not have that authority. Hilda Stott did not ha'lve

authority under the DPOA, to bind Jolly to arbitration because the DPOA was not valid at the time
Hilda Stott signed the agreements and because the HPOA does not extend authority to the alleged |

| Arbitration Agreement. Under 8C Code § 62-5-501 (2012), Protectton of Persons Under

Disability and Their Property, the powcr of attorney must be recorded in the county’ s&gts(&'g ofse
S t(s ES

deeds, ' JCI S

Maes
P
I:
«

@
First, the DPOA was. recorded six days after the agreements were mgx ad. S‘é%on_ :

Decedent did not lack the capaclty to contract fm himself. Dccedent was capable oﬁfnakmg su%h
Go i

o deoision or demonstrating such an intention. Decedent never manifested any form ofZongent

{hat established Hilda Stoit was his agent, nor should Decedent have been required o manifest

such consent because Decedent was wide awake, lucid, and able to make his own decisions

regarding his rights..

A
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Defendants had the capacity to determine whether Hilda Stott had authotity (o

In this cass,
sign an arbitration agreement on Decedent’s behalf. Defend

frequently interacting withresidents and their famtlies during the nursing hore adtission process
s of guardianship and. pov&ers—oﬁattomey.

Defendants are familiar with the Jegal concept

Dofendants had the ability to ask Hilda Scott if she had a valld power of attorney aud if she was
est supporting documentation for

Decedent’s attorney in fact, Defendants had the ability to requ
Defendants’ own records indicate that Decedent

any such alleged powe1=0f~attoméy. Further,
and the powet-of—attbmey instrument cleatly stafes that the power

g of making such decisions, Since Defendants have fafled to

possessed mental capacity,
enied.

atises O _&L‘L it Decedent is incapabl
provide supporting informatlon for the alleged valid authority of Hilda Scott, this Motionisd

Based upon the above, Defendants* Motion to Dismiss and to Compel Arbttratxon is hereby
DENIED.

. ITIS SO ORDERED,

Cole

“The Hgnorabley,

Seventh Judicial Circuit .
13 .- Avny '\.
Spattanburg, South Carolina 5 & F
July q , 2016 S
& w
= o=
m W
5 (40} ;:';.
&
% 5 _ .
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‘ FORM 4
STATI: OF SOUTH CAROLINA .

JUDGMENT IN A CIVIL CASE
COUNTY OF  SPARTANBURG
IN THE COURT OF COMMON PLEAS CASE NO. 2015-CP-42-05123
Hilda STOTT, . 'WHITE OAK MANOR, Ing., et al,
“PLAINTIFK() DEFENDANTI(S)

: Attorney for $ [ ] Plattiff = [ Defendant
Submiited by: Court

or
] Selt-Represented Litigant

BDISPOSITION TYPE (CHECK ONE;)

JURY VERDICT., This nction came before the court for a rial by jury. The issues
have been fried and a verdict rendered,
DECISION BY THE COURT. 'This action came {o (riai or hearing before the court,
‘The issues have been tried or heard and & doision rendered. | M6} Sge Page 2 for ydditional information,
ACTION DISMISSED (CHECK REASON): [ ] Rule 12(b), SCRCF; [] Rule 41(r),
SCRCP {Vol. Nonsuit); [ ] Rule 43(k), SCRCP (Sattled); [ ] Other .
ACTION STRICKEN (CHEGK REASON): [T] Rule 40(5), SCRCP; [ Baukupley:
Binding arbitration, subject to right lo restore to confitm, vacale or modify
arbitration award; [ Other
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Attirmed; [ Reversed; [] Remanded; [} Other '

NOTE: ATTORNEYS ARE RESPONSIBLE EOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT GOURT RULING IN THIS AFPEAL,

0O 00 R O

ITIS ORDERED AND ADJUDGED: [[] See attached order (fertal order to follow) P Statement of Iudgment
by the Court:

‘This matter came before the Court on motion of defendant to compel arbltration. ]
After conslderation of the record, submisstons made, memarenda, argument of counsel, and the spplicable lg the
Court finds that defendant's motion should be and §s therefore denled, o=

Plaintiff's counset to prepare proposed order for the court's consideration.

. ORDER INFORMATION ' -
This order [] ends X does not end 1he case,
Additfenal Informeation for the Clerk ;

801 Ud Z{ ey

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the jndgment affects title to xeal or personal property or if any amount
should bo enrolied. If there is no ud(gment information, indiente “NV/A” {n one of the huxos below.

Judgment In Favor of Judgment Against Judgment Amount To be Eurolled
(List name(s) below) {List nawne(s) below) (List amount(s) below)
$
"
WOM 000005
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$

If applicable, describe the property, including tax map information and addsoss, referenced in the order: -

The judgment informalion above has been provided by e submitting party. Disputes concerning the amounts contained in this
form may be addressed by way of motion pursuant te the SC Rules of Civil Pracedure, Amounis 1o be computed such s interest
oz additfonal taxable costs not available at the Ltime the form and final order are subnrlited lo the judge may be provided to the
clerk, Note: Title abstroctors nud reseavchers shonld refer to the official court ordor for judgment details.

J, Desham Cole .&XM 2053 /8/16
(U:D "

Cixcuit Court Judge Judge Code Dute

For Clerk of Couxt Office Use Only

‘This judgment was entered on lhc"a\ day of July, 2016 and a copy mailed first class or ’
placed in the appropriate attorney®s box on thls [3 day 20 { (4o atormeys of record ot
to parties (whon appeating pro se) as follows: :

Gasy W. Pollakoff, £5¢. Matthew Henderzon, £sq.
Post Office Box 1571 360 East hapry Street, Sulte 101
Spartanburg, $.C. 29304 Spartanbuieg, $. C. 29302
ATTORNEY(S) FOR THE PLAINTIFE(S) ~ ATTORNEY (S) FOR THE DEFENDANT(S)
) ' ] /
_ | M. igoipf Blacélcy. .CLEWK OF COURT
Court Reporter; unda Moféite

7

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
. PAGEL ; :

This action cams to trial or heuring before the courl, The issues bave been tried or heard and a decision rendered.

g0 :h Hd zI 081
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ' ) (Yuey Trial Requested)

COUNTY OF SPARTANBURG )

Hilda Stott, individually and as Personal C.A.NO.: 2015-CP-42~ 5/ Q{@

Representative of the Estate of Jolly P.

Davis, deceased, and as Pexsonal

- Representative of the Statutory SUMMONS
Beneficiarjes, (Wrongful Death and Survival Action)
Plaintiffs,

Y.

White Oak Manor, Inc.; White Oak -

)
)
)
)
)
)
)
)
g
Management, Inc.; and White Qak Manor - )
)
)
)
)
)

Spartanburg, Inc. d/b/a White Oak of - B4
Spartanburg, T B
B OF b
Defendants. m 0 N
- oy Sl
!"‘ o .
YOU ARE HEREBY SUMMONED and required to answer the Complamt in this actmn, '&"copy-._ .

l"l
of which is hereby served upcm you, and to serve a copy of your Answer fo sa1d Complamtam the_

subscriber at their offices, 215 Magnolia Strect, Post Office Box 1571, Spartanburg, South
Carolina, 29306 (29304) wishin thirty (30) days afer service thereof, exclusive of the date of such
- service; and if you fﬁil t.o answer the Complaint within the time aforesaid, judgment by default
will be rendered against you for the relief demanded in the Complaint.

RESPE TI‘ULLY BMITTED,

i

Y W‘/Pohakoff F
Raymond P, Muliman, Jr.
POLIAKOFF & ASSOCIATES, P.A,

215 Magnolia Street
P.O.Box 1571
Spartanburg, SC 29304 .
(864) 582-5472
: [ " Attorneys for Plaintiffs
December t , 20135,
Spartanburg, S.C.

WOM 000007
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STATE OF SOUTH CAROLINA )

IN THE COURT OF COMMON PLEAS

- ) (Jury Triel Requested)
COUNTY OF SPARTANBURG )

Hilda Stott, individually and as Petsonal

Management, Inc.; and White Oalc Menor -

Spartanburg, Inc. d/b/a White Oak of
Spartanburg,

~
2

Defendants,

y  CANO.20s-cP42-5)18 D)
Representative of the Estate of Jolly P. )
Davis, deceased, and as Personal ) )
Representative of the Statutory ) COMPLAINT
Beneficiaries, ) (Wrongful Death and Survival Action),
) .
Plaintiffs, )
. : )
V. , )
| : )
‘White Qak Manor, Inc.; White Oak )
)
)
)
)
)
D)

;
gi:l

The Plaintiff, Hilda Stott, as Personal Representative _of the Bstate of Jolly P, Davis, does

heteby respectfully allege as follows:

1,

~ of the Bstate of Jolly P. Davis (Claimant #2),

2.

- APP 0010

and doing business in the Coutty of Spartanburg,

PARTIES AND JURISDICTION

That the Plaintiff Hilda Stott, individuatly as-Claimant #1, and as Personal Representative

is 2 citizen and resident of the state of Virginia,

That, upon information and belief, White Osk Manor, Ino. (hereinafter “WOManar’) is &
for-ptofit entity incorpotated under the laws of the State of South Carolina and is licensed

State of South Carolina,

That, upon - information and belief, White Oak Management, Inc, (hereinafter
W OManagement”) is a for-profit entity incorporated under the laws of the State of South
Catolina and is licensed and doing business in the

County of Spartanburg, State of South
" Carolina. : ‘ .

That, upon information and Belief, ‘White Oalc Manor-Spartanburg, Inc. d/b/a White Oak
of Spartanburg (herelnaftes

"WOS") is a for-profit entity incorporated under the laws ofthe
‘State of South Carolina and is licensed and doing business in the County of Spartanburg,
State of South Carolita. -

That, upon information and belief, WOManor and WOManagement own, operate, manage,
and oversse WOS.,

WOM 000008
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10.

11

12,

13,

14,

That, upon infoxmation and belief, at all times relevant heseto, WOS has operated & nusing
home facility and has done business i the state of South Carolina.

That, upon information and belief, at all times relevant hereto, Jolly P, Davis (hereinafter
“Plaintiff Davis”) was a resident of WOS and there existed 2 resident/facility relationship
between Plaintiff Davis and the Defendants, and therefore Plaintiff Davis was thereby

" entitled to all the protections affoxded such residénts in South Carolina. -

Thét,‘?laintiff Davis was a resident of WOS ot all times relevant hereto in the County of
Spartanburg, Stete of South Cerolina, and was a vulnerable -adult es defined by S.C.
Omnibus Advlt Protection Act.

‘That, upon information and belief, at all times relevant hereto, WOS delivered nuising
home care for a fee and had authority, express ot implied, to control the means and agencies
employed to execute the delivery of nursing home cate to Plaintiff Davis during his

. residency at WOS.

That, upon information and belief, at all titmes relevant hereto, WOManor and
WOManagement directly participated in the ownetship, operation, and/or management of
nursing homes for profit, including the facility whare Plaintiff Davis resided, Purther,
WOManor and WOMenagement, at all times relevant hereto, exerted managetial control
and operational conttol over WOS, and that such control was so extensive and pervasive
that WOManor and WOManagement actually opetated and managed said facility, and did
business as said facility. Further, the control by WOManor and WOManagement was S0

extensive and pervasive over WOS that the business of WOS was the business of
WOManor and WOManagement.

That, upon information and belief, at all times relevant hereto, all Defendaits named herein
are of have been involved in budget, staffing, training, supervision, development,
management, consulting and implementation of policies and procedures for WOS and have
direstly controlled the operations at Said musing home facility.

That, upon information and belief, at all times relevant heteto, all Defendants have engaged
jn-substantial business activities in South Carolina, including the management, operation,
conteol and/or ownership of the Defendant nursing home facility during the relevant time
period.

That, upon information and belief, at all fimes relovant heteto, all Defendents named herein
have promulgated and established the policies, pracedures, protocols, staffing decisions,
and budgetary decisions at WOS, and all Defendants named herein have directly controlled
seid facility at various times. )

That, upon information and belief, at all times relevant hereto, the acts and omissions
causing Plaintiff Davis’ injuries deficiencies at WOS nursing hore facility in Spartanburg -

- County, South Carolina were anthorized, approved and ratified by all Defendants named

herein.

WOM 000009
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15,
16

17.

18.

That the Court has juvisdiction over all the palﬁes and subject matter.

That the acts and delicts referred to hexein oceutred at Defendants’ facility in the County
of Spartanbutg, State of South Cerolina. .

That this action is being brought pursuant.to the South Carolina Common Law of

Negligence, Gross Negligence, Negligence Per Se, Wrongful Death, Unjust Emichment,

Breach of Fiduciary Duty and the Unfair Trade Practice Act. .
GENERAL FACTUAL ALLEGATIONS APPLICABLE TO ALL CLAIMS

That on Janmary 2, 2013, Pleintiff Dayis wes admitied to WOS with the understanding that

. be would be provided with the care that his health conditions teasonably required.

19,

20,
201
21.

22,

23.

94,

25.

26.

APP 0012

That while residing at Defendents’ facility, Plaintiff Davis was damaged and injured, and
eventually died as a result of custodial neglect and negligence, including violations of the
standard of cate for nursing and custodial care.

_That Plaintiff Davis was a resident: of Defendants’ facility fiom his admiséion until his

discharge on January 6, 2013,

That, while a resident at Defendants’ facility, Plaintiff Davis was overmedicated and
dehydrated which led to his untimely death.

That Defendants’ facility failed to propetly monitor and care for Plaintiff Davis by failing
to ensure he was hydrated and not given unnecessary medications,

That, at all times relevant heteto, Defendants were required to exetcise due cate in the
supervision.and care of their residents to prevent the ocourrence of new adverse health
conditions and to prevent curtently existing adverse health conditions from detetiotating.

That during Plaintiff Davis’s residency at WOS, the acts and delicts of Defendants caused,
and wote the proximate causes of Plaintiffs’ conscious pain and suffering, mental distress,
medical bills, funetat bills, loss of dignity, and wrongful death. '

That the Plaintiff institutes this action in order to recover for P]airitiff’s irxjuﬁes. Said
injuries and damages were the proximate result of the aots and deliots of Defendants.

That the provisions of the Omnibus Reconciliation Act of 1987 ("OBRA"} were applicablo
with regard to Plaintiff Davis. Defendants were under an obligation to follow all rules and
regulations of OBRA as well as all applicable state and federal laws, rules, regulations, and
guidelines including 5.C. Regulations 61-17, the South Carolina Adult Protection Act, and
the South Carolina Nurse Practice Act, S.C. Code § 40-33-5 et. seq.

That the Defendants wero Hable and responsible for the acts and delicts of their employees,
agents, and servants under the p}‘inoiple of respondeat superior.

3
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27.
and

28.

That Pefendants are vicatiously liable for the acts and delicts of their employees, agents,
servants, . :

“That the Defendants held WOS out to the State of South. Catolina, the South Carolina

Departinent of Health and Bnvironmental Control, the public at large, and specifically to .

Plaintiff Davis and his family, as being:

‘a,  skilled in the performance of nursing, rehabilitative, and other medical suppo'rt

29,
30.
3L
32,

33.
34,
35,
36.

APP 0013

services;
b, properly staffed; supervised and equipped to meet the total needs of its residents;
o. able to specifically meet the total nursing, personal care, medical, physical therapy,
- and ) .
d.  licensed by the South Carolina Department of Health Environmental Control and
' complying on. a continual basis with all staie and federal rules, regulations, and
standards established for nutsing homes in South Carolina.

That the Defendants held WOS out to the United States of America, the Centers for
Medicare and Medicaid Setvices, the public at large, and specifically to Plaintiff Davis and
his family, as belng a skilled nussing facility and as a nursing facility meeting the
requirements of 42 CFR Part 483. : '

That the Defendants were under a fiduciary duty to provide reasonable, appropriate and
adequate care to Plainiff Davis pursuent to state and federal laws, tules, regulations,
guidelines and existing industry standards.

"That the Defendants owed certain non-delegable duties to Plaintiff Davis including, but not

Timited to, the duties set forth in the foregoing and ensuing paragtaphs of this complaint.

 That, at all times periinent heteto, Plaintiff Davis resided at Defendants’ facility, and as

such was under the exclusive control and cave of Defendants and their employees, agents,
officers, and servants while a resident. :

That, at all times pertinent herefo, WOS, as licensee was ultimately responsible for
maintaining approved standards for the facility.

That the Defendants, their officers, agents, servants, and employees negligently “and
caelessly failed to provide care and ireatment to Plaintiff Davis. : '

That, upon information and belief, Plaintiff Davig’s health conditions wete aggravated and

exacerbated by the Defendants' repeated failure to propetly supervise him or monitor his
medical condifions and keep him safe from harm in that he suffered from being
overmedicated, from dehydration, neglect, and mental and emotional distresses, which
ultimately Jed to his wrongful death. These deviations from the standaxd of care were the
proximate causes of consclous pain and suffering, mental distress, medical bills, funeral
bills, loss of dignity, and wrongful death.

That Defendant WOS, ditectly or indirectly, received federal and state funds as

4
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37..

38,

39.

40,

41.

42,

reimbursement of the care of residents including Plaintiff Davis.

» FIRST CAUSE OF ACTION
(Negligence, Recklossness, and Gross Negligence)

Relevant and consistent allegations contained in. paragraphs 1-36 are incorporated by
reference as if written verbatim herein, :

That Defendants had a duty of due care to theit patients and residents to discover, wam
and/or prevent risks; to take reasonable safety precautions; to eliminate urreasonable risks;
and to provide proper protection from harm., a

That Defendants, named hereinabove, had a duty to treat flie Plaintiff at a Ievel that met or
exceeded the recoghized standard of care, which Defendants breached. 3

' That Defendants, by and through Defendants’ agents, servants, and employees were
" negligent, reckless, grossly negligent, willful, wanton, teckless and careléss in treatment of

the Plaintiff, and that Defendants performed duties in a manner .well below the
recognized standard of care for the same or similar provisions in the same or similar

_ circumstances,

That Defendants had a duty of due.care to their patients and residents to discover, warn
and/or prevent risks; to take reasonable safety precantions; fo eliminate physical, mental or
emotional unreasonable risks; and to provide proper protection from hatm.,

That Defendants, by and through their agents, servants, and employees, wete negligent,
willful, wanton, reckless, careless and grossly negligent and deviated fiom the expected
standards of skill, care, and learning in their treatment of Plaintiff Davie. More
particularly the Defendants were negligent in the following particulazs:

a. failing to properly supervise as requited, and as promised to the fanily upon

admission; .

b. failing to provide the care, supervision and monitoring of patients, residents, and,
in particular, Plaintiff Davis, which was required by law and which was necessary
for his health and safety; :

a. failing to hire, train, and supervise personnel to properly avoid preventable injuries
to residents and, in particular, Plaintiff Davis;

d. failingto provide sufficient numbers of qualified personnel including nurses, nurses
assistants, medication eides, andfor orderlies to mest the total needs of Plaintiff
Davis; '

e failing to abide by applicable federal and state laws governing long term care
facllities and nursing care;

£ failing 1o hire a sufficient number of trained and compstent staff and failing to

sufficiently budget for same; :
Tailing to follow the liconsing and regulatory rules of the State of South Curolina;

+ Tailing to develop and follow an apprapriate Plan of Care;

ol
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43,
44,

45.

46,

i failing to properly train employees to deal wfth'rcsidents who were unable to care

for themselves;
3 failing fo provide emetrgency services when needed;
k. failing to prevent Plaintiff Davis from becoming overmedicated;
1 failing to properly monitor Plaintiff Davis;
m,  failing to appropriately diagnose Plaintiff Davis's condition;
. failing to provide adequate hydration;

o. faiting to provide an adequate plan of care to include necessary intetventions o
© promote hydtation and prevent dehydration;

p. failing to consutt with and/or report to the physician and/or the Registered Dietician

in a timely manner Plaintiff Davig's decrcase in fluid intake and changes in

condition; A
q. - failing to keep Plaintiff Davis properly hydrated and nourished;
I, failing to keep Plaintiff Davis’ chart fiee of fraudulent documentation;
8. failing to monitor and assess Plaintiff Davis adequately for pain and discomfost;
1. failing to treat Plaintiff Davis with dignity and respect; ,
w failing to exetcise due care; and
v, by other negligent acts and/or omissions yet to be dstermined or defined.

That, as a result, Plaintiff Davis experienced conscious pain and suffering, mental anguish,
and suffered wrongful death.

That the aforesaid acts and. delicts were the sole and proximate cause of Plaintiff Davis's
injuties and death. ' '

That the wrongful conduret of Defondants set forth in the negligence, gross negligence, and
negligence per se counts of this complaint was undertaken without regard to the health and
safety consequences of Plaintiff Davis who was entrusted to Defendants’ care, and rises to
the level of gross negligence in that Defondants’ conduct was willful, wanton, reckless, and

shows a conscious disregard for the health and safety of Plaintiff Davis.

That the Defendants Mdependeﬁﬂy and through their managers, officers and othets yet
unknown demonstrated conscious and infentional disregard of and indifference to the rights
and safety of Plaintiff Davis and other patients at WOS as demonsirated by:

 a. Their business practice of attempting to care for tesidents with an inadequate

number of trained staff, which their officers and managers knew or should have
kriown wete reasonably Likely to result in injury to Jolly P, Davis and their other
patients; and ,

b. Their business practice of failing to supervise and train thejr staff in otder to ensure
that their policies and procedures were known to and adhered to by licensed staff,
and that licensed staff practiced within their scopes of practice,

SECOND CAUSE OF ACTION
(MNegligence Per Se) :

.6
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47,

48.

‘49,

50,

51.

52

53.

54.
55.
56.

57.

Relevant and consistent allegations contained in paragraphs 1-46 are jncorporated by
reference as if written verbatim herein. : A : -

That in additioxi to the above, Plaintiff alleges that Defendants have been negligent per se
in their violations of sections of OBRA (Omnibus Budget Reconciliation Act of 1987),
S.C. Regulations 61-17, the Adult Protection Act, and the Nurse Practice Act.

That each and/or all of the foregoing state and federal laws, rules and regulations presciibe
certain actions ot define the standard of conduct. Plaintiff Davis was and remains in the
class of persons sought to be protected by each regulation and/or statute. Moreover,
Plaintiff's injurdes were the type of hamm that each of these regulations were intended to
prevent according to the extent that the Defendants’ conduct violated these regulations.
Such conduct amounts to negligence per se as that term is defined and is known and

nnderstood at law, Each act or omission constituting negligence per se was the proximste -

cauge of Plaintiff Davis’s injuries and damages.

Thet as a ditect and proximate result of the Defendants’ acts and delicts, Plaintiff Davls

enduted exireme conscious pain and suffering, mental distress, medical bills, faneral bills,
Toss of dignity, and wrongful death. ‘ :

“That teasonable custodial cars requites that the facility provide each resident with sufficient

ftuid infakes to maintain proper hydration, per said regulations and statates,
That dehydration is copsidered a sentinel event and life threatening

That residents need at loast one point five (1.5) liters of fluids daily to avoid dehydration
and maintein heatth, which Deféndants failed to provide, in ﬁn'the_; violation of said

regulations and statutes.

THIRD CAUSE OF ACTION
(Unjust Eniichment)

Relevant and consistent allegetions contained in paxagraphs 1-53 are incotporated by
reference as if written verbatim herein.

That Defendants received funds from both the state and fedesal govemment which were
intended to be used to properly care for Plaintiff Davis,

That Defendants did not use seid funds to properly care for Plaintiff Davis, and were
therefors unjustly enriched by receipt of said funds. .

That as a result of aforementioned misuse of funds, Plaintiff Davis suffered conscious pain
and sufforing, mental distress, medical bills, funeral bills, loss of dignity, and wrongful
death. .

FOURTH CAUSE OF ACTION

7
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58.

39,

60.
61,

62.

63.

64.

65,

66.

67.

68.

69.

(Breach 61‘ Fiduciary Duty)

That relevaut and consistent allegations contained in paragraphs' 1-57 ate incorporated by
reference as if written vetbatim herein,

That, according to the South Carolina Adult Protection Act, at all times relevant hercto
Platntiff Davis was considered a vulnerable adulf.

That 3 fiduoiary relationship existed between Defendants and Plajntiff Davis.

That Plaintiff Davis frusted in, confided in and relied upon Defondants to use their
expertise and discrefion for his cave. : :

That Defendants accepted Plaintiff Davis’s trusf and reliance and so became responsible
for Plaintiff Davis's health while residing at the nusing home facility.

That as a result of aforementioned reliance and frust upon Defendants, Plaintiff Davis's
physical and mental health was pleced in the hands of Defendants.

That Defendanté breached this fiduciary relationship by allowing Plaintiff Davis's physical
and mental health to deteriorate during his residency at the nursing home facility.

FIFTH CAUSE OF ACTION
{Joiut Venture)

That relevant and consistent allegations contained in patagraphs 1-64 ate incorporated by
reference as if written verbatim heyoin, K '

That & joint venture is an association of two or mote individuals engaged in a solita:y
business ettetprise for profit without actual partnership or incorpotation.

That elements of joint venture in the State of South Carolina are:

a. an agreement;

b.  -ajoint interest in a conamon business; ’

c. an undexstanding that profits and losses will be shared, and;

d. a right to joint control. .

That a joint venture exists when there is:

a. contibution of resources by both parties;m ,
b. joint proprietorship and control over the subject matter of the property engage in

the venture;
c. shaving of profits by express or implied agreement, and;
d. an express or implied contract showing join venture,

That all Defendants herein were involved in ajoint venture.
8
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\ " SIXTH CAUSE OF ACTION
' (Alter Ego)

70.  Relevant and consistent allegations contained in paragraphs 1-88 are incorporated by
refetence as if written a verbatim herein.

71, That, upon information and belief, WOS was dominated by WOManor and
WOManagement before, duting, and after Plaintiff Davis's residency. These Defendants .
- giphoned profits from the nursing home chain through self-dealing between the entities,
excessively compensated themselves and other executives, and participated in other
methods of divesting the licensee entities of needed capital and assets, while allowing the
chain to suffer financial losses and provide poor care as a tesult of inadequate capitalization -
and consequently inadequate supplies and staffing, resulting in unnecessary injuries, death
and suffering, including that of Plaintiff Davis. o

SEVENTH CAUSE OF ACTION
(Wrongful Death)

72.  Relevant and consistent allegations contained in patagtaphs 1-71 are incorporated by
reference as if written verbatim hetein, : '

73,  That as a direct and proximate result of Defendants’ negligent, willful, wanton, reckless,
careless and grossly negligent conduot, by and through their agents, servants, and
employees, decedent was severely injured in Defendants’ facility.

74.  Thatthe injuries so inflicted on the decedent were the proximaté oauss of Plaintiff Davis's
wrongful death on January 16, 2013, resuliing in the damages, injuries, harms and losses
1o the wrongful death beneficiaty — Claimant #1 Hilda Stott. :

75.  That the sole and proximate cause of all the harms, losses, injuries and death suffered by
Willie Wilson was the combined and concurtent acts and delicts of all the Defendants and
their agents acting in a joint vexture and integrated enterprise.

WHERERORE, Plaintiff prays for judgtment against the Defendants for actual and punitive.

damages in the sums deemed appropriae by the jury, for the costs of the action, and for such other
and further relief as this Court may deem just and proper. :

(SIGNATURE BLOCK BELOW)
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B0 Vs hine s anapiold drug, Kepording to the lterature,
apiold 15 aneffective palliative drug in chronic efstructive pulmonary
disease paticutswith distressing dyspnea that Is refractory to standard
modalitias of treatment.” Wheh it dosetibes dyspnea that fs refractory to
standardtreatments, it meansithat the usua [ tieatraents for CEPD are not
effuctive Ih alleviating symptoms. 5ta ndard treatments for COPD Include, -
byt may:aot be firnited to the fallowing, depending-on the stage of COPD:

 smokirig cessation, diet, wiinimizing sk factors (fu vaccine),
cartiopultnanary rehiab., supplémental oxygen, pronchadilators, and

Tnhaled steraits, {When thesatreatments fail to reltevathe patient of '
dyspried (hreathisssness), theuse of atal and parehteralopields to palliate
breathlosshess fs supported by a Gochivarie Yeview by lennings etal.

i1y Ehe Caehratie review of 18 studies, types, dosas angd routes of

| administration of epiotd were varied; clearly, theoptimal opleid dasing far .

cellof of-dyspriea has nat been established. Pulllativé care experts’
récommendation foriréatment of severe dysprien [n-oplofd-nidve patiehts I5
morphifne sulfate Smg ordlly every 4 b equivalent dose foF bregk-throuth
symptoiits every 1-2+h-as meeded and to Htrate Inin crements of 50-100%
every 24'h, Theyfur.t‘-hér stuggest to reduce the above-recommended doses

' by 50% ond 't fitiité with Incrementsof-25% every24 h, as neededin

severe pilmohdty disetse p’dtzlems..-Réﬁmrata"rjf:depréss'idn ia o widely held
corcern-foruse of epicids in severe pyimenary-disease po tients. Bleven-of-
fhie 48 studles included-in. the Gchidne review had Information-on blood
gases -qr-.axyggen-.saturgft'iom In-aill but-ene study, ne significant changes were
noted after eploid aéininistration, The commaon gastrolitestingl adverse

-affects-af aplolds are nauseq, vomiting-and-constipation. ‘However, except:

For constipation, these symptoms abate In3 daysto 2 weeks; as
pharmgcologic tolerance develops.

httg_:[Zemeg‘i;g:ing.mgdscage.cnmfar-;]cl‘ggz_ 9 Z66‘ﬂ~treatm1mtﬁawiaqb‘SbiB
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On 01/02/43, aki interlm.care-plan wasilled out for M. Davls that Ineluded
thefallowing: monlitor paln, nan-drug-infervantions. Thera was:ho
' statéiment that he was.astually experiencing any pain, and 6o fogation of
any paly elted, tn-the White Oak physiclan orders, there was an grder for
Merphine ER (extended releass) 15 mg. PO Q.8 hours for a diagnosis of pain,
though there was nedocumented- évidence he was f any pai. This order
was diseontinued on 03706713, which Isthe-day Mr, Davis was transferred
o the haspital, O 07,/06/18, the order was thanget to Mbrphine 15 m
. pEQ 12 hours “dueto-pain.” This.orderwas changed atthe ragquesy afithe -
niete, whi wasconeermed that Mr, Bavis was hot alert srivugh to work
With thierapy. '
Acedrding to-thie literature | have dlreddy glted, thé Fecomtherided dose for
severe dyspnea in opioid naive patients {patientswho are ndt chrbnically
recelving higher ddses of-oploid analgesics ar a dally hasts) is 5 vog osally
every 4 Haurs. Thisis-aguivalent to 30-mg/day. In addition, for patients with
ésvere pulmonaiy disease, these racomimerdad doses should: be reduced
" by 56% due ta the.cancern of respitatory depression.

bt was a devlation for the-nurses to follow an Inappropriate order-and hot
to guestion Dr. Warfen-ovet the inapprapriite otder. Anurse Is a patient '
advocate, and when administering medication 1t the standard of carete
~ ddvocytre-for the pattent byFotlowing the 5 R's of medication administration
. (aophe experts haveadded 3 more):

a. Right patient

b, Right medication

.. Right dose

d. Right route

e. Righttime

f. Right documentation

g Right+eason (confirm the rationale for tfie ordered madicatisn)
h. Right respohse

I oo Y
et el oty
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Referance; Nursing 2012 Drug Handbaok. {2012). Upphneost Williars & '
Wilkins: Philadetphla, Petinsylvania, ' -

[n.considering the n!ghf-i"eaéoh, iir. Daviswas ordered: high dosesof eral
Narphine for the teason of pdin, though he never complalned of palh, ter
is thete eyidence In the Feaoids that ie-had pdin, A hutsé note.on(1/06/13
statashe recelvas Monphing ER 35 mg-every & hours for painand Lortab 5
-avety 4 hours for Rraakthzough pain. Her note thenstates, “no vcbmplaiin.ts
of paln ot discorfort.” When Hospice ardered Morphine for hirtin '
Septembar of 2012, they-ordered itfor his dyspnes with any exeftion, This
wis ah appropriate reasori. : : '

“There is aif IAR niats on D1/06/13 at 1:88:PN that states, Morghing ER 15
mg scheduled for 2:00 BV was refised by ragident, He stabed it idkes him
sleep and hewants to-be alert for thetapy-tomorrow. This is an ndleation
Hhat M, Davis's Morphitiie dobe ridkdéd to be ieevaluated and adjusted,

1 yyas also wdevlation Tor the hurses ot fo uestion Dr, Werren's.arder 10
give Warphine ER avery:Bhoyrs, Accotding £o. the Instryctions for
administerfog: ER Motphine, patients ghould:tdke morphine: extende-

s ralensg Eopsules on - regular schedule to-getthe most benefitfram t, Do
]  notiake duses afmorpliine extended-release capsulesclosertfian 12 hours
A . apart '
: According te Mr, Dayis! MAR, he was: belng given the Morphine ERvery 8
‘ : hatirs:& AM, 2 PV, and 10 PML. '
. Anether déviation wasan arder for-Loriab 5-500 on the MAR, but ho
| : dootor’s. ordérfor ghe Lortab., it 1s inappropriate to ad ninister a-dtug
! ' without & physician order, aspecially a-narcotic, which ls & reguldted drug.

The ardér start date was 01/01/13, arid the end date was 01/08/13. It is
chisrtad in the MIAR that.a dose of the Lortab at D288 AM o 01/05/18:
Nurse shated-her réasen for giving the Lortab was “fot general discomfort.

3
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" Resldent says he just sore all over and-doesn’t.feel goad.” Thefe was no

" ipvestigation of- why he was sere and didin't feel good, arid there was.no
: clarification with the physician over whether M. Davis had a legitimate
: wrdex for Lortb, |

Aecording to Instructions for taking Dramamine, it ie.inappropriate to

. take/glve it for nausea and vomiting not caused by metion sickness. It1s.an

antibistamine, and 1's-use should be limited to motfon sickness and orily far

‘ nauses, voritna, atid dizzingss assoelated withmotion-sickness., t can

_ Hause drowsiness. [t 1s.also notd drug ef-chelice for patlents with '

’ - paspiratory problems. The hurses should Have beah awvare gfthese side
otfasts, and should have guestioned £his arder, There'ls also calition
advised with giving Dramamine and Phenergan togethier because both cin
causs sedation. Oh 01/04/13 atid 03/05/13, nurses adminfstered & doses of
Phitiargan to:Mr. Davts within 20 houts ih addiiion to-Dramamine 50 mg,
atid 30 mgotMorphine ER. Glving this ainoynt of drugs that have a
sedative effeot can fncrease; prolog, o intehsify the sedative aetion of

eachi-druE, and 50 should be given With extreme gaution, ar not at all,

3% e
i

& Thereds o dotgmghtatian o ABLS, fie infiliy Had 8 catheter, so his
aring oltpits-holld have begn chatked each shift, There Is no

' record of ritakes and urine outguts, Therels no-recerd of his .
P performance 6f any. ADL's, There Is 1o nurse er CNA documentation

i oivfhe ADL sheets. - _

P b. There Is notcarisistent documentatio 10 the Autse hotes of pain

: madlcation that was administeredto-Mr. Davis, ner any ‘

: dosurentation of his respohse to pain-riedicition (other than adese
! of Lortab), Accotdibg to-a-guide for dbcumentationn fuesing-homes,

the fellowlng shotld be desumented when pain.medleation.is belng

. administerad: date/tima, location of pain, desaription of paln and
score ot pain scale 1-16, goal for restdent's reltef, whether o hot
pain Himits ADL furictions orinterferes withsteap, whether pesident’s
pain geal is-met, and. whether the meditatlon 13 sffective (how

s
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witss/ Ay gmet: s/aloflesNursing%620Homes
Fobart “ﬁl’lfdﬁ-‘ df
c There:ate discrepanties in the chart about whether or not Mr. Bavls
had aTall on 01/03/13, Ar04:10 AN ofi 01/03/13, Beth Pajnter, LPN
charts that Mr. Davis had a fall earller inthedfay. On 01/04723, at
0213 Al aud at 0414 AM, Chefyl endeisbr, RN, states that the
note regarding the fall weltten an 03/03/13 did not pastainto Mr,
Davis, MDS.astessrivent on'01/06/13 states: M, Davis has had 1 fall
sinée admission to SNE, and he suffered minor injury. Nurse note by
Karen Sylvester, RN, ah 01/45/13, at07;33 AM statad he had ndusea
and a fall on 81/05/13. :
hitpss vy gmef.ote/A

"Bocumantatien is.a matter of godd clinical practiceand.is an
expectation af tralhad and Yicensad health tare professionals.”

- sbnariiatiabs Aralhono /o4 ‘s ol visulted-on elther04/84/13 or
01706748 weta PT-23.9 (wl.-10.5-18.5), IN K2:08, Glucose-59 (nl~70-108),
BUN-60 (Al 7-25), ron-81 {nl-50-212), vitamin B12-1315 {nl211-91%)-ean
be elevated ih patlents with-disbetes, WBC's-28.3 (nl.-4-11), heroglobin-11

- (nl3.5417.5). The test of the labs drawn today were WNL. By The time the
$aciiity physiclan noted thesé labs on 01/07/13, Nr, Davis was already fn
thie hospitsl, Thenifrses shotld-have knbwn therewas an-order for these
ik to. be draivn, and sy shouldhave riotad whep the repart Wwas
rastalved, and reviewad the lakirasults, and teported the. abnormal ones to
fhe dottor right away. Murses areexpestetta ha awvare off abhorial lab
rasults énd to take agipropriate action by Informing the physicjan. An
alevated BUN Is indlcative of kidney fallure, and elevated WEC!S ara
indicative of ah infection, A nurse should be aware.of this. In addftion, Mr,
Davis was recelving B2 supplementation, and whar his level was elevated, .
the nurse should-have Informed the physictan so his supplement dose could

5
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‘ have aither been lo tcontinuéd.

:- 4. L O e 5

begitning on OLWALS, M. Davis bagan complaning ofhausea abd

: vatiiting. He 4lse complalned-efwatery stodls. This led o his refusal to

i faketils Thadicationsiand 1o tale T apprapitiate arqurrts of fulds. He also

i refused tost afthis meils for approximately & days. This was hot reported .

e

et we it ey @wAs Mesa

S et e S 0 S e
M.

torthe physiclan. A nutkition consultwas hat ordered, Thére wasiio
monitoring of intake-and output. This soitdination of vomiting, diarthea,

- andlack of oral intake can cause serlous dshydration, and:this was
confifined an his admission to SRMC on 01/06/23.
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STATE OF SOUTH CAROLINA
' IN THE COURT OF COMMON PLEAS
SEVENTH JUDICIAL CIRCUIT

Ny gl St

COUNTY SPARTANBURG

Hilda Stott, individually and as Personal -
Representative of the Estate of Jolly P.
Davis, decensed, and as Personal
Representative of the Statutory .
Beneficiaries,

Plaintiffs,
: ANSWER
v.

White Oak Manor, Inc.; White Oak: 2015-CP-42-5123
. Management, Inc,; and White Oak Manor -
Spartanburg, Inc. d/bfa White Qak of
Spartanburg,

Defendants,

vvvvvvvvvvvvvvuvu 2

On information and belief, pursnant to a “Durable Power of Attorney for Finance” and/or a

“Soutls Carolina Statutory Healthcare Powet of Attorney™ the Decedent, Jolly P, Davis, gave the

Plaintiff, Hilda Stott, the right to act for him, a copy of each is attached heteto and incorporated

herein by reference. Pursuant to that authority, at the time the Decedent becams a resident with the

- Defendant WOS at that Defendant’s facility, the Plaintiff, Hilda Stott signed an Arbitration
o

Agreement, 4 copy of which is also attached heteto and incorporated hevein by référenge. On -

& o

information and belief, this Arbitration Agreement is valid, binding, and therefore i.*é'x}éemégé ‘this

lawsuit, Consequently, at the same time that Defendants file this Aunswet, they have%é!so filed an

g4 Ld

17 .
appropriate motion to dismiss and/or compel arbitration consistent with the agrcementé.b:etwe_ﬁn the

. parties celling for atbitration in lieu of civil litigation. Subject to this defonse, and Defendants’

APP 0026
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motion, Defendants ;‘espox;d to the allegations set forth by Plaintiff in her Comp!aint as folléwws: '

1. Defendants admit thoss allegations set forth in paragraphs.1, 2, 3, é, Sand 6.

2. It is admitted, as alleged in paragraph 7, that there existed a *“resident/facility
relationship” between the Decedent, Jolly P, David, and WOS., With regarﬁ to the other two (2)
Defendants thesg allegations are denied.

3. The allegations set forth in paragraphs 8 and 9 ave admitted, -

4, Itis .adn.liﬁed, as alleged in patagraph 10, that WOManor owned the property upon
which WOS conducted its business, as well as the stéi:k in WOS. All other allegations set forth in

. paragraph 10 ;zvith regard to this Defendant, WOManor, are depied. It is also admitted, with regard
fo WQMaQagemexxt, that it, althongh not an owner, was involved in the management of WOS, as
well as other nursing homes owned and/or opetated by WOManor. The other allegations set forth

‘in pa_lragraph 10 are dended,

5. It is; admitted, as alleged in paragmpli li, that the Defendants WOManagement and

WOS are involved in budget, staffing, and the other endeavors set férth therein, With repard o
4 WOManor, itis admitted that it has some involvemenf with regard fo implementation of polisies and
procectures for WOS, All oti:er allqgations set forth in paragraph 11 are denled,

6. The allegations s¢f forth m patagraph 12 ave denied insofat as they refer to all of the
Defendants having ex;gaged in “substantial bnsines's activities in South Carolina.” However, as
indicated above, the Defendants WOManorand WOManagementboth have son.‘ne'involvement with
WOS. All other allegations set forth in patagraph 12 are denied.

7. Theallegations set forth in paragraph 13 are denied. However, the responses setforth

by the Defendants above are incorporated herein by reference to the extent they apply to thete

2
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- allegations. ' 3 _ ;
8. The allepations set forth in paragraph 14 are not undesstood. Thetefore they ate
denied. All Defendants specifically deny having committed any acts ot having been involved with : | l \

any omissions that caused the Decedent amy injuries, or that might otherwise be accurately

categorized as “deficiencies.”
9. The allegations set forth in paragraph 15 area admitted. : o

10,  On information and belief, the allegations set forth in paragraph 16 are admitted. . C

AN

11.  The allegations set forth in paragraph 17 requice no response, To the extent they do
they ate denied. |
12, It is adwitted, as alleped in paragraph 18, that the Decedent was admitted into WOS
- and was provided with the care that his health condiﬁons were reas'onably required. All other
allegations set forh in paragraph 18 are denied.

13.  The allogations. set forth in paragraph 19 are denied.

14, Ttisadmitted, thatthe Decedent was a resident at WOS from the date of his adimission
uatil the date of his discheargs. Insofar as WOS. ig concerned, the allegati(;ﬁs set forth in paragraph
20 are admitted. All other allegations set forth in parageaph éO are denied.

[5. The allegaﬁons set forth in the scwﬁd paragraph 20 at-xd in patagtaph 21 are deﬁied.

16.  The allegations set forth in paragraph 22 are denied. However, it is admitted that

© 'WOS was required to exercise due care with regard to its residents, including the Decedent, Itisthe | o
Defendant’s pOSitim that such due care and supewision were properly provided; |
| 17.  The allegations set forth in pavagraph 23 ate denied,

18.  The allegations set forth in the first sentence in paragraph 24 require no response,

3
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To the extent they do they are denied. The allegations set forth in the second sentence in paragraph

24 are denied,

19.  Ttisadmitted, as alleged in patagraph 25, that alt acts and laws that were applicable
to the Decedent;s care by WOS were to be complied wilh; as they were. All other allegations set
forth in pavagraph 25 to the contrary ave denied. |

. 20, Ttisadmitted, as alleged in paragraph 26, that WOS would be liable and responsible
for any acts and delicts on the part of its employees, eto. All other allegations set forth in paragraph
26.are deniﬁd. | |

21, The allogations set forth in paragiaph 27 ate admitted with. regard to WOS. With
regard to the other Defendants they are denied.

22.  The allegations set forth in pavagraph 28 are admitted except with regard to (he

allegations set forth in subparagraph (¢) where the word “total” igused, Itis further admitted that

' WOS was licensed by the appropriate state and federal agencies, was xequired to fully comply with

" all applicable rules, regulations, standards, and the like, and in fact did so.

23, Itis admitied, as alleged in patagraph 29, that WOS held itself out to be a “skilled
nursing facility” and one that met the applicable rles, regulations and stmﬁards imposed by the
federal government. _

24,  Itis admitted, as alleged in patageaph 30, that WOS was.under a duty to provide

reasonable, appropriate and adequate care to the Decedent pursuant to both federal and state law, as

* well as the appropriate rules, regulations, guidelines and industry standards. This it did, All other

alfegations set forth in pavagraph 30-are denied.

25, - Rtis admitted that WOS owed the Decedent certain duties, some of which may have

4
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been non-delegable, and might include some of the duties previously described by Plaintiff in her
Complaint. Al other allegations set forth in paragraph 31 are denled.
| 26. . Itis admiﬁed, as alleged in paragraph 32, that the Decedent did reside.at the WOS
facility, and was under (he control and ocare of its employees. All other allegations set forth in
paragraph 32 are denjed, |
27. The allegétions set forth in paragraph 33 are admitted.
28. . The allegations set forth in paragraphs 34 and 35 are denied.
99, The allegations set forth in paragraph 36 are admitted.
30. The allegations incorporated by Plaintiffin her Complaint into paragraphs 37,47, 54,
58, 65, 70 and 72 are admitted and dehied to the same extent heretofore 6i'.he:eaﬁer admitted aqd
denied.
3 1‘. The allegations set forth in paragraph 38 ate admitted,
32,  The allegations set forth in puragraphs 39 and 40 are denicd.
33, Tt is admitted that WOS had most, if not ali, of those duties descril:)ed in paragraph
41. All other allegations set forth in paragraph 41 ate denied.
34, 'f‘he allegations set forth in pa.\ragraphs 42, 43? 44, 45, 46, 47, 48, 49, 50 and 51 are
denied, o | |
35,  The allegations set forth in paragraph 52 are denied. Howevet, it is admitted that
defiydration i a situntion that should fe avoided if al all possible.
36.  The allogations set forth in. paragraph 53 are denicd.
37, The allegations set forth in patagraph 53 are denied. However, it is admitted that

WOS recetves fands from both {he federal and state government with the intent that they be used for

5
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the care of ifs residents including the Decadent,
| 38, The allegations set fotth in paragraphs 56 and 57 ere denied.

39, The all'egaﬁbns set foxth in paragraph 59, having beretofore be.en admitted, ate again
admitted.

40. Itis admittéd, as alleged in paragraph 60, that there existed a rolationship bétween
WOS and the Decedent, which relationship this Defendaglt honored. _

41.  So faras the allegations set fovlh in paragraph 61 apply to the Defendant WOS, it is
assumed that if the Decedent had been asked, he would have indicated what is alleged. All other |
allegations set forth' in paragraph 6bl are denied,

42, It is admiited, as alleged in pmngmph 62, that WOS wis responsiblé for thg
. Decedent’s well—being. while a resident at its facility, All other allegatibns set forth in paragraph 62
are denied.

43,  The allegations set forth in paragraph 63 are denied. However, it is admitied th\gt

_much of the Decedent’s physicél.aud mentai health was placed in the hands éf WOS,

44,  ‘The allegations set forth in baragrabh 64 are denied. |

45,  Lacking information, the allegations set forth in paragraphs 66, 67, 68 anéi 69 are
denied, . '

46. Lacking -information, the allegations set fotth in pacagraphs 71, 72, 73 and 74 are
denied.

47, Aﬂ ‘other-allegations set forth by Plaintiff in her Complaint, not heretofore admitted

or explained are denied.
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FOR ADDITIONAL DEFENSES
48, ﬁ Defendant incorporates herein by reference all allegatibns hetetofore set forth.
49, . The Courtlacks subj ectmatterjmisdictim{and therefore Plaintiff’s Comiplaint shounld
be dismissed because the Plaintiff's claims are subject to a binding arbitration. Asindicated above,
_ Defendants intend, to file an appr.o;.)riate Motion lo Dismiss and/or Compel Arbitration. Therefore,
by filing this Answer, and otherwise paticipating in li'mited discovery, Defendants do not intend to
waive, nor waive, their right to have this matter resotved by arbitre_\tion. h

FOR A THIRD DEFENSE, *

50,  Defendants inéorporate hereln by reference all allegations heretofore st forth,

51.  Plaintiffs Complaint fails to state facts sufficient to constitute & canse of action
against the Defendants and therefore should be dismissed. - o

| OR A FOURTH DEFENSE

52. | Defendant incoxporates hersin by reference all allegations hexetofore se;t forth,

53,  Atall timeg relevant to.the matter set forth in the Complaint herein, Defendants
complied with generally ucc.epted healthcate standmds applicable to nursing homes rendeting care
to patienis/residents under the same ot similar c1rcums':ances., andasa result ther;of Defendants ate
inno way liable to the Piaixxtiff for the matters set forth in her Complaint. |

EQ- R A FIFTH DEFENSE
54, Defenélants incorporate herein by reference all allegations heretofore set forth.

55, Defendants plead contributory negligence and comparative nopligence on the patt of

decedent as a complete or partial bar lo Plaintiff's claims for damages, and would further allege that

{

7
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any uward. of damages slwulq_ be reduced completely, or in part, on account of decedent’s
proportionate negligence,
g SIXTH DETENSE

56.  Defendants incorporate herein by reference all allegations heretofore set foth.

57. Defondants plead the negligence, if aﬁy, on the part of decedent, ox on the part of
some other party other than the Defendents, as a complate o partial bar to Plaintiff's claims for
damages, and would further allege that anj award of damages should be reduced completely, or ih
patt, on account of dcccd_cnt’s and/or some other third party’s proportionate negligence.

EOR A SEVENTH DEVENSE
_. 58.  Defendants incotpotate .hérein by reference all allega(ioné hetetofore set forth.

- 59, Plaintiff is not entitied to an award of punitive damages against Defendants to the
éxtcnt that such an award is barred by the Constitutions of the United States and State of South
Carolina. Any suchaward of punitive damages would viqlate the prohibition against excessive fines
found in the Bightls Amendment ;:ftlae Constitution of the United States as a'ﬁplied o tﬁe States by
way of the Duse Process Clause of the Fourteenth Amendment of the Constitution af ;che United

States. Furthermore, any punitive damages award would violate the guarantee of the Due Process

found in the Fourteenth Amendment to the Constitution of the United States because of the lack pf ,

-ohjecﬁve guidelines on which a jury might bese its award and, further, that such guidelines, to the

extent they exist, ate atbitrary and void for vaguchess.
WHERREFORE, having fully respoxided to all allegations set forth by Plaintiff in het
Complaint, Defendants pray that it be dismisse, for the costs of this action, and for such other

and further relief as 1o this Coutt seems just and proper.
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HENDERSON, BRANDT & VIETH, P.A,

B)@ //M—‘

“Matthew A. Henderson

8.C. Bar #03023

Joshua M. Henderson

S.C. Bar #09078

Attorneys for Defendants
360 E. Henry Street, Ste. 101
Spartanbutg, SC 293022646

Spartanburg, SC

January , 2016 (864) 583-5099 FAX: (864) 582-2952
wr %”“‘1
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: ) SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG Y
' } CASENQ,: 2015-CP-42.5123
) .
Hilda Stott, individually and as Personal ) MOTION AND ORDER INFORMATION
Representative of the Estate of Jolly P. Davis,
deceased, and as Personal Representative of
the Statuiory Beneficiaries, ' .
' Plaintiff, ) FORM AND COVERSHEET
vs, ) :
' )
White Oak Manor, lisc., et al, C) A
- Defendant. )
Plaintiff’s Attormey: Defendant’s Attorney:
Gary W. Poliakaff, Esq., BarNo, ___ Matthew A, Henders, BarNo, 3023
Address: ' Address:
P.0. Box 1571, Spartanburg, SC 29306 360 E. Henry Street, Ste. 101, Spartanburg, sC
Phone; B64-582-5472Fax 29302-2646
E-mail: att@gpollakoff.comOther: Phone: 864-583-5099 Fax864-582-2952
E-mail: mhenderson@hbylaw.comQther:

PIMOTION HEARING REQUESTED (nttach wittten motion andl complete SECTIONS X and IXX)
[ JFORM MOTION, NO BEARING REQUESTED (coraplate SECTIONS TI aud TH)
T JPROPOSED ORDER/CONSENT ORDER (¢complete SECTIONS X and XID

SECTION L Heariug Information
Nature of Motion: Motion to Dismiss and/or Compel Arbitration
Estimated Time Needed: 30 minutes Coust Reporter Needed: - PAYES/[] NO
SECTION IF: Motion/Order Type

[TIwritten motton atiached
[JForm Motion/Order

I her ove for refipf orfaction by the court as sat forth in the attached proposed order.

)

Signatir of Attorney for [ ] Pinmnfr/@ efondants__ Dt ubmitted w
25- ce- SECTION IIX: Motion Tee S
51 PAID — AMOUNT: §

[:_l EXEMPT: {_] Rule te Show Cause in Child or Spousal Support ‘;': L.n
(chieck reason) [ ] Domestic Abuse or Abuse and Neglect o
[] Indigent Status ] State Agency v. Indigent Party : ‘:w P

] Sexually Violent Predator Act ] Post-Conviction Relief
1 Motion for Stay in Bankupley - -
] Motion for Publication  [_1 Motion for Execution (Ru!e 69, SCRCE}, s
{11 proposed order subimitted at request of the court; or,

teduced to writing from motion made in open eourt perjudge s instructions
Name of Court Reporter:

[ Other:
JODGE’S SECTION
[[] Motion Fee to be pald upon filing of the attached | JUDGE CODE
order, '
] Other: . Date:

: ‘WOM 000033
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STATE OF SOUTH CAROLINA o
IN THE COURT OF COMMON PLEAS

Nt ot

COUNTY SPARTANBURG

Hilda Stott, individually and as Personal
Representative of the Estate of Jolty P.
Davig, deceased, and as Personat
Representative of the Statntory
Bensficianies,

NOTICE OF MOTION AND
MOTION TO DISMISS AND/OR
COMPEL ARBITRATION

Plaintiff,
v.

" White Oak Manor, Inc.; White Qak
Management, Inc.; and White Oak Manor -
Spartanburg, Inc. d/b/a White Oak of
Spattanburg,

2015-CP=42-5123

uvvvvvvvvvv\_/vvvvu

: Defendants.

TO: PLAINTIFF, HILDA STOTT, INDIVIDUALLY AND AS PERSONAL

' REPRESENTATIVE OF THE ESTATE OF JOLLY P, DAVIS, DECEASED, AND AS
PERSONAL REPRESENTATIVE OF THE STATUTORY BENEFICIARIES, AND HER
ATTORNEY ATTORNEYS, GARY W. POLIAKOFF, ESQ. AND-RAYMOND P.
MULLMAN, ESQ.: . e

{
MRV
1

You will please take notice that the Defendants White Oak Manor, Inc.;:?;yvlhi'fé Qak

" Management, Inc.; and White Oak Manor - Spartanbuig, Ipc. dfb/a White OakofSpattn;{l;éurg:ggcﬁng:

by and through their attorneys, will move tﬁis Court on the 10" day following the service hereof, or

as soon thereafter as such motion may be heard, for an Order dismissing all of Plaintiff’s claims

against Defendants based upon lack of jurisdiction ovex the subject matter under SCRCP 12(b)(1).

Defondants base their motion on the gronnd that Plaintiff’s complaints ave, by agresment Between
the prtics, subject to compulsory and binding arbitration.. | |

By way of background, t or about the time Decedent entered Defendant WOS’s facility

1 \
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as a resident, on or about January 2, 2013, Plaintiff, Hilda Btott z@ﬁng by and through the authority
granfed to 1/1e1 bythe Decedent, as the Decedent’s attomey-it;-fact,' sighed acertain “ARBITRATION
AGREEMENT,” a copy of which is attached heteto and.incorporated herein by reference. In
addition, a copy of the two (25 Powers of Attorhey involved and referred 1o above are also attached.

On informa;nt.ion and belief, the said Arbitration Agreement makes it such that his civil action

isno longeravailable to the Plaintiff, and instead any complaints Plaintiffhas against the Defendants -

" are subject to compulsory and binding arbitration pursiant to the terms and provisions of the said

Asbitration Ag recmcl-xt. R

Based upon the above, and the aftached Arbitration Ag_reement; Defendants move that
Plaintifls suit against ﬂ1en1 be digmissed, and (hat this matter be determined to be subject to
arbitration only.. |

In support of this Motion, Defendants will rely on the entire record in this mattex, as well as

such themoranda and arguments as the Court may consider at the hearing in this matter.

HENDERSON’ BRANDT & VIETH, P.A.

@%W\

.Mntthew A Henderson

8.C. Bar #03023 * ;_'.
Joshua M, Henderson TR
S.C. Bar #09078 IR
Attorneys for Defendant ’1 g
: 360 E. Henry Street, Ste, 101 FR
Spattatburg, SC ~ Spartanburg, 8C 29302-2646 L}
January /47,2016 (864) 583-5099 FAX: (864) 582~ 2;932
(Z-J
5
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STATE OF SOUTH CAROLINA . ) |
IN THE COURT OF COMMON PLEAS

)
COUNTY OF SPARTANBURG )

Hilda Stott, individually and as Personal
Representative of the Estate of Jolly P.

~ Davis, deceased, and as Personal '
Representative of the Statutory
Beneficiaries,

Plaintiffs, - CERTIFICATE OF SERVICE

V8. ‘ : : 2015-CP-42-5123

~ White Oak Manor, Inc.; White Oak
Management, Inc.; and White Oak Manor -
Spartanbuug, lue. d/b/a White Oak of
Spartanburg,

Defendants,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PERSONALLY appenred before me, Laurie A. Lipscomb, wha being duly sworn, deposes
and says that she is employed by HENDERSON, BRANDT & VIETH, P.A., 360 East Hemry Street,
‘Suite 101, . Spattanburg, South Carolina, and is a petson of such age and discretion as io be
sompetent to serve papers. ‘

That on January L‘f,., 2016, she served a copy of the Answer and Notics of Motion and
Motion to Dismiss and/or Compe} Arbitation in the above-captioned action on the below named
addréssee by meiling a copy thereof by United States Mail, postage prepaid, to the address shown

below.

ADDRESSEE:

Gary W. Poliakoff, Esq,
POLIAKOFR & ASSQCIATES, P A.
P.0. Box 1571

Spartanburg, SC 29306

WORN to and subscribed before
" day of January, 2016.

(SEAL) ' g &
7y Fubhic for South Carolina : : o
My Commission Expires: 02/23/22 : A =
oo
£ om
o
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.COUNTY OF -SPARTANBURG

STATE OF SOUTH CAROLINA

Hilda stott, Individually an

as Personal Reprasentative of
y TRANSCRIPT OF RECORD

the Estate of Jolly P. Davis
PlaintifFf,

white oak Management,. Inc.,
et al,

pefendants.

B EFORE!

d

2015~cp-42-5123

March 22, 2016
Spartanburg, SC

HONORABLE J. DERHAM COLE, JUDGE

APPEARANCES:

RAYMOND PAUL MULLMAN, JR,, ESQUIRE
Attorney for the Plaintiff

MATTHEW A. HENDERSON, ESQUIRE

JOSHUA MATTHEW HEN

DERSON, ESQUIRE

Attorneys for the befendants

Linda b. MofFitt
circuit Court Reporter

% IN THE COMMON PLEAS COURT
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INDEX

Motion -~ page 3. ‘
No sworh testimony; no exhibits entered ‘into evidence.
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THE COURT: stott vs. White oak.
MR, HENDERSON: Yes, sir.
THE COU&T: ATl right. Whose motion?
MR. HENDERSON: Tt's my motion, Your Hohor.
THE COURT: Al1 right. Mr. Henderson.
MR. HENDERSON: Yes, sip. may it please the Court.
May I approcach, Your Homor?
THE COURT: Yes, sir. , |
MR. HENDERSON: Your Honor, my son Josh and I are

here, as you realize, representing White oak. This is the

facility here fn Spartanburg, White oak Manor Spartanburg.

This has to do with a claim by the estate of Mr. Jolly
pavis who was a resident there for a short period of time,
a number of days, during January of 2013.

This is our motion to compel arbitration. We believe
that ‘there is in place a valid arbitration agreement, and
we' re asking the court to diswiss the civil Tawsuit and ‘to
reguire afbitration. wa're prepared to arbitrate it

By way of béckgroqnd, T've handed up ‘to Your Honotr -~
and I have, of course, provided Mr. Mullman with a copy.
There's nothing new or surprisihg in there, but I've handed
up a Tittle package that basically contains three items.

The First item is the first two pages of a 12-page
memorandum that Mr. MuTlman and Mr. poliakoff gave me early
on; kind of giving a Tittle background with regard to Mr.

WOM 000039
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Jolly., _

T have attached to what i’ve handed up to you, Your
Honor;'the First two‘pages only because I felt Tike there
was a portion of those pages that could be relevant to your
decision ‘today,

1 will note that aven though I didn™t highlight it in
your copy, Mr. Jolly was in his 70s when he died. He
apparently served his country honorably, He, in fact, was
a Green Beret until 1966 according to this. Married to his
one and only wife for about 50 years when she tragically
died of a car wreck. | "

But what I deem to bhe 1mportant is the bottom of ‘the
first page, Your Honor. That 1nd1caies ‘that on

pecember 22nd of 2012 mMr., Jolly called his niece, Hilda
Hamby Stott, also known as Hilda H. scott, also known as

Hilda 3. Stott, who had developed some relationship with
Mr. 2011y during the Jast part of 2012.
according to th1s, according to what Me. MulTman and

Mr. poliakeft gave us, Mr. 3011y called H11da and explained
1 that his 02 stats had dropped.: Hilda called the E.M.S.

The E.M.S. transFerred Mr. Jolly to Spartanburg Regional
whare he was admitted.

And then at the bottom of page ohe and over on page
two, at the top of page twé, it dindicates that he was

transferred to white oak Manor on January 2nd of 2013,

4
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meaning that he had appatentTy been at Spartanburg Regional
for some 10 or 11 days. So, in other words, he wasn't seen
and then discharged inmediately. He, in fact ~= his
condition was serious enough to not only reqﬂire his
admission but require his stay there For 10 or 11 days.
Then he went to White oak. Now, when he got to White

oak, if ¥ could direct, because this is kind a unique case

| for me, Your Honhor.

Typically, when we file a motion to compel
arbitration, hecause we believe there is a vatlid
arbitration agreement, typically, the fight is over our
agreement. You know, well, it wasn’t explained properly
or, you know, we got an opt-out provision in it or we don't
have an opt-out provision im it or, you know, we identified
somebody that won't arbitrate these matters or whatever,

And so this is a 1ittle unique, because if 1'm not
mistaken the fpcus roday is not, I don't believe, 6n the
arbitration agreement, which I believe to be one that fully
complies with the Taw oflthis state, but it has fo do with
the power of attorney, the document that was signed by
Ms. Stott on behalf of her uncle, Mr. Davis, at the time
Mr. Stott was adimitted on January the 2nd of 2013 to white
oak. So for me [dt's a Tittle bit unigue.

on page three, I think there's the crux of the case,
vour Hohor, I mean, as I see it. At the top -~ and this is

5
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the document that I doubt\that Mr. Muliman prepared. I
know, of course, I didn’t prepare ‘it.

1 might say it's about as good of a durable power of
attorney as I've ever seen. It's not only cosprehensive,
1t's 15 pages Tong. But it has paragraphs that with their
heading identify the content. And most of the ones that I
have ever done or seen ﬁust ramble along and you've got to

_spend 30 minutes search1ng through them to see whether or

not the attorney, in fact, can do what they c1anm that they
want to do. ‘
But this one says, "purable power of attornay." It

was recorded. It shows up there in the top right-hand

corner on Jangary 8th of 20137 It's Mr. Davis giving the
authority to serve as attorney, in fact, to his niece,
Hilda 3. Stott. | '

Now, this hext paragraph I th1nk is extremeWy
important, vour Honor. You know, it's just my point of
view, but to me the crux of the case involves this article
two, effectiVeness'—~.effectivewubon—disabiTity paragraph.
And I've high1ighted the portions that I think are relevant
to our case here. ‘

"This powar of attornay sha11 become effective upon My
disability and shall survive, continued dur1ng my
disability." And then it goes on to describe incompetence
capacity, partial incapacity. And I don't -- I don't
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believe a record ~- now, there's been no discovery yet,
bacause, obviously, this 1s a -- this is a precondition to
where We go with this case, you're ruling today. But I --
we don't take jssue with the fact that Mr. Jolly appeared
to be mentally competent. So we're not over here today
saying that this man was incompetent and just couldn't
manage his own affairs. Mentally speaking, we're not
saying that at all. ‘

But this says .it shall be effective, become effective,
upon his disability and continue during his disability.
And then this paragraph goes on to define disabiTity.
DisabiTity -- ahd, obviously, the author, the addressing of
this, has distinguished disability from incompetence and
capacity, parts on capacity. |

It says, "DisabiTity shall include my inability to
care for myself effectivaely.” |

Now, here's a man that came from Spartanburg Regiona1
after being over there 10 or 11 days.

. And then he -goes on to say, "For such reasons as"
and, once again, -1 have it hwgh11ghted on your copy --
"physical i1lness or disability."”

T mean, this is not one that deals with mental
incompetency only. This deals with physical disability.
And this man was, obviously, at least as I see it,
disabled. T mean, why spend 10 or 11 days in Spartanburg

WOM 000043 -
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there.

Reg1ona1 and then be transferred to a nursging home?

and then it -~ then it goes on there on the bottom of
page three, "My agent shall have all powers including,”
and, now, this T don’t reca11 ever seeing bafore either.
over on page eight, Your Honor, this says down at the '
bottom of page eight, Paragraph G, "Power ralating to
claims and THtigation. "I -empower my attorney in fact to,”

| and, low and behold, .over on --

THE COURT: Ho'ld on a minute.

VR. HENDERSON: Yes, sir, yes, sir.

THE COURT: Page eight?

MR, HENDERSON: Page eight that T have circled down

THE COURT: Your-pagé eighf.

‘MR. HENDERSON: Yes, sir. I'm sorry, Your Honor. My
page eight, very bottom.

And then over on the top of the nhext page or the
widdle of the next page it says, "To submit to arbitration
claims or ltigation.” ) '

 mean -- T mean, it clearly says that Ms. Stott has
the éuthority to submit. to arbitration, as she did, claiws..

T mean, wow.

and then if we flip on over a little bit - further we
can see over --—
" THE COURT: Is that --
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MR. HENDERSON; -- on my numbers, once again, that on |
page 16 Mr. Davis signed this in May of 2012.

Now, he went to Spartanburg Regional on
pecember 22nd of 2012. So this was seven months, more or
less, before he went to the hospital and before he then was
transférred to white Oalk Manor Spartanburg.

And then -- then we have over onh page 18 the
arb1trat1on agreement.

And over on page 19 we see that Hilda stott signed it
for 1011y P. Davis. That's on page 19. It indicates
that -- that he signed it. _ \

_ And then over an page. 21 of my numbers, Your Honor, fin

baragraph 17, it says instead of thé resident signing the
document, it's the authorized agent, slash, atforney in

| fact signing below. "He/she has ‘the 1gga1 right to axa