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STATEMENT OF ISSUES ON APPEAL

Did the Circuit Court correctly disiniss this action based upon its ruling that the Patricks
failed to commence their action within the applicable statute of limitations as required by
S.C. Code Ann. §§ 15-3-20 and 15-3-545 and Rule 3 of the South Carolina Rules of Civil
Procedure? : )

STATEMENT OF THE CASE

Fonda E. Patrick and Andre Patrick (the “Patficks”) filed a Notice of Intent to File Suit
(“NOT”) alleging medical ma'lpractice against Gasnel E Bryan, M.D., individually and as an agent
and/or employee of Aiken Regional Me_dical Centers, LLC; Frank Y. Chase, M.D., individually
and as agent and/or employee of Aiken Regional Medical Centers, LLC; and Aiken Regional
Medical Centers, LLC (collectively -“Résponden;[s”) on January 22,2018; however, as discuss@d
m more detail below, théT Patricks did not serve the NOT upon Respdriden; Aik-én. Regional Me_dipal
Centers, LLC (hereinafter “Aiken Regional) until November 9, 2018.

In the NOI,‘ the Patricks élleéed they were injure'd‘ as a result of a surgical procedure
performed by Respondent Gasne]vE. Bryan, M.D. at Aiken Regional on January 30, 2015. (’NOI',
[r B, R. at ). When they filed the NOI, the Patricks did not contémporaneously'ﬁle’ an affidavit of
merit as required by S.C. Code Ann. § 15-79-125. Rather, the Patricks alleged Tthey had feasoﬁ to
believe the statute of limitations was going to expire within ten dayé of the filing of the NOI;
therefore, they" stated they would file an affidavit within forty-five days as allowed under S.C.
Code Ann. § 15-36-100(C)(1). (NOIL, P D, R. at ) As a result, they had uﬁtil March 8, 2018 to file
a.n'a'fﬁdavit of merit. o

On February 14, 2018, the Patricks consented to H. Edward Smith being relieved as their -
counsel. (Consent Ordef, R. at ). The Co‘ns'eht‘Ordle‘r did not reference the deadline for ﬁling an
affidavit of mérit, nor did it mention service of the NOL.

" On June 27, 2018, more than five months after they filed their NOT and more than three



months after the forty-five day deadline for filing an affidavit of merit had expi?ed, the Patricks
filed a “Motion for Extension of Time to File an Affidavit of Merit.” (Motion, R. at ). The motion
was heard on September 24, 2018 by the Hon. Walton J. McLeod. As of the hearing date, the NOI
still had not been served upon Respondents, nor had Respondents'been given any notice of the
motion. Following the hearing, the Court granted the Patricks another forty-five days to file an
affidavit of merit (Sept. 28, 2018 Order, R. at ).

On November 7, 2018, the Patricks filed a Supplement to Notice of Intent to Sue which
inéluded an expert affidavit. (Supp. to NOI, R. at ). The Patricks served the Supplement upon
Aiken Regi'ona'l via certified mail on November 9, 2018 (see Corrected CoS, R. at ). That was the
ﬁrst'tirhe Aiken Regio'nal had beén ser{/éd With any of the'ﬁlirrlgs in the action and coﬁstitutéd the
first notice Aiken Regional had of the action. |

Aiken Regional responded by filing a motion to dismiss the NOI on December 1'9, 2018.
(Mot. to Diémiss, R.at ). Fellow Respondents Gasnel E. Bryan, M.D. and Frank Y. Chase, M.D.
also filed motions to'dismiss.. (Motions‘, R. at ). Respondents argued dismissal was appropriate

on the grounds that the Patricks’ claims were barred by the applicable statute of limitations: '

' In its motion to dismiss, Aiken Regional also argued dismissal was appropriate because the
Patricks failed to timely adhere to the requirements of S.C. Code Ann. §§ 15-79-125 and 15-36-
100. Not only had the Patricks failed to file an expert affidavit within forty-five days, they had
also failed to mediate the case within one hundred and twenty days. Finally, Aiken Regional
argued Judge McLeod erred in granting the Patricks an extension of time to file an expert affidavit.
According to the order, Judge McLeod granted the motion due to the fact that none of the
defendants had filed a motion to dismiss the NOI, nor had any of the defendants objected to.the
request; however, that was only because the defendants had no knowledge of the NOI and the
request for an extension. Since Aiken Regional had not been served, the court lacked personal
jurisdiction over it. See Brown v. Evatt, 322 S.C. 189, 470 S.E. 2d 848 (1996). Therefore, Aiken
Regional argued the order was erroneous and should have been withdrawn and/or deemed void.
Judge Kelly did not address those arguments in granting Respondents’ motions to dismiss;
however, Aiken Regional would contend they should be considered as additional sustaining
grounds. Rule 220(b), SCACR (“The appellate court may affirm any ruling, order, decision or
judgment upon any ground(s) appearing in the Record on Appeal.”)



Speci ﬁ-ca‘l.l'y, Respondénts aréﬁed that.while _.the Pétricks had ﬁled thejf NIOI.'priior to the expiraﬁi'on
of the' statute of limitations, they failed to serve itIWithin.the étatute of limitations qr' within 12Q
days of .the ﬁling of the NOI as requireid4 by Rl;le 3, SCRCP. .‘
- Respondents’ motions to dis.miss were heard on March 5,2019 by ihe Hon. R. Keith Kelly.
In their memorandum in opposition, which was filed just before the start of the hearing, the Patricks
essentially ignorea the service requirements of Rule 3, SCRCP. Rather, the.Patricks focused their
argument on and cited to case law regarding a completely different 120 day deadline - the deadline
for mediation found in S.C. Code Ann. § 15-79-125. (See P1. Mem. in Opp. to Def. Mot. to Dismiss,.-
p.3 c;iting Ross v. Waccamaw Community Hosp., 404 S.C. 56, 744 S.E.2d 547 (2013), R. at ).
Deépite'the fact that neither their motion for an extension to file an affidavit of merit nor Judge
McLeod’s Order made any reference to S.C. Code Ann. § 15-79-125, the Patricks argued the Order

“extended both the 45 day deadline found in S.C. Code Ann. § 15-36-100 and the 120 day deadline
for mediating a case found in S.C.V'Codé Ann. § 15;79-1125. (]d. at pp. 5-6,R. at ).‘

On April 15 2019, Judge Kelly gfanted Respondents® motions to dismiss on the grounds
that the Patricks had failed to time'ly commence the action. F(April 15,2019 Order, R. at ). Judge
Kelly held “Rule 3 mandates a ﬁrmdeadline for commencing an action within the applicdl:ﬁle,
statute of vl'imitations, which no court has the jurisdiction to extend.” (Id. at p. 3, R.at , citir;g
Mims ex rel. Mims. v. Babcock Center, Inc., 399 S.C. 341, 732 S:E.2d 395 (2012)). -

The Patricks respondéd'With a motion to reconsider in which thes} focused their argument
oni the court’s equitable power to toll the statute of limitations, and they argued Judge McLeod
intended to do that when he grantéd'the extension of time to file an affidavit of merit. (Mot. to
Rec., R.at ). On April 29,3019, Judge Kelly issued a Form 4 Order in which e held, “[a]fter

careful consideration of Plaintiff’s arguments, the Court denies Plaintiffs Motion for



Reconsideration ? (Apr 29 2019 Order R at ) The Patr1cks then tlmely filed th1s appeal n -
wh1ch they continue to argue Judge McLeod s Order should be 1nterpreted as havmg equrtably
tolled the time for commencmg the actron

ARGUMENTS

I.  THE CIRCUIT COURT CORRECTLY FOUND THAT THE PATRICKS FAILED
TO COMMENCE THEIR ACTION WITHIN THE APPLICABLE STATUTE OF
LIMITATIONS.

The applicable statute of limitations in this case is three years. S.C. Code Ann. § 15-3-545.
Timely filing a NOI tolls the applicable statute of limitations; however, that is subject to the NOI
being served upon all defendants in accordance with the service rules for a summons and complaint
outlined in the South Carolina Rules of Civil Procedure. S.C. § -Ann. 15-79-125. Under the Rules,
a summons _énd complaint must be served within the statute of limitations or within 120 days of
filing. Rule 3, SCRCP; Mims ex rel. Mims'v. .Babcock'Center, Inc., 399 S.C. 341, 732 S.E.2d 395
(2012). |

The Patricks filed tll,e NOI on January 22, 2018. They have never disputed the statute of
limitations begarl to run on January 30, 2015 when the surgéry was performed by Dr. Eryan;
therefore, pursuant to SC Code Ann. § 15-3-545, the Patricks filed the NOI just before the statute
of limitations was set to expire on January 30, 2018. After they ﬁled the NOI, they were then
required to serve it within 120 days of the filing (May 22, 2018) as dictated by Rule 3, SCRCP.
As noted above, Aiken Regionélwas not Served until November 9, 2018, nearly six months aft'er‘
tlre deadline. 'Therefore, the Circuit Court was cotrect in dismisslng the Patricks’ NOI on the basis
they failed to commence the action within the applicable statute of limitations.

I. THE CIRCUIT COURT CORRECTLY DETERMINED THAT THE ACTION.

MUST BE COMMENCED WITHIN THE APPLICABLE STATUTE OF
LIMITATIONS.



The Patricks argue the Circuit Court erred in }ﬁndmg the time for serv1ce of process cannot
be extended beyond 120 days In makrng tnls argument, the Patrreks have misinterpreted the
Crrcult Court S rulrng | | B | . .

By statute, the Patricks had to commence this action within three years of the date of
accrual. S.C. Code Ann. § 15-3-545. An action is commenced when the summons and complaint
are filed with the clerk of court if actual service is accomplished within 120 days after filing. S.C..
Code Ann. § 15-3-20. In 2004, in response to the legislature amending § 15-3-20, the Supreme
Court amended Rule 3(a) of the South Carolina Rules of Civil PrOcedure to state:

(a) Commencement of civil action. A civil action is commenced
when the summons and complaint are ﬁled with the clerk of court
Hifs -

(1) the summons and complaint are served within the statute of
limitations in any manner prescribed by law; or

(2) if not served within the statute of limitations, actual service must
be accomplished not latér than one hundred twenty days after filing.
(empha31s added)

In 2012 the Court took the opportunrty to explarn its amendment of Rule 3 in Mims ex rel

Mzms V. Babcock Center [nc

In amending Rule 3(a), SCRCP, this Court recognized that the
legislative intent in amending section 15-3-20(B) in 2002 was to
provide a safety net for cases where filing of the summons and
complaint occurs near the end of the statute of limitations and
service i1s made after the limitations period has run. The statute and
the rule, read together, provide that (1) an action is commenced upon
filing the summons and complaint, if service is made within the
statute of limitations, and (2) if filing but not service is accomplished
within the statute of limitations, then servrce must be made wrthln
120 days of filing. :

399 S.C. at 346, 732 S.E.2d at 397-98 (emphasis added).
Contrary to the Patricks’ contention, Mims stands for the proposition that an action “must”

be commenced within the applicable statute of limitations. To do that, a plaintiff must serve the



\

s_ummbns and complaint prior to the expiration of the statute of limitations or within 120 days of
the filing of the action. The use of the word “must” by both the legislature in drafting S.C. Code
Ann. § 15-3-20 and the Court in drafting Rule 3 establishes this as a firm deadline, which no court
has the power to extend. The Patricks have cited no legal authority for their contrary position.
Rather, the Patricks argue pursuant to Rule 6, SCRCP and the ;:ourt’s inherent powers to
do all things necessary tovinsure just results are reached, the Circuit Court had the power to extend
the 120 deadline for completing service. The Patricks concede thére are no South Carolina
appellate cases which support their argument, so they rely on numerous cases from other
jurisdictions. (App: 'Bf.’, s. A,R. at ) The problem with félying on cases from other juriédiéti‘ons
is the holdings are based>on' rules of civil procedure that are very different from the rules in Sbuth
Carolina. The rules for service of process in New York, Florida, Wyoming, and Mississippi all
s‘peciﬁ’cally 'pr(:)Vide‘ for a béssib‘le'eXténsion :in cases where good céuise is shown. See »e‘-.t'g'. Rule
1.070(j), Fla.R.Civ.P. '(“If service of the initial process and initial pleading is niot made upon a
defendant within 1_20‘ days 'after filing of the initial pleading> directed to that defendant the court,
on its own initiative after notice or on motion, shall direct that service be effected within a s'peciﬁed
time or shall dismiss the action withéut pr‘erdiée or drop that defendant as a party; prbvided that
if the f)laintiff shows good causé or excusable neglect for the failure, the court }shall"extéﬁd' the
'tinl'i.e for sérvice for an éppropriéte period.”) Rules 3 and 4 of the South Carolina Rules of Civil
Procedure do not inCl"ude' any such language.
E Regardless, even if the Patridké'Were correct that Rule 6, SCRCP may p’é:rrhif a éouﬁ to
extend the time period for completing service of process under certain circumeé{nce-:'s;'fhat"dde’s
riot mean a court has the power to extend the deadline for co‘mm'enciﬁgv‘ a’r"l'ac'ti'onﬁw.ithin the

applicable statute of limitations; which was the issue before the court in this case. The time limits



for commencmg the action in thls case were clearly set forth by the legxslature n S C. Code Ann
§§ 15 3-20 and 15 3-545. Courts do not have the power to change time 11m1ts set ferth by the
leg1slature See Bray v. Marathon Corp., 356 S.C. 111 117, 588 S.E. 2d 93, 96 (2003) (“Where
the legislature has, by statute, acted upon a subject the Jud1c1ary is 11m1ted to interpretation and
construction of the statute.”).

~ As the Patricks point out, courts do have the inherent power to equitably toll the statute of
limitations in “ektraordinary” circumstances. See Hooper v. Ebenezer Sr. Services and
Rehabflitation Center, 388 S.C. 108, 687 S.E.2d 29 (2009). However, tolling the statute of
limitations is not the same as extending the time limit for commencing an action within the statute
of limitations. “Toll” in the context of a statute of limitations means to stopthe rahhirig of the

statute (Black Laws Dictionary, 2". Pocket Ed., 2001), whereas “extend” means aetually making

the étatutory period longer. See also Hooper, 388 S.C. at 115, 687 S.E.2d at 32 (“Tolling refers to

suspending or stopping the running of a statute of limitations.”) (internal citations omitted)

(emphasis added). While courts may have the power to stop the running of the statute of limitations
in 'verv'y limited circumstances, they do not have the power to extend the time limits set forth by the
legislature for commencing an action within the applicable statute of limitations.

III.  JUDGE MCLEOD’S ORDER DID NOT EQUITABLY TOLL THE STATUTE OF
LIMITATIONS.

The Patricks contend that in granting them a forty-five day extension to file anaft'lela_vit Qf
merit, Judge McLeod also equitably tolled the statute Qf limitations. There is no evidence in the
record to suggest Judge McLeod cqnterr_tptated equitably tolling the statute of limitations, much
less that he aetually did so.

F irst off, the Patricks did not ask the court for an_extension“ of time to cdmmehce the actio_h.

Rather, the Patricks filed a “Motion for Extension of Time to‘F ile Affidavit of Merit.” As indicated



by the title of the motion, the only relief they sought was “45-days to subplement the NOI with an
affidavit of merit.” (Mot, p. 2, R. at ). In so doing, they referenced S.C. Code Ann. §§ 15-79-
125(A) and 15-36-100(C)(1); however, they never mentioned S.C; Code Ann. § 15-3-20 or Rule
3,"SCRCP, nor did they 'rnake. any reference to the deadline for serving the NOI. .

Contra;y to the Patricks’ contention, ‘it was not made clear during the motion heari‘ng'on
September 24, 2018 that the NOI had not been served. The only reference to service was when
the Patricks stated,

“My understanding was that I had filed suit but oﬁée I got with Mr.
Smith again, he had not filed anything. He had just filed the intent

without "any of the people that are on the suit receiving any
notification of it.” (Sept. 24, 2018 Hearing Transcript, p. 4,R. at ).

The only thing that is clear from the Patricks’ statement is Mr. Smith did not serve th¢ NOI gfter
he filed it, but it is not clear from the statement whether service may have been accémplished
sometime th¢reafter. Judge Mche_ovd did not ask any follow up questions or otherwisq seek to
qlarify \vyﬁeth.er service had‘ever been com_pleted. At no point in their motio}vn. or during the hearing
did the Patricks specifically méntion that as éf the hearing date, none of the Respondents Had been
sérved. Instead, the focus was on the affidavit of merit issue. |

Based upohhis Order, it wéuld _app‘ear J udge McLeod was o?e;ating under the impression
Respondents had been served. He granted the rhbtion, ét least in part, because Respondents had
not filed a motion to dismiss or objected td_the reqﬁest for ari extension. (S"éptﬁ 28,2018 Order, p
2, R.at ). The rulihg presuppbses service, as Réspondent.s would not have known thes} heede'd to
file a rhotion to dismiss o'r.object' to'the‘réquested extensioﬁ unless they had been sefved.

Finally, there is nothing in Judge McLeod’s Order which suggests he intended to gféht the
Patrické an extension of time to serve the NOIL The. Order simply granted the Patricks the relief

théy sbught; it did not in any way address whether the Patricks had timely commenced the action._



The Order held, “this court hereby GRANTS the Plaintiffs’ motion and the Plaintiffs have forty-
five (45>) days from the.date of this Order to supplement.their Notice of Intent to File Suit with an
affidavit of merit.” (/d.) The Order never referenced the time for serving the NOL It never
referenced the statute of limitations or whetﬁer the action had been timely commenced. It certainly
never mentioned tolling the statute of limitations.

When the Ordér was entered on September 28, 2018, it had been more than four months
since the statute of limitations had expired on the Patricks’ clgims. That is a considerably long
time. South Carolina has rarely applied the doctrine of equitable tolling to hélt the ruhning of the
statute of limitations, see American Legion Post 15 v. Horry County, 381 S.C. 576, 582, 674 S.E.2d
181, 184 (Ct. App. 2009), and Aikén‘ Regional is f;ot aware of any circumstance in which a South
Carolina appellate court has équifably tolled theAstatute of limitations in a civil action after it had
been missed by more than a month, much less four months. Surely, if Judge McLeod intended to
toll the statute of limitations after such a long period of time, there would have been some
discussion of it. Insfead, the Order onl'y'di'scu"sses an extensio'.n of time to file an afﬁdavit of merit.
As the Patricks state intheir brief, “expression unius est alterius.” Judgé McLéod' either
inténtionally decided not to include any language’ aboﬁf tolling the statute of limitations, or more
likely, he simply never considered it.

IV. EQUITABLE TOLLING IS NOT APPROPRIATE IN THIS CASE.

The'Pétricks'nevef'ﬁled a motion in which they sought an equitable tolling of the statute
of limitations. The doctrine was not discussed during the September 24, 2018 hearing in front of
Judge McLeod. While the Patricks veiy briefly mentioned eqhitabl’e tolling in their memorandum
in oppo'si'tion to Resp'onder\lts" xﬁofidns td'dismiss (Mem. in Opp., p. 11, R. at j, there was no

discussion of it during the Mé'rch 5; 2019 héaring in front of J udgé' Kelly. The first time they réally



argued the court ehould erpply the.doctrrrre was in their Aplril. 19, 201‘9.motion to r'ecorrsider. (Mot.
to Rec., p 5,R. at ) Therefore Aiken Regronal contends the issue was never properly before
the Clrcurt Court. See Johnson v, Sonoco Prods. Co 381 S.C. 172, 177, 672 S. E. 2d 567 570
’ (2009) (“An issue may not be raised for the first time in a motion to reconsider.”) As a result, the
issue is not reviewable by this Court. Herron v. Century BMW, 395 S.C. 461, 465,719 S.E.2d 640,
642 (2011) (stating issues must be raised to and ruled upon by the trial court ro be oreserved for
appellate review).

Nevertheless, this is not one of those “extraordinary”. circumstances which warrants an
equitable tolling of the statute of limitations. See Hooper, 386 S.C. at 116, 687 S.E.2d at 32
(equitable tolling‘may be used in cases where a litigant failed to commencetthe action within the

applicable statute of limitations because of an “extraordinary” event beyond his or her control)..

As noted in Hobper, equitable tolliné srro'uld bée used sparingly and only after the party' claiming
the statute of limitations should be tolled establishes facts sufficient to justify the ‘use of the
doctrine. (/d.) The facts of this case are not so extraordinary as to suppor‘r an equitable tolling.
Equitable tolling typically applies in situations where the defendant is shown to have
actively misled o preVented the plaintiff in some extraordinary way from timellly 'comfnenéing’, a
lawsuit. /d. In the present action, unlike in Hooper and unlike the hypothetical situation posed bj?
the Patricks in their brief (App. Br.; s. A, R. at ); Respondents were in no way responsible for the
Patricks’ failure to tirnely commence the action. - |
_ ‘Other than the withdrawal of their counsel, which they consented to, the Patricks have put
forth ho exvplarration as to .why they were uneble to serve the NOI prior to the May 22, 2018
deadline. Lack of counsel is not an “extraordinary” circumstance which warrants equitable tolling

of the statute of limitations. See Maher v. Tieiex C‘orp., 331'S.C. 371, 377, 500 S.E.2d 204, 207

10



(Ct. App 1998) (“The statute is not delayed until the 1nJ.ured party seeks adv1ce of counsel
1nstead reasonable dlllgence requlres a plaintiff to act w1th some promptness. ”) Desplte knowmg
the NOI had not been served the Patricks 51mply made no attempt to complete serv1ce unt11
November 201 8 |

~ Also, unlike in Hooper, this is not a situation in which the Patricks barely missed the
deadline for commencing the action. In Hooper, the plaintiff completed service approximately
one week after the 120 deadline. Here, the Patricks missed the deadline by nearly six months. The
Patricks have put forth no facts upon which the court could reasonably surmise they “diligently”
attempted to timely commence their action, but were prevented from doing so by extraor'dinary
circumstances beyond'their control. .See. CTS Corp. v. Waldbuﬁger,"573 U.S. 1,. 134 S.Ct. 2175
(2014), seevdlso Hooperv. Ebenezer Seniar Services and Rehabiiitdtion Cenfer, 377 S.C. 217, 659
S.E.2d 213 (Ct App. 2008) (discussing policy considerations for statutes of limitations and citing
cases from numerous jurisdictions for why equitable tolling should not be used in circumstances
where plaintiffs have not diligently pursued their claims). As a result, even assuming arguendo
the Patricks timely raised'the:issue, the Circuit Court correctly refused to apply the equitable toltihg
doctrine to this case.

“ CONCLUSION

The Patricks did ndt serve their NOI within the statute of limitations or within 120 days of
ﬁlihg the NOI. As a result, it 1s undisputed they failed to commenee their action within the statuté
of limitations. The deadl.ine to commence the action was never 'extended, nor di:dthe Patrick ever
specifically ask that it be tolled until they filed the motion for reconsideration of Judge Kelly’s
order. That request came teo late and was not aecompanied by any eOmpelling facts .w‘hich would

sapport such extraordinary relief. For all those reasons, Judge Kelly’s orders should be affirmed.

11
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kshaw@hsblawfirm.com
balexander@hsblawfirm.com

Attorney for Respondent
Aiken Regional Medical Centers, LLC

Dated: October 9, 2019
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