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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
- In The Court of Appeals . g

The State, Respondent,
V..
 Ahshaad Mykiel Owens, AppeHalnt |

Appellate Case No. 2016-000298

Appeal From Cﬁarleston County .
- R. Markley Dennis, Jr., Circuit Court Judge

Unpublished Opinion No.2019-UP-042 .
Heard October 9, 2018 — Filed January 23, 2019

‘ /

AFFIRMED

Chief Appellate Defender Robert Michael Dudek, of
Columbia, for Appellant.

Attorney General Alan McCrory Wilson, Deputy A
Attorney General Donald J. Zelenka, and Assistant
Attorney General Susannah Rawl Cole, all of Columbia;
and Solicitor Scarlett Anne Wilson, of Charleston, all for
Respondent. ‘

- PER CURIAM: Ahshaad Mykiel Owens appeals his convictions for murder, armed
robbery, and possession of a weapon during the commission of a violent crime,



contending the trial court erred in (1) refusing to clarify a jury instruction on the

defense of accident and (2) admitting a photograph of Jarrod Howard (Victim) in

violation of Rule 403, SCRE. We affirm.
L.

Owens shot- Victim while he, V1ct1m and Vlctlms best friend; Hunter Bessmger

~ were transacting a drug deal in the back seat of a parked car near the intersection of
Percy and Bogard streets in Charleston. Bessinger testified Owens pulled a gun on
him and Victim while they were in the back seat of the car and shot Victim in the
back while Victim was attempting to flee. Testifying in his own defense, Owens
stated Bessinger got in the car first and sat next to him, while Victim got in second.
Owens explained he told Victim he wanted to purchase five Xanax pills, and Victim
told him the price. According to-Owens, as he reached into his book bag to get his
wallet, Bessinger pointed a gun in his face and demanded Owens hand him the book
bag. Owens testified he knocked the gun out of Bessinger's hand and, as he wrestled
the- gun from Bessinger, he accidentally fired the gun, hitting Victim. Owens

testified he did not bring a gun to the scene (no gun was ever found) and did not try

to rob Victim or Bessinger. o .

The trial judge instructed the jury on murder,‘ involuntary manslaughter, self-
defense, accident, and armed robbery. Regarding'acc’ident the judge instructed:

~ The defendant has also ralsed the defense of ac01dent An
‘act may be excluded on the ground of accident if it is -
shown that the act was unintentional, that the defendant
‘was acting lawfully, and that reasonable care was used by

~ the defendant in handling the weapon. The burdenis on .
the State to prove beyond a reasonable doubt that that act
was not an accident . . . but was caused by the negligence
or carelessness on the part of the defendant in handling of
a dangerous instrumentality or by unlawﬂﬂ activity by the
defendant himself.

Owens objected to'the 1nstructlon, arguing the jury might interpret it to mean Owens
could not claim accident because he was involved in the unlawful activity of a drug
.deal. Owens requested the trial judge clarify to the jury that a defendant engaged in
unlawful activity is still entitled to the defense of accident unless the unlawful
activity proximately caused the death. The judge declined, explaining it would be
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an impermissible comment on the facts and he had adequately charged the elements
of the defense. )

One of the purposes of jury instructions is to not only charge the jury on the
applicable law, but to give counsel the opportunity in closing argument to argue how
the law applies to the facts to his client's benefit. Owens' counsel did just that,
advocating how the facts warranted the defense of accident. The issue of proximate
cause or any suggestion that Owens' drug dealing barred him from claiming accident
was never mentioned by either the defense or the State.

Nevertheless, we share Owens' concern that the charge did not adequately convey
the scope and meaning of the term "unlawful activity" and explain its relation to the
defense of accident. Cf. State v. Burriss, 334 S.C. 256, 259—64, 513 S.E.2d 104,
10609 (1999) (holding defendant was entitled to an accident instruction even
~though he was acting unlawfully in possessing a concealed weapon); State v.
McCaskill, 300 S.C. 256, 258-59, 387 S.E.2d 268, 269-70 (1990) (error in failing
to charge that if the defendant lawfully armed herself in self-defense because of a
threat to her safety in her home created by the decedent, and the gun acc1dentally
discharged, the jury would have to ﬁnd her not guilty).

We need not decide whether the charge was incorrect, however, because the defense
of accident requires the jury to find as an element that the defendant acted
unintentionally or otherwise lacked criminal intent. By finding Owens guilty of
‘murder—and rejecting Owens' claim of self-defense and the lesser included offense
of involuntary manslaughter—the jury necessarily found he acted intentionally, a
finding that precluded accident as-a defense. Cf State v. Jenkins, 276 S.C. 209, 211,
277 S.E.2d 147, 148 (1981) (defendant stabbed victim who later died at hospital;

defense asserted death was caused by intervening medical procedure rather than
stabbing; no error in failing to charge ABWIK and ABHAN where jury convicted
defendant of murder: "The jury's verdict of gullty of murder necessarily included a
finding adverse to appellant on the causation issue, which excluded a verdict for an
offense not involving the victim's death"); see, e.g., Wade v. State, 815 S.E.2d 875,

880 (Ga. 2018) (finding failure to charge accident did not warrant reversal because
the accident defense only applies where evidence negates a defendant's criminal
_ intent, and "the jury was properly and fully instructed that the State had the burden
of proving beyond a reasonable doubt that [Appellant] acted with the requisite
malicious intent to commit each of the crimes charged," and "[t]he jury's conclusion
that [ Appellant] acted with malice thus necessarily means that it would have rejected
any accident defense, which is premised on the claim that he acted without any
criminal intent" (quoting Sears v. State, 717 S.E.2d 453, 455 (Ga. 2011))); McClain



v. State, 810 S.E.2d 77, 80 (Ga. 2018) (finding the trial court's failure to charge the
jury on accident harmless despite defendant's theory that he accidentally shot the
victim where "[i]t [was] undisputed . . . the trial court properly instructed the jury on
the elements of malice murder and the requisite malicious intent, an intent that is
absolutely incompatible with [defendant's] theory of accident. When the jury found
" [defendant] guilty of malice murder, it necessarily must have discredited his account
of the shooting"); State v. Riddick, 457 S.E.2d 728, 732 (N.C. 1995) ("[T]he jury
verdict finding the defendant guilty of first-degree murder, and not the unintentional
act of involuntary manslaughter, precludes the possibility that the same jury would
have accepted the defendant's claim that the shooting was accidental."). The trial
court informed the jury the State bore the burden of proving criminal intent as an
element of each crime. Owens' requested clarification would not have had any
effect, as the jury would not have even reached the causation issue of the a001dent
defense if it found, as it did, that Owens intentionally shot Victim.

IL

The trial court, over Owens' objection, admitted a photograph of Victim embracing
his brother in a setting unrelated to the shooting. The State argues the photograph
was relevant because it showed Victim's size, evidence that bore on how the crime
unfolded. The State contends that, given the available space in the back seat of the
car, Victim's size was relevant to the jury's fact-finding task.

What little relevance the photograph had was vastly outweighed by its danger of
unfair prejudice. Rule 403, SCRE.: Victim's identity was not at issue and the
photograph did not depict an objective measure of his size; Victim's actual height
and weight were included in the autopsy results the jury heard.. All the photograph
could accomplish was to counteract testimony that Victim was selling Owens drugs
when he was shot, and to arouse sympathy for Victim. The trial court therefore
exceeded its discretion in admitting it.. Morin v. Innegrity, LLC, 424 S.C. 559, 576,
819 S.E.2d 131, 140 (Ct. App. 2018) ("Abuse of discretion occurs when the ruling
rests on a legal error or inadequate factual support."). See State v. Hawes, 423 S.C.
118, 129, 813 S.E.2d 513, 519 (Ct. App. 2018) ("To be. classified as unduly
prejudicial, photographs must have a. 'tendency to. suggest an improper- basis,
commonly, though not necessarily, an emotional one."); see also State v. Langley,
334 S.C. 643, 515 S.E.2d 98 (1999) (holding photograph of murder victim in high
school graduation regalia irrelevant to.prove the defendant's guilt, victim's identity
was not in issue, and photo was an attempt to distance victim from drug dealing
activity); State v. Livingston, 327 S.C. 17, 488 S.E.2d 313 (1997) (holding
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photograph of victim and husband taken before she was killed in an automobile
accident irrelevant to the determination of defendant's guilt for felony DUT).

To warrant reversal, however, Owens must show the error prejudiced him, meaning
the challenged evidence likely influenced the verdict. Fields v. Reg'l Med. Ctr.
Orangeburg, 363 S.C. 19, 26, 609 S.E.2d 506, 509 (2005). Viewing the record as a
whole, it is unlikely the emotional pull of the photograph was enough to distract a
rational juror from the main issue at trial or otherwise influence the verdict.

One reason the photograph should have been excluded under Rule 403 was because
it had scant relevance to the jury's task of determining the germane facts. Our
conclusion that the evidence was unduly prejudicial within the context of Rule 403

“ does not mean the prejudice was potent enough to infect the fairness of the trial or
pollute the verdict. The prejudice, like the relevance it dwarfed, had little effect
when considered alongside the other evidence. Owens admitted he shot Victim, so
the only issue for the jury was whether Owens was guilty of the lesser manslaughter
offense or whether he was entitled to acquittal based on self-defense or the defense
of accident. This issue turned on intent, a subject a family photograph of Victim
could not impact. Any error, therefore, was harmless beyond a reasonable doubt.
Hawes, 423 S.C. at 133, 813 S.E.2d at 521 ("Error is harmless when it could not
reasonably have affected the result of the trial."). .

Owens' convictions are
AFFIRMED.

KONDUROS, MCDONALD, and HILL, JJ., concur.
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Appeal from. Charlestoﬂ County

Honorable R. Markley Dennis, Circﬁit Cdu‘r-t' Judge -
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. RESPONDENT,
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AHSHAAD MYKIEL OWENS,
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Pursuant to Rule 221(a), SCACR, petitioner respectfully reqﬁests ’r@hearing because this
Court may have overlooked the fact that it is not the law in South Carolina thatv béca‘uSe the jury
- cdnvicted_ the defen&ant (;f a greater offense, mﬁrder, that the failure to ciléxge, (or correctly .
‘charge as here), a léssér-included offense or an absolute defense such as acci_dent is ﬁnmateﬁal or
harmless. See Casey v. State, 305 S.C. 445, 409 S.E.2d 391 (1991). The Suprerﬁe Court in
_ Casey, in a published .opinion, initially ai‘ﬁﬁned the refusal\ to chgfge involuntary manslaughter
on the basis that “tﬁe jury returned a verdict of murder, which, necessarily embracéd a finding of

malice.” Opinion at 14, attached to this petition as Exhibit A. The Casey Court cited State v.



Patrick, 289 S.C. 301, 306, 345 S.E.2d 481, 484 (1986) for the proposition that when the jury
convicts of murder, finding malice, “the_ correctness of the instructions relating to manslaughter
become immaterial.” Opinion at 15, attached as Exhibit A.

Casey sought rehearing through then Assistant Appellate Defender Daniel T. Stacey. See
rehearing petition attached as Exhibit B. The Supreme Court then withdrew the published
opinion referenced above, and issued Casey v. State, 305 S.C. 445, 447, 409 S.E.2d 391, 392
(1991), which reversed the trial court’s refusal to instruct on involuntary manslaughter citing
State v. Norris, 253 S.C. 31, 35, 168 S.E.2d 564, 565 (1969), for the principle that “to warrant
the court in eliminating the offense of manslaughter it should very clearly appear there is no
evidence whatever tending to reduce the crime from murder to manslaughter.” (Court’s
emphasis). This again was the Supreme Court’s opinion after the prior opinion, Opinion No.
23402 (filed May 20, 1991), affirming, was withdrawn.

In the revised opinion, in Casey v. State, 305 S.C. 445, 447, 409 S.E.2d 391, 392 (1991),

the Court overruled State v. Patrick, 289 S.C. 301, 306, 345 S.E.2d 481, 484 (1986) where the

Court had reasoned that “the judge clearly instructed the jury that manslaughter is distinguished
from murder by the absence of malice and that if the jury found only criminal negligence by the
appellant in the handling of a firearm, the jury could cpnsider manslaughter. The jury returned a
verdict of murder which, as clearly instructed in the j@ charge, necessarily included a finding of
malice. Since the jury determined that the appellant acted with malice, it could not have returned
a verdict for manslaughter, voluntary or involuntary.” (emphasis added).

In the present case, accident was charged, but this Court respectfully employed the
erroneous analysis originally applied'in Casey in finding the charging error here immaterial or

harmless because the jury found appellant’s conduct intentional by convicting him of murder.



This Court correctly was concerned that the judge’s accident instruction did not adequately
convey the scope and meaning of the term “unlawful activity” when i;[ charged accident. The
instruction told the jury that appellant had to be acting “lawfully” to bé not gﬁi]ty by reason of
accident where it was undisputed a low level “college student like” drug deal was in progress
when the decedent, according to appellant, was accidently shot.

Further, as discussed at oral argument, an argument by defense counsel on thls issue was
not evidence, and it certainly was so substitute for adequate and correct instructions on the law.
Aﬁpellant was entitled to a correct instruction on accident which explained what “unlawful”
meant given the highly unusual facts of this case. The purpose of jury instructions are to
enlightén and educate the jury so that it reaches a correct result. The jury was the trier of fact, and

it had the right to correct and not confusing instructions on the law. State v. Leonard, 292 S.C. 133,

137,355 S.E.2d 270, 273 (1987); State v. Hewitt, 205 S.C. 207,31 S.E.2d 257 (1944). -

This Court did not decide this issue because it respectfully erroneously found that by
finding appellant guilty of murdgr the jury implicitly found his conduct was intentional.
Therefore, any charging error as to accident was irrelevant and harmless.

Yet, by this reasoning every case where a jury found a defendant guilty of murder would
result in a finding of harmless error where there was also evidence of a lesser-included offense --
voluntary or involuntary manslaughter. That is not the law. See State v. Light, 378 S.C. 641, 664

S.E.2d 465 (2008)(murder conviction reversed because involuntary manslaughter instruction not

given); State v. Crosby, 355 S.C. 47, 584 S.E.2d 110 (2003)(voluntary manslaughter conviction
-- which means an intentional killing in a heat of passion on a sufficient legal provocation --

reversed because an involuntary manslaughter charge was not given).



The j jury here could have found appellant guilty of murder because the judge’s accident
instruction misled the jury into thmkmg that accident was not a possible verdlct because dealmg
in drugs was “unlawful.” Because this Court’s legal reasoning, respectfully' on this issue was
incorrect, appellant respectﬁﬂly requests rehearing. |

As to the “in happier times of life” photograph issue, this Ceurt found it was erroneeusly
admitted in violation of Rule 403, SCRE. This Court rejected the state’s transparent argument.:
that the photdgraph was.relevant to any objective measure of size. However, this Court foundy
there was not prejudice that: was “potent enough to infect the fairness of the trial or pellute the

b

- verdict.” Again, because rehearing should be granted on the failure to clarify the “unlawful -

activity” portion of the accident instruction, this harmless error holding should be reevaluated

also.
Further and. respectfully, there was no charging error in State V. lemgston. 327 S. C 17,
488 S E. 2d 313 (1997), or State v. Langley, 334 S.C. 643,515 S.E.2d 98 (1999), and the Supreme'_.

Court reversed in both cases on the issue this Court found harmless. ThlS was respectﬁllly SO
because seeking the sym]_:;athy of the jury through an inadmissible photograph should not be
found harmless error since it was a blatant attempt to garner a jury verdict on an imperfnissiiﬂé
g_round: Sympathy for the victim. |

. ThlS goee to the core of disrespect for the jury system. Trying to convict a giﬁien and
take his freedom away based on a cynical aud impermissible‘_play for sympathy should not be
dismissed as “harmless” error, respectfully, for policy reasons alone. The eame would be true of
an attempt to convict a person because he or she was a bad Ijerson and the state thought needed

to be punished regardless of their guilt for the crime for which they were on trial.



10

Most respectfully, what happened here, considering the clear holdings of Livingston and
Langley encourages disrespect for our system because solicitors will conclude, if they have not
already, that they can impermissibly garner sympathy from the jury, and the appellate court --

this Court -- will still affirm despite their misconduct. Rehearing respectfully should be granted

on these two important legal issues.

Respectfully Submitted,

2

ROBERT M. DUDEK
Chief Appellate Defender

This 7th day of February, 2019.
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THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

Thomas Junior Casey, . - ' - Petitioner,
.. Ve

State of South Carolina, Respondent.

ON WRIT OF CERTIORARI

Appeal from Greenville County
Frank P. McGowan, Jr., Judge

Opinion No. 23402 .
Heard April 1, 1991 - Filed May 20, 1991

AFFIRMED

Assistant Appellate Defender Daniel T. Stacey, of South
Carolina Office of Appellate Defense, of Columbia, for
Petitioner. ’

Attorney Geﬁeral o Travis_Medlbck, Chief Deputy Attorney
General Donald J. Zelenka, and Assistant Attorney General W. -
Teresa Nesbitt, all of Columbia, for Respondent.

CHANDLER, A.J.: In this Post-Conviction Relief (PCR)
matter, we granted certiorari, pursuant to Davis v. State,1
to review the direct appeal issues of Petitioner, Thomas
Junior Casey (Casey). Co

We affirm.

FPACTS

On October 28, 1976, Casey shot and killed Howard
Westbrook (Victim) with @ shotgun. According to testimony
of the only available eyewitness, Janie Marlowe (Marlowe) ,
sister of Casey, Victim threatened to "cut" Casey as he sat

1 288 5.C. 290, 342 S.E.2d 60 (1986).

13
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in his car in Marlowe's front yard. wWhen Victim approached
the car, Casey exited with a shotgun. " Marlowe observed a
scuffle over the gun between Casey and his cousin, Linda, a
passenger in the .car. While headed back to her house,
Marlowe heard a shotgun blast. She turned and saw that
Victim had been shot, from which injury he died. - ‘

. At trial, the judge refused Casey's request to charge
the law of involuntary manslaughter; he did, however, charge
the law of murderi3 voluntary Vmanslaughter, accident and
self-defense. . Casey was found ' guilty of murder and
sentenced to.life. i

v ' ISSUE

Did the Court err in refusing to charge the law
of involuntary manslaughter? )

—_

DISCUSSIQN

Manslaughter is the unlawful killing of another without
malice. 5. C. Code Ann. §16-3-50 (1985). Té constitute
involuntary manslaughter, there must be a finding of
criminal - negligence, statutorily - defined as a reckless
disregard of the safety of others. S. C. Code Ann. §16-=3-60
(1985) .. Involuntary and voluntary manslaughter are
distinguished@ from murder "because the vital element of -
malice 'is missing." State v. Gandy, 283 s.C. 571, 573, 324
S.E.2d .65, ‘67 (1984). T ,

Evidence of a struggle between’a defendant and a Victim
‘over a weapon is sufficient for submission of an involuntary
manslaughter instruction to the jury. See State v. Patrick,
289 s.C. 301, 345 S.E.2d 481 (1986). This principle is no
less applicable where the defendant, in struggling with a
third person over a gun, shoots the victim. While Marlowe's
testimony supports an involuntary manslaughter charge, trial
court's refusal to do so does not constitute reversible

error here.

The +trial Jjudge charged on murder, manslaughter,
‘accident and self-defense. He advised the jury that murder
requires a finding of malice aforethought.~ He further
charged that manslaughter is the killing of a human being
without malice, and that it is "the element of malice that
distinguishes the offense of  murder from that of
manslaughter." ' ’

The jury returned a verdict of murder %h%éh,
necessarily, embraced a finding of malice. Since the jury

14
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CASEY v. STATE'

determined that Casey acted with malice, "it could not have
returned a verdict for manslaughter, voluntary or
involuntary." Patrick, supra, 289 Ss.C. at 306, 345 S8.E.2d
at 484. (Emphasis supplied). See also State V. Gandy, 283
S.C. 571, 324 S.E.24 65 (1984).

‘Patrick and Gandy are consistent with decisions in a
majority of jurisdictions which hold that, when a defendant
has been convicted of murder, the correctness of
instructions relating to manslaughter becomes immaterial.
See, generally, Annotation, 15 A.L.R.4th 118.. As was stated
by the Supreme Court of Ransas 4in State v. Metcalf, 203 Kan.
63, —» 452 p.24 842, 845 (1969): o

* * * where the jury, under proper
. instruction, have found a defendant
guilty of every element of the superioxr
offense, erroneous instructions, or a .
total failure to instruct, with refer-
ence to an offense inferior in degree,
and ‘including less criminality cannot,
logically, be said to have influencegd
the jury. The failure of the court
can only be said to be prejudicial to
( the defendant on the theory that the
jury failed to fully comprehend the
/- ' definition of the superior degree,
' or misconstrued and misapplied the
law to the facts. To_indulge in .~
such presumptions, even though we, ~
‘know that mistakes are made by juries
and courts alike, is to overturn the
whole theory of the administration of
justice. {(Citations omitted). (Emphasis
supplied). ’ ' ‘ ,

. - ‘ ’ l I ‘ I ’ . 3 13
Here, we find no prejudice in the failure to instruct.

on involuntary manslaughter.

) . ° L g . ( . ) .
Casey's remaining exception is affirmed pursuant to

Supreme. Court Rule 23: State v. Barwick, 280 S.C. 45, 310"

'S.E.2d 428 (1983).
AFFIRMED. '
. GREGORY, C.J., ‘HARWELL, FINNEY and TOAL, JJ., concur.

f
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TH‘E': STATB OF BOUT}{ C‘.AROLINA
IH THE SUPREHE COURT

Thomas Junior Casng petitioner.

1. The Court may have overloakg:l that, _“dna process requires
that a lesser mcludad offanse instruszta.an ba given when the
evidence warrants such an instryction.® Regppndant!s Brief at page

4; Petitioner's Brief, page 2. )

2. The case of State v. Metcalf, 202 Xan. 63, . 452 P.24

842, 545 (1969) appears to be no longer followed in Kansas. State

¢, Roberson, 210 Kan. 20%, 499 P.2d4 1137 (1972); 8% Weye

210 Han. 721, 504 P.2d 178 (1972}, "Another consequence of

enactment of {statute requiring. charges on lesser offenses

supported by evidence] ig that the princisle r red to 9 State
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STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Charleston County

Honorable R. Markley Dennis, Circuit Court Judge

THE STATE,'
) - RESPONDENT,
V.
AHSHAAD MYKIEL OWENS,
APPELLANT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a copy of the Petition for Rehearing in the
‘above-entitled case has been served upon Susannah R. Cole, Esquire, at the Rembert Dennis
Building, 1000 Assembly Street, Room 519, Columbia, SC 29201; and Ahshaad Mykiel Owens,
#366983, at Lee Correctional Institution, 990 Wisacky Hwy., Bishopville, SC 29010, this 7th

day of February, 2019.

a4

Robert M. Dudek
Chief Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO BEFORE
ME this 7th day of February, 2019.

C@WEM P QWS (L)

Notary Public for South Carolina
My Commission Expires: May 2, 2027.



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

~"Appeal from Charleston County -

The Honorable R. Markley Dennis, Circuit Court Judge

THE STATE, |
| RESPONDENT, -
V. |

| AHSHAAD MYKIEL OWENS,

o " | ' . APPELLANT

Appellate Case No. 2016- 000298
- Opinion No. 2019-UP -042

- RETURN TO PETITION FOR REHEARING '

s

Comes now Respondent above named by and through the South Carolina Attorney.

'General hereby makes its Return to the Pet1t10n for Rehearmg filed by Appellant on February 7,

2019. Respondent submlts the Court of Appeals reached the correct result 1n afﬁrmmg T

Appellant S conv1ct1ons As a result the Petition for Rehearmg should. be demed and dlsmxssed '
1.A ' Appellant ﬁrst contends this Court applied the wrong analys1s of the accident 1nstruct10n
in concludmg Owen s clanﬁcatwn would have had no effect on the jury because the j Jury '
determmed Owens intentionally shot the victim. Spec1ﬁcally, Appellant c1tes Casey V. State 305
S. C 445, 409 S.E. 2d 391 (1991) for the holdmg that a trial court’s rcfusal to charge a lesser

included offense of 1nvoluntary ma.nslaughter was error when the jury conv1cted the defendant of

murder, Respondent submits this argument was not overlooked or msapprchended by this Court.



Casey concerne& a jury instruction on a lesser included offense of murder. In the instant .case, the
disputed chargé is one of defense of accident. This Court correctly found the jury’s conclusioh
Appellant intentionally shot the victim meant the jury did not reach the causaﬁén element of
accident. Significantly, and distinguishab'le from Casey, the trial court did instruct the jury on
accident. The instruction was a correct and comprehensive statement of law. Moreover, ‘because
Appellant only asked for the clarification after the charge was given to the jury, any clarification
by the court that arug déaling would not preclude é charge of accident would constitute an
hni)ennissible comment on the facts.
Thus, even if this Court were persuaded by Appellant’s argument that Casey requires the
court to instnict on accident to prevent reyersible error, the trial court here did, in fact, do'so. The
standard of review when considering an ambiguous jury instruction is whether. tﬁere is a
reasonable likelihood that the jury applied the challenged instruction in a way that violates the
constitution. See Estelle v. McAGuire,AS‘O2 U.S. 62,72 '(1991').4The testi_mony was undisputed the
men were involved in an unlawful drug pﬁréhase, and tile jury was extensively instructed on the
defense of accident (R.A p. 309) and proximate cause (R. p. 305). Read in its entirety, the charge
clearly communicated to the jury the required nexus between the unlawful activity and _ﬁe act.
The jury was told 'numeroﬁs times in the. pfoximate cause charge that the defendant’s act must be
the direct cause of the victim’s déath. The jury was also reminded of the State’s byrden to prove
the victim’s death was not an accident but caused by the defendant’s unlawful activity. There is
no reasonable likelihood the jury applied thé instruction in a way that violated the constitution.
Respondent also respectfully notes that defense counsel did not make a specific request
to re-charge the jury, nor did he offer the specific Iénguage for a re-charge on accident. (R. p.

317.) Thus, Appellant’s argument on appeal was not made to the trial court below. Given the

23
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posture of this issue before the trial court, this Court reached the correct result in finding no
reversible error in the trial court’s instruction.

2. Appellant argues that because this Court should grant rehearing “on the failure to
clarify the ‘unlawful activity’ portion of the accident instruction,” the harmless error holding
concerning the admission of the phofograph should also be re-evaluated. To the contrary,
because there was no error in this Court’s assessment of the accident instruction, Respondent
contends there is no need to re-evaluate the harﬁﬂess error analysis of the admission of the
photograph. The photograph appears to be a croppéd or natrowly focused image’ of the victim
and his brother in an outdoor setting. Unlike in State v. Livingston, 327 S.C. 17, 488 S.E.2d 313

(1997), where a photograph of the victim and her husband was introduced during the husband’s

testimony, and State v. Langley, 334 S.C. 643, 515 S.E.2d 98 (1999), where the photograph

depicted a much yoﬁnger victim during a celebratory period, here the photograph is fairly
unremarkable. Appellant argues Livfngston and Langley required'reversal even without a jury
instruction issue, but that is because the picture\:s submitted in those cases were substantially
more prejudicial than in the instant case..'In a Rule 403, SCRE, analysis, the courts must always
weigh the prejudicial irﬁpéct of any piece of evidence on a case by case basis. Significantly, the
State presented testimony that the victim.was a drug dealer. Clearly, the State’s theory of the
case did not include portraying the victim as an innocent bystander. Thus, as this Court ‘co'rrectly~
concluded, the photograph of him “in life” had limited, if any, prejudicial value.

WHEREFORE, premises considered, for the reasons stated herein, Res'péndent

respectfully requests this Court deny the Petition for Rehearing.

N
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HILL J In criminal law, the defense of accident is a recluse itis seldom seen. and
often misunderstood. This appeal requires us to examine in full light the defense
and the language trial courts use when explaining'it-to juries, focusmg on when a
defendant who is engaged in unlawful conduct may still be entitled to. the defense:-
While we conclude the charge given here was sufficient, we propose arecommended
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charge for future cases. We also hold the trial court erred: by admitting a family
photograph of Jarrod Howard (Victim) in violation of Rule 403 of the South Carolina
Rules of Evidence (SCRE), but find the error harmless. We therefore affirm
appellant Ahshaad Mykiel Owens' convictions.

L

Owens shot Victim while he, Vlctlm and chtlms best friend, Hunter Bessinger,

-were transacting a drug deal in the back: seat of a parked car near the intersection of

Percy and Bogard streets m Charleston Bessmger testiﬁed Owens pulled a gun on

*"“hisown defense, Owens stated Be ‘ 1nger entered the car ﬁrst and satin the mlddle' n

of the back seat next to him, while. Victim got in second and sat next to Bessinger.
Owens explamed he told Victim he wanted to purchase five Xanax pills, and Victim
told him the price. According to Owens as he reached into his book bag to retrieve
his wallet, Bessinger pointed a gun in his face and demanded Owens hand him the
book bag. Owens testified he knocked the gun out of Bessinger" s hand and, as he
wrestled the gun from’ Bessinger, he accidentally fired the gun, hitting Victim.
Owens testified he did not bring 2 gun to the scen¢ (no gun was ever found).

The trial Judge mstmcted the jury on murder, mvoluntary manslaughter ‘self-
defense -accident, and armed robbety. Regardmg accident, the judge mstructed '

‘The defendant has also ratsed th_e defe'nse of accident. An
act: may be excluded on the ground of accident if it is
shown that the act was unintentional, that the defendant -
..~ was.acting lawfully, and that reasonable-care was used-by.
i the.defendant. in’handling the: “weapon;- ~The-burden:is-on=:*
the State to prove beyond-a reasonable doubt that th{e] act
was not an accident . . . but-was caused by the neghgence
or “carelessness on the pait of the defendant in [the]
handling of a dangerous ‘instrumentality or by unlawful
. activity by the defendant himself,

Owens objected to the instruction, argmng the jury might interpret: it to mean Owens

could not claim accident because he was involved in the unlawful activity ofa drug

deal (although néither the State nor Owens mentioned such an mterpretatlon in their.
closing arguments). Owens requested the trial judge clarify to"the jury that a
defendant engaged in unlawful activity is still ‘entitled to the: defense of accident
unless the- unlawfu] activity proximately caused the death. The judge declmed,
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explaining it would be-an nnpermlssxble comment on the facts and he had adequately
charged the elements of the defense. : :

The jury convicted Owens of murder, armed robbery, and possession of a weapon
during the commission ofa violent erime. He now appeals, contendmg the trial court
erred in (1) refusing his request for specific language in a _]ury instruction on the
defense of accident, and (2)- adm1tt1ng a photograph of Victim in violation. of Rule
403, SCRE. : |

IL,

R Y SRV I st aopaees - ""i'ﬁ“ ”&»7 “ ? ;;é”"m“;.h

and meaning of the term "unlawful actlvny" -and explam its relation to the defense

- of acc1dent

We review jury instructions for abuse of discretion,. meaning that to warrant reversal

the instruction must have both misstated the law and prejudiced the defendant. See
,State V. Jenkms, 4088.C. 560, 569 759 S.E.2d 759, 764 (Ct. App 2014).

Thc defense of ac01dent (sometimes called mlsadvenmre) protects a defendant who
while acting lawfully‘and with due care, unintentionally causes harm to another. The
defense has three elements: (1) the harm was unintentional, (2) the defendant was
acting lawfully, and (3) due care was used in the handling of the weapon. See State
v. Commander, 396:S.C. 254, 271, 721-S.E.2d 413, 422 (2011); see also State v.

‘Brown, 205 S:C. 514, 521,32S.E.2d 825, 828 (1945) ("If it be shown that the killing -
' . was unintentional; that it was done while the perpetrator was. engaged in alawful
“enterprise, and was not the result of neghgence, the homlcxde Wlll be excused on. the ‘

lack of intent that separates accident from self-defense, for self-defense "admits an
intentional killing, and sets up as Justlﬁcation a necess1ty to kill in order to save the

accused from-death or. serious bodily harm, whereas: a defense: of homicide by

accident denies that ‘the. kﬂlmg was-intentional.” State v. McDaniel, 68 S.C. 304,

317, 47 S.E. 384, 389 (1904). The defense of accident sometimes surfaces in

homicide cases, often alongsxde self-defense. Despite their varying levels-of intent,
accident and self-defense are not always mutually exclusive defenses. ' See.State v.
White, 425 S.C. 304, 311, 821 S.E.2d 523, 527 (Ct. App. 2018); State v. Williams,
400 S.C. 308, 317, 733 S. E 2d 605, 610 (Ct App. 2012)...Of course, accident may
appear in contexts far removed from self-defense Blackstone gives the example of

| v‘Owens clalms the trial court's acmdent charge d1d not adequately convey the scope BT

L geore of accidentst). s If. the: harm:.was. caused by accidént,: the, defendant-is net =~ -
criminally responsible because of the absence of eriminal intent: It is-precisely this.
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L.

a man lawfully working with a hatchet when the head flies off and kllls a bystander.

4 W. BLACKSTONE, COMMENTARIES ¥182.

The confusion in explaining the defense of accident crops up when ne distinction is
made between a defendant who has lawfully-armed himself with a weapon in self-
defense and then accidentally harms the victim (e.g., he stumbles and his finger slips
and pulls the trigger) and a defendant who'has lawfully armed himself with a weapon
in self-defense and then intentionally harms the victim. Only the defendant in the
former situation is entitled to the defense of accident, and he is also entitled to have
the Jury charged that hlS conduct in armmg himself in self-defense was lawful.

State v. Goodson, 312 S.C. 278, 280 n.1, 440 S.E.2d 370, 372 n.1 (1994); The
confusion deepens when the defendants unlawful activity (e.g., pointing and
presenting a firearm) is so intertwined with a Jawful activity (self:defense) that the
conduct.may appear indivisible. Whether the shootmg was caused by the lawful or

- the unlawful activity is an issue that would vex jurots as well as philosophers. See

generally W. LAFAVE, CRIMINAL LAw, § 7.13(b) (3d ed. 2000) (chscussmg
causation requirement of unlawﬁll act1v1ty in context of voluntary manslaughter)

Our- supreme court has stressed the need for clarity when chargmg acc1dent amidst
such evidence. State v. Burriss, 334.S.C. 256, 259-64, 513 S.E.2d 104, 106-09
(1999) (holding defendant was. entitled to an accident instruction because evidence
showed his use of a weapon could have been lawful self-defense, even though minor.
defendant may have possessed the weapon unlawfully and violated the law against

... 'pointing and presenting" a firearin); Statev. McCaskill; 300 S.C. 256, 258-59,387 . . . =
o0 SIR2d 268, 2697041990 (etror in failing to chiarge that if the defendant lawﬁﬂly’= e

armed herself in self-defense bécause of a threat to her safety in her home created
by the victim, and the gun accxdentally discharged, the jury would have to find her

" not guilty). Burriss and McCaskill dealt with situations when a trial court should ,

have told thé jury that-a defendant who lawfully arms himselfin self:defensé is-still
éntitled to an acqulttal based on the defense of accident, even where the defendant’s
use or possession of the' weapon would have otherwise been unlawful." As McCaskill

explained in such:situations, because "the defense of accident is not' apphcable unless

the deféndant was: acting lawfully, it is necessary to instruct the. jury as to what
constitutes a lawful enterprise." McCaskill, 300 S.C. at 259, 387 S.E.2d at 270. In
Burrzss and McCaskill, the "lawful enterprise” was sclf-defense ' .

{

f':n" thxs is the Tule: that the defense fails if the State prove\;,beyond a
reasonable doubt that the defendant's unlawful activity proximately caused the harm.




The situation here is différent. Under Owens' version of events, he did not possess
the gun until he grabbed it to-arm himself'in self-defense. He did not ask the court
to clarify that arming himself was lawful conduct; he asked the court to specify what
his unlawful conduct was and that, to preclude his accident, defense 1t must have
caused Victim's death. :

We share the mal court's concern that Owens requested clanﬁcatron may have
approached a comment on the facts. See'S.C. CONST;, art: V; § 21 ("Judges. shall not
charge juries in respect to matters of fact, but shall declare the law. "). The charge

as given informed the jury that to bar the defense of accident, the State bore the
oy wburden: of prowng that the "act" (i.e, the shooting) was-caused- by the defendant's - co
‘unlawful activity. Again, it appears Owens wanted the trial court to tell the jury that =~

the fact he was involved in a drug deal does not, without more, prevent him from
being found not guilty based on the defense of accident. Vlewmg the charge in the
light most favorable to Owens; as we must, Commander, 396 S.C. at 271,721 S.E.2d
at 422, we conclude the charge as delivered permitted the jury to reach such a verdict,
a verdict Owens counsel argued the facts and the law warranted

Aslong as a jury charge Mirrors. the law, it need not mimic a party's chosen language 3

See Sheppard v. State, 357 S:C. 646, 665, 594 S.E.2d 462, 473 (2004) ("A jury
charge is correct if it contains the correct definition of the law when read as a
whole."); State v. Burkhart, 350 S.C. 252,261, 565 S.E.2d 298, 303 (2002) ("The

“substance of the law must be charged to the jury, not particular verblage "). We note

too that drug dealing is an unlawful activity that can under certain circumstances
preclude an accident charge altogether. See State v. Smith, 391 S.C. 408, 415, 706

- S.E2d 12; 16 (2011); In a recent 3-2. décision, out supreme court: held that a

31

(IR s defendant who brought a concealed plStOl to 2 drug, deal brought on the dlfﬁcultyfl{ e

27895 (SC Sup Ct ﬁled June 19 2019) (Shearouse Adv Sh. No. 25 at 13)

("Williams' actions proximately caused the difficulty as a matter of established law .

because his act of taking a loaded, unlawﬁllly-possessed pistol into an illegal drug
transaction was not 'merely incidental’ to the act of arming hlmself in self-defense”

~ (internal crtatlons omltted))

Nevertheless we recognize the: challenges of explammg the defense of dccident to
jurors.. In crafting jury instructions, as in any architecture, less is often more; But
as Frank. Lloyd Wright is reputed to have said, "less is more only when more is too

much." It is the trial court's job to-explain the general principles of law raised by the-

evidence to the jury; it is the lawyers jobto explam to the jury how the specrﬁc facts



32

e Aot in self-defense is. actmg lawfully. - Therefore, a def

in evidence relate to: those general principles. We: recommend the following
language when mstructmg jurors on the defense of accident:

Th_e defendant has raised the, defense of ac_cldent; ‘Harm to. another, - -
including death, is excusable on the ground of accident if the harm was™
. caused by the unintentional and lawful act of a defendant exercising
“due care. For the defense of accident to apply, you must.find: (1)the
act of the defendant that caused the harm was' accidental and not - .
intentional; (2) the act was lawful and (3) the act was not careless, -
negligent, or reckless. ' : . :

o If you find the efense of accndent apphes you must fmd therde en ant S

not guilty.. However, if the State has proven beyond a reasonable doubt

- that any of the three elements of the defense of accident do not apply,
then the defendant is not entitled to the defense. A defendant engaged
‘in unlawful conduct; including the unlawful possession’of a weapon, is
entitled to claim the defense of accident unless ‘the State has proven = -
beyond a reasonable doubt that the: unlawful conduct was not merely
incidental to but- ‘was the direct and foresoeable cause: of the Victim's - -

When the evidence supports an 8.001dent charge on behalf of a defendant who has
lawfully armed himself in self-defense we suggest the foIlowmg additional
mstruct10n con51stent with Burriss and McCaskzll - .

A defendant exercising, due care: who acexdentally harms another whlle .

" acting lawfully; ever if he is in unlawful possession of a'w if
find he was entitled to arm himself'in self-defense and the victim was
. shot by accndent by the umntentlonal dxscharge of the. weapon

‘ .-m.

The trial court, over Owens objectlon admitted-a photograph of Vlctlm embracmg '
his brother ina- settmg unrelated to the shootmg The State argues the photograph‘,
was relevant because:it showed Victim's size, evidence that bore on how the crime -
unfolded. . The State contends that, given the available space in the back seat of thei‘ '
car, Victim's size: was relevant to the Jury's fact-ﬁndmg task.- .




What little relevance the photograph had was vastly outweighed by its danger of
~ unfair prejudice. Rule 403, SCRE. Victim's identity -was not at issue and the .

photograph did not depict an objective measure of his size; Victim's‘actual height
and weight were included in the autopsy results the jury heard. All the photograph.

could accomplish was to counteract testimony that Victim was selhng Owens drugs
when he was shot, and arouse sympathy for Victim. The trial court therefore

exceeded its discretion in admitting it. Morin v. Innegrity, LLC, 424 8.C. 559, 576, .

819 S:E.2d 131, 140 (Ct. App. 2018) ("Abuse of discretion occurs when the ruling

rests on a legal error or-inadequate factual support."). See State v. Hawes, 423 S.C.

118, 129, 813 S.E.2d 513, 519 (Ct. App. 2018) ("To be classified as unfan‘ly

-~ prejadicial, photographs must have a 'tendency to'suggest a decision on.an: 1mproper;<z RPN

.

* basis, commenly; though not necessarily, an emotional one. (quotmg State v.
Torres, 390 S.C. 618, 623, 703 S.E.2d 226, 228-29 (2010))); see also State v.
Langley, 334 8.C. 643,515 S.E.2d 98 (1999) (holding photograph of murder victim
in high school graduatlon regalia irrelevant to. prove the defendant's gullt victim's
identity was not in issue, and photo was an attempt to distance victim from drug
. dealing activity);. State v. Livingston, 327 S.C. 17,488 S.E.2d 313 (1997) (holding
photograph of victim and husband taken before she was killed in an automobile
aec1dent itrelevant to the determination of defendant’s guilt for felony DUD).

To warrant, reversal however, Owens must show the eITor, prejudlced hlm, meanfng ,
the challenged evidence hkely influenced the verdict. Fields v. Reg'l Med. Ctr.

. Orangeburg, 363 S.C. 19, 26, 609 S.E.2d 506, 509 (2005) Vlewmg the record as.a

whole, it is unlikely the emotlonal pull of the photograph was enough to dlstracj: a -

rat10na1 juror from the main issues at trial or otherwise influence the verdlct

s One reason the photograph should have been excluded under Rule 403 was. because P
- “it had scant felevance 1o the Jury's ‘task “ofdetermining ‘the germane facts. Our ‘

" conclusion that the evidence was uniduly prejudicial within the context of Rule 403
does not mean the prejudice was potent enough to infect the fairness of thettial or
pollute the verdict. The prejudice, like the relevarce it dwarfed, had little effect
when con31dered alongsuie the other evidence. Owens admitted-he shot Victim, so
the only issue for the jury was whether Owens. was-guilty of the lesser involuntary
‘manslaughter offense or whether he was-entitled to acquittal based on self-defense
or the defense of accident. This issue turned on Owens' credibility and intent, a
subject a family photograph of Victim could not directly impact. Any’ error,

therefore, was harmless beyond a reasonable doubt. Hawes, 423 S.C, at 133, 813
- S.E:2d at 521 ("Error is harmless when it could not reasonably have affected the

result of the trial.”). | .

33
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Owens' convictions are
AFFIRMED.

KONDUROS and MCDONALD, JJ., concur.
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Appeal from Charleston County

Honorable R. Markley Dennis, Circuit Court Judge
Opinion No. 5663

PETITION FOR REHEARING

Pursuant to Rule 221(a), SCACR, petitioner respectfully requests rehearing because this |

Court may have ‘o’ve.rlooked the fact that in its substituted opinion it recognized the prob‘len; with
the accide;nt instruction in this case which charged the jury that: “An éct may be excluded on the
‘grounAd ‘of accident if it is shown the act was unintentional, that the defendant was acting
lawﬁtl,ly,» énd that reasonable care was used by the defendant in handling the weapon.” (emphasis

added). State v. Ahshaad Mykiel Owens, Op. No. 5663, Shearouse’s Adv. Sh. #28, at 8 (refiled

July 10,‘2019). From there, this Court then observed that defense counsel took exception to this

jury charge because the jury might interpret it to mean petitioner could not claim accident

35
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because he was involved in the unlawful activity of a drug deal. Defense counsel requested that
the trial judge “clarify to the jury that a defendant engaged in unlawful activity is still entitled to
the defense of accident unless the unlawful activity proximately caused the death.” State v.

Ahshaad Mykiel Owens, Op. No. 5663, Shearouse’s Adv. Sh. #28, at 8 (refiled July 10, 2019)

(emphasis added). This Court then agreed with the trial judge that a Jury instruction conveying
that -correct charge on lthe law to address defense counsel’s concern may result in an
impermissible charge on the facts.

However, this Court then recommended the followixig accident jury instruefion, WMch '

would not be a charge on the facts, in future cases Where a jury could find a defendant was

' mvolved in unlawful activity such as in State v. Burnss 334 8.C. 256, 259 64, 513 S.E.2d 104

106-09 (1999), because the defendant possessed the gun unlawﬁllly, but where he could still be
not guilty by reason of accident:

A defendant exercising due-care. who accidentally harms another
while acting in self-defense is acting -lawfully. Therefore, a
defendant can be acting lawfully, even if he is in unlawful
possesszon of a weapon, if you find he was entitled to arm himself

~ in self-defense and the victim was shot by accident by the
unintentional discharge of the weapon.

State v. Ahshaad Mykiel Owens, Op. No. 5663, Shearouse’s Ad\f Sh. #28 —at' 12 (reﬁled July 10,

2019) (emphasm added). ThJS recommended or suggested jury instruction could have been the
difference in a full informed j Jury finding pe’u’uoner not guilty i in this case by reason of accident
in thls low level drug sale case, yet this Court nonetheless found the lacking j _]u;y instruction in
this case “was sufficient.” State v. Ahshaad Mykiei OWede, Op. No. 5663 Shearouse’s Adv. Sh.

#28, at 12 (refiled July 10, 2019) (empha515 added) Agam, it would not have been a charge on’
the facts that the trial Judge was concerned about, and, respectfully, that is why reheanng should

be granted in fairness in this case.
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Further, while, always wary of crbssing the lie into charging on the facts, a trial court

L

“must still-ensure that it fashions its instructions “to the facts and circumstances of the case,” and

that its instructions “enlightén the jury” in reaching a correct verdict when applying the facts of

the case to the applicable law. See State v. Leonard, 292 S.C..133, 137, 355 S.E.2d 270, 273
. /‘ : ‘
(1987); State v. Fuller, 297 S.C. 440, 443, 377 S.E.2d 328, 330 (1989).

Finally,' on this instruction issue, petitioner would urge that for complete clarity‘ this

Court’s recommended jury charge should also incorporate the majority’s State v. Williams, Op.
+ No. 27895, Shearouse’s Adv.'/SH. 25 a; 20 (filed June 19, 2019) holding by inét'ructing the jury
that it is only where ﬂ}e unlawful possession of a weapon itself duriﬁg thg illégal drug ttansaction
\produced'\the violent occasion that the defendant cannot claim accident or self-defense as a
complete defense.]
Inadmissiblg photograph
- This Court correctly helci that what little relevance the photograph of the victim
embgacing his brother on a prior happy occasion had wasj ;;vasﬂy outweighgd b"yl its danger of

undue prejudice. Rule 403, SCRE.” State v. Ahshaad Mykiel Owens, Op. No. 5663, Shearouse’s

Adv. Sh. #28, at 13 (refiled July 10, 2019). This Court then found harmless error reasoning,
“viewing the record as a whole, it is unlikely the emotional pull of the photograph was enough to

distract a rational juror from the main issues at trial or otherwise influence the verdict.” State v.

Ahshaad Mykiel Owens, Op. No. 5663, Shearouse’s Adv. Sh. #28, at 13 (refiled July 10, 2019).
(emphasis addedj. This was a close, legally complex, and difficult factual case, and petitioner

respectfully is perplexed at why this Court reached the conclusion above. ' , ~

1 The 3-2 majority opinion in State v. Williams is pendiilg on rehearing as of the filing of this

N

rehearing petition. \
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Here, a young petitioner, apparently only nineteen at the time of the incident, was gotng
to purcnaee Xanax from the decedent as he had in the past. Petitioner testified this was his” party
drug of choice,” and that he was going to Columbia with friends for a football game the next day.
R. 226, 11. 3-20. | |

“ Petitioner did not know Hunter Bessinger at the time, and petitioner described for the -
jury the unforeseen chaos that ensued from the low level drug deal. Petitioner explained how he
saw Bessmger walkmg with the decedent ‘that day. R. 228 1L 2-13. “Hunter actually entered the
car first and slid next to me. Got- in the car next t0' me and was in the nliddle seat, and then Jarrod
got in.” Jarrodl had a book bag with him. R. 229, 11. 1-20. |

o Petitioner testified wh11e they were talking Bessmger told the decedent to “hurry up.”
Petmoner told the decedent he wanted “five” Xanax pills, and he was told the pr1ce Petitioner said
as he was reacthg down to get his wallet out of the book bag: “/ look up and the gun is in my face.”
R. 230, 1.. 4-14. It was “Hunter [Bessmger] who pulled the gun out. R. 230, 11 20—21 (emphasis
added). ThlS sudden need for self-defense ended w1th petltloner acmdently shootlng the decedent
In that moment, petitioner went from.buymg a few Xanax pills “to party” at a football game over
the weekend‘ in Columbia to being convicted of murder. - l |

‘ Bessmger was twenty-one years old at the time of trial, and he was working at Boemg ’
R.39,1.22- 43 1. 14. Bessmger said that the decedent sold drugs “mainly weed and Xanax” to “our
group of friends. Inner circle pretty muct ?’ R. 43, 11. 8-14. (emphasis added). ‘Bes‘si_nger described
the decedent ;s “one of the nicest kids I’ve ever met. And I know everyone $ays tha_t when stuff

™
like this happens, but he really was. -1 mean he was awesome. That kid would do anything for

anyone. It didn’t matter. Good guy.” R. 40, 11. 17-20. (emphasis added).



This Court properly rejected the solicitor’s purported reasons for wanting the emotional
photograph before the jury in this difficult case. The solicitor offered the photograph for its

emotional tug at the heartstrings of the jurors.

When the solicitor showed Bessinger the photograph of the decedent, Bessinger said the .

photograph was “perfect.” R. 41, 1L 5-7.; R. 42, 11.-1-4. (emphasis added). Thé solicitor then asked
to introduce the photograph of the decedent with his arms around his brother. The judge overruled
the objections to the photograph, and 'fldmitted it. R. 41, 1l. 8-18. Bessinger testified: “That is
Jarrod [the decedent] on the left and that is Hollapd on the right.” The solicitor asked Bessinger:
“If Jerrod is his friend, and Bessinge; responded: “Jerrod is my friend.” R. 41,1.23-42,1. 1. The
illegitimate mission was accomplished. “

However, there | respectfully was no more reason for finding the inadmissible

'pho\togra_ph in this case harmless error than there was in State‘ v. Livingston, 327 S.C. 17, 488

S.E.2d 313 (1997). In Livingston, the inadmissible photograph and the testimony surrounding it was

admitted in a. felony DUI case where the only issues were whether the driver of the other car was:

driving impaired and whether he failed to properly follow all traffic laws. The defendant in that

case had marijuana in his system. He was driving at high rate of speed, he lost control of his car for -

that reason, he hit the victim’s car, and that killed her instantly. Yet, the Supreme Court properly
found reversible error in a seemingly straightforward casé.

Further, in State v. Langley, 334 S.C. 643, 515 S.E.2d 98 .(1999), the decedent was
involved in a higher level brand of drug deal. Langley’s sister identified a photograph of the
decedent wearmg his graduation garb for the jury. As in this case, the photograph was calculated to

arouse the sympathy and prejudice of the jury.
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The Supreme Court found th‘e jury could have found Langley guilty of murder if he
.actually shot the victim, or under the “hand of one is the hand of all theory,” or if he was an
accomplice in the shooting. The Court found there was sufficient evidence to convict under all
three legal theories but held the evidence against Langley was not overwhelming, and it reversed.

These emotional photographs create an evidentiary and testimonial sideshow that impermissibly

appeals to the sympathy and passions of the jury.

. There was respectfully no reliable way to conclude in this complex gccident or murder
(killing with. malice aforethought) case that “it was unlikely the gmoﬁonal pull of the pho_tograph
was enough to distract a raﬁonal jury.” Most respectﬁ\llly, the state here violated well settled rules
agé.inst presenting photographs qf victjms for the emotional réactibn they are almost sure to gﬁner
from the jury, and thereby impermissibly urge a verdict on a spurious basis. This was a tough case

involying young people seemingly involved in a college atmosphere Xanax sale that went terribly

awry.,

The state, respectfully, is not entitled to fhe benefit of the doubf here for its wrongful
action‘pertai-'nin'g to the admission of this inadmissible emotional photograph. The evidence of guilt
to the crime of murc*ier in this complex close case was not overwhelming, and rehearing should be
granted oﬁ this issue as well.

Respectfully Submitted,
7
Rébert M. Dudek

Chief Appellate Defender

July 25,2019 .



41

STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal from Charleston County

Honorable R. Markley Dennis, Circuit Court Judge

THE STATE,
RESPONDENT,
V.
AHSHAAD MYKIEL OWENS,
APPELLANT
CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a copy of the Petition for Rehearing in the
above-entitled case has been served upon Susannah R. Cole, Esquire, at the Rembert Dennis
Building, 1000 Assembly Street, Room 519, Columbia, SC 29201; and Ahshaad Mykiel Owens,
#366983, at Lee Correctional Institution, 990 Wisacky Hwy., Bishopvitle, SC/29010, this 25th

day of July, 2019. %

Robért M. Dudek
Chief Appellate Defender
ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO BEFORE
ME this 25th day of July, 2019.

7 L9
Notary Public for outh Carolina

My Commission Expires: July 26, 2028



42

The South Cavolina Court of Appeals

The State, Respondent,
V.
Ahshaad Mykiel Owens, Appellant

Appellate Case No. 2016-000298

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granfing a rehearing. Accordingly, the

petition for rehearing is denied. (\ y
' J.
. o , —— .

Columbia, South Carolina

cc:  Alan McCrory Wilson, Esquire :
Robert Michael Dudek; Esquire' - ~ FILED
Donald J. Zelenka, Esquire '
Susannah Rawl Cole, Esquire
Scarlett Anne Wilson, Esquire

in : 7@493, 2019




