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ARGUMENT IN REPLY

I. THE PLEA COURT ERRED IN ITS DISCRETION BY FAILING TO CONSIDER THE NEED
TO AVOID UNWARRANTED SENTENCING DISPARITIES WHEN CONSIDERING
APPELLANT’S MOTION FOR RECONSIDERATION OF SENTENCING, AND THIS
FAILURE EFFECTUATES AN ERROR OF LAW.

The Appellant initially argued that the judge erred in refusing to reconsider appellant’s
sentence in order to address the unwarranted sentence disparities with similar defendants.
Respondent argues that “the plea judge considered the sentencing disparities presented to him
during the plea and again at the reconsideration hearing and acted within his discretion to decide
to uphold his original sentence . . .” However, the Appellant’s sentence does not reflect that the
plea judge considered the need to avoid sentence disparities among similar defendants. Instead,
Appellants sentence is excessively disproportional to sentence terms for similar defendants. The
average sentence in Charleston over the 6 years preceding appellant’s sentencing was just 8.22
years, and the average active sentence was only 5.72 years. (R. 66, lines 3-10). Appellant’s
disproportional sentence length reflects a failure by the plea judge to properly consider the
sentencing disparities with similar defendants.

‘Respondent argues “the fact that the plea judge sentenced Appellant to the same amount as
the state average could indicate he did consider the average presented to him.” However, the state -
average of 14 years is not applicable to the Appellant, because this number does not reflect the
sentences of similar defendants. (R. 66, lines 21-25, 67, line 10). Instead, the 14 years cited as the
state average inclndes all defendants charged with felony DUI with death in the state. Id. Although
the charges are the same, the state average does not account for the defendants’ ages, criminél
records, or any other factors that may distinguish other defendant’s from Appellant. Id. This
number cannot be applied to Appellant’s case because it does not account for similar defendants,

but rather takes the average for all defendants with those charges, regardless of age or prior



convictions. Id. Among similar defendants, those who were under the age of 25, the ;average
sentence statewide is only 7.75 years, just over half the length of the sentence imposed upon
appellant. (R. 67, lines 1-10). Consequently, the Appellant’s sentence of 14 years creates an
unwarranted sentence disparity between the Appellant’s sentence and those of similar defendants.

The Respondent focuses on the fact that one defendant, Austin Shackelford, was sentenced
to twenty-five years. However, Shackelford should not be considered a similar defendant for the
purposes of sentencing. Shéckelford plead guilty to eight counts, including two deaths, in his
felony DUI case. (R. 67, lines 10-13). Appellant only plead guilty to one count of felony DUI
with death. Appellant’s one count should not be considered similar to Shackelford’s eight counts.
Consequently, these two defendants should not be considered similar for purposes of avoiding
disparities among similar defendants.

The Fourth Circuit ruled that the reasonableness of a sentence depends in part on the court’s
consideration and application of the factors laid out in § 3553(a). U.S. v. Hampton, 441 F.3d 284,
287 (4th Cir. 2006). Therefore, a reasonable sentence should be made with consideration for the
need to avoid unwarranted sentence disparity. Appellant’s sentence of nearly double the state
average sentence for similar defendants does not reflect any consideration of this factor by the

court.



II. THE PLEA COURT ERRED IN FAILING TO CONSIDER REHABILITATION AS A
FACTOR WHEN CONTEMPLATING APPELLANT’S MOTION FOR RECONSIDERATION
OF SENTENCE.

The plea court failed to consider rehabilitation as a factor when contemplating Appellant’s
motion for reconsideration of sentence. As the Respondent stated in the Initial Brief of
Respondent, “[providing] the defendant with needed care or treatment” is one of the goals of
sentencing. The Respondent goes on to argue that the plea court properly considered the goals of
sentencing before denying Appellant’s motion for reconsideration. However, during the motion
hearing, the plea judge stated “You know, I have long given ﬁp on prison being a place where you
can get rehabilitation.” (R. 106, lines 4-6). The judge then denied the Appellaﬁt’s Motion for
Reconsideration of a Sentence, reaffirming Appellant’s 14-year prison sentence. The judge’s own
statement, paired with Appellant’s sentence, reflects a failure to consider the Appellant’s
rehabilitation in sentencing.

The Respondent argues that “it is clear it would have been highly improper for the plea
judge to consider Appellant’s gﬁilty plea as a factor in his sentence and Judge Young was correct
not to do so.” While this is correct, the Respondent attempts to use this fact to address the
Appellant’s claim that acceptance of responsibility is the reason why persons who plead guilty
often receive lesser sentences. /d. While a guilty plea does reflect an acceptance of responsibility,
the two are not inherently e.qual. Appellant’s acceptance of responsibility also reflects a level of
remorse for his actions. Additionally, Appellant’s acceptance of responsibility for his actions
shows that he is unlikely to repeat those actions in the future, because he is aware of the dire
consequences that may arise. Additionally, the .Respondent cites State v. Follin, 352 S.C. 235,
257-58, 573 S.E.2d 812, 824 (Ct. App. 2002), in which the Court made it clear that a sentencing

judge may not consider the fact that the defendant exercised the right to a jury trial. The Appellant
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in the present case never exercised his right to a jury trial, so it is not clear how this stafement in
Follin is relevant. Id.

Respondent next discusses knowledge and intent as they relate to the crime of DUI It is
unclear why the Respondent addresses this issue, as the Appellant has already plead guilty to DUI,
and this appeal concerns only the Appellant’s sentencing following his guilty plea. Therefore, the
elements of DUI are not at issue in this matter.

The plea court failed to consider Appellant’s rehabilitati'on as a goal of sentencing and
failed to address this factor when considering Appellant’s motion to reconsider the sentence. The
Supreme Court has ruled that imprisonment is not an appropriate means of promoting
rehabilitation, and therefore the plea court’s excessive prison sentence cannot serve any
rehabilitative purpose for Appellant. Tapia v. U.S., 564 U.S. 319, 320 (2011). Further, probation
instead of imprisonment can serve rehabilitative purpose. Hamilton, 333 S.C. 642, 649, 511 S.E.2d‘
94, 97 (Ct. App. 1999)(citing Bearden v. Georgia, 461 U.S. 660, 103 S. Ct. 2064, 76 L. Ed. 2d
221 (1983)). The Court’s failure to consider rehabilitation is a substantial error that resulted in an

unreasonably severe prison sentence, and will result in poor rehabilitation, if any, for Appellant.



 CONCLUSION

The plea court erred in sentencihg Appellant to a prison term with unwarranted disparity
among the sentences given to similar defendants. The excessive sentence given to appellant
exemplifies a failure to consider similar defendants’ sentences. The plea court’s failure to consider
these sentences affected appellant’s outcome at sentencing, and this effectuates an error in the plea
court’s reasoninlg.

Additionally, the plea court erred when it failed to consider rehabilitation as one of the
goals for sentencing. The court sentenced Appellant to 14 years in prison without regard toi
rehabilitation programs in lieu of such an excessive sentence. The plea court stated that
rehabilitation was “almost a joke in this day and- age,” clearly indicating a failure to consider this
goal of sentencing. This reflects the court’s failure to consider Appellant’s rehabilitation, and this
failure expresses an error in the court’s reasoning.

As aresult of these sentencing errors, which are errors of law, Appellant’s sentence should

be reversed, and remanded for re-sentencing.
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