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' ARGUMENT

L Respondent’s | Argument that the Appellant did not own the Dirt Road is
addressed in Appellant’s Final Brief.

The Respondent’s arguments that the 1990 Decree of Quiet Title ruled that the Appellant
did not own the dirt road and that the Appellant’s own deed and plats showed that he did not own
the dirt road, thus there eouid be no‘Trespass. These two issues are addressed in the Appellant’s
Initial Brief Sections II-V. A full recitation of those arguments would therefore be redundant.,

IL Respondent’s Attempt to introduce a deed into the record is improper as it.
violates Rule 210, SCACR. A

As stated in the Appellant’s.InitiaI Brief, the Respondent failed to establish that he was a
successor in interest to the Howard Property by failing to present any evidence showing the
Respondent’s ownership of the Howard Property .(Aypp Final Brief §D). To remedy this, the
Respondent seeks now to put a deed into the record purporting to show that the Respondent is the
owner of the Howard Property. .

The Appellant objects to the inclusion of this deed in the Appellate record as it was not
part presented to the lower court and thus violates Rule 21 0 of the South Carolina Appellate Court
~ Rules, and it should not be subjeet to judicial notice as its inclusion would deprive the Appellant
of opportunity to refute the veracity of the deed.

The Appelléte rules state, “The Record shall not, however, include mater Which was not
presented to the lower eourt or tri‘ounal."’ Rule 210, SCACR. In his initial orief the Respondent '
concedes that no deed was presented in front of the lower court showing that the Respondent was

the successor incinterest to the Howard Property (See Respondent’s Final Brief Argument I).



As there is no deed in the record to support this .ﬁnding, the Respondent argues that the
Trial Court had sufficient evidence to make the finding because the attorney s oral argument at the
motion hearing and the statement that Respondent “recently purchased property located on

Warsaw Island in proximity to the property of the Appellant” found in the Appellant’s Complaint.

- {See R. 030-045). Neither one of these arguments creates a record which should allow the inclusion

of any deeds in the chain of title.

While statements of fact can constitute an “admission on file” ‘and thus be entitled to

~ consideration by the court in determining whether a genuine issue of material fact exists, factual

statements of counsel, whether made during oral argument or in written briefs or memoranda,
ordinarily may not be so considered. Gilmore v. Ivey, 290 S.C. 53, 58, 348 S.E. 2d 180 (Ct. App.
1986). Respondent s Counsel statmg that Respondent is successor 1n interest to the Howard
Property should not be considered as statement of fact.

Further, the Appellant’s Complaint did not incorporate any deed 1nto the record. The -

Appellate court took up this issue directly in Masters v. Rodgers Development Group

In Masters, a plumber (Masters), worked on a property that was owned by Rodgers
Development Masters v. Rodgers Dev Grp 321 8. EZS 194 (S C Ct. App. 1984). On October
12t Rodgers sold the property by deed to an md1v1dual named Stevenson ]d This deed was
recorded on October 13t J4 Masters finished work on October 18" and filed a mechanic’s lien
against the property on December 15 naming Rodgers as the owner. Jd.

| Masters filed to foreclose on the mechanic’s lien on the property naming Stevenson as the
owner. Masters, 321 S.E.2d at 196-97 (S.C. Ct. App. 1984). Stevenson argued that the Masters’
complaint statéd that Rodgers hed conveyed the property to Stevenson and therefore the contents

of that deed could be considered by the court on appeal. Id However, the Court disagreed stating,



 “the deed Qas not incorporated into the complaint nor is it‘ otherwise a part of the record before us..
We are, of course, confined to the record in reviewing a judgment for errbr.” Mdsters at 198 (citing
,S'outh Carolina State Highway Departrﬁeht V. Me.re_dith, 241 S8.C. 306, 128 S.E2d 179 (1962).
In Masters, the Court refused to eﬁter into a reqord a deed directly referencea in the
Corhplaint for a speciﬁc property sﬁbject to a foreclosure action. The Res.ponden;t is asking the
Court in this case to allow a deed to-be entered into the record purporting ownershlp of a specific
property based on an allegatlon in the Complamt descnbmg the property as recently purchased
by Respondent located on Warsaw Islgnd Road”. The Court should decline to do so.
“ The Respondent did not establish a recbrd or eQider;ce which can be used to support the
inclusion of émy‘deed in the af)pellaté record that was not before the Trial Coutt.
| L. The Court should not take judicial nofice of a deed not entered iﬁto the record -
at the lower court.
As the Respondent did not establish a record that a deed exists purporting to transfer the
Howard Property to the Respondent, it seeks for this Court to take Jud1c1a1 notice of a deed to
~ establish that fact. |
~ The Court should not take judicial notice of any deed outside of the record because the
Trial Court did not do so and doing so. at the appellate level would involve adjudicating facts that
are in dispute. |
| The issue here is not whether or not a Triél Court has‘the right to acknowledge the existence
of recorded deeds within its jurisdiction, but whether the Trial Court did in this case.
The Trial Court simply did not take. judicial nqtice of any deed in this case. "l;he Trial Court
“explicitly stated what it relied on to make its ﬁndings'of fact and it did not ;:onside: nor rely upon

any deed establishing ownership in any property in the Respondents. (R. p. 001 and See R. p. 041-



042). The Respondent provides né factual basis to show that the Trial Court took judicial nqtice
of the deed.

The Respondent failed to meet its burden of 'presenﬁng evideﬁce into the‘record supporting
the fmding of fact that he was the successor in interest to the Howard Property. The lower court
made a factual finding based on no evidence. The Respondent is asking the Appellate Court to
- take judicial notice of a deed it dia not submit and did nét allow the Appellant an opportunity to
contradict. - | | |

Appellate courts are generally reluctant to notice adjudicative facts even when those facts
may be absolutely reliable. Masters, 321 S.E.2d at 196-97 (S.C. Ct. App. 1984). Notice of “facts”
for the first time on appeal may deny the adverse party the opportunity to contest the matters
noticed; it may also v1olate the general prmc1ple that appellate review should be hmlted to the'
record. Id. Orlgmal. judicial notice of adjudicative facts at the appellate level should be limited to
matters which are indisputable. Id

In Masters, the court found that the recitals in a deed stating whether or not a party paid
valuable consideration did not constitute “indisputable matter” subject to judicial notice in the
Appéllate Court. Masters, 321 S.E.2d at 196-97 (S.C. Ct. App. 1984). If a court were to take
judicial notice of a recital of con51derat10n in the deed, it would also be obhged to give Masters
the opportunity to contradict it. Id

The only relevance of any deed purporting to cdnvey ownérship of a piece of property to
the Respondent is to provide ev1dence to support the Trial Court s finding of fact that the
Respondent is the successor in interest to the Howard Property. The Respondent is not askmg the
Appellate Court to take Judicial notice of the existence of the deed. It is asking the Appellate Court

to take judicial notice that the deed conveys the Howard Property to the Respondent, that the entire



“chain of titie,is free from defect's,‘ and that the metes and bounds of the deed include the Roasl and
Boat Landing. The Appellant should have an opportunity to dispute the veracity‘bf this evicience.
‘Therefore, the judicizil notice of the deed should be dénied and the deed shoﬁld not Be included .
~within the record. | | | |

CONCLUSION
For the reasons stated, this Court should reverse the judgment of the Circuit

Court.
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The Honorable Jenny Abbot Kitchings

Post Office Box 11629 "
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RE: Charles‘ Gardner v. Taylor Adams ‘, SC Cont of Appeals

Appellate Case No. 2018-001635
Dear Ms. Kitchings: |
- T'hope this letter finds you well. Enclosed for filing, please find the original unbound Appellant’s
Final Brief and Final Reply Brief and 15 bound copies thereof along with the proof of service of

the same: for the above referenced case.

If you should have any questions or concerns, do not hesitate to contact me.

“Bryan A. Raymond, Esq”
For Cobb Dill & Hammett, LLC

Enclosures:  Appellant’s Final Brief and Final Reply Brief: Proof of Service

cc: Mr. Terry Finger, Esq.

P.O. Box 24005
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