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. SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
. INMATE GRIEVANCE FORM

" STEP1 omguﬁ . 7
Grievance No.
SCOC NUMBER: ¢ 265465 : Policy

. - v tse. H
INSTITUTION: __Yere~y C'L S0 glau. =

L 3. = Date Recelved
HOUSING UNIT: 213 iGe

WORKASSIGNMENT:___ - X

STATE GRIEVANCE findude documentatian, s dsts sf inckdest  SCOC Pollcy Indicata which peli] SA =0 § - 4o

Soudh Caretiva DepastmenT o Correcriengis in Ulobeting o F ¢h, Plain
Lopguage of the Statute which divecte it vo disburitahe mine, Paig &
Privete Geater progrem teo SCDL R~ I0mat e bovhor bosed TVEToES of "t
STATuTe 2% -3- 40 @A) $.C, Code Asi, Lgrceve $20C Pur wages +h (“{""'
held Prom me i o Uictation a v eheg STatete ehnin,d dhe 3,_,,..‘:: W irh -
apiton po, 26323 Fiked Mryy, 2007, Therefore S 0¢ puiey Mme 10 &:w»t«
&imght hawr I aorhed Por Caraline Ronyohes horme aT Perry o ol.quy "“f‘k‘:::.l
Fong Terma Swaingd Acld M a’i';’:‘:"e,;f "{f‘c‘ wnde Se, code ﬂN‘H.l{é,s;q_:
%), PL80,SCLC auley Proper ! TN okl AN IS SO puICY mg

.

'  ACTION REQUESTED: Thet &CGC f'h‘h' Mm& oM EVeh) Nowp X eyer{sud Ta) Prode
SO.CTO"COM?mq hewe AT Perry, Akcls wiish Tmmadiote RCCegs + "y
Long Tarma Saungs hobd TN Esekedd by Sepe, Ang Preper o ber et
sl il money gued +0 Me by JLO0L,

SPECIFY HOW AND WHEN INFORMAL RESOLUTION WAS ATTEMPTED BYGRIEVANT:
Yhyoeogh Case Thomos Tawwenee, etad;, VSCDOC auwd TAe
ETATE © EFL0ITH AARCREMN A, SUPREME COURT OP'NeW A0, 26327 ' Led

iny 7, 2007, And 8,C, Cade 243~ 40 ¢a)(2Y,

- -~ ’ ! “Dale

Grievan! Signalure
ACTION TAKEN BY IGC;
Grievance reviewed by SCDC counsel, See Wardea’s response,

1GC Sy

% I accapi the action takan by the IGC and consider the matter closed. sne Dita
! do not accept the action takan and wish to appeal. Y

£00C 15 o Weariber 1997) Grievant Signature Date

HONTIFD ON REVERRE SIne

Amended Record on Appeal 1
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m_ggmm.c Fax:003-254-0%09 Jul 20 2007 10189  P.C5

o Peary P1 Baok Wage Claim Step § Reply

1 bave reviswed your undated Step 1 prievenca. The Lamate Grievancs Coordipacr’s Office 8
Pexy received your Step | grivanea an July 8, 2007. ABer carefully consideing your
Wmmammmmmummmlduymwm

hwummnwuchhm.mmmumcmh&:pmnaw
mhsmcwnymslszpehbwhouhh&mfwudahwmyww
Guring tha period of tims ynu have voluntirily pardcipated in s prison tndustries projuct SCDC
opersics at Pery CL

Additionally, you claim that the same ruling from the South Carolina Supreine Courl requires
SCDC to reimburse you for all moules SCDC has deducted from your gross prisen kndusiies
wages and held “in mwmw'mmp'ws.c.mmgm-w@m

Mcmyunxvﬁamhmswi grevatce i known propearly as
D't of Corrections, and, 18 you ascursialy stated, the South Caroling Supreess Court's decision
$n this case wag filed May 7, 2007, .

However, you fdled © socomnt for the fact that SCDC, oa June S, 2007, fled & Putition foe

with the South Carolina Buprems Count concaming its May 7, 2007 cpinicn
Tommenes As of July 16, 2007, SCDC's Petition for Rehoaring Is still uader considenttion with
this South Carolina Supreme Court
m&mmsmwmsxmcueswv.mwmhnmumm
upywmpvam s daciglon justify e arguments you raise in yowr Step 1
gdevancs, .

W.IMWWW.

‘3 Tacoept the Weidak's Baililoh ad condider the maner ciosed.
B 1do not nocapt the Wardan's dedsion and wish to appeal,

Grlsvam Signature ew 7
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Yo 1 soutd momm OF cowcnons
et R 845

INMATE GW

INMATE NAME: INMATE GRIEVANCE Code: Ganarel MY

& e s Polley .
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evant Signature  7V.E7 :.‘}-Date

— e~ ey

RESPONS(BLE OFFICIAL'S DECISIONAND REASON:
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Qforanoe Syried Policy. Howeves, contresy t yeur cirle, Adkiny aor Sikizy ortered O yew of bxczos (00 sladter pochion eould fike 8 prf rvrone drvenading e
oxilef Ot you scrk Ls yourr plevance, Thone solings €14 ot glve yoo ar bomates In » cidler “prrvling wopes™ oor did Qemo rulings order
SCOC W pay “previiiing wvagwl”™, ammmamg:m mvmmummmmnummumm
pesition oadd fic o prirvance (T you desined.
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wthmwumwmmmm project. Witous arory ts By contitry,
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Therefdre, your gricvenoe is dedad

You zoy ey ¢y dechion wndy e Admislraziive Procetures Act o e Adoidaraive Lawkoo
wmzmymmaubwwﬁmmmnmumu

Tho decision rendered by the responsible official exhausts the appeal process of the Inmate Grievance Pro-
cedure. | hereby acknowledge recelpt of the official's cesponse and understand this Is theAgency’s final

response to this mattec

$CEC (D44 Dinurar 1997}

Amenged Record on Agpest
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v L2551 B
STATE OF SOUTH CAROLINA ok S ) 4

DOCKET NO___-AU04-_ -

Respondent. ORIEVANCENO.: P-C-T*1061~ 07 02

Lo mmmxsmm;n LAW COURT MAY 131 29
e, ; GENERAL Counsgy
o Reyes Cachra ) NOTICE OF AYPEAL
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!
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Amended Record on Appeal
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Stats OF Gouth Catoltna
Admipistrative Law Covrt

DocKet 4L 16€039T.

Appetlas
A5 § Appellatts Brief
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JUL 0B 291
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State of Sovth Carolina
Administrative Law Loutt

'ﬁe ee Cobara P v 266665
if/ela# Decket # 16€0397

Appellant’s Brief .

)

|

(

i

Sovth Laro/ma De pactament 1 It $unwr¥ of Appeal
Of Corrections !

Respondent J

70: CletK o€ ﬂJm‘mis«‘r&-ﬁy& Low Lt and Bovth
Carslina Uepart of Lo, Atfomey David “7a fareKy.

Porsvant to Rule 60 of tle Sovth larolina Roles of Procedute
" Cor the Munstative Law Lot ChnctlesT Appelland
Reyes Cabora @, RespecFully Sobmits Hhis BrieF i SUPP“'L
of his Appeal or—’Kaspoodcn'J' Booth Laroline DCP‘V‘Y‘M‘” oF
Covazctions Csencd Final depial of WS grievance PrY 1069-27.
Shfement of Tsiwes on A ppeal.

Whether sevc ecred a denying ade Lubeeca, gricvance for back
- Wagas owed fo mr Cabrera, €00 his work a he prisen

1ndv3+rJ¢5 grg‘cv‘ a-f @MMMQL&MM,
S'fa‘ftméﬁ‘f oF -Mc Case

mre 4;,@&@&, Fa:-hc«pp-fed wa the prisaa fmlvrfnes project
Carolina Congoles - Prww/z ot gefry Correc~fional xnst
For arownd & year aad half,

€2)

Amended Record on Appeal
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Cs'/ep / 5r:evan¢¢)JAL4aM, worked a petty Coff
znst, ot Carolina CanSoleS—f!'lVﬁ»'k project. ‘
“The prison Zadustries project is federally Cerdified
and Optrates nder various stute shfuvtes,
Eaclvoding L Code Ann § 24-3-430, Also Knswn a9
the ‘}:('cwa'cl‘u\g ula'gc S'/A"Lﬁ‘f’?,” which Mandates Hhet
all apmofes f’“r’h‘C;f““Liflg in _/Ae proj“‘/ cam atf
Least” the prevailing wage For worK of & @imilar
Nafore in '/"d pl"l\/A't"t 5¢47"or," sL. Code Ann 243430
D), see also 5., Lode AnS A4-3-%0, 24-3-315, BeDC paid
lese Hhan the prcva'-haj Wage Juriaj fhe -/Ta;tl:'/t_g
perlod. Moreoves, 6cde withheld §1.92 per hove For fhe
eatirety of hiswork wifh Fhe project, scoe denied
S7ep 1 and s72p 2 OF my gricwance,

/4 rgumen-ﬁ
1) SciX erred in Jeag'wg’ e Cobreca, grievance For back Weges
owed “to pr Gbregn Cor hiswork —ng prisoa Fadustries

9ro_jer.-/. Sc0cs denlal of st labmm; is Clawed For Aliple
reasons.C) scoc Faled 4o pay me Jh_prwail.‘ng Wage ‘n accorda-
nde; with $24-3-430€0), doring his- werk in the project; and
(2) scde was not cn-#i-”cd -/a Callec-/x/ltfﬂ. per hour From

wages, Accardingly, Hhis Covrt shoold resolve the
Agpeal in sl labora, Fovdr and award M@, baek Wages
owned  €rom N participation in He projccf,/%fe tmpor-
.,LA,..//’,, F 24-3- 430 ¢0) requires Sede o poy Zhe prevailia
wuge, not Fhe Ecdefal minimun wuge; There is 5iﬂ\?l3
no-thing 5%-{:’/—}0(/ scheme avthorizing Fhe 0oc o ay
Can immate] a draining wege less than that prcm‘.lﬁg,
u/u_qe'” C 3 )

Amended Record on Appeat ?
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]

Therebore, ScDC wos M‘g'/l'fh! Y Pﬂ}'ﬂdaﬁaﬂ .
-M& pr&Va?’Mg wrg for his worK ;n-/A; Projgg-/‘
As o cesold, sede owes AL labrets, Back wages
Erom his pa.r—/:'dpwﬁﬁ\ W Fhe pra_jeéf to Lompensase
For #he digference beween the wiages Ar Cabrera
rectived and e Prgvail}ng waye A South Latoling in eFfect
wf +hat -/)nie. wifh out mere e agency falls 2
adeqately rebod Fhis lssve, and os a cesoll, sche
chovld €ompensate mc Gbrers For +he Iwur// dedvetions
From Hhis fuyc/ud( of a §1.92 an ‘hout for every hovr
he worked, along with any other wuges paid Lo him
thot was tess fhan +he Prc\/t«i[iaj woge.
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ia -his 3{35%/\.6&; “h

3) For any 01‘/160' relief '{'/\1‘5 &W‘/ Jee-MS Au_‘f an d
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“Reyes Cabrera ¢ 245665
TPerty Corr- Fnst BUR T
H30 OaKlawn Road
Pelrer, 5C 29669
Oure-le S, 2006

Pelzer, &€

(4)

Amendsd Record on Appeal 8



Pena v. S.C. Dop't of Cotr. ALC Docket No, 16-ALJ-04-00387-AF

. Ce(‘hF:Cn'/‘t oF Servicl

I ’lercby CU'"""F)’ Lhat on the Sof Jo{z.ga//;n
gdzec Sam‘ll Cafo/hla. I serve o Copy oF #h«
Foregoing Ar(d/u-/"s Brlek ia 5uﬂwt’f of Appeal
on alfl fa.ri'h'ts Fo s mladher by depositing He
Same n Fhe United SHotes ,Vﬁ:‘/, ’?osr‘ags pa?é,or
in mail room of Fhe Undersigned’s Tnstitotion
and addressed as Follows

David ﬂ?’fars’(y

South Lurolite Department
of Corrections

U444 Broad River Road

Columbia, ec, 29821

//.(;% dé/‘e (a

Plo e

Peleeq Sovth Lurolina
Da*}c' .
‘REEEIVED

JUL B52005

Amended Record on Appeal
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FILED

STATE OF SOUTH CAROLINA A 202016

ADMINISTRATIVE LAW COURT
Reyes Cabrers Pans, 265665, ) Docket N R A SLOSTAP
Appclst, ; Hon, H.W. Funderburk, Jr.
v
South Curolina Department of Correctioas, ; MOTION TO HOLD IN ABEYANCE
Respondent, i

This mattes is before the Administeative Law Coust (“ALC™) pursuzat (o the
appeal of Reyes Cabrera Pena (“Appellant™), an inmate incarcerated with the South
Caroline Depastmont of Corrections (“SCDC™.

Appeilant is challenging SCDC's payment of his wages under the Prison
Industries service project. Appellant contends he has been paid wages which do not
conform to state snd feders] law and seeky back pay. This very issue is currently
ewaiting cest before the South Carolina Supreme Court in two cases. Gatewood v, S
Carolina Dep't of Corv, and Ackerman v. S Carolina Dep't of Corr, both address the
some issue before the court in this case and cre both awaiting cert by the South Carolina
Suprema Court. 416 8.C. 304, 788 5.€.2d 600, 603 (CX. App. 2016), rch'g denicd (June
2,2016); 415 5.C. 412, 414, 782 S.E.24 757, 758 (C1. App. 2016), rgh'g denied (Mar, 24,
2016). On July 13, 2016, Adminisuative Law Court Judge H. W. Funderdurk, Jr. held o
similar case in aboyanee for thls very reason. Rard v. SC Dep 't of Corr., 15-ALI-04-
0560-AP (July 13, 2016). Respondent requests that this cuse be held in ;beMo until

there is o final ruling in the above cases; .
RECEIVE])
Signature block on following page,
SEP 62 20%
1
GENERAL COUNSEL
Amanded Récord on Appeal 1
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Respectfully submitted,

Annie Lauric Rumler
Stff Attomey
Office of Genernl Counsel
8.C. Departinent of Corrections
4444 Broad River R4,
Columbis, SC 29221

August 29, 2016 : (803)896-13$5

Columbia, South Carolina .
FILED
AUG 29 2018
8C ADMIN. LAW COURT

Amended Record on Appeal
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT
Reyes Cabrexs Pena, #263568, ) Docket No. 16-ALJ-04-0397-AP
' ) Grievance No.: KPCI 106907
Appellant, )
; ORDER OF ABEVANCE
vy,
)
South Carolina Department of Comections, ; Fl LED :
)
SC ADMIN. LAW COURT

This mattzr 15 before the South Cavolina Admigistrative Law Coun ("ALC™) pursuant 1o the Notice
of Appeal filed by Reyes Cabrera Pena, an lamate in the custady of the South Caroling Department
of Comections.

Two cases controlling of the issues here, Gatewood v. S. Caraling Dep't of Corr. and Acksrman
w 8C. Dep't of Corr., ase awaiting a decision on whether the South Carolina Supreme Coust will
grant certiorasi. Therefore, this Cowt will hold this case in abeyance pending o Anal decision of
the South Carolina Supreme Court. {1 is therefore,

ORDERED that this cass be held in sbeyance pending the final dispositions of Gatewaod v. S.C.
Dapt of Corr. and Ackerman v. S.C. Dep't of Corr.
ANDIT IS SO ORDERED.

Columbia, South Cwrolina .
August 30, 2016 Hw erbwrk, Ir.
. Administretive Law Judge

2 RIGLAT O VT

Vs
3 ‘ra.'(u;:ﬁ:mwrk:‘m E
32&’:3‘;?. @ agile to KN ,.I ) :
D9t 0TS i CY SRR D €a3y 2o

s tovard S3iS Mk ARG 9BIX, .ﬂr_..mmc:m.
:“.'E? i‘:m.-.mﬂ'a e garpes) o TEv ST

v » SEP 92
[ ™ 06\7!1_“&@4&&—‘ L

Amended Record on Appeal 14
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STATE OF SOUTR CAROLINA
ADMINISTRATIVE LAW COURT
Reyes Cabeera Pema, #2686685, ) Docket No. 16-AL)-04-0397-AP
) Grievance No.: XPCl 1069-07
APF“"“I )
: ) ORDER LIFTING ABEYANCE
)
South Carolina Deparsment of Comecti ; Fa L E D
R ons.
) JUN 15 20
Respondeat. ) $C ADMIN, LAW COURT

This matteris befose the South Caroling Administrative Law Court (*ALC™") pursuant to the Notice
of Appeal filed by Reyes Cabrern l’m'(‘Appellnm"). un inmate in the custody of the South
Corolina Depastment of Corrections {“SCOC™).

Two cases controlling of Issues here, Gotewood v. £C. Dep't of Corr., 416 $.C. 304,785 S.E2d
600 (CL App. 2016}, cort. donied (May 31,2017 and Ackerman v, S.C. Dep 1 of Corr.. 415 8.C.
412,782 S.E.2d 757 (Ce. App. 2016), cert. dented (May 31, 20|1),hlvc reached final dispositions.
“Therefore. this Court will 1i is Order of Abeyance in this case. The Record and Appellant’s brief
have already been filed in this case, However, this Count will grant Appsliant until July §, 2017,
to supplement his brief 1o oddiess the lmpact of Gure d and Ack if he ¢b
Respondent shell have until July 25, 2017. to file and sceve lis briaf. Any reply briol is due by
August 4, 2017, It is therefore,

ORDERED that the Order of Abeyance in this case is LIFTED.
AND T IS 50 ORDERED.

Columbia, South Carolina
June 1§, 2017

. Wbres ® ot
R WIL LN Ot I T ot i o
TN IRV ﬂhu.ﬁﬂ‘.',:'.ﬂﬂ
AT Mene | se §VTTANRL

i NI gL} ' 20N 20 31
TP YOO O
22 ey :
e /

# T EPIEY) GENERAL COUNSEL

Ameanded Recard on Appeal 15
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“ Stute of Sovth Caroline .
Admi g%w‘m—a‘ive Law Covrd !
Reyes Cabramd™es64e] Docket we 16 ALT-04-03T1-R¢
A epellant |
"4 | Appellants  Brioe
Savth Laroline Oeparmenst i n suppoct of Hppeal
of Comecdions |

'P‘:‘o SE ¢

Reyes Cubrera, 2 656 66 o
(":r):'y Coir Erst QI-A-201 é/léﬁECEIVED
H3o Oullwn Road a3 L A
pelzer SC 29669 T

; GENERA ey
705 David TatasKy Athoney for Soth Cagolim

Depardament of Corrections Cursvant 4o Bule 6o of
-}‘}Le Sevth Carolina Rules of Procedvre For _/.,{‘

AdmintsFrative haw coucet CALC Rules?), Appetha+ mr

“Keyes Ghrem by 7ro e, cespecrully svbmits Fhis

Brief in Surpor-f of his Appeal o ‘Rtspondm-/,
Sovth Garoline Vepartament of Corrections (scoc)

Final denial of his grievance & KPcI,1069-01
Stfemend o ¥ Lssues on Appeal

whether scoc ecfed ia deaying Ar abren:;

griecvance For back wages owed Lo Yy Cubrera

for his worK n Rrison Zadusiries Project

at perry Correctional nstifotion,

Amended Record on Appesl 16

14



Pena v. $.C. Dept of Com. ALC Docket No. 18-ALJ-04-00397-AP

Sthtement gt the Cuse

e, Cabrera par-ticiputed ia +he Rrison zndusries
Project opetated by scoc af Pecry corr zast Hhe
Prisore xndvstries Project iy €ederally Cerfified and
opem-/cs vader varlovs stade stadtvfes, 'mclm'ﬂng 5.C,
Code Aan & LH-3-430, Also Known as Fhe prevailing wage
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THE STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

The Honorable H.W. Funderburk, Jr., Administrative Law Judge

Reyes Cabrera Pena, #2656635, ) Docket No. | 6-ALJ-04-00397-AP
) Grievance No, PCI-1069-07
Appellant, )
vs. ) RESPONDENT’S BRIEF
)
South Carolina Department of Corrections, )
)
Respondent. )

In accordance with the June 15, 2017 and July 26, 2017 orders issued by the Court, the
Respondent, the South Carolina Department of Corrections [“SCDC”], by and through its
undersigned outside counsel, hereby respectfully submits its brief in the instant case.

STANDARD OF REVIEW
As Pena challenged SCDC's denial of the prison industries wage claims he presented in a

grievance, designated as PCI-1069-07, he filed under SCDC Policy Number GA-01.12, the
Court’s jurisdiction to hear the instant matter derives from Al-Shabazz v. State, 527 S.E.2d 742
(S.C. 2000), Adkins, et al., v. S.C. Dep’t of Corr., 602 $.E.2d 51 (S.C. 2004), and Wicker v. S.C.
Dep 't of Corr., 602 S.E.2d 56 (S.C. 2004).
Under our state’'s Administrative Procedures Act and Al-Shabazz, 527 S.E.2d at 754, the

Court sits in an appellate capacity rather than as an independent finder of fact, and, under S.C.
Code Ann. § 1-23-380(5), the following standard of review applies to Pena’s appeal:

The court may not substitute its judgment for the judgment of the agency

as to the weight of the evidence on questions of fact. The court may

affirm the decision of the agency or remand the case for further
proceedings. The court may reverse or modify the decision if substantial
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rights of the appellant have been prejudiced because the administrative
findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) affected by other error of law;

(e) clearly erroneous in view of the reliable, probative, and substantial
evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

STATEMENT OF THE CASE

I.  PENA'SSTEP!
Pena articulated two (2) claims in a Step 1 grievance form he submitted in 2007:'

{SCDC] is in violation of the plain language of the statue which directs it
to disburse the money paid [by] private sector program to [it] for inmate
labor based on gross wages. [S.C. Code Ann, § 24-3-40(A)}. 1 gricve
SCDC for wages [it] withheld from me in violation of this statute through
the Supreme Court Opinion No. 26328 filed May 7, 2007. Therefore,
SCDC owes me $1.92 for every single hour I worked for Carolina
Consoles here at Perry C.1,2 along with the fong term savings held in
escrow by SCDC under {S.C. Code Ann. § 24-340(B)2)). Also, SCDC
owes proper interest on all monies [it) owes me.

At the bottom of his Step 1 form, Pena acknowledged that the May 7, 2017 opinion

issued by our Supreme Court was Torrence v. §.C. Dep 't of Corr., 646 S.E.2d 866 (S.C. 2007).}

! Neither Pena’s 2007 Step | nor SCDC’s response 1o his Step 1 appeared in the Record filed and served July 7,
2016 by SCDC’s Office of General Counsel. Pena’s Step 2 appeal, with his signature at the very bottom of the
form, also did not appear in the Record filed and served July 7, 2016. SCDC, by and through its undersigned
outside counsel, respectfully files and serves an Amended Record on Appeal along with its instant brief.

2 Pena did not “work for” nor was he otherwise “employed™ by Carolina Consoles, the private industry sponsor for

the prison industries project in which he voluntarily participated. Ses S.C. Code Ann. § 24-3-27(B); Watson v.

Graves, 909 F.2d 1549, n. 7 (5th Cir, 1990); S.C. Dep'1 of Corr. v. Cartreite, 694 S.E.2d 18, 23 (5.C. Ct. App.

?70‘:‘0()5 Witliams v S.C. Dep't. of Corr., 641 S.E.2d 885, 887 (S.C. 2007); and Bennert v. Frank, 395 F.3d 409, 410
ir. 2008).

3 In Torrence, 646 SE.24 at 867, our Supreme Court observed that the prison industries project operated by SCDC
at Evans Correctional Institution was certified by the United States Department of Justice's Buscau of Justice
Assistance [“BJA™] under BJA's Prison Industries Enhancement Certification Program [“PIECP™). Pena voluntarily
participated in a PIECP project at Perry in which Carolina Consoles was the private industry sponsor.
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In his Step 1, Pena demanded that “SCDC [pay] me $1.92 for every hour I worked in
private sector company here at Perry along with immediate access to my long term savings held
in escrow by SCDC and proper interest on all money owed to me by SCDC.”

Pena did not claim or assert in his Step 1 that SCDC failed to pay him the “prevailing
wage” under 8.C. Code Ann. § 24-3-430(D), and, for that m#nef, ‘he did not reference or even
mention § 24-3-430(D) in his Step 1.

Pena also did not claim or assert in his Step 1 that SCDC ran afoul of § 24-3-430(D) or
any other applicable statute by paying him “training wages” for the first 320 hours of his Jabor.
. PENA’S STEP2 '

SCDC denied Pena’s Step 1, and Pena submitted a Step 2 appeal form dated August 3,
2007 by which he challenged SCDC’s denial of the two (2) claims he articulated in his Step 1.

Just as in his Step 1, Pena did not claim or assert in his Step 2 that SCDC failed to pay
him the “prevailing wage” under § 24-3-430(D), nor did he reference or otherwise mention § 2d-
3-430(D) in his Step 2.

Tust as in his Step 1, Pena also did not claim or assert in his Step 2 that SCDC ran afoul
of § 24-3-430(D) by paying him *training wages” for the first 320 hours of his labor.

111, PENA'S NOTICE OF APPEAL |

SCDC denied Pena's Step 2, and he filed a Notice of Appeal da}ed May 2, 2016 with the
Court. In his Notice of Appeal, Pena challenged SCDC's denial of the two (2) claims he asserted
in his Step 1, namely that SCDC owed him, under Torrence, $1.92 per hour for every hour of his
prison industries labor and that ho; was ehtiﬁed. under § 24-3-40(B)(2), to immediate access to
the monies SCDC deducted from his gross industries pay and held in an interest-bearing escrow -

account for his benefit by operation of § 24+3-40(AX(5).
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Just like his Step 1 and Step 2, Pena did not claim or assert as a ground in his Notice of
Appeal that SCDé failed to pay him the “prevailing wage” under § 24-3-430(D) or that SCDC
owed him back pay for paying him “training wages" for the first 320 hours of his labor,

IV. PENA’S BRIEF

In his brief dated July $, 2016, Pena identified the following issues on appeal (July 5,

2016 Brief, pp.2-3): .

[Pena] participated in the prison industries project Carolina Consoles —
private at [Perry) for around a year and (a] half.

(Step 1 Grievance) [Pena] worked [at Perry], at Carolina Consoles -
private project. The [project] is federally certified and operates under
various state statutes, including [§ 24-3-430(D)], also known as the
“prevailing wage statute,” which mandates that all inmates participating in
the project eam at least “the prevailing wage for work of a similar nature
in the private sector. [Section] 24-3-430(D), see also [§§]} 24-3-40, 24-3-
315. SCDC paid less than the prevailing wage during the training period.
Moreover, SCDC withheld $1.92 per hour for the entirety of [my] work
with the project.

Pena later asserted as follows (July 5, 2016 Brief, p. 3):

SCDC erred in denying [my] grievance for back wages owed to (me] for
[my] work in the [project]. SCDC’s denial of {my grievance] is flawed for
multiple reasons. (1) SCDC failed to pay me the prevailing wage in
accordance with § 24-3-430(D) during [my] work in the project and (2)
SCDC was not entitled to collect $1.92 per hour for {my] wages. ... More
importantly, § 24-3-430(D) requires SCDC 1o the prevailing wage, not the
federal minimum wage; “There is simply nothing in the statutory scheme
authorizing [SCDC] to pay [an inmate] a training wage less than [the]
prevailing wage. ™ .

* While he did not cite any authority for this declaration, Pena undoubtedly quoted our Supreme Court's decision in
Wicker, 602 S E.2d at 5&: “Finally, we concur with the [ALC] and the circuit coust that there Is simply nothing In
the statutory sebheme authorizing {SCDC] to pay Wicker a tralning wage less than the prevailing wage.”
[emphasis supplied). Significantly, our Supreme Count, in affirming the ALC's decision which reversed SCDC's
denial of the inmate’s grievance, also acknowledged in Wicker, 602 S.E.2d at 56, that the ALC held the inmate “was
entitled 10 be compensated the prevailing wage of $5.25 per hour for the time he was in training for his
[participation in the project SCDC operated at Evans Correctional Institution).” [emphasis supplied]. The inmate in
Wicker participated in the same PIECP project as the Inmates in Torrence.
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Pena identified as an issue on appeal in his July 5, 2016 brief his claim that, under
Torrence, SCDC owes him $1.92 per hour for every hour of his prison industries labor.

Pena also identified as an issue on appeal in his July 5, 2016 brief his claim that SCDC
paid him “training wages" rather than the “prevailing wage” for the first 320 hours of his prison
industries labor. As illustrated above, however, Pena never articulated such a claim in his Step 1,
Step 2, or Notice of Appeal.

Pena further identified as an issuc on appeal in his July 5, 2016 brief his claim that SCDC
failed to pay him the “prevailing wage” during the entirety of the time he participated in the
project. However, as also illustrated above, Pena never articulated such a claim in his Step 1,
Step 2, or Noticé of Appeal.

Importantly, Pena did not idéntify as an issue on appeal in his July §, 2016 brief any
claim under § 24-3-40(B)(2), nor did he offer argument on such a claim in July 5, 2016 Brief.

V.  APPEAL HELD IN ABEYANCE

After Pena submitted his brief dated July S, 2016, SCDC moved the Court an August 29,
2016 to hold the instant matter in abeyance pending the resolution of two (2) cases that were
pending before our Court of Appeals (i.e. Ackerman, et al. v. 5.C. Dep't of Corr. and Gatewood

-v. §.C. Dep't of Corr.), and the Court issued an order on August 30, 2016 by which it granted
- SCDC’s motion and held further proceedings in the instant matter in abeyance.

Upon the final disposition of Ackerman, et al., v. S.C. Dep't af Corr., 782 S.E2d 757
(8.C. Ct. App. 2016), cert. denied (May 31, 2017) and Ga!ewéod v. S.C. Dep't of. Corr., 785
S.E.2d 600 (S.C. Ct. App. 2016), cert. denied (May 31, 2017), the Court, by an order it issued

June 15, 2017, lifted the abeyance it imposed in 2016.
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VL PEI_‘JA’S SUPPLEMENTAL BRIEF

By its June 15, 2017 order, this Court also permitted Pena to file a supplemental brief “to
address the impact of Gatewaod and Ackerman if he” choose to do so.

Pena filed a supplemental brief dated June 26, 2017 in which he idenﬁﬁ-ed the following
issue(s) on appeal (June 26, 2017 Brief, p. 2):

{1] was paid less than the prevailing wages also SCDC withheld $1.92 per
hour from [x_ny] wages for the entirety of [my] work with the project.

Pena later asserted as follows (June 26, 2017 Brief, p. 2):

SCDC erred in denying [my] gricvance for back wages owed to [me] for
[my] work in the prison industries project. SCDC's denial of [my)
grievance [is] flawed for multiple reasons. (1) [1] filed a timely grievance
under the doctrine of equitable tolling; (2) (§] 24-3-430(D) applies to [me]
under the project; (3) SCDC failed o pay [me] the prevailing wage in
accordance with [§] 24-3-430(D) during [my] work in the project; and (4)
SCDC was not entitled to collect $1.92 per hour from [my] wages ...

While he asserted the doctrine of equitable tolling in his supplemental bricf as a response
to SCDC finding that he did not timely file his Step 1, Pena did not assert the doctrine in his Step
2, his Notice of Appeal, or his July 5, 2016 Brief.

While he identified his claim for back pay associated with SCDC failing to pay him the
“prevailing wage™” under § 24-3-430(D) as an issue on appeal in both his briefs, Pena, as shown
above, never articulated the claim in his Step 1, Step 2, or Notice of Appeal.

Unlike his July 5, 2016 Brief, Pena did not identify as an issue on appeal in his
supplemental brief a claim for back pay for the “training wages” SCDC paid him for the first 320
hours of his labor.

Like his July 5, 2016 Brief, Pena did not identify as an issuc on appeal in his

supplemental brief any claim under § 24-3-40(B)(2), nor did he offer any argument concerning

such a claim.

Page 6 of 16

23



Pena also never discussed or cited Gatewood or Ackerman in his supplemental brief.
Finally, just as he did in his July 5, 2016 Brief, Pena identified as an issue on appeal in
his supplemental brief his claim that under Torrence, SCDC owes him §1.92 per hour for every
hour of his prison industries labor.
STATEMENT OF ISSUES ON APPEAL
Given the above-provided accounting of the claims Pena actually raised and preserved for
review, SCDC respectfully submits that only a single issue is subject to review by the Court,
namely whether SCDC could purportedly deduct or remove $1.92 per hour from his gross wages.
ARGUMENT
. CLAIMS ABANDONED BY PENA
SCDC respectfully asserts that Pena failed to raise claims for the “prevailing wage™ under
§ 24-3-430(D) and for back pay associated with the “training wages” SCDC paid him for the first
320 hours of his labor in his Step 1, Step 2, or Notice of Appeal and that Pena failed to assert the
doctrine of equitable tolling in his Step 2 or Notice of Appeal. Accordingly, Pena’s “prevailing
wage” claim, his “training wage™ claim, and his invocation of equitable tolling are not preserved
for review by the Court under Gatewood, 785 S.E.2d at 611 - 12:
An issue that is not raised to an administrative agency is not
preserved for appellate review by the ALC. Cf. [Kiawah Resort Assocs.
v. §.C. Tax Comm'n, 458 S.E.2d 542, 544 (S.C. 1995)] (*In reviewing a
final decision of an administrative agency under [S.C.Code Ann.] § 1-23-
380, the circuit court essentially sits as an appellate court to review alleged
errors committed by the agency. As such, the circuit court, like this
[clourt, bas a limited scope of review, and cannot ordinarily consider
issues that were not raised to and ruled on by the administrative agency.”
(citations omitted)). Even if the Issue has been addressed by the agency,
it is not preserved if the appeliant did not raise it. Cf. [Wierszewskf v.
Tokarick, 418 S.E.2d 557, 559 n. 2 (S.C. Ct. App. 1992)] (“An issue is not
preserved for appeal merely because the trial court mentions it.”). In

Wierszewski, the family court judge “suggested at the hecaring that
attorney’s fees might be authorized under™ a certain statute. /d. This court
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declined to address the point “because it was not raised in the petition or
addressed in the order.” /d. [emphasis supplied].

Likewise, Pena failed to argue or even mention in either of his briefs that he was entitled,
under § 24-3-40(B)(2), to immediate access to the monics SCDC deducted from his gross
industries pay and hel& in an interest-bearing escrow account for his benefit by operation of § 24-
340(A)(5). Conseiluemially, SCDC’s denial of Pena's claim for immediate access to these
monies constitutes the law of the case. See Burton v. County of Abbeville, 440 S.E.2d 396, 398
(S.C. Ct. App. 1994) (“Burton never mentions or chaflenges this ruling in her brief, and,
therefore, it is the law of this case.”) [citatiohs omitted). See also State v. Fripp, 721 S.E.2d 465,
468 (S.C. Ct. App. 2012) (citing Burron). |
IL TIMELINESS OF PENA'S STEP 1

In the light most favorable to him, Pena may have obliquely referenced Ackerman when
he asserted in his supplementa) brief, without any supporting argument, that he “filed a timely
grievance under the doctrine of equitable tolling.” (June 26, 2017 Brief, p. 2).

Obviously, SCDC must abide by Ackerman. SCDC respectfully asserts, however, that a
key fact distinguiéhes the arguments asserted by the current and former inmates in Ackerman as
to whether the fifteen-day filing deadline from Policy GA-01.12 applied to the grievances in
which they articulated prison industries pay claims and the unsupported assertion by Pena that he
timely filed his Step 1 under the doctrine of equitable tolling.

The current and former inmates in Ackerman argued that the pay claims in the grievances
the}; filed under Policy GA-01.12 constituted challenges to SCDC “policies/procedures,” and, as
such, the fifteen-day filing deadline did not apply to their 'gricvanccs. Ackerman, 782 S.E.2d at

760 —~61. The Court of Appeals agreed with their argument. Jd,, 782 S.E.2d at 761.
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‘A review of Pena’s Step 1, Step 2, Notice of Appeal, and filings to date with the Court
reveal that he asserted no such argument. As he did not raise or atherwise prescrve any
argument that the prison industrics pay claim he articulated in his grievance challenged SCDC
“policies/procedures,” SCDC respectfully assests that Pena may not avail himself of Ackerman.

If he may not avail himself of Ackerman, SCDC respectfully asserts that Pena’s claim for
$1.92 per hour for every hour of his labor under Torrence is time-barred.

Should the Court not recognize the above-noted distinction, SCDC respectfully addresses
the merits of the sole issue Pena raised and preserved for review immediately below,

I5. SCDC DID NOT REMOVE $1.92 PER HOUR FROM PENA’S GROSS PAY

Pena asserted in his first brief that “SCDC withheld $1.92 per hour for the entirety of
(my) work with the project.” (July 5, 2016 Brief, p. 3).

In his supplemental brief (Junc 26, 2017 Brief, p. 3), Pena asserted as follows:

SCDC was not [entitled) to deduct $1.92 per hour from [my] wages.

SCDC also withheld $1.92 per -t;;;ur from [my] compensation for
“overhead cost.” SCDC claims that South Carolina Laws “compels” [it]
to collect an hourly overhesd cost from private industry sponsors.
However, the court in [Torrence], referring [to] the $1.92 [per hour]
deduction by SCDC, noted that if [SCDC] removes any money remitted
by the private industry sponsor and then [disburses) the percentages, listed
in [§] 24-3-40 based on [a] lower rate, [SCDC] would be in violation of
[the] plain ianguage of the statute which directs it to disburse the money
on the gross wages. [Torrence, 646 S.E.2d at 870, n. 4]. The only support
SCDC provides with respect (o its $1.92 [per hour] deduction is the
threadbare asscrtion that [it) required “overhead costs” for the program.
However, there is no explanation or discussion that [breaks] down those
costs or demonstrates that SCDC did in fact disburse the money based on
gross wages, Without more, [SCDC fails) to adequately rebut this issue,
and, as a result, SCDC should compensate [me] for the hourly deductions
from (my] paycheck.

In the above-quoted paragraph form his supplcmental brief, Pcna invoked the following

passage from Torrence, 646 S.E.2d at 870:
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..., if appellants prove true their allegation that [SCDC] removes any of
the money remitted by the private industry sponsor and then disburses the
percentages listed in [§ 24-3-40) based on the lower rate, [SCDC] would
be in violation of the plain language of the statute which directs it to
disburse thc money based on the gross wages. See § 24-3-40(A).
(italicized emphasis supplied; bold emphasis supplied by the Court].
Pena has not proven true his allegation that SCDC deducted or removed $1.92 per hour
from his gross wages, because his gross wage never included the $1.92 per hour figure.
A. THE CONTRACT BETWEEN SCDC AND CAROLINA CONSOLES
On or about June 25, 2001, SCDC struck a contract with Carolina Consoles for a PIECP
project at Perry.® The contract between SCDC and Carolina Consoles was for onc (1) year in
duration, renewable in one (1) year increments for a total of five (5) years.* SCDC and Carolina
Consoles were the only parties to the contract, and its purpose was “to fulfill the intent of [S.C.
Code Ann, 24-3-310).™
Section 3.3, entitled “Mutual Duties of the Parties,” provided as follows:®

"

1. Hourly Rate: [Carolina Consoles] and SCDC agree to an “‘hourly rate
determined as follows:

Prevailing Wage Rate (See Appendix C) . $6.00
Prorata Social Security Withholc;i.ng Payment 46
Prorata Workers’ Compe,nsation.;’remium .23
SCDC/Prison Inguéuics Admini:trative Cost 132
Hourly Rate charged to [CAROLINA CONSOLES] $8.01

% SCDC respectfully submits its contract with Carolina Consoles as Exhibit A in support of its instant brief,
[“Contract™). See ExhibitA,p.7,§3.32.

$1d,p. 8, § 411,

74d,p. 1. Section 24-3-310 Is entitled “Declaration of Intent,” and it's the first section that appears in Article 3 of
Chapter 3 from Title 24 of the South Carolina Code of Laws. Carolina Consoles represented in the contract that it
intended “to engage in the business of manufacturing automobile consoles at [Perry).” /d.

Yid,pp.6-17.
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At no time during this agreement will inmates be paid less than the
prevailing wage as set forth in Appendix C. The prevailing wage rate for
inmate labor is to be established annually by the S.C. Employment
Security Commission.

SCDC agrees that [the] “SCDC/Prison Industries Administrative Cost”
shall remain fixed at $1.32 for the first year of this Agreement. Thirty
days prior to annual renewal, SCDC and {Carolina Consoles] through
negotiations may increase [the] “SCDC/Prison Industrics Administrative
Cost" up to a maximum of ten (10) percent of the prior year's amount.

Apart from the lawful gross wage of $6.00 per hour,’ the parties lawfully and properly
negotiated, as reflected by § 3.3, for Carolina Consoles to pay SCDC both SCDC’s pro rata
Social Security withholdings ($0.46 per inmate labor hour) and its pro rata Workers’
Compensation premiums (30.23 per inmate labor hour). Likewisc, the parties lawfully
negotiated for Carolina Consoles to pay SCDC an additional $1.32 per inmate labor hour 2s the
“SCDC/Prison Industries Administrative Cost,”

B. PENA'S $1.92 PER HOUR FIGURE IS WRONG

The three (3) figures discussed above totaled $2.01 per hour (e.g. $1.32 + $0.46 + $0.23),
not Pena’s $1.92 per hour figure, and they were lawfully not part of Pena's gross hourly wage.

Pena likely came up with the $1.92 per hour figure from the decision by our Supreme
Court in Torrence. In Torrence, 646 S.E.2d at 867, our Supreme Court observed as follows:

[Inmates] allege, however, that [the private industry sponsor] pays
{SCDC] $7.17 per hour for their labor, {Inmates’] main claim is that
[SCDC]} improperly diverts $1.92 from the $7.17 hourly wage received
from [the private industry sponsor] and deposits this money into [an

SCDC] Surplus Fund. As a result, members of all three subclasses
allegedly lose money to which they are entitled under statute.'®

* In 2001, the federal minimum wage equaled $5.15 per hour, and it remalned $5.15 per hour until July 24, 2007
when It climbed to $5.85 per hour. See hitps://www.dol,gov/whed/minwsge/chart htm.

' Neither the $1.92 per hour figure asserted by Pena nor any other figure appears in footnote 4 from Torrence,
which SCDC quoted above on page 10 of its instant brief.
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The $1.32 per hour figure from the contract betwecn SCDC and Carolina Consoles,
labeled as the “SCDC/Prison Industries Administrative Cost,” has been previously subjected to
judicial review, specifically by the trial court in Adkins.

By its decision in Adkins, 602 S.E.2d at 54, our Supreme Court declared that the overall
purpose of our state’s prison industries statutes “is to prevent unfair competition, and to aid
society and the public in general,” and, therefore, it could not “conclude that the [prison
industries] statutes in question were enacted for the special benefit of Inmates.” However, in the
analysis which yielded the above-quoted declaration, our Supreme Court did not rule on the
merits of the prison industries pay claims presented by the inmates in Adkins. |

Like Pena, the inmates in Adkins participated in a federally certified PIECP project
operated by SCDC under the identical statutes and federal regulations at Tyger River
Correctional Institution.!! The Adkins Court, 602 S.E.2d at n. 6, recognized this reality:

The trial court relied upen federal cases interpreting the Ashurst-Sumners
Act, 18 US.C. § 1761, to support its findings that the prevailing wage
statute docs not give rise to a private cause of action in inmates. In light

of our holding, we need not address federal case law. However, we note
the frial court’s ruling is supported by the caselaw. See Harker v. State

Use Industries, 990 F.2d 131 (4th Cir.), cert. denied [510 U.S. 886,
(1993)]; McMaster v. Minnesota, 819 F.Supp. 1429 (D.Minn. 1993).
Obviously, the Adkins Court considered not only the record generated during the trial, but
the trial court’s order.'? The contract at issue in Adkins reflected that SCDC charged the private

industry sponsor participating in the PLECP project at Tyger River $1.32 per inmate labor hour in

'! See note 3 above,

2 SCDC respectfully submits a copy of the trial court’s order in Adkins, filed October 30, 2002, in Exhibit B in
support of its instant brief [“Adkins Order”).
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addition to the inmates® gross hourly wage, and the trial court in Adkins addressed and endorsed
the $1.32 per hour charge as follows:"?

In the course of advising BJA of [SCDC's] training wage policy and

schedule, [former Division of Industries Director Tony Ellis] also advised

BJA of [SCDC’s] $1.32 per hour overhead charge. BJA did not object

to this $1.32 per hour overhead charge, and the (inmates] did not

introduce any evidence indicating such a charge for overhead violated any

applicable state or federal law. [emphasis supplied).

Like the inmates in 4dkins, Pena did not introduce any evidence, aside from his defective
reliance upon a footnote from Torrence, that the $1.32 per hour figure from the contract between
SCDC and Carolina Consoles, labeled as the “SCDC/Prison Industries Administrative Cost,"
violated any applicable state or federal law.

18 U.S.C. § 1761(c)(3) states that inmates may not be “deprived of the right to participate
in benefits made available by the Federal or State Government to other individuals on the basis
of their employment,” and Pena’s participation in our nation's Social Security system qualifies as

such a benefit.'* By charging Carolina Consoles the rate of $0.46 per hour for the pro rata
“Social Security Withholding Payment,"'SCDC complied with the operative federal requirement.

Section 1761(c)(3) also explicitly mentions “workmen's compensation” as one of the
benefits it contemplates, and, critically, S.C. Code Ann. § 42-1-480 articulates the workers’
compensation provisions applicable to inmates in our state. By charging Carolina Consoles the
rate of $0.23 per hour for the pro rata “Workers® Compensation Premium,” SCDC again

complied with both the applicable federal and state laws.

1 See Exhibit B (Adkins Order), p. 16.

M See also BIA Pragram Brief, hiips:
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C. THE 52.01 PER HOUR FIGURE WAS LAWFUL
S.C. Code Ann. § 24.3-190, which is entitled “Appropriation of balances for
Penitentiary,” states that the “balance in the hands of [SCDC] at the close of any year, together
with all other amounts received or to be received from the hire of convicts or from any other
source during the current fiscal year, are appropriated for the support of the penitentiary.”
Section 24-3-310 provides that SCDC must “utilize the Jabor of inmates for self-
maintenance and for reimbursing this State for expenses incurred by reason of their crimes and
imprisonment,““ and it conforms to § 24-1-20, which establishes that SCDC must be managed
in a “manner consistent with the operation of a modem prison system, and with a view of making
the system self-sustaining.”
Section 24-3-400 explicitly contemplates how SCDC must cover the expenses it incurs as
it operates its prison industries program:
All monies collected by the [SCDC) from the sale or disposition of articles
and products manufactured or produced by convict labor, in accordance
with the provisions of this article, must be forthwith deposited with the
State Treasurer to be kept and maintained as a special revolving account
designated ‘Prison Industries Account,’ and the monies so collected and
deposited must be used solely for the purchase of manufacturing -
supplies, equipment, machinery, and bulldings used to carry out the
purposes of this article, as well as for the payment of the necessary
personnel in charge, and to otherwise defray the necessary expenses
incident thereto ... When, in the opinion of [SCDC's Director], the
Prison Industrics Account has reached a sum in excess of the requirements
of this article, the excess must be used by {SCDC] for operating expenses
and permanent improvements 1o the state prison system, subject to the
approval of the State Budget and Control Board. {emphasis supplied].
Without charging Carolina Consoies $2.01 per hour in addition to the inmates’ lawful

gross wage of $6.00 per hour, SCDC would have been unable to comply with the provisions of §

13 See note 7 above.
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24-3-400, as § 24-3-40 sets aside no monies for SCDC by which it may defray the expenses
associated with the operation of its prison industries program.'®

If it recalculated the wage structure in thé manner urged by Pena, SCDC would have
undoubtedly incurred a deficiency by continuing to operate its prison industries program, and
such a contingency would animate § 11-9-220, which makes it “unlawful for any department,
institution, commission or board of the State government or officer or agent of the Stat;z
government authorized o make contracts or draw appropriations to contract indebtedness in
excess of the amount specifically pravided in the annual appropriations act.”

D. PENA FAILED TO PROVE TRUE HIS ALLEGATIONS ABOUT THE
$1.92 PER HOUR FIGURE r

Pena did not prove true, as required by Torrence, 646 S.E.2d at 870, n. 4, his alicgations
that SCDC deducted or removed $1.92 per hour or, for that matter, the actual $2.01 per hour
figure from his gross hourly wage before SCDC assessed § 24-3-40(A)’s deductions, because his
gross hourly wage never included either figure. Therefore, SCDC respectfully urges this Court
to affirm its denial of Pena’s back pay claim of $1.92 per hour for every hour of labor he
voluntarily performed in the PIECP project SCDC operated at Perry.

CONCLUSION

Pena’s arguments do not satisfy any of the requirements from § 1-23-380(5)(a) through
(f) by which this Court may reverse SCDC’s final decision in the instant mawer, and SCDC
respectfully urges this Court to, for all the foregoing reasons, affirm its final decision in the

instant matter.

1 Section 2¢_~3-40(A)(3) mandates that SCDC must withhold 25% of an inmate’s gross wages only to “defray the
cost of the prisoner’s room and board" and only if the inmate possesses no child support obligations.
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Should it determine that it needs additional materials to fully consider and adjudicate the

above-discussed issues, SCDC respectfully urges this Court to, under § 1-23-380(5), remand this

matter so that the parties may supplement the Record.

August 15,2017

RESPECTFULLY SUBMITTED:

/

Lake E, Summers

Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200

Columbia, South Carolina 29201

Office: (803) 254-3300

Fax: (803)-254-0309

E-mail: summers@mtsolawfirm.com

Qutside Counsel for SCDC
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Pena v. §.C. Dap'tof Con. ALC Docket No. 16-ALJ-04-00387-AP

"N STATE OF SOUTH CAROLINA )

. AGREEMENT
COUNTY OF RICHLAND )

. Comd

THE AGREEMENT is entered in to this g{ Q day of .
2001, by and between the South Carplina Department Corrections
(hereinafter called "SCDC") and ites authorized Ggent Gary D.
Maynard, Director and Carolina Consoles (hereafter referred to as
"Contractor®) by its duly authorize agent Kevin John Bell.

WHEREAS, Prison Industries ia a division of the South Carolina
Department of Corrections charged with establishing business
relationships withk private enterprise so as to fulfill the intent
of Section 24-3-310 Coda of Lawa of South Carolina, 1976 as
amended; and, ,

WHEREAS, the Contractor represents and warrants that {t is a duly

qualified South Carolina corporation, licensed to conduct business
in South Carolina; and,

WHEREAS, the Contractor intends to engage in the budiness of
manufacturing automobile consoles at the Perry Correctional
Institution (hereinafter referred to as "PCI*); and ,

WHERBAS, this agreement is made in the best interest of the State
of South Carolina:;

NOW, THEREFORE, the parties hereto do agree as follows:

ARTICLE 1 Gensral!:

SCDC ghall provide space in an {ndustry facility of
approximately 3500 square feet located at PCI and will

refer necessary inmates to the Contractor for potential
employment .

ARTICLE 2 Conditiona of Qccupancy of the Industry Facility:

2.0 H
The Contractor shall not have the right to sublease,
aspign transfer, oxr enter into any other agreement
Tegarding the oceupancy herein granted without the
expressed written consent of SCOC.
2.1 Ihe Duties of the Contracrox:

1., Maintenance: The Contractor shall keep the occupied

— . area clean, neat and tidy, and shall report any damage ta

SCOC's Bret Exhib A ' 1
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the building structure or material fixtures or unanafe
conditions to the appropriate {nstitutional authority.

~ 2. Xnsurance: The contractor ¢hall maintein insurance
coverage for its equipment, suppliee and materisl located

in the Prison Industriea building ageinet casuolty

- occurrencea. Further the contraccer bphall maintain

. liobility ineurance coverage on itself, ite agente,
gervantg and employees in an amount no less than $300,000

per person per c¢laim, $600,000 aggregate. The Contractor

ehall aleo maintain Workere Compensation insurance on its

employees in accordance with the lawa of the State of

South Caxrolina. The contractor ghall deliver to SCDC a

duly authenticated certificste evidencing such insurance

upon executing this agreement and upon each insurance
renewal date.

3. Ielephone Sexvige: The Contractor may, with prior
approval of 'SCDC, which will not be unreasonably
withheld, install telephones and/or computer lines in the
Prison Industries building, which must be secured at sll
times in accordance with SCDC guidelinea. The cost of
ingtallation and maintenance of such telephones will be
at the Contractor's 6ole expense.

¢. IToola, Equippent _and Supplieq: The Contractor shall

-~ be reeponsible for providing 8ll neceasary tools,
equipment, and/or supplics which may be necessary for the
performance of the work herein contemplated. Such tools
and equipment eupplied by Contractor may be removed upon
termination of the agrecment. .

5. Building Modification: The contractor gshall provide
S$COC opecificationo forxr cquipment instellation to encure
the appropriate modification of the exieting structurc
within cthree weeks of the execution of this sgreement.
The <Contractor shall not make any alterations or
improvemente to the Priscon Industry building other than
those outlined herein above without prior written
approval of §COC which ehsll not be wunreassonably
withheld. Any such improvements or eguipment permanently
inatalled or affixcd shall become the property of SCDC.

6. Malvex of Suhroaatfion: SCDC ahall not be liedle for
any damages to the contractor‘s equipment, supplies and
material located in the prigson industries building cauged
by cagualty occurrence, it being undexatood that the
Contractor shall look to ite insurer for reimbursement

SCDC's Braf ExhDi A 2

36



Penav, $.C. DepY of Corr. ALC Docket No. 16-ALJ-04-00397-AP

and shall obtain from its insurer waiver of subrogation
rights against §COC.

7. lasa of Property: Al) personal property, inventory,
equipment, improvements and/or fixturee or other property
of any kind or description whatsoever, installed or
brought into the aresa by the Contracter or the
Contractor's employees or agents, ohall be at the
Contractor's a@ole xisk and neither the State of South
Carolina, SCDC or any eoployee or agent thereof, shall be
liable for any damage done to or lose of such real or
personal property or loss suffered by the business or
occupation of the Contractor arising from any acts oY
ogccurrences whataoever except where the damage or losg is
due to the malicious destruction of eguipment caused by
inmates (as determined by the SCDC). 32 SCDC ie held
liable, the 1loss or damage ehall Dbe 1limited to
replacement cost or to the repair coat of damaged orx °
destroyed property whichever is less. Consequential or
punitive damages shall not be recoveradle.

8. Ravment fox QOccupancy: The Contractor shall pay a
fixed monthly amount of One (§1.00) Dollar for occupancy
of the promiees herein above described.

9. Cendition of Propertys Upon termination of thie
agreement, the Contractor will surrender the buildings,
equipment and fixtures belonging to SCDC 4in the eame
condition it received it, normal wear and tear and
casualty excepted .

10.  Bazaxdoun Waatc: No hazardous waste shall be

generated in the prison industries bullding by the
Contractor.

2.2 Ihe Duties of SCDC:

vl Exemifen _ta. be Occupied: 8CDC shall . provide
approximately 3500 square feet in the industry building
at PCI. The occupancy of this area should be consistent
with the terms of this agrecemont regarding work
authorized and hours. SCDC will maintain ite facilicy
and fixtures in good condition throughout term of
contract, '

2. Ikilitieg: SCDC shall provide water, electricity,
natural gas, and traeh removal services and pass through
actual ¢ost to contractor for its proporticnal uee of the

- ]
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building or allow contractor to install at its own cost
separate meters for calculating payment.

e
3. Insuxance: SCDC will maintain ingsurance coverage on
the building and its property therein as required by the
laws of the State of South Carolinma.

ARTICLE 3 Condibiona Related ta Pwplavment. of Inmates:
3.0 Genexal:

SCDC shall provide referrale and the Contractor shall
employ a minimum of 12 {nmates. If employment Of inmates
by contractor remains below minimum esablished above

. thirey (30) consecutive days, SCDC may terminate thie
agreement . ,

3.1 Duties of ContractolX:

The Contractor ehall provide to SCDC job descriptions and
personnel procedures. From the pool of pre-screened
potential inmate employees, the Contractor may then
select those inmatea workers that they wish to hire;
provided that at all times herein, the contractor shall
adhere to SCDC'e nondiscrimination provisions es eet
forth in the general terms and conditione of this
agreement. The Contractor shall have the same authority
to hire, fire, promote or suspend as it would in the
normal course of business practices except as set forth
in the nendiscrimination provisions referenced herein
above and within 1limits established by SCDC.

1. Gcape of doxk: Prison Industry inmates will
manufacture automobile consoles according to angineoring

design and wanufacturing specificatione doveloped and
prxovided by the Contractor. It will be the s60le
responoibility of the Contractor to provide a quality
conatro)l manual for theoe operations and to ensure
compliance with the terms providad therein. The
requiremento contained within the quality control manual
nmust be submitted in writing to Prison Industries for
review for institutional eafety and security prior to
beginning of the assembly operations. :

3. Baw Matexialg: The Contractor shall provide all raw
materiale and component parto for asscmbly. All raw
materials, personal property, inventery, machinery,
equipnent and improvemente and/or fixtures or other
property of any kind or description whatsoever inastalled

SCDC's Bde? Exhibil A
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or brought into the prison buildings by the Contractor or
ite employees or agents, ehall be at the sole risk of
-~ Contractor and neither the State of South Carolina or
SCDC or its employees and agents thereof, shall be liable
for any damage or loss suffered except a provided io
Section 2.1.7 contained herein above. SCDC will provide
wmanagement and production supervision for all phases of
the assembly work, SCDC will allow Contractor's txucks,
common carrier and others transporting raw materials,
eguipment and finished products to and from PCI
reasonable access during normal business hours subject to
the Departwent's security requirements in Section 3.1.3.

3. Security: The Comtractor understands and specifically
agrees that its deliveries, shipments and employees are

gubject to search hefore entering or leaving the premises
of BCDC.

4. Compliance With Rules and _ Regulations: The
Contractor agrees that it and its employees must comply
with all policies and procedures of SCOC and all
applicable federal, state, and local laws, ordinances,
regulations and accreditation standards.

5. Paymenf for Iomate Sexvices: SCDC will invoice the
Contractor on & bimonthly basis for iamate labor. The
Contractor will pay all sums due and owing within £ifteen
days of receipt of invoice. Payments shall be made to
§.C. Department of Corrections, Division of Induetries
account.

6. Iralning of Contractor's gtaff: The Contractor shall
make its ocivilian staff avallable for training in
security concerns by 5CDC's training etaff.

3.2 Dutiea of SCOC:

1. lnmate laborera: 8CDC will provide a stable and
available work force of inmates.

2. Screening of Popenkial Inmake laborexa: SCDC will
pre-ocraen inmates for interview by the Contractor
according to the job descriptions submitted.

3. Holidays: The inmates employed in the project will

observe holidays as described in Appendix A attached
hereto and incorporated herein. '

SCDC's Briel Exhibli A
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¢. Inmare Workexa Sepuriky: SCDC shall be responsible
for the gecurity of the inmate laboxr force. However,
Contractor will be charged actual cost if security is
Tequizred over 40 hours per week .

§. Tralping of Contractor's Staff: 8CDC shall train the
Centractor's civilian staff in cecurity matters.

6. Supexyipion: SCOC will provide civilian supervision
to ensure that there is at leaet one {1} staff supervimor
when manufecturing automobile consoles. SCDC will charxge
the Contzactor for supervision at $1B8.75 per hour for the
first year. Thirty days (30) prior to the anniversary
date of this agreement, SCDC and Contractor will

- renegotiate this rate.

7. HMoxkex Digplacement: Contractor agrees that its non-
inmate employees, as well as other non-inmate workers who
perform work of a similar nature 'in the same locality
will not be dieplaced by the agreement.

Mutua) puties of the Parties:

1. JInmate Pay: Contractor and SCDC agree to an "hourly
rate® determined as follows:

Prevailing Wage Rate (See Appendix C) $ 6.00

+
prorata Social Security Withholding Payment .46
’ *
Prorata Workere' Compepsation Premium .23
. .

SCRC/Pxinon Indusrrice Adninistracive Cost . 1.32

HOURLY RATE CHARGED TO CONTRACTOR $ 8.03

At no time during thie agreement will inmates be paid
less than the prevailing wage as set forth in Appendix C.
The prevailing wage rate for inmate labor $a to be
established annvally by the §.C, Bmployment security
Commigaion. Upon receipt of the gnnual wege. rate, scoe
will notify the Contractor in writing and adjust ite
charge accoxdingly. In the event the wage, prorata
pocial sccurity withholding payments, or prorata Workers*
Compenoation premium increagse during the term of this
agreement, Contractor agrees to increase the ®“hourly
rate” on a dollar for dollar basis, imeediately upos the
effective date of such increpse, Inmate conpatable wages

ghould be reviewed for compensation aimilar to the wage.

plan establishcd by the Contractor. Accordingly, it

ExhiditA

40



Panav. S.C, Deptof Com. ALC Datkat No. 168-ALJ-04-00397-AP

. wages are increaged then PICA and workers’ compensation
- rates sghould be adjusted. A wage plan should be
eubmitted to SCDC for their review.

SCDC agrees that "BCDC/Prison Industries Administrative
Coat® shall remain fixed at $1.32 for the first year of
this Agreement, Thirty days prior to amnual renewal,
SCDC and the Contractor through negotiations way increase
“SCDC/Prisen Industries Administrative Cost® up to a
oaximum of ten (10) percent of the prior year's amount.

(Contractor agvees to list in Appendix B each production
job under this Agreement with the base wage to be paid
hereunder.) :

The Contractor and SCOC may mutually agree upon a bonus
plan for inmates based on productivity and quality
control. Such bonus will be paid in its entirety by the
Contractor.

2. ERederal Program Compliance: The Contractor and SCDC
agree to follow the requirements the United BStates
Department of Justice's "Private Bector/Prison Industries
Exhancements Certificate® program ae provided by Sections
€09 B(0) and 609 K of the Justice Asaistance Act of 1984,
Pub. Law 98-173, Title II, Chapter VL, Sectiocn 609 B(0)
amends Section 819 of the omnibue Crime Control and Safe

— Straste Act of 1988, 42 U.8.C. 3701, as amended and
Section 609 K swends 18 U.S§.C. 178 ® ag outlined in
Appendix D.

3. gcompliance with Convigt labor lawas The Contractor
and SCDC agzee that no gooda produced under thias
agreement ghall be placed {n commerce in violation of the

laws of the State of South Carolina or the United States
as they relate to the utilization of prison labor.

Should either Pederal or State Law change preventing
interetate ehipments. of goods produced under this
agreement, Contract shall terminate without penalty under
this contract.

ARTICLE 4 Genexal Termes and Copditions:
4.1 General:

The Contractor, his/her employees or agents performing
under the agreement are not to be deemed to be employees
ox SCDC nor as agents of S§COC in any manner whatsoever.
The contractor will not hold himgelf/herself out nor
claim to be an officer or employee of SCDC or of the
State of South Carolina by reagon hereof and will not
—~ wake any claim, demand, or application to, or for any
-vight on privilege applicable tc an officer or employee

7
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of SCDC or the State of South Carolina, including, but

not 1limited to, workers' compensation coverage,

~ . unemployment insurance bencfits, social security
bepefits, or, retirement membership OF credic.

1.Period of Performanget The term of this Agreement
ehall be for one (1) year commencing on the date of the
execution of this Agreement snd may be renewed in one (1)
year increments for a total of five (5) yeara. The
Contractor and SCDC may mutually agree in writing thirty
{30) daya prior to each renewal date of thie Agreement to
extend the Contract in sccordance with State progurcment
regulations and the terms and conditions set forth in the
Agreement up to & five {S) year coatract provided such
renewal 48 mutually acceptable to both parties.

2.Hold Harmlesg: The Contractor agrees to protect,
defend and hold harmless the State of South Carolina,
sCDC or ite employees or sgents thereof, from any
1iability or claim for damage, including injury to the
Contractor's employees or agents, except were such
1iability claim {e due to negligence of the State of
South Carolina, SCOC or employees or agents thereof,
aerising out of the performance of thip contract. The
contracter further agrees to protect, defcnd and hold
harmless the State of South Cazolina, SCDC or any
-~ employees or agents thereof, for any product 1iabilicy
cloims releting to the producte produced or pervices
rendered under thia contract. The Contractor expressly
underetands that SCDC or its employees or agents thereof,
is not a guarantor of the work performed by the inmate
workere referred by SCDC. Inmates shall not be conoidered

employees of Cantrxactor.

3. Hatsces: All notices regarding the terms of this
contract, including terminaticns, amendments and dioputes
ohall be sent by certified mail to SCDC as follows:

Gary D. Maynard, Directox

South Carolina Department of Corrections
4444 Broad River Road

?. O. Box 21787

Columbia, South Carolina 29221-1787
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to the Contractor as follows:

-~

SCOC'c Bdot

Kevin Jobn Bell

Carolins Consoles

114 Chippéwa Lane

Williamston, South Carolina 29697

¢. HNon-Discrimipation in Egploymeny: The Contractor
ohall not discriminate against any employee inmate worker
or applicant for employment hecause of race, color, sex,
religion, national origin, creed, marital status, &ge, or
the presence of any eéensory mental or phyeical handicap.

5. Noncompliance with Nondfscrimination Requixsmenta:
In the event the Contractor faile to comply with the
diacrimination 1laws, the contzact may be reacinded,
canceled or terminated in whole or {n part, and the
Contractor may be declared ineligible for furcthexr
contracte from SCoC. The Contractor ehall, however, be
glven & reasonsble time in which to cure the
noncompliance.

6. Recorda. Documents and Reporta: The Contractor shall
naintain books, records, documente and other evidence of
accounting procedures snd practices which oufficiently
and properly reflect all direct and indirect cost of any
nature expended in the performance of this asgreement.
These rccords shall de gubject at all ressonable times
for jinspection, rxecview or audit by SCDC personnel or
other personnel duly authoxited by SCDC, the office of
the State Auaditor and Pederol Officials so avthorized by
law, rules regulations or contract such audit 6hall be at
the expense of the auditing agency. The Contractor ghall
retain all boaks, records, documente and other materiale
relevant to this agreement for five (S) years after
termination of the agrecment snd the authorities
degcridbed herein above shall have full access to and the
right to exsmine any of said materisls during the
extended period. .

Only the Director of SCDC or hie delegate, designee by
vriting ghall have the expreaced, implied, or spparent
authority to salter, modify or walve any clause or
condition in this contract. Furthermore, aoy alterations,
amendment or modificacion or waiver of any clause or
condition of, this contract ie not effective or binding
unless made in writipg and eigned by the Director.

EmiitA

43



SCDC's Ble!

Penav. S.C. DepY of Corr. ALC Oocket No. 16-ALJ-04-00387AP

7. Termination: It {s understcod and agreed that this
Agreement shall terminate:

a,Upon the written, mutusl, agreement of the parties;

b.Upon the material breach or default of any provieion
of this Agreement by either party, proyided thirty (30)
dayas written notice of the breach is given to the
breaching party by the non-breaching party and the
breaching party failg to cure within the thirty (30)
days;

¢.If Contractor fails to employ & minimum of (12} inmates
for a period of thirty (30) consecutive days;

4.1t Section 24-3-310 of the Code of Lawg of the State of
South Carolina, 1976, as amended, is materially
changed, altered, amended, or repealed 60 ag to
abrogate this legislation cherges with establishing
business relstionships with private enterpriee;

e.1f federal, otate, or local laws change to prevent the
ohipment of goods produced under this Rgrecement:

f.If Contractor becomes bankrupt and euch {8 not cured
within sixty (60] days, 1inasolvent, or makes an
assignment for the benefit of creditore, or becomes
subject to the adminietxation of its sseets in any kind
of voluntary or iavoluntary creditora proceedings:

g.If Contractor performs any inteational act which
damages the reputation or pxoperty of SCDC;

h.1f Contractor loses ite corporate charter in ita state
of incorporation or loses the authority to transact
dbusinegs in the Stote of South Carolina pursuant to
mandate by the Secretary of State of South Carolina, or
if Contractor's corxporation is dissolved voluntarily or
involuntarily;

i.Pailure of Contractor to pay promptly any inmate wages
duc hereunder for a period of fifteen (15) days aftex
written notice from S8CDC to contractor of cuch default:

J.At the end of any fiscal year (June 30} after the
commencement date of this Contract when sufficient
appropriationa, revenuea, income, g¢rante, or other
funding from whatever source sre not available to SCDC
to carry on the purpose of program of SCDC, thieg
eufficiency of funde tO be oolely detexrmined by the
State Budget and Control Board; and

k.Immediately in the event thot the safety or security of
the 4institution. Iits parsonnel or iametes is
jeopardized.

Upon termination of the contract the Contractor shall
have thirty (30) daye to vacate the foci{lities of ScDC.

Exhidli A
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8. Faorce Majenre: Neither party shall be liable nor
deemed to be in default for any delay or failure in

-~ performance under this Agreement or otherwise for an
interruption of service or employwent deemsd resulting .
from civil or military authority, from acts of God,
riots, war, or any similar or diseimilar cause beyond
reasonable contyol of either part.

: This contract shall be governed by the
laws of the State of South Carclina and venue shall be

located in the County of Richland. State of 5South
Carolina.

10. Severability: If any provision of this agreemant or
any provision of any document incorporated by reference
shall be held invalid, such ianvalidity shall not affect
the other provision of this contract which can be given
effect without the invalid provision, and to thias end the

provisions of t.his agreement are to be declared to be
aeverable.

11, All wWriripgn Contained Hexein: This agreement
contain all the terms and conditions agreed upon by the
parties, no other understandings oral or other wige,
regarding the sudbject matter of thia agreement shall be
deemed binding.

SCOC'e Briaf Exhibt A 11
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-~ IN WITWESS WHERBOF the parties have executed this centract
on the first written herein above.

Witn

-
~,

Gary D. Naynard, Directbr

witneas APPROVED AS TO FQRA

. Souls L5, o IR :f Care.
utda OCFILE i Ca¥isy o SunssE

-

Xevin J Bell

SCOC's Briet Exhidit A 12
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STATE OF SOUTH CAROLINA ; IN THE COURT OF COMMDN PLEAS
COUNTY OF RICHLAND )  FORTHEBFIFTH JUDICIAL CIRCUIT
Richard Adkins, etal, )  C/ANo. 00-CP40476)
. . ) i .
. )  JUDGMENTFORTHE g;, s
South Carolina Department ) ,,,> S -~
of Conrections, ) oy 2 m
) "’g = O
Defendant, ) 9 e
) b=

Pmmmwc«m'-mnngmﬁwmzs.mmwﬁdﬁdﬁsm
befoce this Cort alooe on August 8 and 9, 2002.! Pursuant ta tho same schoduling order, this
Comimnductadthchdofﬂﬂxmﬂnﬁepmhhmsmhabdﬂmmm
Department of Correstions (scnc s) Broad River Road Correctional Facility.

»h\}—— After thoroughly reviewing the evidece introdiced by (he partice, the spplicable
| statates, and ts applicable precedent, thls Court FINDS Ja favor of SCIC on both the
Plalotiffs’ firet and second causes of actlos. As the Plalotiffs® last threo (3) Causes of astion
mmwmmmswéswymmmuwmm
" juigment in tavor of SCDC, : )

'Bymd«ﬁleupﬁuo.zooz.memmamc.mmaopu Ir., Chief Judge for .
Admmsh&w?mpomfnrthewmdmtmkrrmlwaﬂmt. denicd the

Plaintiffs’ miotica for a jury trial.

3 This unique trial location permitted s maximum sumber of Plaintiffs to appear and observe the
trial proceedings while casuring the security of the Count, its staff, counzel, witnesses and
chservers, mwmammneompumnuwwmwmmwmmm
mﬂmmﬂ'fonwrpmﬁadomhmmdmuwy

Pags1of31
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L SUMMARY OF YHE PLAINTINS' TWO (3) SURVIVENG CAUSES OF ACTION
The Plaintiffs* Complaint originally allegsd five distinetcauses of action. Howevez, the
Hoaorabls Clifion Newman, by hia ordsr filed March 2, 2002, dismissed tho Plaintiffs’ last throe
causea of setion pursuant to SCDC's motion for summery Judgrment
The Plaintiffs, metsphorically speaking, raised ths umbrella of the South Carolina Tort
Chaims At, South Carolina Code Saction 15-78-10, ¢/ g¢q., over thels eatire Complaint and,
specifically, their fiset two causes of asticn.” .
Eath of the 83 Plainliffs are or ware incarcernted within SCDC. The Plaintiffs currently
psticipate or &t ons time paxticipated in s SCDC Divisicn of Industries (DOX) project establishod
wnder he sathorlty of South Caraling Cods Section 24-3-310 (Lawyers Coop. 1976), et seq.
5CDC, in conjunction with a private industry, Standard Plywoods, [nc., of Clinten, South
w1 Caroling, operstes o DOX project in which the Pllatifls participate or 6t uze time participated
7} within the confinement faoility now knows es Tyger River Correctional Institution, Tho
products manufichared inside Tyger River ot the Standard Plywoods production facllity carry tho
“Andawon Hadwood Floors™ brand name.
The Plalotlffs’ first cause of action sllaged that SCDC violatad the “plain and ardinary
meaning™ of Section 24-3-430(D). Aceerding to the Elaintiffs, SCDC vioketod Secton 24-3-
430(D) by fhiling to pay the Plsintiffs en hourly wage equal to the “prevailing wags for work of
aimilar nature bn the private soctor> The Plaintiffs specifically allsged SCDC’s former policy

? Plaintiffs* Complaint, paragraph 1, pegs 1,
¢ 14, paragraph 8, page 4.
3 '

Page2of3}
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of paying each Plaintiff g “training wage™ of $0.25 par bour and then SO.'{S per hour when the
Plaintiffs first egan participating in this DOX project violated Section 24-3-430(D).*

Theo Plsintiffs also specifically alleged SCDC’s permaneat hourly wage of $5.15 (the
national minimum wage establiched under tho Fair Labor Standards Act) violates Saction 24-3-
430{D), becaus (he “provailing wags” for “wotk of 8 similar nature pecfarmed by &nployess in
tho private sector of {adustry not confinsd in custody of SCOC runges from $9.00 per hour to
$14.00'per hour,™ The Plalntiffs further alteged sn uansmed former SCDC director exarclsed
bis discretion in & grossly negligant manner by entering into contracts with private industry, in
thin case Standard Plywoods, that resulted in wages being pald to tho Plaintiffs “is violation of
the ‘prevailing wage® provision of* Section 24-3-430. .

The Pleintitfs’ second cause of iction alleged SCDC was “unjustly eariched™ by
Teociving “payment o $2.07 for each hour worked by Plaintiffs, (‘man-hour’) while Plaintiffs
were pald at ‘raining wages' rates” as alleged in the Plaintiffy’ firss cause of retion.'

IL  SuMMARY OF TRIAL PROCEEDINGS .

In scoordanoe with this Court's Jupe 25, 2002 schedufing order and by agroement of the
partics, the following Plalntifis, all of whom were incarcerated within SCOC on the dates of trisl,
attended ind observed the eatire proceedings: Richard Adkins, Christopber Brown, Domie
Clxck, John Coaby, Robert Blmors, Anthony Frezier, Floyd Hamilton, David Haxig, James

¢ 14, pamgreph 6.

714, paragraphs 6 and 7, pages 3 sad 4.
%14, paragraph 9, page 4.

* 14, paragraph 13, pags 6.

14, paragruph 12, page S.

Page 3 of 31
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Heatherly, Andrew Kelly, Christopher Smith, Leroy Sullivan, Albert Todd, and Prank
Wﬂﬂ‘ﬂt"

The fallowing Plaintiffs testified during their caso-in-chief: Rickard Adking, Christopher
Brown, Joha Cosby, Floyd Hamilton, David Harig, James Heatherly, Andrew Kelly, Leroy
Sulliven, Albert Todd, and Frank Weathers. Tho Plaintiffs elicited testinony from the following
additional witnesses during their case-in-chief Gacy Wallace, Styndard Plywoods, Inc.; Brien
Bogys, Standard Plywoods, Inc.; Rebecea Eleazer, South Carollna Employment Security
Commission (BSC); Jokm Cuson, SCDC DO aad Tooy Bilis, Disector, SCDC DOL The
Defendant callad 8am McClary, also of the South Carolina BSC, as its solo witneks during its
caga-inchiel

Naither party offored any rebutisl witnesses.

IOL POMNGS OFFACT _
“b__ Each of the Plaintiffa valuatarily executed pasticipation sgresmeats with SCDC undot
l{- which the torms of thelr activitics withia this DO project, including tho withholing of certaln
percentages of their gross wages pursuant to Section 24-3-40, were precizely dafined. Exch of
the Plaintiffs slso oomplated SCDC DO! employmest applications.

DOI Dimctor Tony Ellis defined the ¢iffereat types of prison industries projects easbied
wmmow.um. Priscn industries projects under this section inslude traditional
mummmmmmwfambyuﬁuws,quumm
whmugoo&lmmwerma.apuﬁuﬂmmmammm).md

1 Plalatiftny’ counsel antieipatod that Plaintiffs David Ratnes and Douglas Titus, who wers
paroled after the Plaintiffy’ filed thelr action, would attend the trial and observe the trial
proceadings. SCDC authorities eleared Plaintiffs Raines and Titus to attend the trial. Howsver,
arither Plaintiff Raines nor Plalntiff Tits presented themgelves 1o SCDC security officials for
entry into the courtroom on ths moming of August 8, 2002 or at any thme during the trial.

)

Page 4 of 31
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projects cextified for operation andes ths fedoral government’s Prison Industry Enhancement
» Progrm.

Directer Bliis also confirmed SCDC's former training wage policy existed in ths manner
tlleged by the Plaintiffs’ Complaint unti) July 1, 1999, and he confirmed SCDC DOI currenily
pays ths Plaintffs an bourly wags of $5.15 for thelr lahor.'? '

Again, the PlaimtifTs participate or at 0os tims panticipated in an SCDC DOI project
whereby they worked at s facillty opersted by Standard Plywoods. Standard Plywoeds _
contrasted with SCDC to construot and operate manufactaring plants within the confines of two
SCDC coufinement facilities: Cross Anchar C.L and Dutchman CI, SCDC later'consalidated
Croes Anchor azd Dutchman to form Tyger River CL Sli’lywudl‘mMﬂnzphnt‘

‘ Is located at what {s now known as Tyger River.
v\h— mmlwujedhwlﬂngSWHmuTygumwhmmmm&
5 inception certified by the United States Department of Justice, Offios of Justica Programs,
Buresu of Justice Assistance (BYA) pursuant 1o BJA's Prison Industry Echancement

Cestification Program (PIECP).Y The PIECP is codified at 18 U.S.C. Section 1761(c).}*
This Cowst specifically finds the Plalnt{fs have not boen and are not cunenily employecs

of Stagdard Plywoods. SCDC pald and pays sech of the Plaintils’ wages.'? None ofthe

'3 Soo notes 6 and, Gupra. |

Y3 PIECP Quidelines from Federa) Ragister, Vol. 50, No. 61, March 29, 1985 (Plaintiffs® Exhibit
2) and Vol. 64, No. 66, Apil 7, 1999. (Plaintiffs” Bxhibit L),

' PIBCP Guldsline, Poderal Register, Vol. 64, No. 66, April 7, 1999, p. 17000, Section I,
entitled “Introduction: Program Purposes and Objectives.” (Plaintiffa’ Exhibit 1)

4 plalnsif Adking' SCDC earmings statemsats cloasly reflcct that SCDC and aaly SCDC pald
Plaintiff Adkdns® wages, (Defendant’s Bxhibits 7 and 8) This Court finds Plaintiff Adkins'
earnings siatements aoenrataly represeut the format of each Plalntiffh’ SCDC camings statement. .

Pago S of 31
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Plalntiff individually executad a siagle sgreement of eny kind with Stsndard Plywoods. Again, -
the Plainiiffs voluntaily executed purticipation agreements snd amployment epplications with '
mlﬁ
SCDC tabolates the total numiber of Isbar houss wotked by the Plaintifs fn u given pay
peziod, snd SCDC @en involces Standard Plywoods for the total unber of Iabor hours.
Stmdand Plywoods simply remits payment to SCDC fiwr the amount inveloed by SCDC. SCDC,
T turo, pays the Plaintiffs their wagss subject to the provisions of Section 24-3-40, .
The Plaintifls have not beea transformed from lomates into Standard Plywoods
employees simply because they pasticipate in 82 SCDC DOI project in which Staddard Plywoods
also participates, Bach of the Plaintiffs who testified affirmed their status as inmates lawfully .
confined within an SCDC correctional facility. This Court clearly recognized the Plalntifly wers
and ernaln lamates. .
)MB. ‘Tohn Carsoa, o SCDC exmployoe who supervises the Plilsiiff woek end conduzt in the

‘0 nox-smndrmdsmjmnwmva,oonﬁmadmrmuﬁmpafammnmiabor
exchisdvely within the confines of Tyger River, Mr. Carson also confirmed that, as tamates, the
Plaintiffs must wark whils confined and that, if the Plaintiffa dida’t wosk in the DOJ-Standard
Plnwd:wdedﬂMcha.ﬂnywxﬂdthinmoﬁcupnhyn'l'ygunlwand
mcivoiowuu&tww;k mmmummwmlﬁmw
progrem and apply far a job in the regular employment market, Mr. Carson also confinmed
SCDC exercises total control over the Plaintiffs' movement and conduct 24 bours a day, seven
days s week.

18 S e Dafoudant’s Bxhibits ) and 2.

Paga6of3l
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Gary Wallaeg," o Standard Plywoods supervisor, and Brian Boges, a Standard Plyweads
exscutive, emphasized the distinction bétwoen ismales, Hke the Flaintiffs, and employees et
Standard Plywoods* Clinton, South Carolina plant, Thess distinstiona nchuds the wids beeadth
of job tasks performed by Clinton emaployeas as compared to the narrow breadth of job tasks
performed by the Plaintiffs a1 Tyger Rives, the Eeedom of movement enjoyed by Clinton
employees versus the pecs!stent restricons imposed upan the Plaintiff at Tyger River, and the
high level of security imposed upon the Plaintiffs and the tools they use during the production
process st Tygar River compared wuwopmm&mmmtqﬁmbysmdl'lywm'
Clinton employees.

MM.WMMNPM&M!W@OWW&MM
a1 non-inmate employees enjoy [n the reguiar, non-lnstitutional wodkforea. This distinetion (s
critical to the Court’s rulings in favor of SCOC o the Plaintiffs” two susviving causes of action.

‘\_ «  TEE CounrY's RULINGS A
B“‘? This Couut st deal e rling regadin o Plintis’ soond asuse ofseton.

A. Tug Court's RULING IN SCDC’s PAYOR REZCARDING THE PLAINTIFFS
S200ND CAULER OF ACTION

This Cows finds that the PlaintifJs failad to prove by a preponderance of the evidence
SCDCWU"'nnjutly enriched” by receiving ‘payment 0 $2.07 for each hour worked by
Plaintiffs, ("men-hour*) while Plaintiffs were pald at ‘training wages® sates.”

1. SCDC ComsxcTLY INTCRPRETED THE PLAINTIFS' “UNJUST

ENRICHMENT® ALLEGATION AS AN ALLEGATION THAT IT EXPLOITED
THE PLAINTIFFS BY PAYING THEM TRAINING WAGLS

v
Mr. Wallece is & former inmato and participant in the DOI-Standard Plywoods project at Tyger
River whom Standard Plyweods hired upon his parode,

Page 7031
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In their cecond causs of sction, tho Plaintils elleged “the excessive payment provided by
the industrles to Defendant SCDC during PlaintfB periods of work et “training wages' rates
was given in exchange for labor obtained by the Industries ot less than minimum wage, af a rule
less than allowed by law, wod that the purpose and result of such amangement was 10 unhstly

\ enrich Defendant SCDC at the expenss of Plaintffs® lbors.'™ (cmphasls added)
Tho Plalntiffs use of (s phrase “at @ rate less than allowed by law” ochoes an sliegation
indtially stated in their first causc of actios; specifically, “no statats in South Carolina Cods of
Laws provides that a person may be pld less than minimum wago under the label or gulse of 8
“tratning wage. "™ '
SCDC correctly interpreted the Plainiffs* second eause of action 8s allaging SCDC
exploited the Plaintiffs by paying the Plaintiffy » graduated introductory treining wage (§0.25 per
bour (hen $0.75 per hour). This Coust, howevar, specifically finds SCDC has not exploited ths
%h)z_lwnmnmyﬂmcmmehcqumof&ewlmwmwwojeahwhlchthey
g ptone
Tho Plalntiffs’ exploftation allcgation fails in the face of BJA’S endorsament of DOI's
discontinued tralning wage policy ez woll &5 binding precedont that declares ths Plaintiffs, as
inmates and not employees, are not eatitied 19 the foderal minimum wagé established nader the
Falr Labor Standaxrds Act (FLSA).

2 BCDC CLEARLY STATED Iv3 TRAINING WAGE PoliCcy IN RS
CONTRACTS IT RXECUTED WITH STANDARD PLYWOODS .

W plaintiffs* Complaint, parapraph 12,
14, paragragh 6, '

Page8ef31
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In the first contract betwoen SCDC and Standard Plywoods, dated October 3, 1995,

SCDC clemly stated Its training wage policy:

1. Tmising of Imats Employees: The(:onmetorcbnﬂptwtdoa
meximum training period of 320 hours per inmata hired initial training
after assuming work within the prison industries facility. ... During the
mtdﬂmmmlhmwaﬂw&ﬂwbmm
3132 per hour overkead for each trmase. ... (emphasis added)

In the second contract between SCDC and Stndard Plywoods, Inc,, dated Jeauary 9,
1958, SCDC again clearly stated its training wage policy:

1. Training of Inmsts Employees: The Contrasior chall provide s
maximum training pesiod of 320 hours per inmate bired initial training
after assuming work wilkin the prison industries facllity. ... During the
second 160 hours tralning, the contracior shall pay $.75 per hoxr, plus
$4.32 par hour overhead for each inmate. After 320 hours training, the
Mrwﬂlwﬂﬂpchmn.wimm” (cmphasis added)

‘ 3. Tuz PLARIFFS' UNIUST ENAICHMENT ALLEGATION TARGETS
“\)" SCDC'8 51,32 PR HOUR OVERHEAD CRARGE

Ol mPMWMWNSIJ@whowM&:SGDCM&M
continues to charge Standard Plywoods by alleging “Defendant SCOC roceived payment of
$2.07 for each bour worked by Plalnti iy, (“man-hour”) while Plaintiffs were pald ot *training

wages' rate, P

 October 3, 1mwammswcmswmmm.mhu(n.p
5. (Plaintiff" Bxhibit 10) This contract canternplatad ths establiskment of a production facility
8t Cross Anchor C.I. As the parties stipulated ot trial, SCDC consolidated Cross Anchor C.L
with Dutchman C.L Institution (9 forn Tyger River,

 January 9, 1998 agroenient between SCDC sud Standard Fl aragraph 3.1()

4, (Plalottfs” Bxhibit 11) This ccutrest contemplated .g.m....“‘*’ ()'3
at Dutchman C.L Mu&epﬂquMS@CmﬂdﬂdQ«aMOL
with its Dutchman CL to form Tyger River.

214, paregraph 12,

Paga9ofM
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Tho $2.07 Sgure used by the Pleintiffs in their socond cause of sction simply reflects the -
sum of two figures, aue of which ls SCDC's $1.32 “overhead” charge, f one simply 8dds the
$0.75 per inmate hour “training wage” the Plaiatiffs recsived during their second 160-hour
mmmpdoazomsx.szww'mwmsmCWmewmm
vesulting sum i $2.07 per bour ($0.75 + $1.32 = $2.07). The Piaintifl, therefire, effectively
alleged that SCDC unjustly enriched itself by collecting from Standard Plywoods ils $1.32 per
bour “overhsad™ charga. ' ' .

| 4, mnmmnroﬁvummfnmm&mmm
AGENCY RESPONGIBLE FOR CERTIFYING THIS PARTICULAR PIECP
PROJECT, REGARDING DOYT’s TRAINING WAGE POLICY AND SCHEDULR

This Cownt finds no “unjust earichment” occurved as the DO training wage poliay.
resulied from the logitimate exerclss of discretion by DOI Director Tony Eltis. ]

. As ths evidencs dernonsirated, Director llis based DOT's fommer tralning wage policy
upon his interpretation of the applicsble provisions of the Pederal Register, Spacifisatly,
Directar Ellis relied upon the following provisioes fram the March 29, 1985 version of the

BJA's position i that the Federal minizum wage must be a floor for all -
program wage payments, sincs the Fair Labor Staadards Act sets the
Fedonl minimum wage ss 8 floor for aoy training which yesults {n its
products being sold. The singls excepilon to this rule, than, is pre-extry or
vestibule training for new workers subfecs to the regulations and
regquiremenis st by Stme Falr Labor Standards, or Federal Fair Labor
Standards legtslation and procedigras.® (cmphasis added)

 PIBCP Guidsline, Federal Reglster, Vol. 50, No, 61, March 29, 1985, p. 12662, “Section 3.
Compeasated Training, Response™ (Plaintiffy” Exhibit 2).

0y

Pago 10 0f31

Exhibit8 10

56



Pana v. 5.C. Deptof Con. ALC Docket No. 18-ALI-04-00387-AP

Director Eilis developed DOI's training wage policy in reliance on this languags, and
Direstor Bllia advised a BJA representative of the precisd trainlng wags schedule he developed in
o'lettar dated Apd] 2, 1992. The pertinot langusge Som Director Bllis® letter read as follows:

This is to confinn our telephone conversation yesterdsy conceming the
training period and wages for our PIE projects. As I related to you, P.L
factors in & 90 day training perlod for cach inmats that allows them to
reach the production standards zpecified by the contrastor. ... Asl

related, P.L pays inmata wages during tho first month, During the second
month, P.J. charges the coniractor $1.32 par hour for overhead and pays
the inmate £.75 per hour. During tha final trsining moath, P, charges
$1.32 per bour and $.95 per bour. ... As we dlscussed, P.L wil) coctinus
thls procedure. (emphasts added)

‘Tho Plaintiffs introduced no evidence demonstrating anyons from BJA ever objocted to
Disector Bllis* training wage policy and schedule as be wrticulated them in his April 2, 1992
letter, On the cantriry, the evidence cleady demonstrstes BIA officlals advised Directar Ellis he
Branch for BJA, advised Director Eilis ta a December 31, 1997 letter that “{t]hs tralning wage
isaus remsains open on the understanding that you will continue current practices until the new
BJA Program Guideline Is published.* (empbasls added)

Eventuslly, BJA publisked 8 new program Guldelios in ths Federal Rogister, Vol 64, Ne.
66, effective Apdl 7, 1599 BJA's new program Guideline clearly addrascad the question

?f“\)'

N

¥ Apai? 29, 1992 Iotter from Direcior Ellis to Ms, Louls Lucas, Special Programs Manages,
Bureau of Justics Azsistance. { Plalatiffs’ Exhibit 23) As the ovidence revealed. DO
dissontinued ths last phase of its trakning wage schedule, where it puid inmates $0.95 per labor
Bour for a third 160-hour period, by the time SCDC contrantod with Standscd Plywoods to begin
ths DOI projact st what is aow known as Tyger River L.

* December 31, 1997 keiter to Disector Bllls frora Thomas F, Albrecht, Chief, Carroctions
Branch, Buress of Justice Assistance. (Plalntifls® Bxhibl 22)

* Plalntifhs’ Exhibit ).
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aised in 1992 by Director Bllis regarding DOI's training wage policy; the Guideline no lenger -
euthorized such a policy. Further, BJA's new progmm Guidelina provided “existing participants
will Bave until Agrll 7, 2000 0 achieve complisnoe with all of s now requirements set forth i
this Guideline™
Director Ellis, however, acceleratsd DOI's complisnce with the now BIA Guideline as
ovidenced by his Juns 21, l”’mhMr.MMLMWPMM.”
Instead of waiting uatil April 7, 2000 ta comply with the new BJA Guidsline, Director Ellis .
ended DOI's tralning wege policy effective July 1, 1999.3
S, 'SCDC 13 IMMUNE YROM LIABILITY, BY OPERATION OF SICTION 15-78-
60(5), YOR ANY LOSSES THE PLAINTIFFS PURFORTEDLY SUSTAINRD
UNDER THE TRAINING WACE POLICY, BECAUSE DIRECTOR Eua
EXERCISED HIS DISCRETION WITH DUE CARE
Director Bllis, by advising BJA of DOT's trelning wage policy in 1992 and dlscussing
vL2. DOY's tralning wage policy with BJA In 1997, did not exerelse Nis dlscretion as DOL directar in s
] 2 groasly negligent maaner whea he developed end implermented DOI's training wage policy.
A defendant is guilty of gross negligance if be {8 so indifferent to the
conzequenses of his condust ag not 1o give slight care to what he is doing.
(ciation amitted) Qrass negligence involves a consclous fallure to

exerclse due care. (citation emitted) Jackson v, SCDC, 301 S.C. 128, 390
S.B.2d 467, 468 (1989).

¥ DIECP Guidaling, Fodersl Regitter, VoL 64, No, 66, Aprit 7, 1999, p. 17000, “BFFECTIVE
DATE." (Plalnsiffs Bxhiblt 1) Aprit 199, .

% Juns 21, 1999 letter from Director Ellis to Ms. Finkell. (Plaintiffs’ Exhiblt 20)
»
d
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Director Ellis’ interaction with BJA clearly evidences ks was not at all indifferent to the
wmqmmd&md@“hn&ﬁdmhﬂ@mhﬁuﬁmbbh
development of DOI’s training wage policy,
[Section 15-78-60(5) of the Test Clalme Act] provides for immunity from
Liability for losscs resulting from *... the exerciso of diacretion or judgment
by the govemmental eatity or employee..."... Secticn 13-78-60(25)
mnmwwqmmmqu

exereiscs its yesponsibitity in s gronil, gent manner, Saction
xsvzm»muwfn%&mm I discretion is

exercised In a grossly negligent manner, the exception to fhe normal ruls
of immunity applies, Jackson, 390 8.E.2d at 469, (cmphasis added)
memchﬂydﬁulmwnmmmnhnpwfymﬁmmh
{mplemeating (s tralning wags policy of which the Plaintiffs camplain, SCDC is immune from -
Liabllity by cperation of Section 15-78-60(5) even if the Pisintifls Jegitimately sustalned losses
under the fosmer truining wags policy. As the Plintif’ second esuse ofaction, not to mention
thePlain!iﬁ'gﬁnComphht. {s scunded under the South Carolina Tert Claims Act, the Colurt
mmsmc-av_m
“",);" Mw«,queuw,mrmmadmmmmlmmmm
l nor-amumh;wpomy.mm.wmamrmmmmmmmamm
‘wags policy did not violate faderal of ktato law.

[ ACCORDING 70 THE FouktH CIRCUIT COURT OF APPEALS, INMATES
mmmmmmmmuwm.

mmmquwwmmdurowm Caourt of Appeals in
Harker v m'wcm.mb, $90F.2d 131 (1994), that hrmmm aatitled to the
protections sfforded non-inmato workers uoder ths Fair Labor Standsrds Act, 29 U.S.C Section
201 219, specifically tho federal mainimum wage.
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The Uaited States District Court for the District of South Carolina peceatly followed the *
Horker desision, United States Magistrate Judge Bristow Marchant, in his May 20, 2002 Report
snd Recommendstion in Sims v. Magla Products, LLC, No. 3:02-676-19BD (D.5.C. 2002),%
summarized (he facts underlying Harker in the following manner:

18 Harker, the Fowth Circuit Cowst of Appeals held that the FLSA did not
apply to prison inmstes working in & prison workshop located within a
penal facllity. In that case, an inmats (Harker) incarcersted by the
Maryland of Corrections wosked in u prison print shop un by
State Usse Industrios of Marylard (SUT). ... Harker did not receive the
federal minlmum wage, but was insteed pald & lower wage determined by
Smpog, Pt of Cometioos
VP9 J

Judgs Marchant thea quated Harker in the following manner;

While the Maryland program may not have involved a private company,
s does the prison industries program in South Carolins, the Fourth Cireuit -
neverthelein specifically found In Horker that the FLSA does mof cover

FLSA was enacted (such as thas they are not part of a fres labor markat
end do not need a minimum wage In order to ensure thelr welfare and

)\.. inunates becauss Iamates do not meet the general critaria for which the
L
At

SCDC's Brief

standard of lving), and that in any avent the FLSA simply dost not apply
to “work done by lnmutes behind priven walls for any tpe of prison-
operated industry or for the prison Use{f™ Harker, 950 F.24 at 133, 135
(exxphaxis sdded and other citations omltted)

Sims, p. 6. (emphasis added)

Tte Fourth Circult provided the following eaalysis in Harker that also applics to the
Plalotifty’ present action:

SUI and hs inmates also have not mads the “bargained-for exchange of
labor® for mutusl economic gain that cocwrs tn » tus enployer-employee
relationship. (citations omitted) They do not deal af wrms’ length; Ge
inmates enroll {n SUI programs solely at the prerogative of the DOC,
which both {nitiates the progmms and allows the inmates to pusticipato.
Because the inmates are involuntarily incarcerated, tho DOC wields
virtuslly ahsohute control over them to a degree simply 5ot found in the
freo labor situstion of trus employmeat. (citation omitted)  Inmates may

39 United States District Judge Dennls Shedd acoepted Judge Marchant's Repart and
Recommendation without revislon or comment by his order dated July 1, 2002,

Paga 140131
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valuatarily apply for SUI positions, but they certainly ars not free to walk
off tha job site and look for othey work. When & shift ends, inmates do
not lesve DOC supmvision, but rather procecd to the next part of thelr
regimented day.  SUT and Harker do not enjoy the employsremployes
relationship contexplated tn the Acl, but instead have @ eustodial
relationship to which the Act's mandates do not apply. Further, the FLSA
does not cover thess tnmates bocause the statute {tself states that Congress
passed minimum wage ctandards in order to maintain s “standard of living
necotsary for health, efficiency, and genersl welkbeing of workens.”
(citing 29 U.S.C. Section 202(s)) While incarcersted, inmates have no
such needs becauss the DOC provides them with tha food, shelter, and
clothing that employees would have to purchass in a o

. altuation. S0 long as the DOC provides for these needs, Herker can have
0o credible claim that inmates noed & minimum wage to ensure thelr
welfare and standard of Hiving. (citations omitted) Harker, 930 P24 &
133, (emphasls sddod)

The conditlons snd limtations on the Plalntiffs’ isbor in the present action are identical to
. the conditians and limitations on the iamates® labor described in Harker. Agein, nothing
associntad with the Plaiotiffs* participation in this DOI program transformed the Plalotifs from
* Lomates lnto employess.® Tho Plaintif, just like the complaining inmates in Harker sod Stzus,
hb_“uunmpﬁofaﬁechborm&ﬂnddomwamfxﬁmmmahmbmm
{5  wellire and standard of living.” Clearly, the Pllntiffs, just ko the bnmates in Horker and Stms,
are not catitled to the federal minimum wage.

7. SCDC Dip NoT VIOLATE ANY LAWS, UNJUSTLY EXRICH ITSILY, OR
ExrrLort THE PLAINTIPPS UNDER IT8 FORMER TWAINING WAGR PoLicy

%! This conclusion also confarms to precedent established in Gordon v. SCDC, e aL, No. 99-CP-
40-3675, by the Hodarable James R. Basber, I, Clrenlt Court Judge for the Fifth Judisial
Circult, {n kis Septamber 7, 2001 Order Granting SCDC's Motian for Swnmary Judgment, p. 7.
("The Plainti ffs hare did not individuslly negotiata and axecute cantrasts with a privats soctor
coployer; they executod agreaments with [SCDC] to participats tn the Prison Industries
progmam. Thorefore, nono of the Plaintiffa, as Prison Industries participents, were ‘able to
scquire all the rights and liabilities of a private employze.*)
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The Plaintifs’ inability under Harker to claim the foders] minlmum wage for thelr DOI
1abor completely sod fatally undermines the Plsintiffs' second cayse of sctlon. This Cout
cannot sustain the Plaintifis’ aliegation that “vo statuts in South Carclivs Code of Laws provides
that a persca may be pald less then the mintoum wage under the label or gulse of & “training
wagc"'mdulhoholdhgn;llo;ioofﬂubm" Thus, SCDC legitimately paid the Plaintiffs
wages below the federal minimum wago under its training wage policy. '

Indeed, in 1992, Dircctor Rilis advised BIA, tho federal sgensy responsible for the
certification of the very type of project in which the Plaintiffs’ participated, of SCDC's former
training wage policy. A BJA represautative sdvised Disector Bills in 1997 the training wage
policy could coatinise uatll a new BIA Guideline was publiched. Onee the new BJA Guideling

" was published in 1999, Director Bllis ended DOT's tralning wags poliay and scheduls in
wwummmomouum ' ,
? In the course of edvising BIA of DOI's training wage policy and schadule, Director BLis
)Ip atso advized BIA of DOI's $1.32 pes bour overbead aharga.™’ BIA did ol objectto tisS132  °
per hour overbead charge, and the Plaintiffs did not introduse any evidence jadicating such a
h for head vioiated any applicable state or fedoral law.

Consequeatlally, the Plaintifs failed 1o prove by 8 preponderance of the evidence that
SCDC was “unjustly suriched” by invoicing and recelving fom Standard Plywoods $2.07 per
labor bour during the sacand 160-hour phase of SCDC's former training wago schedule. In fict,

3 Seenots 17, supra. The South Caroling Jaglslatare has not enseted {ts own statute mendsiing
the payment of s minimum wage to employees working in this siats. Instead, the leglslature
enacted Section 41-3-80, which is entitied "Enforcoment of the Pals Labor Stxdands Act of
1938."ltpmvuams«um&mllns“mvhbnctwormwumw lnthe
eaforcement within this State of the Palr Labor Standards Actof 1938 ,,.”

¥ See note 22, supre.

¢
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his Couzt finds the Plaintiffs introduoed no evidence t0.suppart thelr “unjust earichment”
silegation snd (heir implied allegation thet SCDC exploited them uader its discentinned training
wagp policy. Aocordhxly.ﬁdacomﬂndlfwsmCmMPM'mﬁamotm

B. T COURT’S RULING I SCDC's FAVOR REGARDING THE PLAINTIFFS® FIRST
: CAUIE OF ACTION

This Court also finds for SCDC regarding the Plaintf®y’ first cause of action. This Court
conclates the Plaintiffs’ demand fur the "prevailing wage™ is based upon b etatuto that docs ot
spesifically apply o the DO program in which the Plaintiffs participate. This Court slso
eondum:S.mwmmwmwapmmmtuuqonbywmmmuw
wages for their DO} labor under any epplicable South Carofisa Mhdunﬂamu. Finally,.
this Court concludes the evidence Introduced during trial clexsly demonstrated the pesmaneat
houtly wage SCDC pays the Plalatifls for thefr DO labor conforms to the applicable guidance

h‘mmmmnmammymmsmcommmsc).
};‘7 The sbove conclusions are supported by tha underlying fuct that, a5 scknowiedged by
both parties, the DOI project in which all of the Plaintiffs participsted way and remains propesty

certified by BIA under the federal government’s PIECP.

1. ‘THE PLAINTIFF8 INVOKE SECTION 24-3-430(D) A5 TET BASIS FOR THER
DIMAND FOR HIGHER WAGES, HOWEVER, SECTION 24-3-410(B)(7)
SPECIPICALLY APPLIES TO THR PLAINTIFFS' DEMAND

Tho Plainti(fy alleged in thelr Complaint thet, “[dlusing the course of (thels] employment,
Plalntifss® wages wese pald direcUy 0 Defendant SCDC as provided for by 5.C. Code Ann.
Section 24-3-40 and 24-3-430.3* The Plaintiffs then recits the following language from Section

3 Plaintifi’ Complaint, paragraph 4. Tho Count, boweves, previcusly concloded the Plaintifls
aro inmates and not Standard Plywoods employees. Accordingly, their DOI activities have not
oconstituted and do not currently constitute “employment.”

\
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24-3-430(D): “vo inmate participating in the propram may cam less then the prevailing wage for
werk of similar natue (a the private soctor.'”

The Plainti®¥s slleged that, by paying the Plaintiffs o permanent wage of $5.15 per hour,
SCDC violated and continues to violste the provisions of Section 24-3-430. The Plaintiffs also
alleged the “[vliolation of (he plsin and ardinary meaning of §.C. Code Ann. Section 24-3-
430{s)(b)(¢) which prohlblts compensation to Plaintiffs st s ruts of lass than the prevailing wage
for work of similar nature in the privats sector constituies gross negligence™™

Tho Plaintifts' entire first cauas of sotion hinges upan (he trm *prevalling wags” froc
Section 24-3430(D). This Coust concludes, bawever, that Section 24-3-430, and specifically
Section 24-3-430(D), I ot the spplicablo statile undsy which ho Plaintifls derasnd for higher
wagrs should be considered. Instead, as wrged by SCDC, Soction 24-3-410(B)(7) specifically

\b/‘{\;:' K., parapreph 6.

8COC's Bria?

3 paragraph 3.3(1), pages 6 - 7, of ths Jammy 9, 1998 contpact bu\vecn SCDC and Standerd
Plywoods reads as Bollows:

1. Inmate Pay: Contractor and SCDC agree to & “minimura frmuate

wage” determinod o3 follows:
Mintmum Wage (Ses Agpeadix D) 818
mwwwww::gw A9
.mmsocmwzywmngmynm 20

SCDC Surplus Fund Amoynt L32
MINIMUM INMATB WAGE (For Nop-Expert Production)  $7.06

Thia paragraph slso stated “{slhe prevailing wege rate for umate labor (for non-expost
production) is lo b extabliched annually by uws.c. Employment Security Commission.™
(Plalntiffs® Exhibit 11)

714, paragraph 8.
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e Y.l

govems the Phintiffy’ howwmmmrmmmwmumwmh )
conjunction with Standard Plywaods, & Tyger River.

Section 24-3-410(B)(T) must ba read bn conjunction with the rest of Section 24-3-410,
specifically Section 24-3-410{A). Read together, Section 24-3-410{A) and (B)(7) provide as
Bollows: |

® Jmcassestsmsbr

inmates tn this or another state. b

(B) Theprovisions of this section do not apply to:
{7) products sold intrastats or interstate produced by inmates of the

Department of Carrections employed kn a fedarully certifiad private
aectorfprison indussries program if Uw inmata workes patticioate
xoluntagdly, and the work does mot displace
emploved workers. ... The Department of Labor shall develop guidolines
to delermoine if the work displaces employed workers, (emphasis added)

Section 24-3-430(D). by contrast, does not specifically reference “a federally certified
private sactorfprison Iodustries program.” Just as Section 24-3-410(B)(7) must be considered
b-with tho vost of Sevtion 24-3-410, Section 24-3-430(D) must bo considered with tho rest of

V;‘\‘ Section 24-3-430.

Scctlons 24-3-430(C), (D), and (), 83 shown below, echo the struotare of Section 24-3-
410(B)(7) reganding inmates® voluntary pasticipstion, wages, and displacement of employod
workers in prison industries projects: '

{C) An inmate may participale in the program established pursuant to this
section only on & yoluntary bagig and oaly after he has bean informed of

the conditions of his employment.

(D)No [nmate partisipating In the program may cam less than the
provailing wage for work of stmilar nature in the private sector.

mmmmoammmmmwwzmmmm
af employed workers in the State of South Canllmeﬂmynﬂlmk
existing ccntracts for services.
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Again, Section 24-3-430(D) uzes the phrase “prevailing wage.” Chisically, howeves,
aothing in Section 24-3-430 spocificslly connects e provisions of this section and its
subsactions to “a federally certifiod private sectaciprison Industries program '™

Accondingly, s Court concludes, while Section 24-3-430 covers all pricon Industries
setivity (Le. treditional projects, aervice projects, udrmci' certified projects), Section 24-3-
4)0(B)(7) precisely eddresses activity in the DOI profest in which the Plaintiffs participate,
which is “s foderally certified private eector/prison industrics progrem.” “Sections which are
part of the came general statutory law of the state shouubuom;ued together and each given
effect i 1t can be done by any reasonabls construction.” Father v. Scuth Carolina Departrers of
Soctal Sarvices, 345 5.C. 57, 545 SB.24 23, 127 (n. 13) (CL App. 2001), quoting Glover v,
Suitt Constr, Co., 318 S.C, 468, 458 S.B.2d 513, 537 (1995).

Thus, the Plaint!ff’ domand for the “preveiling wage” is umiupported by the precisely
spplicable statutory suthority, 8 Section 24-3-410(B)(7) cnly prevides the Plaintfl ehould
veceive comparable wages and not the “prevailing wage” for their DOI labor,

However, az explained below, this Court finds nelther Section 24-3-410{B)(7) nor
Soction 24-3-430(D) provides ibs Plalntifls o privats right of action by which to demand say
wage let alono the “prevailing wage.* Therefore, the Flsintiffs may not lwvoks either Secticn 24-
3410(8)(7) or Section 24-3-430(D) In an effort to recsive higher wages for thelr DO labor.

Moreoves, this Court elso concludes the permanent houwsly wage SCDC pays the
Plalntiffs, 1.¢, the fodera) minimum wege of $5.15 per hour, conforma to bath the “'comparable

3 Sectlon 24-3430(G) makes cnly an oblique reference to & federally cartified PIECP project.
This section provides “{olo fuate who participales in o projoct designated by the Director of the
Bureau of Justice Assisiance (BJA) pursuant to Public Lew $0-351 is eligible for unemployment
compeasstion upon termination from he program.® .
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wage” standard from Sectivn 24-3-410{B)(7) and the "prevalling wage” standard from Section
24-3-430(D) under the guidelines publisbed by the South Carolios Employment Sectity
Cbmluiu(liS(;).

2. SzcTioNs 2U4-3-430(D) AND 24-3410(B)(7), LIXE ALL SOUTH
CAROLINA PRISON INDUSTRIES STATUTES, ARE CRIMINAL STATUTRS

As discussod sbove, the staluto S precisely appties 10 the Plalntiffs’ demand fos higher
weges 2 not Section 24-3-430(D) but Sectlon 24-3-410(B)(7).

Soction 24-3-410 5 » crimina! statute; (orefor, Section 24-3-410(B)(7) eriminstizes the
intrastate o interstato sale of products produced by inmates, such as the Plalntiffs, who
participate in “a federally centified private sectoziprison industries program™ unless “the lamate -
workers participats voluntarily, receive conparable wages, ad the work docs not displace
employed warkers.”

Section 24-3-410(C) articulates the criminal penaltics btvlohmswﬂon 24-3-410;

L) A person violating the provislons of this section {s gullty of =

A

SCOC's Briaf

\ misdemeanor and, upon coaviction, must be fined not less than two
hundred nor mere then five thousand dollars or imprisoncd for not loss
than three montha nar more than one yzir, ar both,

. Howwvves, Section 24-3-430 and all of the other South Caroline prison industri s

by opexation of Section 24-3-420; sre also 8 criminal statutes. Section 24-3-420 provides the

following:

Any person who wilfully violates any of the provisions-of this article other
than Section 24-3-410 phall be guilty of a misdemeancr and, upon
conviciion, shall be confined in jall not less than ten days nor more than
ons year, or fined ot less than ten dollars nor more than five hundred
dollare, or both, in the discretion of the court. (emphasis sdded)

3 T COURY APPUTS MCMASTER ¥, STATE OF MIOEsoTd IN
RRJIECTING THE PLAINTIFFS' DEMAND FOR HIGHER WAGES
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As the parties stipulated and a0 this Court has noted throughout this onder, the DO
mmmmmrmmmmmmwmkmmrm
Guidelins, BJA’s PIBCP Guidelins is enchored upon 18 U.S.C. Section 1761(c)3* a proviafon of
the Ashurst-Sumners Act, 18 US.C. Section 1761 - 62.

Fedensl courts have, 6a several occasions, bean called upon to intezpret the Ashurst-
Sumnoes Act in sctioss Sled by laxsaies who buvoked both the FLSA o the Asurst-Summers
(«aumwfamwwmmmmmwm The kesding
case from the federal courts, and the cass relied upon by SCDC in ite defense of the Plaintiffs’
first cause of sction, ts McMaster v. State of Minnesota, 819 F.Supp. 1429 (D. Minn, 1993),
affirued 30 F.24 576 (8 Cir. 1994). In McMaster, the plaintifly, inmates who paticipsted in
the Mirnesota Department of Corrections prison industries program, fnvoked bazk the FLSA and
the Ashurst-Sumners Act s the basis for demanding “minimum or prevailing wages for work

%V“’;’:puﬁmnd in prison industries.” 4., 819 F.Supp. at 1433,

The McMaster court rejected the inmates® demand for mininrum wage far their prison
indusiriss Iabor under the FLSA. The McMaster court found "the relationship betwoen the
[inmatas) spd the state 1s not an employmont rolationship, but s custodial relationship to which
tho FLSA does not spply.” 74., 819 F.Supp. at 1438, citing Harker.¥

_ The Mchtaster court thea analyzed the inmetes’ demand for the prevalling wage under
the Asburst-Sumaers Act. It found the Ashurst-Sumpery Act, Just ke 2l South Carolihs

3 Soc note 5, supra.

“The Mcldastar cout repeatadly clted the Pourth Circuit's decision in Harker Inits opinlon.
MecMaster, 819 F.Supp. at 1436 - 1439, This Court also reles upon Harker in finding for SCOC
on the Plaintiffs® cecond cause of actfoa. See Section IV(A), sugra
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prison industries statates, is s criminal statute. The Ashurst-Sumners Act “criminalizes the
transpostation of prisou-made goods in commeree.” MeMastar, 819 F.Supp. at 1438, )

Tho McMaster court consluded the purpdse of the Ashuxst-Sumners Act wes to ensure
falr competition betweea private industrios (hat participats in prison industriss progrums end
private industries that do ot participate In prison industries programs. Mohaxter, 819 F.Supp. at
1438 ~ 1439, Specifically, McMaster found

‘The Ashuret.Sumners Act contains an cxemption sllowing ths interstale
mwuotmmwmmsmouum-mm

Sector/Prison Industry Enbanosmeat Certificaion Program [P.LECP.),
provided 1hat the inmaies who produced the goods were pald the
prevalling local roiz for thelr work, (ciing 18 US.C. 1761(¢e)) ‘The
prevailing wage requirement insures that the availsbility of prisan-made
$00ds will not homper fair competition. (sgam citing Harker) Mchaster,
819 F.Supp, at 1439, (emphasis added)

The McMaster court also analyzed the lagislative history surrounding the enactment of 18
US.C. 1761, /d, 819 F.Supp st 1440 - 1441,

}z Tn short, tha Jegislative histary cited by (he plaintifis indicates that the
ptimary purpose of the prewailing wags provision [from 18 US.C.
:)_"p 1761(c)] was to beneft society in general by eliminaling soyfolr
compedition, reducing the direct and indlrect costs of incarceration, and
enhapcing rehabilitation effosts. mm!lm‘qucmvuumalw
bengfit prisoners such av plalnillis." but the fact that a statate Ao the
subsidiary purposs of bensfliing e given class of persons does not
astablish that it creates enforceable rights in thelr faver, (citing Cort v
Ask, 422 US, 66, 80 ~ Bl (0975)) Mchaster, B1S F.Supp. at 1441,
(omphasis addad)

Thus, the McMaster court concluded the plaintiffs in that case, Minnesots inmates psriielpating
hammuwammwummwmmduuwm
prevailing wage despite tha apparently plain languags of 18 U.S.C. 1761(c).

4. BECTIONS 24-3-430(D) AND 24-3410(B)(7) DO NOT PAOVIDE A PRIVATE
RIGHYT OF ACTION BY WHICH TRB PLAINTIVYS MAY DEMAND HIGHRR
WAGES FOR TRZIR DOI LABOR

Page 23 of 31

SCDC's Briat Exhidit 8 . 23

69



Pena v. S.C. Dept ol Cor, ALC Dockal No. 16-ALI-04-00397-AP

SCDCwged this Court to apply MeMaster's logic and holding t the present sction, and *
this Court canshedes MeMaster's logic end holding applics. This Coust finds federal courts I
ths state hve followed MchMarter's logic end holding." Further, this Cout concludes undsr
precedent established by our Court of Appeals, the Plaintifi fn (he presaxt case do not have s
pﬁmﬁghtofmlonby%!ehlodmdeithqeowmﬂamgeunhcmvd)ingmgofu
thelr DOR dsbor. .

In Watson v. Sellers, 299 5.C. 426, 385 .2.24 369 {CL. App. 1589), our Court of Appeals
harmoulzad Cort v. Ask, 422 US. 66 (1975), citod In McMastar, with Rayyield v. S.C.
Department of Corrections, 297 8.C. 95, 374 SE24 910 (Ct. App. 1988). The dssus presented in
Watson, which 1od to the Court of Appeals hrmmonizing Cort end Rayfield, was whether & statute
hat ¢id not expressly provide & privato right of action kmpliedly provided s privatoight of
sction to a complaining pasty. After reciting tho test fashlaned by the United States Suprsmo
Court i Cort, the Court of Appeals rocited South Carollns wutherity e this subjest:

“\\_, In order 1o show that the defendant owes him 8 duty of éare wrising Eom o

statuts, the plaintiff must show two things: (1) that the essential purposs

,)—Lt of the ptatute is to protect from (e Kind of harm the plaintiff has suffered,

SCOC's Brief

and (2) that be is & member of (he class of persons the statule is intendad

to paoteel, (cliing Rapfleld, 374 S.B.2d st 914) ... ws sea no inconslstency

with the test of Cort v, Ash, Walson, 385 S.E.24 a1 373, .
This Court concludes the Plaintiffs did not satisfy the Wasson test. Clearly, neither

Soction 24-3-430(D), tho statute the Plalntiff} isvoke in their Complalnt, nor Section 24-3-

1 See Smich v. Evass, No. CA-93-317-6-0AK, p. 4 (D:S.C. 1996), sffirmed 106 P.34 392 (¢*
Cir. 1997 in a3 unpublished opinion) ("As the Court in McMaster stated, *Congress® purposs in
enecting tha Asburst-Sumners Act was to protect private business, not to protect the inmate
workes. Sections 1761-62 embody Congressional interest in free Jador and wers designed to
protect privats businass from competitian from goods produced with inaxpensive aamvict labor,”
g::gngms*wupmnmmewmmhmhmm30?.24916.
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AIWMMWwameWMuMWoIM :
wmeMdmmwmwmummhmrwmnmm“
‘Therefore, the Plaintiffs effectively ceck this Coart to find theso stxtutes lmpliedly provide them
o private right of sction. .

Howovax, tho Plaintiffs flled to prove by s prepondearance of the evidencs that the
essantial purposs of Seetion 24-3-430(D) {5 to protect them from receiving sn bourly wage for
their DOJ labor thet was o7 is below the “provalling wage™ for similer work, Additionally, the e
Plaintifly falled to prove by 8 preponderance of ths evidenoo that they are members of the clsss
of pereona either Section 24-3-430(D) or Sestiod 24-410(BX(7) wess tntended to protect.

As the Plalntiffs introduoed nto the record 10 legislative hlstory reganding th ensctment
of Section 24-3-430(D) o any other South Carolina pricon Industries statute, this Court spplies
the leglslative history surrounding the ensctment of 18 US.C. Section 1761 o the Plaintiffs’
demand for higher wages. As Mciaster contluded, Congress enactod 18 U.S.C, Section 1761 ¢o
3ddress the potential perils of unfly competition berween private industrics that participste in
prison industies programs and private business that do not partiolpate in prison industries
programs. Again, 18 U.8.C. Section 1761 Is a orimina) stansts Just sa Seations 24-3-430(D), 24- .
ﬁlo@xn.mmomesmmhmummmmwm. By

snalogy, therafare, the South Carvlina logislature enncted both Sections 24-3-430(D) and 24-3-

“* By contrest, the Fair Labor Standards Act expressly provides for a private right of aotiun. Soc
29 USLC, Section 216(b) which provides, in pertinent part, “{a)n action to recover the Ledility
prescrided {a cither of tho preceding santences may be maintalned againgt any employer
(lncluding & public agency) In any Federal or State court of campetent jurisdiction by any cos o
:‘mvmgloym for and in bohalf af himself or themselves and other soployses similarty
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AL0(BY(7) to sddress, at the state leved, the potential perils of unfalr competition addressod at Gho
fedcnllcvelbylSU&C.Seﬂtonl?&l'.

Accardingly, this Court concludes the Plaintisfs do not possess a privats right of actioa
by which to demand = higher wags for their DOI Isbar under Sections 24-3-430(D), 24-3-
410(BX7), or sy othar South Caroling prison indnstries statute. Consequentially, this Court
finds for SCDC on ths Plalntiffs’ first cauge ofaction. ' .

Marecver, as discussed below, this Court conctudes that SCDC pays the Plaintiffs an
acoeptable hourly wage for their DOI labor even under the paramsters of Scctions 24-3-430(D)
and 24-3-410(B)(7). ST

s Acmmmurom&om&nouunmwvmsmm'
CoMMISSION, SCDC PAYS THE PLAINTIFRS AN ACCRPTABLE HOURLY
WAGE FOR TREIR DOI LaBOR
The evidenco introduced by the pasties a tria} showed that (he Scuth Caroling
hb'mbmwwammmmmwywwomwm -
?‘L publishing wags data for non-institutiensl businesses throughout South Carolina, reviewed and
spproved the parmenent $5.15 per hour wage SCOC poys the Plalntiffs for their DO] labor.

On July 27, 2000, Dirsctor Ellis wrots Mr. Ted Gladden, ESC's Assistat Director for
Labor Market Infonuation, snd asked him (0 reviow the hourly wags rate for the DOI project fn
wﬁamerhmmm“ Director Eltis cloarly stated SCOC pays tho Plaintiffs $5.15
perhour. On August 4, 2000, Mr. Gladden responded (o Dlrector Ellis® tnquiry by providing
D&vdwﬂ&wi&umxoofmwuﬂeﬂndub}lmz “Low” = $6.05, “Mssn” = $7.48, and
“High"=$829.%

 July 27, 2000 lotter from Director Ellis to Mr. Gladden, (Defendant’s Bxhibit 14)
* August 4, 2000 lotter from My. Gladden to Director Bllis. (Defendant's Exhiblt 15)

Page 26 0831
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M&Wu!lawmo&ndnymﬁnbumﬂngﬁsmnbngLGm‘l :
August 4, 2000 responss. The Plaintiffs called Ma. Bleazer, an ESC representative, duriag thetr
case-in-chief, because she sotually prepsred Mr, Gladdea’s response. Ms. Bleazer clarified and
explained Mr. Glodden's response.

Accarding t0 Ms, Bleazer, ths dasigrations “Low, Mean, and High® simply reflect
percantile designations, “The designation “Low” corresponds to the 25° parceatile, the
desigastion *Mosan” correspoods to the 50° percontllc, and the desipnation “High* carresponds
to the 75° percentils. In other words, 25% of ths non-institutional businesses surveyed by the
BSC reported an hourly wage at o1 below $6.05, 50% of the non-fnstitutional businesses
mmdby&e!SCmMuwanawo;vﬂM.md15%omwnon-
inatitutionsl business surveyed by the ESC reported an hourly wags at or below $8.29,

Critically, howover, ths “floos™ for the wags rangs describod by Ms. Elcazer is the
federa) minimum wage of $5.18 per bows, the nts elleged by the Plaintiffs {n thelr first czuse of ‘
)'1 actlon to bo below the “prevailing wags" for work of a similar nature, With this cyitical

information, the wage range provided by Mr, Gladden's August 4, 2000 letter misy be fisther

ccivod as follows: 25% of the nos-lnstitationa] businesses surveyed by the BSC repartad an
hourly wage from $6.05 down to $3.15, 50% of the zon-institutional businessos surveyed by the

BSC reparted an bowtly wags from $7.48 down t0 $5.15, snd 739 of the non-Inytitutional

businass surveyed by the ESC repartod an hourly wage from $8.29 down 1o $5.15,

Aoeording to Ma, Bleazer, no business surveyed by her agency reported an hourly wage
below the faderal minimum wags of $5.15 per hour. Therefore, the $5.15 hourly wags SCDC
pays the Plaintiffh for thelr DOT labor st Tyger River falls within ESC's wags rangs a3 recltod by
M. Glsdden s bis Auguat 4, 2000 lotterto Direotor Ellls,

™A
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Pena v. 5.C. DeptofCorr, ALC Docket No. 16-ALJ-04-00307-AP

Mz, Bleazer emphasized her agency does not recognize oz even use the term “prevalling -

wage” in compiling er publishing ita wage data, Thus, no evidence introduced by the Plaintiffy
supparted thelr allegation the prevelling wage for wotk performed by the Plaintiffs in the DOI
project with Standasd Plyweods ranges between $9 and $14 per bour. %

As tho evidance olearly demonstrated ul tria), the Plaintifls’ penmanent howrly wags of

§5.15 falls within the ESC"s establishod wage range, asit equals the federal minimum waga.
Thus, SCDC peys the Plaintifly an scosptabie hourly waps for theis DOT labar,

6  BJA, THE FEDERAL AGENCY RESPONSIBLE FOR CERTIFYING THE DOI
PROJECT IX WHICH YHZ PLAINTIFFS PARTICIPATE, KNOWS OF AND
APPROVES OF THE 35.15 HOURLY WAGER SCDC PAVS TER PLAINTIFFS

Just ag he advised and sought review fom the EIC of the $5.15 hourly wage SCDC pays

the Plaintiffs, Direotoc Bllis advised BIA of DOF's payment of the federa) minknum wags to the
. h}\'ﬂﬂnﬁﬁ‘s Diroctor Bllis atao advised BIA of his dialoguo with the BSC reganing BSC's soview
D‘,j_g the Platnilffs’ permancnt wage of $5.15 per hour. ‘This iaformaticsi s best reflocted in en August
10,2001 letter to Director Bllis from Mz, Robert T, Wotkins, Program Manager, PIBCP, BIA.Y

On July 27, 2000, you requested wags rangas for all of yous PIBCP CACs
and recelved wage ranges in [an BSC] loiter dated Augnst 8, 2000.9 Thar
Tetter provided you with low, mean, and high wagos for cach job category
you requested.  In vach case tho “low™ wage was sbove the Fedoral
Minimum Wage (FMW). However, when you roquesied firther
clar{fication, by telephone from ([the ESC), it was cxplained 1o you
verbally that each of those numbess itself reprosented 8 rango and the

* 3 The svidenoe clearly demonatrated Standard Plywoods® Clinton employess, who pexform
wider broadth of job tasks than the Plalntifh, receive hourly wages well below tho $9 snd $14
por hour ranga tho Plalarifls allsged is the rangs of the preveiling wage for similar work. Seo
Defendant’s Exhibit 12. )

6 Plainiff’ Exhiblt 24,
“ Tho ESC lester refocenced by Mz, Watking was sctually dated Augnst 4, 2000, Seo pote 42,

supra,

SCDC's Brle!
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Pana v. S.C. Dep't of Corr. ALC Dockat No, 16-ALJ-04-00397-AP

batiom of the “low” range in esch case with tho FMW, Based wpon this
WumWﬂMthum&hmh
ouhothﬁxCA&Mymm

- As discussed iinmedistely sbave, the 85,15 bourly wage SCDC pays (he Plaintifh iz
clearly “at or above the ‘low’ end” of the ESC"s scals. Thas, BJA, the federal agsacy
responsible for certifying the DOI PIECP peeject in which (bo Plalntiffs partisipate, spproved th
pormment $5,15 hourly wags SCDC currcatly pays the Plslntiffs, Therefore, according to BJA,
SCDC pays ths Plalatifls an scceptable bously wags fix theiz DO laber, Consequantially, this
Court finds for SCDC on tho Plaintiffs’ first exuse of setion, |

T EVEN IF THE PLAINTIFFS HAD SUSTARED LOSSES AS A RESULT OF
RecuivinNg THe Miumum WAGE oF $5,15 rEa ROUR #OR THEIR DOL
w-}_(- : m&gcngu BE 1bMUNE FROM Lunu.mrn OFERATION OF
2T Finaly, tho Pluinies aloged i thei i couseof ctios s uacmed rzaes SCDC
director exercised his disoretion in a grously negligeat manner by entering into sontracts with
private industry Bust resultod i the Plalntifls seceiving wages “in violation of the ‘prevaifing
wage' provislen of” Boction 24-3-430.% Tho Plaiaiffs Rurther alleged the “violation of tha pfaln
azd erdinary meaning of $.C. Code Ann. Seotlon 24-3-430(a)(b)Xd) which prohibity
compenzation to Plalatiffy at a rate of Jess than tha prevalling wags for work of elmilar nature in

the private sector constitutes gross negligence.S'™ Both allegations fall for the same reasons,

“mmlmjeuuWImmhwhchﬂuPhhﬂmpm pﬁ!upnedh of the
six CACu referencod by Mr. Watkins, * e

“* August 10, 2001 Ietter to Director Ellis fram Mr, thﬂu.p.l(?lﬂnﬁﬂ'klﬂbhu)
% g2 note 7, supra,
1 Sesnots 34, mpra.
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Pena v, S.C. Dep'tof Corr. ALC Docket No. 18-ALJ-04-00387-AP

Direcior Elis, 5 detoastrted sbove, suboutiod the 55.15 por hour wage (he Plaatif
currently recaive for roviow by both the South Carvlina ESC and BIA. The $5.15 bourly wage
the Plaintiffs receiva from SCDC falls within ESC's published runge for similar work, Asa
result of the wage's confarmity with ESC guideines, BIA also spproved the $3.15 hourly wago
SCDC pays the Plalntiffs for thelr DOl labor. Disector Ellis* aubamission of the Plaintiffs*
hourlymamvlcwbymascudm‘»\aeaﬂymm that Director Ellis afforded
not jusl slight care but great care {n dezermining the Plalntiffs® howly wage. Accordingly, such
grost care means that Divector Bllis did uot act in w grossly negligent manner in dotenmining the
hourly wage the Plaintiffs curently roceive. ‘Thus, BCDC is {mmune from Yability by operation
of Seetian 15-78-60(5) evea if the Plaintiffs hod legilimatoly sustalned losses as a result of
recelving caly the federal minimurm wago of $5.1S per hour for thelr DO! labor. Seo Jucksan v.
SCDC, 390 5.8.24 01 468 - 469.

o J3—  AsSeoton 243-430(8) provides, in part, that “{SCDC's] director may ester into

30 contructs necessary to imploment this program,” the former directer wha entered into tho
contmact with Standard Plywoods which provided that the Plaintiffs would reczive an houly
mporss.udumam-mmm%.myummrmmﬁsc
and BIA doemed this wage as acceptable. Again, SCDC is hmmune from liability by operation .
of Scction 15-78-60(5) even if tho Plainifls had legitimately sustained losses. Seo Jacksos,
‘suprs. .

However, the Plaintifls sustsined no such losses as they ave not eatitlod 10 8 privats right
of action by which to demand highes wages, and the $5.18 bourly wags they receivo is

2 Also sco analyals on pages 12 and 13, supra.
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sccaphuble socording to BSC and BJA. Accordingly, this Court 6nds for SCDC on e Plaintiffy'
firsteauso of actlen, _ ¢
V.  CONCLUSION
For the reasons mticulatad sbove, this Court FINDS for SCDC on the Plalntifls’ first
and sccond causes of action. _
Aslho?h!nﬂﬂ's'Mmc)mofdonmutMuSWlmﬂonfor

summary judgment, this Coart ENTERS jodgment for SCDC tq this action, IT I8 50 ..

. ORDERED,
bEn
s
b ( STRICKLAND
: Spacik! Cireult Court Judgs

. Flh Judiclal Cirguit
wor' & | soum Curolina -
eku. 30, 20m
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qo . FORM 4

STATE OF SOUTH CAROLINA . JUDGMENT IN A CIVIL CASE
COUNTY OF, )

— RICHLAND o
N THE COURT OF COMMON PLEAS

CASENO._A10 =Cp-40° Urllp) '

e =
__ ng 8
. PLADNTIFK(S) ° " DEFENDANT(S) o2 8
' fo
CHECK ONE: o 2 0
0 Junvvmmcrmmﬁmmurmmemm-mdmwyhgu&
have been tried and a verdict rendered.

e

¥/  DECISION BY THE COURT. This action came to trlal or hearing before the court
Thehsmh;vcbeeauiedorﬁwﬂmdndcisbnmﬂmd. .

(Y ACTION DISMISSED (CHECK REASOM): [ ) Rule 12(b), SCRCE:[) Ruledl(s),
. SCRCP (Vol. Nozsult): { ) Rule 43(K), SCRCP (Sculed),[l

0 Acnousrmaaummxmowtlhlmmswllmm

(]Mngwlmmhjmwdmbmummmvwmoxm&
arbitration award: [ ] Other

IT IS ORDERED AND ADJUDGED: m’{ee atached order; [ ] Statement of Judgment by the Cowrt:

- Daed st : , Sauth Carolina, this ; dsy of ,20__,
PRESIDING JUDGE )
Thujudg.ment entered on the davof »20____, and & copy mailed first class this
d" °f&>

lo attorneys of record or to panles (when appwing pro ge) es follows:
ATTORNEY(S) FOR THE PLAINTIF(S) ATTOENEY(S) FOR THE D& DBFEN'DANT(S)

' 'OFCOURT
SCRCP APP-24 ,

SCRCP FORM 4 (Reviaed $/00)
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LAW OFFICES

JUN 212018
STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT SUMMERS 3 P SON
Reyes Cabrera Pena, #265665, ) Docket No. 16-ALJ-04-0397-AP

) Grievance No.: KPCI 1069-07
Appellant, )
)

vs. ) FINAL ORDER
)
South Carolina Department of Corrections, )
)
Respondent. )
)
STATEMENT OF THE CASE

This matter is before the South Carolina Administrative Law Court (ALC or Court) pursuant to
the Notice of Appeal filed by Reyes Cabrera Pena (Appellant), an inmate in the custody of the
South Carolina Department of Corrections (SCDC or Respondent). Appellant challenges the
hourly rate billed by SCDC for labor that Appellant performed.

FACTS/PROCEDURAL BACKGROUND
Appellant participated in a federally certified project manufacturing automobile consoles (Project)

at Perry Correctional Institution. The Project complied with federal guidelines and operated under

state statutes codified at S.C, Code Ann. § 24-3-310 et. seq. (1989, as amended). S.C. Code Ann.
§§ 24-3-40 and 24-3-430.are directly at issue in this case.'

Appellant worked in a Prison Industries Program providing labor to a private sector business for
approximately one and a half years.? Appellant filed a Step 1 Grievance on June 29, 2007, in which
he claimed he was owed back wages, including an amount withheld by SCDC that Appellant

believed was $1.92 an hour,* for “every hour” worked during his participation in the Project. He

' This project was not a service project exempted from the prevailing wage requirement by annual budget provisos

and finally by S.C. Code Ann. § 24-1-295 (effective August 1, 2007) because it involved original equipment
manufacturing.

2 The actual total hours worked will have to be established on remand in order 10 determine the relief requested.

3 In its brief Respondent respond refers 1o training wages for the first 320 hours of Appellant’s labor, but there is

nothing in the record (o establish what rate of pay wus paid for the training period other than Appellant's claim that,

based on Torrence, a sum was improperly removed from his gross wages. F ! i E D

JUN 20 2018

SC ADMIN. LAW COURT
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also demanded access to wages held in escrow by SCDC. The grievance was denied on July 25,
2007. Appellant renewed these claims in his Step 2 Grievance filed on August 3, 2007. SCDC
denied the Step 2 Grievance on March 28, 2016, received by Appellant on April 21, 2016.
Appellant filed his appeal to the ALC on May 5, 2016, claiming he was owed back pay for “every
hour” worked and claiming he should have immediate access to wages held in escrow. On July 5,
2016, Appetlant filed his initial brief. On July 7, 2016, Respondent filed the Record on Appeal.
On August 29, 2016, Respondent filed a Motion to Hold in Abeyance because two issues
controlling in the instant case were also at issue in two cases pending on petitions for writs of
certiorari to the South Carolina Court of Appeals: Gatewood v. S.C, Dep’t of Corr., 416 S.C. 304,
785 S.E. 2d 60 (2016), cert. denied (May 30, 2017) and Ackerman, et al. v. S.C. Dep’t of Corr.,
415 8.C. 412, 782 S.E.2d 757 (Ct. App. 2016), cert. denied (May 30, 2017). This Court issued an
Order of Abeyance on August 30, 2016. After the Supreme Court issued its orders denying
certiorari in Garewood and Ackem'ran, this Court issued an Order Lifting Abeyance on June 15,
2017, allowing the parties to file a supplemental briefs. On June 26. 2017, Appellant filed a
supplemental brief. On July 24, 2017, Respondent filed a Motion for Extension of Deadline to File
Its Brief. which the Court granted. On August 15, 2017, Respondent filed an Amended Record on
Appeal and its brief.

As an appendix to its brief, Respondent presents an itemized table included in a portion of a
contract between SCDC and a private contractor. In the agreement, the referenced subsection.

defines “Inmate Pay” as follows;

Contractor and SCDC agree to an “hourly rate™ determined as follows:

Prevailing Wage Rate (See Appendix C {Not included]) $6.00
Prorata Social Security Wil:holding Payment 46
Prorata Workers’ Compens:tion Premium ’ 23
SCDC/Prison Industries Ad;ﬁnistrative Cost 1.32
HOURLY RATE CHARGED TO CONTRACTOR $8.01

At no time during this agreement will inmates be paid less than the prevailing wage
as set forth in Appendix C.4

®  This information was neither included in the Record on Appeal nor provided 1o Appellant prior to service of the

2
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ISSUE ON APPEAL

Whether Social Security withholding payments, SCDC/Prison Industries
Administrative Costs, and Workers' Compensation premiums, collectively, were
required to be included in Appellant’s gross wages for purposes of the calculations
mandated in S.C. Code Ann. § 24-3-40(A).

STANDARD OF REVIEW

The Court’s jurisdiction to hear this matter is derived from the decisions of the South Carolina
Supreme Court in Adkins v. S.C. Dep’t of Corr., 360 S.C. 413, 602 S.E.2d 51 (2004) and Wicker
v. 5.C. Dep't of Corr., 360 S.C. 421, 602 S.E.2d 56 (2004), wherein the Court held that an inmate’s
claim that he was paid less than the prevailing wage for work performed in the Prison Industries
program, in violation of a statute mandating payment of the prevailing wage, implicated a state-
created property interest and was therefore reviewable by the ALC. Furthermore, when reviewing
the Department’s decisions in inmate grievance matters, the Court sits in an appellate capacity.
Al-Shabazz v. State, 338 S.C. 354, 377, 527 S.E.2d 742, 754 (2000): see als0 S.C. Code Ann. § -
23-600(E) (Supp. 2017) (directing administrative law judges to conduct appellate review in the
same manner prescribed in § [-23-380). Section 1-23-380(5) states:

The court may not substitute its judgment for the judgment of the agency as to the
weight of the evidence on questions of fact, The court may affirm the decision of
the agency or remand the case for further proceedings. The court may reverse or
modify the decision if su ial ri jueh

because the administrative findings, inferences, conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) affected by other error of law:

(e) clearly emoneous in view of the reliable, probative . and
substantial evidence on the whole record; or

(f) arbitrary or capricious or characterized by abuse of discretion or
clearly unwarranted exercise of discretion.

S.C. Code Ann. § 1-23-380(5) (Supp. 2017). See also Marietta Garage, Inc. v. S.C. Dep’t of Pub.
" Safety, 337 S.C. 133, 137, 522 S.E.2d 605, 607 (Ct. App. 1999); S.C. Dep't of Labor, Licensing

Respondent's brief. Furthermore, Appendix C referenced in the pay schedule (which presumably provides a basis for
the prevailing wage) was neither included in the Record on Appeal nor in Respondents brief,

3
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and Regulation v. Girgis, 332 S.C. 162, 166, 503 S.E.2d 490, 492 (Ct. App. 1998).
DISCUSSION

Whether Social Security withholdin ayments, SCDC/Prison
Industries Administrative Costs, and Workers’ Com ensation

premiums, collectively, were required to be included in Appellant’s
gross wages for purposes of the calculation mandated in S.C. Code Ann.
24-

3-40(A).
In his Step ! Grievance, Appellant states that he is grieving “wages withheld from [him] in
violation of [S.C. Code Ann. § 24-3-40(A)]” in the amount of “$1.92 for every single hour [he]
worked” for the private sector company while at the prison. He asserts that these claims are
supported by Torrence v. 8.C. Dep’t of Corr., 373 S.C. 586, 646 S.E.2d 866 (2007).> Appellant
also asks for immediate access to wages held in escrow pursuant to S.C. Code Ann. § 24-3-
40(B)(2). In his Step 2 Grievance and appeal, Appellant reasserts the issues raised in his Step ]
Grievance. In his initial brief, Appellant argues that SCDC failed to pay him the prevailing wage
in accordance with Section 24-3-430(D) while he worked on the Project, and that he is entitled to
recover $1.92 in hourly deductions for every hour he worked on the Project. He reasserts these
arguments in his supplemental brief, but also adds that his grievance was timely under the doctrine

of equitable tolling,

Respondent argues that Appellant abandoned certain ¢claims. First, it contends that Appellant failed

to raise claims in his grievances (Step 1 or Step 2} o in his-appeal-for-the “‘prevaiting-wageumer——————

§ 24-3-430(D) and for back pay for “training wages” for the first 320 hours of his labor.
Respondent also contends that Appeilant failed to assert the doctrine of equitable tolling in his
Step 2 Grievance and in his appeal and that he did not raise or preserve an argument that his claim
tor back wages was a challenge to SCDC policies or procedures. Therefore, Respondent argues,

Appellant’s claim is time-barred.
Issue Preservation

At the outset, the Court must address Respondent’s arguments that Appellant failed to preserve

arguments not raised in Appellant’s Step 1 and Step 2 Grievances, Appellant is required to exhaust

¥ Appellant cites the case name for Torrence, as well as the correct opinion number (26328) and filing date, 10

support his position that Respondent had violated S.C. Code Ann. §§ 24-3-40 und 24-3-430(D). The Court will
therefore consider this authority as support for Appellant’s appeal.

4
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his' administrative remedies before appealing to this Court, unless an exception exists to excuse
the failure to do so. See Hyde v. S.C. Dep’t of Mental Health, 314 S.C. 207, 208,442 S.E.2d 582,
583 (1994) (“The general rule is that adrhinistrative remedies must be exhausted absent
circumstances supporting an exception to application of the general rule.”); Brown v. James, 389
S.C. 41, 48, 697 S.E.2d 604, 608 (Ct. App. 2010) (“The doctrine of exhaustion of administrative
remedies requires that where a remedy before an administrative agency is provided, relief must be
sought by exhausting this remedy before thé courts will act.”). The administrative remedies
provided for inmates pursuant to the Department’s Inmate Grievance Policy are Step 1 and Step 2
grievances. See also Al-Shabazz, 338 S.C. at 376, 527 S.E.2d at 754 (2000) (citing Kiawah Resort
Assocs. v. S.C. Ta.x- Comm'n, 318 S.C. 502, 505, 458 S.E.2d 542, 544 (1995) (“[DJssues or
arguments that were not raised o or ruled on by [an administrative agency] ordinarily are not
preserved for review.”)). Further, issues raised but not argued in Appellant’s briefs have also been
waived and are not properly before the ALC. Wright v. Craft, 372 S.C. 1, 20, 640 S.E.2d 486, 497
(Ct. App. 2006) (““An issue raised on appeal but not argued in the brief is deemed abandoned and

will not be considered by the appellate court™) (citations omittcd.).

In this case, Respondent asserts that Appellant “failed to raise claims for ‘prevailing wage® under
§ 24-3-430(D) and for back pay associated with the ‘training wages' SCDC paid him for the first
320 hours of his labor in his Step 1, Step 2, or Notice of Appeal,” and that the prevailing wage

claim cannot be raised on appeal. [ agree, Appeliant failed to reference “prevailing wage’ or cite e

to Section 24-3-430(D) in his Step | and Step 2 Grievances and Notice of Appeal. Also.
Appellant’s argument in his Step 1 and Step 2 Grievances only reference his argument that $1.92
was being deducted from his gross wages that should not have been pursuant to Section 24-3-40,
and that he should have been paid that amount “for every single hour {he] worked™ in the program.
It was not until his initial brief that Appellant raised for the first time the prevailing wage issue ’
under 24-3-430(D), which he listed as a separately enumerated issue from the $1.92-
deduction/gross wage issue. Similarly, Appellant never referred to or even suggested “training
wages™ in his Step 1 and Step 2 Grievances and Notice of Appeal, Therefore, the Court finds the
prevailing wage argument, which includes the training wages argument. is not preserved for review

onappeal.b

& Aithough Appellant's training wage argument is no( preserved with respect to the prevailing wage rate, Appellant

5
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Respondent also contends that Appellant failed to assert the doctrine of equitable tolling in his
Step 1 grievance, his Step 2 grievance, his appeal, and in his initial brief. Therefore, Respondent

argues, Appellant’s claim is time-barred. I disagree.

First, Respondent did not deny either the Step 1 Grievance or the Step 2 Grievance on the ground
that either was time-barred.” Moreover, in Torrence, the Supreme Court directed SCDC to provide
“due process via the internal grievance system.” Torrence, 373 S.C. 586 at 595, 646 S.E.2d 866 at
870. To limit that remedy to the grievance system’s 15-day filing deadline at this stage would
make the Court’s 2007 order a nullity. Subsequently, in Ackerman, supra, the Court of Appeals
held that the characterization of a Wage grievance as an incident subject to the 15-day - filing
deadline “was arbitrary and capricious,” and that the wage challenges “logically [fall] within
{challenges to] policics and procedures as contemplated in [the inmate grievance system). Id. at
421,782 8.E.2d at 761. This decision has the effect of identifying a wage complaint as not subject
to a “time bar” for missing the 15-day deadline. Therefore, the Court will not dismiss any preserved
arguments from Appellant’s Step | and Step 2 Grievances based on either of them being time-

barred by the grievance system’s 13-day deadline.

In addition, Respondent argues that one of Appellant’s arguments from his Step | Grievance,
specifically his claim for immediate access 10 his escrowed wages pursuant to Section 24-3-
40(AX(S), (BX2), is not preserved. I agree. Appellant only raised this argument in his Step 1 and
en rievance nd.Notice-of-Apped ;. did-no sue-it-ir-his-brief — Breause iz e was

not preserved on appeal, the Court will not consider this argument. See Wright, supra.
Gross Wages

Having addressed unpreserved, waived, and inapplicable issues, the Court now tums to the sole
preserved issue on appeal: whether Social Security withholding payments, SCDC/Prison
Industries Administrative Costs, and Workers’ Compensation premiums, collectively, were

required to be included in Appellant’s gross wages for purposes of the calculation mandated in

did preserve his argument that ke should have been paid $1.92 in deductions as part of his gross wages for every hour
he worked in the program, which includes the 320 hours Appellant worked during the training period. Therefore.
Appellant’s gross wages includes the hours he worked during the training period to the-extent the training period is
covered by the contract. .

7 Interestingly, Respondent took nearly‘ nine (9 years to issue a decision on Appellant’s timely-filed Step 2

Grievance.
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S.C. Code Ann. § 24-3-40(A).

Inhis Step 1 and Step 2 Grievances, Appellant claims that Respondent wrongfully withheld wages
from him in violation of Section 24-3-40(A), and that he is owed $1.92 “for every single hour [he]
worked” for the private company during the Project. In his initial and supplemental briefs,
Appellant reasserts that he is owed back wages for a sum (which, under the contract, should be

$2.01) that was improperly deducted from his wages during his work in the Project.

Respondent argues that the items charged to the private company in addition to Appellant’s gross
hourly wages was lawful and that charging those items in addition to inmates’ gross wages was

necessary to defray the expenses associated with the operation of its prison industries program.

The Prison Industries Program is authorized and operated pursuant to federal and state laws.
Federal law, 18 U.S.C. § 1761(a) (201 1) limits the transportation in interstate commerce of goods,
wares, or merchandise manufactured or produced wholly or in part by convicts or prisoners.
Exceptions are established in 18 U.S.C. 1761 (c) for projects designated by the Director of the
Bureau of Justice Assistance. Those exceptions require “wages at a rate which is not less than that
paid for work of a similar nature in the locality in which the work was performed” but allow
deductions not to exceed eighty percent (80%) of the gross wages to include federal and state taxes,
reasonable charges for room and board, family support (according to court order or state statute),

and contributions 1o a fund for victim compensation. Further, the federal law allows inmates to

TAve bEMEITS SUCH as Workers' Compensation but specifically disqualifies them from receiving

unemployment compensation while incarcerated.

S.C. Code Ann. § 24-3-40(A) provides for specific deductions from the gross wages of an inmate
authorized to work in a community or in a prison industry program. These deductions are as

follows:

The Director of the Department of Corrections, or the local detention or correctional
facility manager, if applicable, shall deduct the following amounts from the gross
wages of the prisoner: .

(1) If restitution to a particular victim or victims has been ordered by the court, then
twenty percent must be used to fulfill the restitution obligation. If a restitution
payment schedule has been ordered by the court pursuant to Section 17-25-322, the
twenty percent must be applied to the scheduled payments. If restitution to a
particular victim or victims has been ordered but a payment schedule has not been
specified by the court, the director shail impose a payment schedule of equal
monthly payments and use twenty percent to meet the payment schedule so

7
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imposed.
(2) If restitution to a particular victim or victims has not been ordered by the court,
or if court-ordered restitution to a particular victim or victims has been satisfied
then:

* » *

(b) if the prisoner is empioyed in a prison industry program, ten percent must
be directed to the Office of the Attorney General, South Carolina Crime Victim
Services Division, Department of Crime Victim Compensation, Victim
Compensation Fund for use in training, program development, victim
compensation, and general administrative support pursuant to Section 16-3-1410
and ten percent must be retained by the department to support services provided by
the department to victims of the incarcerated population.

(3) Thirty-five percent must be used to pay the prisoner’s child support
obligations pursuant to law, court order, or agreement of the prisoner. These child
support monies must be disbursed to the guardian of the child or children or to
appropriate clerks of court, in the case of court ordered child support, for
application toward payment of child support obligations, whichever is appropriate.
If there are no child support obligations, then twenty-five percent must be used by
the Department of Corrections to defray the cost of the prisoner’s room and board.
Furthermore, if there are no child support obligations. then ten percent must be
made available to the inmate during his incarceration for the purchase of incidentals
pursuant to subsection (4). This is in addition to the ten percent used for the same
purpose in stbsection (4),

(4) Ten percent must be available to the inmate during his incarceration for the
purchase of incidentals. Any monies made available to the inmate for the purchase
of incidentals also may- be distributed to the person or persons of the inmate’s
choice.

(5) Ten percent must be held in an interest bearing [sic] escrow account for the

F1SOREL:

(6) The remaining balance must be used to pay federal and state taxes required
by law. Any monies not used to satisfy federal and state taxes must be made
available to the inmate for the purchase of incidentals pursuant to subsection (4).

The agreement between SCDC and the Contractor (the private sector entity) establishes an hourly
rate that includes a wage, Social Security withholding, 2 Workers’ Compensation premium, and a
“SCDC Surplus Fund Amount.” Appellant contends that all of these items are part of his hourly
gross wage should be part of the back pay owed. The Supreme Court referred to the sum of these
items as a diversion from the houtly rate paid for inmate labor and stated:

[1f [Torrence and Ward] prove true their allegation that the DOC removes any of

the money remitted by the private industry sponsor and then disburses the

percentages listed in section 24-3-40 based on the lower rate, the DOC would be in

violation of the plain language of the statute which directs it to disburse the money
based on the gross wages. See § 24-3-40(A).

Torrence, 373 S.C. at 594 n.4, 646 S.E.2d at 870 n.4.
8
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Thus, all the items in this subsection of the contract are included in an inmate’s gross wages. What
must be proved is whether the statutory deductions were calculated after the removal of any of
these items. From the record provided, this Court can only direct Respondent to calculate the
statutory deductions from the gross hourly sum of $8.01, if it carnot show that it has already done

S0,

As directed by these provisions, the gross wages as determined on remand and accounting for the
three items (as noted by the Supreme Court) would be subject to recalculation of these deductions
and disbursed accordingly. The Court further notes that under Section 24-3-40(A)(3) thirty-five
percent (35%) of the gross hourly wage (in Appellant’s case, $8.01) would go to Appellant’s child
support obligation. If there is no child support obligation, ten percent (10%} is to be added to
Appellant’s “incidentals” account as provided in subsection (A)(4). Once in that account, the funds

may be “distributed to the person or persons of the inmate's choice. The remaining twenty-five .

percent (25%) goes to SCDC to defray the cost of the inmate’s room and board.
Conclusion

SCDC's failure to include the Social Security withholding, Workers’ Compensation premium, and
SCDC/Prison Industries Administrative Cost in the gross wages prior to making deductions thereto
was an error of law. Accordingly, the parts of Respondent’s decision dealing with gross wages are
REVERSED and REMANDED. Respondent must classify the entire contract amount as the

NOTELY gross wages and calculate deductions and distributions from Appellant’s pay as set forth in
Section 24-3-40(A).

ORDER
IT IS THEREFORE ORDERED that those parts of SCDC’s decision dealing with
Appellant’s prison industry gross wages and their disposition are REVERSED AND
REMANDED for proceedings consistent with this Order.

AND IT IS SO ORDERED.
4 ray o

H.W. Fodderburk, Ir.
Jane 20, 2018 Adminjstrative Law Judge
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

|-
APPEAL FROM THE SOUTH CAROLINA ADMINISTRATIVE LAW COURT

H.W. Funderburk, Jr., Administrative Law Judge :{:E CEIVE m

Administrative Law Court Docket No. 16-ALJ-04-0397-AP JUL 18 201

SCCo
urt of Appeas
Reyes Cabrera Pena, #265665 ......ccoovvvieieiniirinncieiniiieennneeeencerrreenrennes Respondent,
v.
l
South Carolina Department of Corrections ........... roressmmnenres s Apbpellant.
{ ,

NOTICE OF APPEAL }

In accordance with South Carolina Appellate Court Rule 203 and the provisions of S.C.
Code Ann. § 1-23-610(A)(1), the South Carolina Department of Corrections [“the Department”]
appeals the June 20, 2018 Final Order issued by the Honorable H.W. Funderburk, Jr.,
Administrative Law Judge.

The Department’s undersigned counsel received written notice of the entry of Judge
Funderburk’s June 20, 2018 Final Order on June 21, 2018,

By his June 20, 2018 Final Order, Judge Fundgrburk affirmed in part and reversed in part

the final decision issued by the Department in an administrative grievance ﬁleqh by the

. |
Respondent. {

For clarity’s sake, the Department does not appeal the rulings by whicLh Judge
[

Funderburk affirmed its final decision regarding the Respondent’s administrative grievance.
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Instead, the Department appeals the following ruling(s) from Judge Funderburk’s June
20, 2018 order:

The agreement between [the Department] and the Contractor (the private
sector entity) establishes an hourly rate that includes a wage, Social
Security withholding, a Workers’ Compedsation premium, and a “SCDC
Surplus Fund Amount.” [Pena] contends that all of these items are part of
his hourly gross wage should be part of the back pay owed. The Supreme |
Court referred to the sum of these items as'a diversion from the hourly rate °
paid for inmate labor and stated: l

(Iif [Torrence and Ward] prove true their allegation that [the
Department] removes any of the money remitted by the private
industry sponsor and then disburses the percentages listed in [S.C.
Code Ann. § 24-3-40] based on the lower rate, [the Department]
would be in violation of the plain language of the statute which
directs it to disburse the money based on the gross wages. See
[S.C. Code Ann. § 24-3-40(A)].

[Torrence v. 5.C. Dep’t of Corr., 646 SE.2d 866, 870, n. 4 (S.C. 2007)].

Thus, all the items in this subsection of the contract are included in an
inmate’s gross wages. What must be proved is whether the statutory
deductions were calculated after the removal of any of these items. From
the record provided, this Court can only direct [the Department] to
calculate the statutory deductions from the gross hourly sum of $8.01, if it
cannot show that it has already done so. |

SCDC’s failure to include the Social Security withholding, Workers’ !
Compensation premium, and SCDC/Prisoh Industries Administrative Cost
in the gross wages prior to making deductions thereto was an error of law. }
Accordingly, the parts of [the Department’s] decision dealing with gross '
wages are REVERSED and REMANDED. [The Department] must
classify the entire contract amount as the hourly gross wages and calculate
deductions and distributions from [Pena’s] pay as set forth in [§ 24-3-
40(A)]. S

IT IS THEREFORE ORDERED that those parts of [the Department’s)
decision dealing with [Pena’s] prison industry gross wages, including for
[Pena’s] training period to the extent this period is covered by the contract,
and their disposition are REVERSED AND REMANDED for
proceedings consistent with this Order.”

See Order, pp. 8 — 9. [emphasis supplied by ALJ].
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RESPE Ys/U7rrlED: ,
. | i |
July 18, 2018 /é/ /(
Sufimers

Lake E. e

i Malone, Thompson, Summers & Ott LLC
339 Heyward Street, Suite 200

' Columbsia, South Carolina 29201
(803) 254-3300

Outside Counsel for Appellant
South Carolina Department of Corrections

Pro Se Respondent:

Reyes Cabrera Pena, #265665

Perry Correctional Institution Q-1-A-207

430 Oaklawn Road |
Pelzer, South Carolina 29669 !
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THE STATE OF SOUTH CAROLINA ?E B B,
"~ Inthe Court of Appeals u l < F
APPEAL FROM THE SOUTH CAROLINA ADMINISTRATIVE LAW Q%x'of Ap Doels

H.W. Funderburk, Jr., Administrative Law Judge

Administrative Law Court Docket No. 16-ALJ-04-0397-AP

|

Reyes Cabrera Pena, #265665 .....veuiiieeininiiiniiieniiicetieeee e ensesenenenns Respondent,

South Carolina Departmerit Of COITECHONS ... .v.e.eevvreeeeeneeeereeeereeeeasere s Appellant.

PROOF OF SER'IVICE

I certify that I have served the Appellant’s Notice of Appeal on the above-nade pro se
Respondent by depositing a copy of it in the United States Mail, First Class Postage Pre-Paid, to
the Respondent addressed as follows:

Reyes Cabrera Pena, #265665
" Perry Correctional Institution Q-1-A-207
430 Oaklawn Road
Pelzer, South Caroh’m 2966

/////

July 18, 2018 Lake E. Sulafaers
Malone, Thompson, Summers & Ott LLC
| 339 Heyward Street, Suite 200
Columbia, South Carolina 29201
Office: (803) 254-3300
Fax: ) (803)-254-0309
E-mail: | summers@mtsolawfirm.com

Outside Counsel for Appellant
South Carolina Department of Corrections
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE SOUTH CAROLINA ADMINISTRATIVE LAW COURT

H.W. Funderburk, Jr., Administrative Law Judge

Appellate Case No. 2018-001324

Reyes Cabrera Pena, #265665 ........ooeeiiiiiiiiiieie e e Respondent,
V.
South Carolina Department of Corrections .............coevevvivieiiiiieiieii i, Appellant.
CERTIFICATE OF COUNSEL

The undersigned hereby certifies that, in conformity with the provisions of South
Carolina Appellate Court Rule 210(g), the Record on Appeal contains all ynaterial proposed to be
included by either of the parties and not any other material

g

August 26, 2019 Lake E. Summers
Malone, Thompson, Summers & Ott LLC
- 339 Heyward Street, Suite 200
Columbia, South Carolina 29201
Office: (803) 254-3300
Fax: (803) 254-0309
E-mail: summers@mtsolawfirm.com

Counsel for the Appellant
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