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APPELLANT’S STATEMENT OF THE ISSUES ON APPEAL

{

. Whether the trial court judge erred when she denied trial counsels’ motion for a
' directed verdict because the State did not offer substantial circumstantial evidence
that Passio was responsible for the death of his wife?

II.  Whether the trial court judge erred when she allowed the State to present a
Facebook profile picture allegedly posted by Passio because it was irrelevant and
unduly prejudicial? :

~

RESPONDENT’S COUNTERS‘TATEMENT OF THE ISSUES ON APPEAL -

~

I.  Did the trial court properly deny Appellant s directed verd1ct motion where the
State circumstantially established motive, means, and opportunity for Appellant to
have killed his wife prior to calling 911 and reporting she committed suicide but
also reporting that she shot multiple times?

II. Did the trial court properly admit a screenshot of Appellant’s Facebook profile page
through the testimony of Appellant’s father, who testified he was Facebook friends
with Appellant and identified the photographs as being of Appellant and two of his
children, where the profile page tended to show Appellant’s father’s bias, prejudice,
or motive to misrepresent?

iv



STATEMENT OF THE CASE

In August 2016, the J asper County Grand Jury indicted Appellént Richard Passio, Jr. for
the June 3, 2016 murder of his wife Michelle Bennington Passio. (R. pp. *Indictment No. 2016-
GS-27-00300). Christopher Geier, Esquire, represented Appellant on the charge. Assistaﬁt
Fourteenth Circuit Solicitor Hunter Swanson prosecuted the case. (Tr. p. 2).

- On July 20, 2018, Appellant proceeded to a jury triai before the Honorable Carmen T.
Mullen. (Tr. p. 1). After a foﬁr-day trial, the jury convicted Appellant of r{}urder. (Tr. p.‘725,
lines 11-15). Immediately following the trial, Judge Mullen sentenced Appellant to 30 years with
credit for 27 days’ time-served. (Tt. p. 735, lines 8-17).

This appeal follows with notice being served August 10, 2018. (R. p; *Notice of Appeal)..



STATEMENT OF FACTS

Apl;ellant Richard Passio Jr. and his wife Michelle lived on East Main Street in
Ridgeland, South C_arolina, just blocks away fxgm their family-rur{ resfaurant Jasper’s Porch and’
other local eateries and watering holes. With eight children ranging from the ages of se"ven weeks
to pre-teen and a dog, the Passio famil\y equaled ten. 'Appellant’s brother and father also lived in
town and worked at Jasper’s Porch.

Just before' 6 AM on June 3, 3016, Appellant called 911. He asked for help because his
wife had committed suicide. He also told the 911 operator that she fired the gun -three times.
7(Sfate’s/ Ex 1; Tr. p. 97, lines -3-4; Tr. p. 421, lines 16-19). ~“Shé shot in the air twice, and then
she put it under her ﬁeck.” (State’s Ex. 1 at 1;;9 to 1:45). Appellant also told the 911 operatdf
that he could not see because “she got [his] contacts out,” tElat his h\and was injured because he
had it on the botfom of the gun, ar;d that “she was réaliy drunk,” they were fighting, “she
attacked [him] a few times,” and that “she does this a lot.” (State’s Ex. 1, at 2:10 to 3:42);

When Lt. Ginn of 'the Ridgeland Police Department arrived seven minutes later,
Appellant came down from his front porch, waving. He said his wife shot herself while ;chey
struggled over a weapon. He had ‘some blood on his right hqrid and he had a lot of blood on the
right side of his pants. But the blood appeared dry. He also said Ihe had lost his contact lenses and
coﬁld not find hisl glasses, which were later located in a Eathroom inside. (Tr. p. 98, line 4 — p.
101, line 3). Appellant’s harid appeared crusted with dried blood, so the paramedic handed
Appellan£ a bandage for him to self-administer. (Tr. p. 212, lines 5-20). Appellant may have\l?)een

| cut by the slide on the pistol. (Tr. p. 165, line 6 —p. 167, line 7.

Appellant’s house was dark and quiet, despite being occupied by eight children and a

dog. A baby slept in a basinet in the same room as the victim, Michelle Passio. First responders
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found her lying on the sofa, dcceésed, with a pistol lying on the floor right beside her. (Tr. p.
101, line ‘4 —p. 104, line 4; Tr». p. 211, lines 11-16; State’s Ex. 3\). They “entefed the scene to find '
the patient lying on the sofa, with her head .back, with obvious bullet hole to the bottom of her
chin. There was a pool of blood on the chest that had already started to coagulate. [The] patient
had blood coming from their nose and mouth.” (Tr. p...221, lines 16-21). -

Soot and an impril_lt from the muzzle of the gun appeared underneath her chin, indicating
the gun was held in cor;tact with her skin at the time of the shot. (Tr. p. 242, liﬁes 6-10). Her skin
appeared ashen. (Tr. p. 221, line 25 —- p. 222, line 1). Her:body was 'cold to the touch. Blood in
her right ear did not drip, but “had coagulated, ballooned up.” Likewise, no blood came from the |
exit wound on the top of her héad. The wound appeared dry. (Tr. p. 133, lings 3-15; Tr. p. 21 1;
lines 17-21). A blanket lay on top of her.‘(Tr,. p. 107, lines 12-15). Though EMS’s cardiac
monitor showed a workable cardiac rhythm, the brain matter and blood in her hair and the injury
caused EMS to opine that the victim could not be revived. (Tr. p. 223: lines 19-25).

| Inside, it smelled odd to Ginn. He described the smell as sdmething other than trash; it
may have been deqomposition.__(Tr. p. 112, linel9 - p. 113, line 6, Tr. p. 133, lines 1-3). Ginn
went back outside to tell Appellant that the v£ctim was deceased. Appellant told him “that the
two of them had fought over the weapon,; that there was three rounds fired; that the fourth round
that was fired” struék Her. (Tr. p. 105, lines 15-22). Appellant seemed only a Httle emotional, |
never/tearing up. (Tr. p. 105, line 25 —p. 106, line 1; Tr. p. 109, line 24 —p. 110, iine 3).

Later DNA analysis showed that both Appellant and the victim left DNA on the trigger of
the pistol. (Tr. p. 257, lines 14-18). The analyst also located Appellant’s DNA on the pis;col slide,
(Tr. p 258, lines 8-16), and further concluded that the underside of the victim’s. fingernails

contained a complex mixture of two individuals’ DNA. This conclusion applied to fingernail
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scrapings collected from each of the victims’ hands. (Tr. p. 251, lines 16-25).
| Ginn recovered one empty shell casing from the chémber of the pistol. (Tr. p. _122, lines

1-23). Another Ridgeland Po}iée Department officer, Cpl. Chris McIntosh, located three bullet
strike areas inside the residence: one in the doorframe behind the victim’s head; one to a
windowpane in an adjacerrlt room behind the victim’s head, and another on the ceiling. McIntosh
recovered two more sheli‘casings from the residence. (Tr. p. 126, line 19 — p. 12_9, line 8). Oné
was underneath the couch and another was in the room adjacent to the back of the victim’s he;d.
(Tr. p. 131, lines 4;17). “It appeéred, ffom the way s‘,hve. was lying,” that the gunshot wound
underneath the victim’s chin aiigne_d with the bullet strike in the ceiling. (Tr. p. 159, lines 8-18).

When they remdved the victim’s body, they fouhd that ‘blood had tra\lleled with the
downward slope of the floor and pooled underneath thé. couch. (Tr. p. 131, line 21 —p. 132, line
8). “There was nothing dripping from the ‘couch; the arm of the couch. Everything had already
soaked in there.” (Tr p. 133, lines 8-10). The blood on the victim and on the floor was “very
thick and very pliable.” (Tr. p. 211, line 25 — p. 212 line 3). Blood led from the 11v1ng room to
the front door. (Tr. p. 170, lines 10-1 1). The Ridgeland officers did not locate blood in any other
room or item in the house. (Tr. p. 170, line 18 —p. 171, line 10).'McIntosh did find a hard-she}l
case, one that could be used to stbre a pistol, in the trunk of the car ‘Appellant regularly drove.
(Tr. p. 143, line 6 - p. 144, line 7; Tr. p. 254, lines 10-22).\On1y Appellant’s DNA was located ‘
on the handle of that éaée. (Tr. p. 259, lines 11-23).

Though hg had been dispatched to a suicide, Cpl. MclIntosh investigated to determine
whether a suicide or a homicide had occurred. (Tr. p. 181, lfne 13 —p. 182, line 6; Tr. p. 206,
lines 3-5). He had never before responded to a suicide with multiple gunshot wounds or to a

female suicide with a firearm. (Tr. p. 207, lines 3-21). Neither had the responding paramedic.
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The parame'dic had i)reviously been dispatched to about 300 suicides, none of which involved
multiple gunshots and enly one of WMCh concerned a femaie who had committéd suicide with a
firearm. (Tr. p. 219, line .13 - p. ;2202,‘ line 19). Similarly, while the cause of death was |
undoubtedly a single gunshot wound to tile underside of the vietim’s chin, the' forensic
pathologist éould,nof rule out suicide or homicid¢ as the victim’s manner of deatlh: She recorded
it as undetermined. (Tr. p. 237, lines 1-8). The pathologist»cursorily estimated that perhaps
twenty percent of the female suicides she had seen ocpﬁrred by gunshot. (Tt. p. 241, lines 10-19).

At trial, the State presented a series of local residents who could speak as eyewitnesses to
tumult in the Passio’s marriage and who could account for their whereabouts that night and into
some of the early morning hours.;

The victim’s mother, Pam Bennington, did not suppoft her daughter’s relationship with-
Passio. She did, however, support her daughter, and had oﬁly moved out of the Passio’s home
and back to Ohio a short time befor_e the victim’s death. (Tr. p. 392, line 15 — p. 393, line 1; Tr.
p. 399, line 25 — p. 400, line 14). She noted that hef daughter and Appellérit “fought consténtly”
and Appelant “wouldn’t let her do anything.” He would call fhem incessantly when they took
too long at the grocery store. If Pam tried to intervene, Appeliant would érder h¢/r back upstairs.
Pam did not want to make things worse by éetting involved.' Once she witnessed Appellant grab
and shoye the victim during a fight. The victim was pregnant at the time. The victim also showed
her mother bruises when they lived in Ohio and Wlhen they lived in Ridgeland. (Tr. p. 394, line 1
—p. 395, line 21). , |

Accg_rding to Pam, Appellant once flipped the kitchen table w_hilé holding a baby. One
time he threw a éa"c agains‘; the wall because he was mad at it. He called the,victi_m degrading

names and “always put her down.” He required things be done a certain way within the home.
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For example, Pam recalled Appellant sending the victim back to the store if his lunch meat was
not sliced by the. grocery deli precisely the way he liked it. (Tr. p. 396, line 8 — p. 397, line 20j.
Pam described him as “é éontrol freak.” (Tr. p. 404, lines 18-19). |

Pam testified that the victim wanted a divorce, “She just céuldn’t take it anymore.” (Tr.
p. 398, lines 12-19). Pam stated her daughter planned to keep working to save money for.the
‘divorcie, and that at some point Pam would come back to Ridgeland to help her leave. (Tr. p. 398,
line 21 — p. 399, line 20). The victim met §vith a local family law a&orney a céuple of months
prior to the shooting. The attorney recalled\ that thé victim was pregnant, concerﬁed, and
frightened. The aftorney informed her about the services of a domestic abuse shelter in Beaufort.

- The attorn\jc‘y had also receiveq expressions of concern for the victim from Ridgeland residents.

She did not meet with the victim aﬁer réferring her to the shelter. (Tt p.‘ 378, line 4- p. 380, li'ne
24), | | A

A manager at Jasper’s Porch testified that when Appellant and the victim were at work
together, “he was always looking to find out what she was doing and where she was while she
was working” and that “some days you could feel tension in the air.” (Tr. p. 330, lines 5-25).
Several times, the victim reported that Appellant had taken her shift money and placed it
somewhere in the o/fﬁce. (Tr. p. 33 i, lines 2-7). The manager noteci that the victim was happier
when Appellant was not around, and more reserved in his presence. (Tr. p. 336, line 13 — p. 337,
line 2).

A shift leader at the restaurant, Lisa, also testified aboﬁt her relationship with the Passios.
She explained that Appellant sang Lisa’s praises and the victim stopped getting along with her at

some point thereafter. Appellant told Lisa that he moved his family to Ridg\eland to remove the

victim from a bad lifestyle in Ohio. He told Lisa his wife’s friends were trash and that he wished
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she would hang out with Lisa insteéd. She testified that Appellént was controlling of the victim,
watching her from fhe cameras in the office or staring at fler from certain positions within the
restaurant. One time, Appellant punched a wall, and he would kick trashcans. (Tr. p. 341, line 15
—p. 345, line 21).

Shelby, a co-workgg\at Jasper’s Porc\h, was good friends with the victim. Their children
would play together. She said you could tell that the victim and Appellant were having problems
during the last six months of the victim’s life. Shortly before her death, the /Passié family
threatened to fire Shelby if she kept spénding time with the victim because “according to them,
you know, she wasn’t acting right; she was lashing out.” The day before the shooting, the victim
told Shelby about her plans for that weekend. (Tr. p. 382, line 1 —p. 385, line 24).

Another Jasper’s Porch employee, Brandon, testified that he was very good friends with
the victim and ended up having a brief affair with her. They maintained a friendship thereafter.
He explained that she acted “100% different” when Appellant was ardqnd. The victim acted
resewéd around her husband, but when Appellant was not around, she was élways. laughing,
vocal, and trying to hag/e fun. Brandon tes_tiﬁ;,d that rumors flew about their affair and Appellant
confronted him about 1t twice. The first time, Brandon adamantly denied it. Afterwards, Brandon
noticed that cameras went up in the kitchen at work. Work wés also “completely different” when
Appellant and the victim were there at fhe same time. Appellant “was worried about what
Michelle was doing all the time” and it made for a tense environment. (Tr. p. 306, line 9 — p. 310, |
‘fine 1).

The victim would pick Brandon up for work at h1s mother’s house. As a res/lilt, the victim
befriended Brandon’s mother Carla. The victim afranged regular’ i)laydates for her own children

with Carla’s grandchildren at Carla’s house. After some time, the victim began hiding her van
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around the block from Carla’s housel Sometimes, Appellant would show up at Carie’s when the
victim was there “as if she was:caught doing something wrong.” When this happened, the
Passios would argue aﬁd leave; But Appellant “Was_neVer angry” when they came over as a
couple. Cathy described the vict'}m and her children would act differen;t when Appellant was
around: they Were passive, “little aﬁtomatbns, robots.” Without Appellant, the children acted like
normal toddlers. Cathy advised the victim that she did not have to live with the “degrading and
abusive” way Appellant treated her and that she should talk to Cathy’s divoree attorney. (Tf. p.
354, line 2 — p. 361 line 15). |

Another empleyee at Jasper’s Porch, Angel, testified that when Appellant and the victim
were workipg at the same time ‘;;ou could tell wk\len there w[ere] problems.” Each of them
would speak about their relationship issues with co-Workers and it caused everyone to walk “on
eggshells.” One vtirne he made her change clothesdurihg a waitressing shift. (Tr. p. 292, line 22 —\
p. 294, line 10). : | ' | | B

The night of the shootihg, Angel. was traveling past Scheoner’s, a bar just a fe\;v blocks
from the Passio’s house, when the victim saw her through the window and invited her in for a
drink. According to Angel, she seemed a little sad and mentioned she had to.be home at 12 AM.
Five minutes before midnight, fhe friends decided to have another beer. But at 12 AM, the phone
rang and everyone could see from the caller ID that it was Appellant. On tﬁe second call,
someone picked up the\phone and handed it to the victim. A few minutes later, Appellant sthed
up and Angel could tell from his facial expressiens that he was upset even though he was
speaking to the victim ip a quiet voice. The vicﬁm lit a cigarette and Appellant “kipd of knocked

it out of her hand.” The victim announced that was her cue to leave. (Tr. p. 296, line 10 —p. 300,

line 4).



The bartender at Schooner’s also noticed the argument ;md Appellant’s knocking of the
‘victim’s cigarette. She estimated they argued for twenty to thirty minutes. “And then, she left,

and he left shortly there,' after her.” She estimated they were goﬂe from Schooner’s by 12:30
AM. (Tr. p. 286, line 10 —p. 287, 1ine 2). The victim had befriended the bartender, who testified
it was ordinary for the Passic;s to drop by Schponer’s after J asper’s Porch closed up for\th.ef night.
The night of the shooting, the victim came into Schooner’s tp visit the bartender. They r’nad6
plans to meet up with their children the folloWing day. They were cutting up around 11 PM.
When the clock struck midnight, Appellant called:the bar because the victim had not yet made it
home. Appellant then came to Schooner’s_and that’s when lthe argument started. (Tr. p. 282, line
2— 286, line 8).

Brandon was also at Schooner’s that night. Before he got to the bar, however, he visited
with Appellant. Friends at the time, Appellant called him over and they shared a cduple of drinks
on Appellant’s front porch. (Tr. p 311‘,i lines 5-25). Brandon left. He hac\l‘ to walk right by
Schooner;s on his way home and decided- to stop in. He greeted Angel and the victim and went
over tp talk to anothgr woman. Brandon pemembered that Appellant came in and “you could tell
he was displeased” és he talked to the victim. He “saw her go to light a cigarette and him knock '
it out of her hand.” Appellant went out and got on the phone. The victim left, and Appellapt left |
© “shortly afterwards.” (Tr. p. 313, lines\ 1-25). Brandon thought he hear/d Appellant mention he

~ needed to go pick up somé Jagermeister from the restaurant, which Brandon found odd because
Jasper’s Porch had lost its liquor license and he thought all of the liquor had already been
removed. (Tr. p. 314, lines 6-11). Surveillance fo~otage shows Appellant arriving aF Jasper’s
quch at 12:53 AMV the night of the shooting and leaving with a black case in his left hand at
12:55 AM. (State’s Ex. 6; Tr. p. 333, line 11 —p. 334, line 18).

; ,



Once, a few weeks before the victim’s death, Appéllant took Brandon and a couple of
other cooks to a back room and showed him a gun in “a black case.” (Tr. p. 310, line 12 —p. 311,
1in¢ 4). Appellant had called other Jasper’s Porch employees into his office where they could see
the gun. Lisa testified that Appellant called her office and shpwed her a gun in an open, black

case. (Tr. p. 345, lines 1-21). Lisa’s husband Otto, who at one time consulted on operations at

)

J asper’é Porch, also recalled seeing Appellant with a gun jn a black, box-like case ih his office at

| the,restaurar‘lt. (Tr. p. 351, line 3 —Ip. 352, line 12).

Months after the shooting, Appellant met up w’ith Otto at a gas station to pay back a debt.

AJ “[A]ll of the sudden,” Appellant told him his hand was injured during the shooting because “he
had the hand on the gun when the fatal shot was triggered.” Appellant told Otto the victim shot
twice towards him, missing him and hitting the wall. (Tr. p. 352, line 13 — p. 353, line 17).

'Tﬁming back to Brandon, he made it home from Sc\hoonef’s aro;md 2 AM. He received a

Facebook message from Appellant asking for a baby bottle. Brandon had two children and
Appellgnt had ;:ight, so the request puzzled Brandon. (Tr.vp. 314, lines 14-24). Appellant also
contacted the victim’s friend and co-worker Shelby around 1:45 AM that night “asking for a
bottlé.;’ Shelby said she did ﬁot have one to spare and that was the end of their convefsation; She
heard the victim in the ba‘ckgr;)und of the phone call. (Tr. p. 386, line 2 — p. 387, line 5).

" Buzzed, Brandon messaged Appellant back at 2:03 AM that he did have a baby _bottle.
Appellant came over “almost instantaneous(ly].” (Tr. p. 3 14, line 24 — p.- 316, line 25). Appellant
took a seat on Brandon’s front porch and began unldading on Brandon about it beiflg “bad” at his
house. Appellant “rr‘lentioned Michell'e- killiné herself,” stating “I hope tonight’s-not the night

‘that something happens.” That .made things “weird” according to Brandon, who assured

Ai)pellant things would be ok in time and that he needed to go to bed. Appellant took the baby
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bottle-and went back to his car. Brandon estimated the conversation lasted lcss.than ten minutes
and that it must have been about 2:10 or’-2:.1 5 AM. (Tr. p. 318, line 13 —p. 319, liné 14). Brandon
knew that the victim had recently spoken to a mental health therapist at Appellant’s behest. (Tr.
p. 323, lines 7-22; Tr. p. 328, line 21 —\p. 329, lin'e_ 4). He also ;[estiﬁed that in the month prior to
tie victim’s death, that Appellant f‘had hinted to”/ suicide in relation to the victim. Brandon
recalled thinking Appellant had told him that ;vas the reasoﬂ he moved the gun to the restaurant.
(Tr. p. 327, lines 13-25).

/ A teenager who lived tWo houses behind the Passios was sitting outside around a fire
with her friends between 1:00 and 3:10 AM that night. She helard a male and a female arguing, a
door slam, and then gunshots from the direction of the Passio’s house. She recalling hearing two
shots, a pause, and. two more. She 'estima{ted that she heard these evénts take placé sometime -
betweén 2:30 and 3:00 AM. (Tr. p. 263, line 5 — p. 264, line 25; Tr. p. '266', lines 3-24).

Another neighbor .who had befriended the victim said that she did not hear any gunshots
that moming when she woke ub around 4:3\0 or 5 AM to get ready for work. Nor did she hear
any between ‘5:30 and 6- AM when she was out Wal};ing her dog. When she returned to her
cottage with her dog, she saw police at the Passio’s house and she sgw Appelle_int ﬁlliy dressed in
slacks and dark clothes'rather than his normal pajamas. The neighbor had planﬁed to meet the
victim that day. Prior)to this event, the victim had shbwn her neighbor bruises hid_df:n underneath
her clothi;lg. The neighbor explained that she had advised the‘ victirh to leave Ai)pellant. Thg »

jleighbor would-hold oﬁto money and cigarettes for t:he victim so that Appellant would not take
them from Ler. She never séw Appellant walk the Passio’s dog and belif:ved he kept a cabinet of

food just for himself that his children and the victim were not allowed to access. (Tr. p. 270, line

7 —p. 275, line 13).



App'ellant presented some contradictory testimony at trial. Appé:llant presented Pam’s
mother and the victim’s grandmother, Linda Bennington, who testified that she told ’the_
| Ridgeland investigator that Pam “was a pathological li;ir.” At trial, Linda explained thaf she was,
referring to freqUent lies about “inconsequential” things around young children. (Tr. p. 431, line
17 — p. 432, line 9). Linda was aware that the victim was not happy with her marriage and
“wanted out. (Tr. p. 434, lines 13-20; Tr. p. 436, lines 11-15). Another witness, an across-the-
street neighbor to the Passios, testified that it appeared they had “a typical marriage.” She could
see £hem arguing at times but also saw them being “very l)’oving.” (Tr. p. 548, line 6 —p. 550, line
6). She believed the victim “was a very loving mother, [but wa;] kind o:f erratic.” But then again,
as she later acknowledged, they had eight children. She did 'rvlot-hear anything on the night of the
shooting. She also testified that jshe witnessed Appelllant .‘walk the d'og on a daily basis. (T%. p-
551, line 3 —p. 553, line 25).

'Appeliant preseqted e/xpert testimony from Dr. Sarah Stuchell, psychol-ogis't and licensed
marriage and family therapist. (Tr."pt 458, lines 2-4). Just months prior to the-shooting, Dr.
Stuchell briefly treated the victim and Appellant both individually and as a couple. During her
initial ciinical assessment, the victim repgésentcd she met with Dr. Stuchell at the behest of her
husband, who believed she had bipolar disorder. She was pregnant, stressed, and having mari.tal.
issueé, (Tr. p. 459, line 5 —p. 460, line 13).» Appellant provided the péychologist “more collateral
information on the symptoms of bipolar that he saw in her”—he had res.ea\_rched bipolar disorder
on the internet and persohaliy opined that sh; had bipolar 1, with rapid cyc-)ling; (Tr. p. 461, line
23 —p. 462, line 7). | | |
| During her aséessment, fhe victim disclosed to Dr. Stuchell that she smoked cigarettes

and drank alcohol during her prégnancy, and that her husband accused her of using rharijuéna.
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He had her submit a drug test and it “came up positive. She_\did not disclose, but Dr. Stuchell
learned prlor to trial, that the victim had prev1ously sought treatment for depression. (Tr. p 461, |
lines 2- 17) The victim did report she was seeking a351stance from a domestic abuse shelter and
always denied thoughts of self-harm. (Tr. p. 478, line 13 — p. 479, line 13).

After completing her initial assessment, Dr. Stuchell diagnosed the vietim with
“unspecitied anxiety disorder; unspecified traum.a~ and stress or related disorder; felatiénship
distress with spbuse or intimate partner; religious or spirittlal problem,” and noted to “rulp out
‘ biplolar disorder.” (Tr. p. 462, lines 19-24). Dr. Stuchell later explained that the “religious or
spiritual problems”‘ derived from the victim’s goihg along with Appellant’s religion “e\teh
though it gave her internal struggles.” The psychologist even made a written reference to
“religious bralnwashlng ? (Tr p. 477, hnes 2-18). Dr. Stuchell recalled the v1ct1m complaining
that her husband was controlling. (Tr. p. 470 line 24 p 471 hne D).

Dr. Stuchell noted other problems:

éhent r/eports she and her daughters are not allowed to wear makeup,
jewelry, or fancy clothing due to husband’s controlling, which is influenced by
religious ideas. Client also reports it is because of their religion that she is on her
eighth pregnancy, and that she is to be sexually available for her husband

whernever he wants, and with no birth control, Client reports she wants a divorce,
- and she is done with his controlling behavior. y

(Tr. p. 477, line 24 — p. 478, line 9). )

The péychologist never recorded h diagribsis of bipolar. (Tr. p 484, lines 2-25; Tl;. p. 488,
lines 1-11). Yet she opined at trial that the victim gisplayed symptoms of bipolar disorder
because “she would leave the house/ late at night” and "‘stay out all night.” She did not “need a

~whole lot of sleep” and was texting “like, 30 guys” which she referred to as acting out sexually.

There was also drug use and drinking. (Tr. p. 472, line 24 — p. 473, line 6).
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Appellant underwent his own initial assessmént by Dr. Stuchell whe;ein he complained
that the victim caused him stress and anxiety. “His biggest complaint was anx.iety err the stress
 that was going on in his marriage with Michelle.” In hIs lone solo session, Dr. Stuchell assessed
Appéllant for “unspecified anxiety disorder; anci then, history of obsessive compulsive disorder
with good insight, which s in remission; and then relationship distress with spouse.” (Tr. p. 47A1,
line 17 — p. 472, line 14). Dr. Stuchell k‘recallevd Appellant complaining that his wife was the root
of his own issues and that he hoped therapy would help them both. (Tr. p.. 474, line 21 — p. 475,
line 2). |

Five days after the victim’s assessment, the couple joined Dr. Stuchell for a ‘marital
counseling sessisn (Tr. p. 463 linss 8-9). During this session, Dr. Stuchell reviewed the criteria
for blpolar with the couple but did not record a specific diagnosis for that condition. (Tr. p 463
lines 14-25). She did refer the victim to a psych1atr1st Dr. Stuchell’s second and final session
with the couple occurred a week later. They discussed marital problems with the psychologist,
vs;h'b recorded “that both client and her spouse had ‘appeared to develop; insight to’ theif
relationship issues.” (Tr. p. 465, lines 1-10). Each spoke about their own infidelity. (Tr. p. 479,
line 14 — p. 480, line 3). | |

The victim next met with a psychiatrist, who noted that “the patient had one episode that
lasted three to four weeks [which] meets the criteria for a manic episode. Patient states that she
feels this was dlie to tﬁe fact that she had beeﬁ pushed to her limit and wanted a di’Vo;ce.” The
psychologist discussed the potential for bipolar disorder with the victim and encouraged her to

.
call if she experienced extendedv_p'eriod of decreased slee;p or racing thoughts. (Tr. p. 465, line 24
—p. 466, line 12). |
The victim then engaged in three therapy sessions with a mental health clinician. Notes .
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from these sessions make no mention of marital issues or bipollar disorder. (Tr. p. 466, line 20 —
p. 467, line 21). Records also showed that the victim made an appointmént for her oldest son, but
“her husband became angry because she did not discuss with him first, and called to cancel the
appointment.” The victim stéted “she is not allowed to do anythfng without his permission,”
including working at the family restaurant,” whic(h the therapist noted “contributes to depressive
symp‘goms.” (Tr. p. 485, line 13 — p. 486, line 3). But the victim’s beha\}ior was noted as “calm;
her thought process was logical and goal-direc;ted; that Ashe did not have any suicidal ideation.”
(Tr. p. 482, line 23 — p. 483, liﬁe 7. The therapist recorded that the victim was engaged and
making» progress. At thc;, conclusion of these sessions, the victim received a diagnosis of
“unspecified anxiety disorder.and unspecified depressive disorder.” (Tt. p. 486, line 17 —p. 487,
1ine.25). | |

Appellant also presented expert testimony in the area of crime scene investigation and
bloodstain patterns. (Tr. p. 503, lines 7-19; Tr. p. 511, lines 1-4-16). Donald Girndt, a former
SLED agent, testified that he reviewed photographs of the crime scene and opiﬁed that fherc
were weaknesses in the manner in which Ridgeland Police Department processed the scene.
They took few photographs and did not use evidence ‘marke‘rs or trajectory rods. (Tr. p. 514, line,
21 - p.‘ 523, line 21). He testified that>the investigation file he reviewed tended to support
Appellant’s version of events “based on the way it was documented,” but he also testified that
his examination “mainly focused on the physigal evidence” and he “didn’t pay much attention”
to the videotaped portions of the investigative file which depicted Appellant’s versions of events.
He testified he considered Appellant’s'.accounts—one being suicide and another being-a str<uggle
over the gun—“could be combined” for purposes of his second-hand analysis. (Tr. p. 523, line

22 —p. 526, line 9). His testimony also revealed that he did not consider evidence or testimonials
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in the ﬁie which may cause him to question the veracity of Appellant’s accounts. (Tr. p. 527, line
. 17 —p. 529, line 1).

Appellant also put forth testimony from a number of Appelllant’s closest relatives.
Appellént’s father, Richard Péésio Sr., testified about Appellant and the victim’s reiationship.-'He
said that as time went on, “Michelle_ seerﬁed to be turning a certain way every time she got
pregnant. Things Qould happeh. ‘Comments w?uld be made,” and Appellant started calling his
father for advice. The victim would talk to her féther—in—law about what Waé going on as well. He
was close with both of them. He testiﬁed t};at once the victim hit her third trirﬁester,- “it would'
seem that these things would calm down.” (Tr. p. 555, line 2 — p. 557, iiné 12). As things got
worse for his son, Richard Sr. suggested that Appellant move his family from Ohio to South
Carolina so they could “talk a lot _easier” and so they could get the victim some help. (Tr. p. 558,
line 11 —p. 559, ling '2). When they moved to Ridgeland, Richard Sr. rented a house for them and
gave Appellant and the victim job‘s\at Jasper’s Porch. (Tr. p. 559, lines 10-22),T

R\ichard Sr. said he thought the victim needed help because, for exampie, he heard her in
the background on aphone call “re-writing the book” of bad language against her husband.
Another time, during tropical storm Bonnie, Appeilant called him in the early momingvhours
because the \\/ictim‘was not home. Richard Sr. went out looking and found her a few blocks away
walking barefoot in the rain without a jacket. He said she refused to accept a ride home. (Tr. p.
559, line 23 — p. 563, line 1). He testified she was a good employee at the restaurant, and that she
was outgoing an_d very personable to the point where yéﬁ just could not help but like hfr. But he
“had an isspe” because “she just had a baby, you know. Somebody ﬁeéds to be home.” (Tr. p.

1563, line 20 — p. 564, line 15). He described Appellant as “a know-it-all” and as someone who

" was opinionated and “hard to argue With.” (Tr. p. 571, lines 2-5). He acknowledged that his son
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followed in his own footsteps because father and son were devout Catholics and each had eight
home-schooled children. (Tr. p. 572, lines 1-24). Richard Sr. knew that Apf)ellant had confessed
to emotional infidelity while living in Ohio. (Tr. p. 574, lines 16-25). | |
Appellant called R_ichard Sr. the morning that the victim ciied. He told his father that the
victim shot herself. Richard Sr. jumped up and drove over to their home. He found Appellant on
" the porch, alongside a white stool or chair with “blood all over it.” Contrary to the first
responder’s testimony, he described Appellant’s hand as still bleeding. “He was trying to wrap it
up, but you 'céuld see it, you know, . . . just shaken.” (Tr. p. 564, line 16 — p. 565, line 9). The
police were already at the .house processing the crime scene when Ric;hard Sr. arrived. Still on
the front porch, he tried to comforp his son. (Tr. p. 565, lines 9-15). Richard Sr. recalled an
officer telling him “he was about 95 bercent sure that it was a suicide, because of the angle of the
gun, and he [motioned].” (Tr. p. 566; line 23 — p. 567, line 5). After ten or twenty miﬁutes,
Richard. Sr. was allowed inside and he took care of the children and called the victi;n’s mother.
After taking the children to eat af Jasper’s Porch, he told the eldest son what happened. (Tr. p.
565, line 17 — p. 566, line 11).

Three c;f Appellant’s children also testified on his behalf. Their eleven-year-old daughter
testified that her parents argued. She thought that life with her dad waé normal,-but that her mom
“was happy sometimes, and sad, and sfuff ‘like that.” (Tr. p. ‘531, line 4 — p 534, line 2.1). She
testified that s/he was in the bedroom she shafed with her two younger sisters when the ;hooting ‘
happened. Shé does not hélec a clock so she did not know what time it was, but she thought it
was the middle of the night. She “heard two Bangs; and [her] mom saying, do you want me to do

'it again; and then another bang.” (Tr. p. 535, lines _3-11). She said her mom sounded “kind of

-ahgry” and her dad was crying. She stayed in her bedroom until later that morning when her
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grandpa ushered her out of the house. On cross—ekamination, she testiﬁeo she sort of
remembered telling the investigator that she thought the bangs she heard sounded like her mom
hitting something, like a hand smack on a table. (Tr p. 535, line 14 — p. 538, line 5).

Their twelve year old son téstified that his mother was hlS main caretaker and tzvas softer |
and less frequent with punishment than his dad. But he recalled his mom being more violent at
times and taking frequent nans. (Tr. p. 539, lines 10-11; Tr. p.‘541, line 2 — p. 542, line 1"0). The
morning of the sho.oting, he remembered waking up like normal but his dog was in his room
frightened and acting as though she had heard a loud noise. (Tr. p. 542, line 11 — p. 543 line 3.).
He personally had not heard anything. (Tr. p. 547, lines 1-4). His ioom was nearly all the way to
the back of the house. (Tr. p. 547, lines 19-25). )

The eldest son, a fifteen-year-old, testiﬁed that his mom “was kind of secretive at times,
but she was usually very happy.” (Tr. p. 605, hnes 11-12; Tr. p. 607, lines 24-25). He said that
sometimes she would “Just kind of leave” the house and it seemed like “she was always trying to
hide something,” like her smoking cigarettes and seeing friends she was not supposed to see. (Tr.
p. 608, lines 1-21). This left him responsible for watching his younger siblings at times. (Tr. p.
609, lines 12-16). He said that there was only one /cupboard in the house that “nobody went,into’:
and it was used to store alcohol and mixers. (Tr. p. 611, lines 11-25). He stated that his dad did
not like his mom to wear makeup “but he never forced _her to not have it.” (Tr. p. 623, lines 2-
16). After they had lii/ed 1n Ricigeland for a while, the son testified, his. momi started to “go
through these large fits where she would just sleep for hours,i’ and he was easily annoyed by
“little petty fights between the kids.” (Tr. p. 612, lines 7-24). The ﬁfteen-}iear-ol(_l later

“acknowledged that his mom was pregnant and waitressing the maj ority of the time she lived in

South Carolina. (Tr. p. 627, lines 1-16). Additionally, he acknowledged that at the time of her
18



death, she was caring for a six week old baby which would have caused her to lose sleep at night,
.and that His dad was at work a lot and not helping out around the house. (Tr. p. 628, lines 1-13).
The eldest son also recognized that he had previously told counselors that his mom felt trapped
because only his dad could leave the house and that his did Awould become angry and question-
" ridden when his mom was late. (Tr. p. 624, line 26 —p. 625 line 7).

He assessed that his dad “was completely oblivious”.to what he believed was going on
with his mom and that whephe found out he began acting in the manner other witnesses had
described as controlling. -(Tf p. 615, line 22 — p. 616, line 7). He said he had never seen his dad
hit or push his mom but he had seen his mom hit his dad and one time he had to get involved.
(Tr. p. 620, line 18 p. 621, line 13) He testified that-one time he saw his grandma’s boyfriend
yelling at his dad and when the boyfriend punched his dad, he saw his father respond by
grabbing and restraining him on the ground. (Tr. p. 618, line 15 —ip. 619, line 10). He later
testiﬁed that he had seen his dad try to phy.sically restrain his mom and that sometimes she could
get v1olent by throwmg something. (Tr. p. 630, 11nes 1-19)..

The son testified that as he began hearing more arguments between his parents, he
“started getting up to see if [he] could do anything” because his presence seemed to calm his
mother down. As he described it, when he “was aro;nd, she didn’t act so erratic” and “a lot less
would happen” between his parents. (Tr. p. 615, lines 1-12; Tr. p. 630, line; 14-17). He said he
started getting up after his bedtime at night “and ﬁnding’out what was going on” in his home.
(Tr. p. 628, lines 14-21). He agreed that he was scared of what mighf hapf;en between his parents
and that he did not know what happened behind closed doors and when he v;'as‘ not around. (Tr.
" p. 632, lines 10-20).

As to the night of the shooting, he testiﬁed he was asleep and did not hear anything—his
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robm was in the back of the house and his door Was shut. But he did recall his doé being under
his bed When he woke up and téok that as a sign that there had been a loud noise. (Tr. p.‘6él, line
16 —p. 622, liﬁe 3; Tr. p. 628, line 22 — p. 629, line 6).

Appellant’s final witness was his brother, Stephen Passio, the general manager at 3asper’s
Porch. (Tr. p 633, lines 14-25). He testified fhat the victim began as a good employee at the
restaﬁrant, but he “;ssﬁmed, as: her pregnancy went on, progfessed, she either gét tired. She
started to slow down-a little bit. And then, more towards the er‘ld of her employment there, she
started [ ] to bring her home life intQ work. She Waén’_t always cheerful. . ..” So he began placing
her on less-busy shifts. Eventually, he cut her from all work and told her she “needed her to step
away, take care of whatever was going on at home.” (Tr. p. 634, line 20 — p. 636, line 12).

Stephen otherwise testified that business at the restaurant shut down after the shooting and that

many of the witnesses at trial were all let go. (Tr. p. 641, line 20 —p. 642, line 8).
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STANDARD OF | REVIEW FOR ISSUE I

“On appeal from the denial of a directed verdict, this Court views the evidence and all
reasonable inferences in the light most favorable to the-State.” State v. Butler, 407 S.C. 376, 381,
7'55 S.E.2d 457, 460 (2014). The tfié.l court should deny a motion for directed verdict as to any
charge when “there is ‘ény substantial evidence Which reasonably tends to prove the guilt of -the
accused, or from which his guilt may be fairly and logically deducea.’” State v. Phillips, 416
S.C. 184, 193, 785 S.E.2d 448, 452 (2016) (quéting State v. Littlejohn, 228 S.C. 324, 329, 89
S.E.2d 924, 926 (1955)). “In reviewing a motion for directed verdict, the trial court is concerned
with the existence of evidence, 'notkwith its weight.’\? 1d. at 1492, 785 S.E.2d at /452. While “the
Jury must consider-alternati:ve hypotheses, the court must concern itself solely wi’éh the existence
or non-existence of évidence from _which a jury could reasonably infer guilt.” State v. Bennett,
415 SC 232,237,781 S.E.2d 352, 354 (2016) (emghasis in originai).

I. Appellant should not have been directed a. verdict of acquittai as to murder:
because the State presented substantial circumstantial evidence that Appellant
had the motive, means, and opportunity to have killed his wife prior to him

calling 911 and reporting that she committed suicide and also that she shot
multiple times. ‘

The trial court found that the State presented 'substa;ltial circumstantial evidence pointing
to& Appellant’s guilt. (Tr. p. 428, lineé 16-20). “If there is any direct evidence, or if there is
substantial circumstantial evidence, that reasonably tends to prove the defendant’s guilt,” then
fhe céurt properly submits the case to the jury. State v. Rogers, 405 S.C. 554, 563, 748 S.E.2d
265, 270 (Ct. App. 2013). Substantial circumstantial evidence exists when the evidence
submitted “reasonably tends to prove” that Appellant killed the victim. Id. at 555-57, 748 S.E.2d
at 271-72. A directed verdict motion should be deniéd only “when the e;\/idence merely raises a

suspicion that the accused is guilty.” State v. Mitchell, 341 S.C. 406, 409, 535 S.E.2d 126, 127
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(2600).

Circumstantial e\;ide;lce “gains its strength from its combination With other e\;idence, and
- all the circumstantial evidence presented in a case must be considered together to determine
whether it is sufficient to submit to the jury.”'State v. Rogers, 405 S.C. at 567, 748 S.E.2d at 272.
Parsing some of the facts presentedj,, as Appellant has done, may appear to establish a
“speculative inference”' of guilt. (Br. of App. at 27). But the State did not present scarce, singular -
instances of conduct sufficient to raise only a mere suspicion of guilt. Cf. Staté v. Bostick, 392
S.C. 134% 141-42, 708 Sh.E.2d 774, 778 (26_1 1) (“No direct evidence linked Bostick to the crime
scene or the items found in the burn pile.”); State v. Arnold, 361 S.C. 386, 390, 605 S.E.2d 529,
- 531 (2004) (fingerprint on cup lid in victim’s borrowed caf, later found short distance from
“defendant’s father’s home, raised mere susbicion of guilt when victim’s body was found in’
separate location); State v. Buckmon, 347 S.C. 316, 555 S.E.2d 402 (200'1) (while evidence
established that defendant walked in the direction where victim was found, no evidence placed
~ defendant at the scené of the crime and ciefendant’s house was in the same direction); State v.
' Mi{chell, 341 S.C. at 469, 535 S.E.2d at 127 (2000) (“The oniy evidence lihking respondent té)
the ‘burglary is the fingerprint.”); State v. Schrock, 283 S.C. 129, 132, 322 S.E.2d 450, 452
(1934) (“Nothing in evidence placés Schrock at the sceﬂe of the crime.”). Here, the State
established an bperative chain of facts from Which the jury could reasonably coqclude guilt
beyond a reasoﬁable doubt, and the trial court did not error in submitting the case to the jury.

The-evidence_the State presented established motive, means, and opportunity ’reasohably
teﬁding to prove that Appellant was criminally réspons'ible for the murder of his wife. (Tr. p.
416, line 17 — p. 428, line 15). Appellant called 911 and placed himself with the victim and with

his hands on the gun contemporaneous to the shooting. He told the 911 operator that his wife
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shot herself, and also that they were arguing. He made it known that their argument got physieal,
stating that hie wife attacked him a few times, knocked his contacts from his eyes, and that he
hurt his hand on the bottom of the gun when it went off. (State’s Ex. 1). He relayed this
information to responding law enforcement and stated that he arld his wife struggled over the
weapon. (Tr. p. 98, line 4 — p. 101, line 3; Tr. p. 105, lines l5-22; Tr. p. 165, line 6 — p. 167, line
7. Forens1c evidence corroborated a physical struggle,.as both Appellant and the victim left
DNA on the trigger of the pistol. (Tr. p. 257, lines 14-18). And, fingernail scrapings from each of
the victim’s hands contained a complex mixture of two persons’ DNA. (Tr. p. 251, lines 16-25).
Moreover, the victim had plans for the days following her death, \contrasting Appellant’s
assertion that she committed suicide. (Tr. p. 38;,. line 22 — p. 386, line 1; Tr. p. 284, lines 3-6).
Further contrary to Appellant’s report of a suicide were the multiple‘ bullet strikes located
in the home. A bullet struck a door frame behind“ the victim’s head, and another struck a
windowpane in the same dlrectlon Yet the vietim was located ly1ng on the sofa with her head
back. (Tr. p. 128, lines 5-25; Tr. p. 221, lines 16-18). Appellant reported she fired into the air.
(State’s Ex. 1 at 1:39 to 1:45). Months later, Appellant, unprovoked, told another acquaintance
- from Jasper’s Porch that the victim shot t\zt'ice towards him, mi-ssing him and hitting the wall.
(Tr. p. 352, line 13 — p. 353, line 17). From the evidence of .a phyfsical struggle and the stray
bullet marks behind the victim’s head, the jury could reasonably conclude the killing occurred at
the hands of Appellant rather than as a result of victim’s personal volition, even in the heat of
passien. The jury was instructed they may find Appellant guilty of voluntary manslaughter if
they did not find him guilty of murder beyond a reaeonable doubt. (Tr. p. 713, lines 1-25).
- Temporally, it can be fairly and’ logically deduced from the evidence that Appellant and

the victim were at home arguing and that the argument culminated with Appellant killing the
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victim. See State v. Logan, 405 S.C. 83, 97, 747 S.E:2d 444, 451 (2013) (“evaluation of
circumstantial evidence requires jurors to find that the proponent of the evidence has connected
collateral facts in order to prove the proposition propounded”). The video from Jasper’s Porch
places}Appellant at the restaurant after the Passio’s public argument at Schooner’s bar. Their
argument at the bar began shortly after midnight and witnesses saw. Appellant and the victim
léave separately. (Tr. p. 282, iine 2 — 286, line 8; Tf. p. 296, line 10 = p. 300, line 4; Tr. p. 313,
lines 1-25). The bartender testified that she: esﬁmated that ‘Appellar'lt and the victim left
Schooner’s by 12:30 AM. (Tr. p. 286, line 10 — p. 287, line 2). Appellant made a quick stop at
Jasper’s Porch minutes before 1 AM. (State’s Ex. 6; Tr. p. 333, line 11 — p. 334, line 18). A |
neighbor who had been sifting outside most of the night heard arguing and gunshots b¢tween 1
AM and 3:10 AM—she estimated she actually heard the shots between 2:30 and 3:00 AlM.\(Tr.
p. Tr. p. 263, line 5 — p. 264, line 25; Tr. p. 266, lines 3-24), Around 2 AM, Appellant briefly
visited a co-“worker td pick up a baby bottle. Appellant told his co-worker that things were bad at
horBe, Appellant mentioned suicide, stating that he hoped it was “not the night that sometfling
happens” to the victim. He left by 2:15 AM. (Tr.‘ p. 316, line 16 — p. 319, line 14). Appellant
called 911 at 5:53 AM to report the shooting. (Tr. p. 221, lines 1-8). However, another neighbor
who regularly heard fighting at the Passio’s house and who ordinarily woke up between 4:30 and
5 AM testified she did not hear 'gunsﬁots at any point after she woke up that morning. (Tr. p. 270,
“line 19 — p. 273, line 20). Therefore, since it undisputed the Appellanf was pfesént at the time of
the shooting, the evidence reasonably tends to prove that the shootidg occurred after 2:15 AM
when Appellant arrived home with a borrowed’ baby bottle and before the neighbor woke up
- around 4:30 or 5 AM. |

The State also submitted substantial circumstantial evidence that Appellant introduced
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the murder weépon into the home on the night of the shooting, reasonably indiéating malice
aforethought. Video surveillance shows Appellant éntering Jasper’s Porch jus’; before 1 AM on
the same night as the murder and leaving moments léter with a black case in his left hand.
(State’s Ex. 6; Tr. p. 333, line 11 — p. 334, lirie 18). Witnesses who worked at Jasper’s Porch
also testified that Appellant had previously taken them into the restaurant office and showed
them a guh in a black case. The case‘they described was similar to the black object Appellant can
be seen carryirig out of the réstaﬁrant. (State’s Ex. 6; Tr; p. 310, line 12 — p. 311, line 4; Tr. p.
. 345, lines 1-2’1; Tr. p. 351, }ine 3 —p. 352, iine 12). Further, one witness/who saw Appellant
leave Schéoner’s said he believed Appel}ant said he Wask going to Jasper’s Porch to retrieve
bottles of liquor. (State’s Ex. 6; Tr. p. 314, lines 6-11). Yet the black case in the video is not a
box or other ordinary receptacle. Finally on this point, when law enforcemeﬁt arrived at -the
Passio’s at 6 AM 'in response to Appellant’s 911 call, they founci the gun on the floor next to the
victim and an empty hard-shell case in the back of Appellant’s car. Analysis located his DNA on
the handle. (Tr. p. 103, lines 13-17; Tr. p. 143, line 6 — p. 144, line 7; Tr. p. 220, line 22— p. 221,
line 5; Tr. p. 254, lines 10-22; Tr. p. 259, lines 11-23). \ ..

Moreover, the S;Eate pre;ented more than a mere suspicion that Appellant waited to call-
911 and report the shooting, indicating consciousness of guilt. See State v. McDowell, 266 S.C.
508, 515,224 S.E.2d 889, 892 (1976) (as a general _ruie, any guilty act or conduct by the accused
is admissible as some evidence of consciousness of guilt). First responders‘arfived at the Passio’s
hquse to find all eight children and the dog quietly asleep. (fr. p. 102, lines 2-24). The injury to
Appellant’s .hand appeared crusted and dry rather than fresh. (Tr. p. 212, lines 5-20). The

victim’s blood was not dripping from any wound, but rather had soaked into the sofa and had

coagulated on her person and on the floor and was thick like J ell-O. (Tf. p. 133, lines 3-15; Tr. p.
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212, lines 1-3). Something vabout the scene smelled off. (Tr. p. 112, lines 8-19, Tr. p. 133, lines 1- ~
3). The victim’s arm was cold to the paramedic’s touch. (Tr. p. 211, lines 17-21). And the
| neighbor who regularly awoke between 4:30 and 5 AM to get ready for her 6 AM work shift did
not hear any gunshots that morning, which would have been fairly contemporaneous to Passio’s’
5:53 AM call to 911. She also saw Appellant in slacks rathpr than his usugl pajamasb and was ,
home to see the police arrive. (Tr. p. 221, lines 1-8; Tr. p. 270, line 16 — p. 273, line 15).
Additional evidence reaéonably tended to 'p‘rove malice aforethought. Testimony
established a number of possible motives, including the victim’s plans to divorce Appellant, the
victim’s prior infidelity, and Appellant’s expr(e:ssion to others that he believed the victim “wasn’t
acting right; she was lashing out.” (Tr. p. 382, line 1 — p. 385, line 24). A number of State’s
witnessesltestiﬁed that they had witnessed Appellant act in an argumentative, coxitrolling, or
violent fashion with the victim. (Tt p. 341, line 15 —p. 345, line 21; Tr. p. 396, liné 8 —p. 397,
line 20). Their dual presence at Jasper’s Porch caused tension. (Tr. p. 292, line 22 —p. 294, line
10; Tr. p. 309, line 1 — p. 310, line 1; Tr. p. .33(.), lines 5-25). Outside of work, by at least one
. witness account, the viqtim‘ acted to conceal her whereabouts from Appellant,, who was
“degrading and abusive” of her. (Tr. p. 354, line 2 — p. 361 line 15). The victim had receﬂtly met
with a fémily court attorhey who testified that she planned to divorce Appellant. The attorney
described the victim as pregnant, concerned, and frightened, and she refefred the victim to a lo;al
shelter for victims of domestic abuse. (Tr. p. 378, line 4 — p. 380, line 24). The victim’s mother
corroborated the late wife’s plans to leave Appellant once she set aside enough money. (Tr. p.
398, line 12 — p. 399, line 20). The State also presented direct testimony that the victim had an

affair with another restaurant employee and that Appellant was at least aware of the rumors, if
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not the actual affair, as he confronted that employee about it and thereafter put surveillance
cameras around their/workpiace. -(Tf. p. 307., line 1 —p. 309, line 85.

,Respondént submits this issue’s fact-driven inquiry requires affirmance of the trial court.
Unlike other cases where our appellate courts have corrected the trial court’s failure to direct a
verdict, Appellant places himself at the scene, in a physical struggle with the victirﬁ, with his
hands on the murder weapon, and witness to(the shooting. There was additional evidence that,
Appellant brought the gun into the home that night and waited someltime after the shooting to
call 911. State v. Lynch, 412 S.C. 156, 173-74, 771 S.E.2d 346, 355-56 (Ct. App. 2015) (case
properly submitted-to jur;r on substantial circumstantial evidence where defendant Was the last
person see;n with victim af location of murder and State presgnted substantial evidence of flight);
State v. Bratschi, 413 S.-C. 97, 112—14, 775 S.E.2d 39, 47-48 (Ct. .App. 2015) (substantial
circumstantial evidence established by prior violent confrontatioﬁ between victim and defendant; .
defendant getting a.ride from a location near where thei victim’s vehicle was found with victim’s
dated blood on the steering wheel; and by gréve-like hole on defendant’s family land). In State v.
Frazier, 386 S.C. 526, 689 S.E.2d 610 (2010), the Court ruled that the State‘presented substantial
circumstantial evidenc\‘e of guilt by with evidence of the following: an affair between the {/ictim’s
wife and the defendant, defendant’s knowledge of victim’s whereabouts, defendant’s
confrontation with the victim shortly before the murder, defendant’s actions taken in preparation
féf the murder, and eyewitness testimony placing defendant near the murder scene at the time of
thé murder. Frazier, 386 S.C. at 531-32, 689 S.E.2d 610, 613. Respondent submits that the State
presented substantial circurpstantial evidence of the same caliber as the evidence presented in
Frazier, and Respondent asks the Court to likewise find thaf “[t]his evidence, when viewed

collectively, presented a jury question. . .” as to Appellant’s guilt. Id. at 532, 689 S.E.2d at 613.
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J
STANDARD OF REVIEW FOR ISSUE II

“The admission or exclusion of evidence is left to the sound discretion of the trial judge,

whose decision will not be reversed on appeal absent an a(buse of discretion.” State v. Saliz, 346

S.C. 114, 121, 551 S.E.2d 240, 244 (2001). To warrant reveréal, an appellant must:show not only
an alleged error, but also resulting prejudi;:e. Stdte 2 Thohpson, _305 S.C. 496, 502, 409 S.E.2d
4;.0, 424 (Ct. -App. 1991). Additionally, “[t}he appellate court ‘will n;)t disturb a trial court’s
ruling concerning the scope of cross—ekamination of a witness to test his or her credibility, or to
show possible bias or self—interest in testifying, absent a manifest abuse of discretion.”” State v.
Fullerj,‘425 S.C. 468, 476, 822 S.E.2d 910, 914 (Ct. App. 2019) (quoting State v. Gracely, 399
S.C. 363,371,731 S.E.2d 880, .‘884 (2012)).

N

I1. It was appropriate to admit a screenshot of Appellant’s Facebook profile page
through Appellant’s father, who was friends with Appellant on Facebook and
could identify the screenshot, because the profile page tended to reveal
Appellant’s father’s bias, prejudice, or a motive to misrepresent.

During gross-examination and over Appellant’s objection, the frial court admitted a
screenshot of Appellant’s Facebook profile page. The screenshot showed a selfie by Appellant
and another photograph of Appellant with two of hié sons. Appellant’s name, Rock Passio,

- appeafs underneath these photographs, and then the following: ‘;I know who I am. I'm a dude,
élaying a dude, disgﬁised as another dude.” (Tr. p. 577, lines 16-25; State’s Ex. 32). Appellant
objected on the basis .of relevance, further staﬁng that the witness, Appellant’s father Richard
Passio, Sr., did not authenticate the Facebook ;;age because he ;mly recognized the photographs.._
(Tr. p. 577, lirfs 16-20). )

Relev;clnt evidence is defined as “evidence having any tendency to make the existence of

any fact that is of éonsequence to the determination of the action more probable or less probable

than it would be without the evidence.” Rule 401, SCRE. “Evidence which assists the jury in



miViné at the truth of an issue is relevant and admissible unless otherwise incompetent.” State v.
Sweat, 362 S.C. 117, 126, 606 S.E.2d 508,‘513 (Ct. App.A 2004); see Rule 403, SCRE (relevant.
evidence may b‘e excluded if its probative value is substantially outweighed by the danger of -
unfair prejudice). ‘;Evidence is admissible if ‘logically relev{ant" to establish a matérial fact or
element of the. crime; it need not be ‘necessary’ to the State’s case in o.rd>er to be admitted.” State
v. Sweat, 362 S.C. at 127, 606 S.E.Zd at 513.

l'Additionally, “[b]ias, pr'ejudicé or any motive to misrepresem may be shown to impeach
the witﬁess either by examination of the Wwitness or by evidence othefwise adduced.” Rule
608(c), SCRE. “Our courts have followed the ‘general rule” that ‘anything having a legitimate
‘tendency to throw light on the accuracy, trhthfulness, and sincerity of a witness may be shown
and considered in determining the 4cr,edit to be gccorded his testimony,’” so that ‘on crosé— ‘
examination, any fact may be elicited which tends to show interest, bias, or partiality’ of the
witness.”” Smalls v. State, 422 S.C. 174, 182-83, 810 S.E.2d 836, 840 (2018), reh’g denied (Mar.
29, 2018) (quoting State v. Brewington, 267 SC 97, 100-01, 226 S.E.2d 249, 250 (1976)
(citing 98 C.J.S. Witnesses §§ 460 and 560a)).

Richara Sr. asserted during direct examination that he was very close with Appellant. (Tr.
- p. 556, lines 16-17). The screenshot therefore became relevant to ‘Ehe qﬁestidn of how well
Richard Sr. acfually knéw his son. Its admiésion during the State’s cross-examination of Richard ’
Sr. c;)nstituted competent impeachment evidence tending to establish bias, prejudice, or a motive
to misrepresent. Rule 608(c), SCRE.

Over the course of his direct examinéltion, Richard: Sr. delivered accounts of personal
interactions with Appellant .which/painted the victim in a derogatory light. Richard Sr. testified

v

that the victim regula{rly and wrongfully accused Appellant of “wild things” that were not
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believable and which- Appellant denled; that the Passio’s marital issues spawned from the
victim’s urlpleasant behavior; and that Richard Sr. himself had an issue with the victim working
shifts at Jasper’s Porch after giving birth. He attributed these wrongful accusations and unsavory
attitudes to the victim’s pregnaneies and elevated his son as the morally upright individual in the
marriage. (Tr. p. 555, line 25 — p. 564, line 7, ’fr. p 569, line 10 — p. 571, line 5). But he also
testified that one could not help but like the victim beceuse she was “outgoing, very personable,”
and had “a magnetism about her.” (Tr. p. 564, lines 8-13).

On cross-examination, Rlchard Sr. again represented' that he knew Appellant as well as
any father can know his son.” (Tr. p. 573, lines 7 8). The State established Appellant in some
ways emulated the life led by Richard Sr. They both had eight home-schooled children. (Tr. p.
572, lines 1 24) However, as cross-examination wore on, the State pointed out facets of
Appellant’s personal life Richard Sr. either did not know about or did not divulge in hlS prior
testimony. Richard Sr. testified he “would imagine” Appellant did not tell him everything. (Tr p.
574, lines 13-15). Appellant did not tell Richard Sr. that he posted a craigslist ad less than a
month after the victim’s death asking, “can we have two true loves in our lifjetime?” (Tr. p. 574,
lines 5-12). Richard Sr. was not aware that Appellant began texting another female after the
victim’s cleath and misrepresented to her that he was a law enforcement officer specializing in
bank robberies. (Tr. p: 575, line 9 — p. 576, line 2). Then the State presented State’s Exhibit 32.
(Tr. p. 576, lines1-25). . (

The Rules of Evidence 'provided the State with leeway to probe Richard Sr. for
truthfulness, bias, or a motive to misrepresent the facts and circumstances of Appellant’s

relationship with his wife. Rule 608(c), SCRE. The text on the profile page, which Richard Sr.
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could ~irdentify as belonging to his son,' casts doubt upon the vefacity of Richard Sr.’s self-
professed closeness with Appelle;nt. The exhibit bore relevancé to Richard Sr.’s credibility,
including wﬁether he had rgliablé knowledge about what went inside his son’s home. Rule
668(c), SCRE;' Smalls v. State, supra; see alsé State v. Sims, 348 S.C. 16, 25, 558 S.E.2d 518,
523 (2002) (noting 608(c) preserves well-established South Carolina precedent). For these same
reasons, the screenshot’s probative value was not substantially ‘outweighed by the danger of
unfair prejudice. Rule 403, SCRE.

| Assuming error arguendo, our courts “decline to set aside a» conviction due to
insubstantial errors not affecting the result.” State v. Black, 400 S.C. 10, 27, 732 S.E.2d 880, 890
" (2012). “In determining harmless error regarding an}rf" issue of witness” credibility,” relevant

\

factors include, but are not limited to, “the importance of the witness’s testimony to the
prose;cution’s case, whether the witness’s testirﬂony was cumulati\ve, whether other evidence
* corroborates or contradicts the witness’s testi.mo'ﬁy, the cxten'tlof cross-examination otherwise
permitted, and the overall strength of the State’s case.” State v. Fossick, 333 S.C. 66, 70, 508
S.E.2d 32, 34 (1998); State v. Holmes, 320 S.C. 259, 265, 464 S.E.2d 334, 337 (1995) (adopting
belware v. Vandrsdall, 475 U.S. 673, 684, 106 S.C}. 1431, 1438 (1986) factors for any error
concerning witness credibility). “No definite rule of law governs -this finding; rather, the

materiality and prejudicial character of the error must be determined from its relationship to the

entire case. Error is harmless when it could not reasonably have affected the result of the

-1 Richard Sr. testified prior to the introduction of the screenshotted profile page that he was
Facebook friends with Appellant. (Tr. p. 576, lines 12-24). He testified that he was familiar with
Appellant’s Facebook profile page. (Tr. p. 577, lines 1-2). Richard Sr. identified the
screenshotted profile page as Appellant’s by the photographs it contained. (Tr. p. 577, lines 3-
13). The State published the screenshot and asked Richard Sr. to read aloud the text that followed
Appellant’s name. (Tr. p. 578, lines 6-10). ' '
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trial.” State v. Mitchell, 378 S.C. 305, 316, 662 S.E.2d 493, 499 (2008) (internal quotation
omitted).

State’s Exhibii 36 could not reasonably have affected the result of the trial. Appellant’s
ré-examination of Richard Sr. cures any prejudice. Immediately after the State publishéd the text
on the scr\eenshot, Richard Sr. responded during re-direct examination that he had- seen the

photograph of Appellant and two of his sons but had never seen the text underneath and had “no
* idea what” it was. (Tr. p. 578, lines 13-25). Riéhard Sr. thus disavéwed knowledge of its context,
origin, or applicability to Appellant.

Moreover, when conside'ring the totality of the evidence adduced, witnesses presented by
both partles gave testimony tending to establish that Appellant and the victim engaged in volatile .
' behav1or behind closed doors, thus corroboratmg the text that Appellant ‘was playing another
dude.” (See State’s Ex. 36). Appellant’s eldest son testified after Richard Sr., establishing that
things escalated with Appellant and the victim in private. (Tr. p. 615, lines 1-12; Tr. p. 628, lines
14-21; Tr. p. 630, lines 14-17; Tr.-p. 632, lines 10-20). The éttornesl with Whoﬁ the victim
consulted about a di\;orce ‘refe.rred her to a wqmén’s shelter and had been aﬁproached by other
people in the community who Were concerned for the victim. (Tr. p. 378, line 4 — p. 380, line
24), »The victim concealed bruises under her clothing. (Tr. p. 274, lines 6-13; Tr. p. 395, lines 11-
21). When Appellant came to the bar to argue with her the night of the shooting, he addressed the
victim in a quiet tone but bystanders could tell he was angry and watched him knock a cigarette
from her hand. (E g, Tr. p. 296, line 10 — p. 300, line 4). Witness testimony shows that the
victim felt a need to conceal her individual activities from Appellant so as to avoid his
disapproVal and backlash, that Appellant was degrading and controlling of the victim, and that

Appellant had displayed violent behavior inside his home. (E.g., Tr. p. 341, line 15 —p. 345, line
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21; Tr. p. 354, line 2 — p. 361 line 15; Tr. p. 382, line/l —p. 385, line 24; Tr. p. 394, line 1 - p.l

395, line 2i; Tr. p. 396, line 8 — p. 397, line 20; Tr. p. 477, line 24 — p. 478, line 9; Tr. p. 485,

“line 13 —p. 486, line 3).

CONCLUSION

y “For all of the foregoing reasons, Respondent submits that this Court affirm Appellant’s

convictions and sentence for murder.
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