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STATEMENT OF ISSUES ON APPEAL
. Did the ALC errin ren’landing‘th'e case for a new parole hearing?

. Was the Appellant obligated to provide information in the record on appeal that is
considered pr1v11eged pursuant to South Carolma law"

. Did a misunderstanding made a member of the Parole Board deny the Appellant an

opportumty for parole?



STATEMENT OF THE CASE

On October 19, 1981, the co-workers of the victim was worried about her not reporting to
work as an elementary school teacher so they vsient to her residenc‘e to check on her' wellbeing.
Once they arrived they noticed the door open, and upon entering observed the victim laying on her
back in a pool of blood. Upon making this discovery they immediatelynotiﬁed the authorities. She
was declared dead at the scene as a result of multiple stab-wounds.

At the time of the murder the Respondent was the b.oyfriend of the victim. It was known to
her friends that there were times he would spend the night at her residence. The 'authorities noticed
no forced entry, nor any items taken. Through their investigation it was deterrnined that.a left
‘handed person committed this rnurder, the Respondent is left handed. After being brought in for .
.questioning‘, the authorities recognized 'thait his left hand Was swoilen with fresh cuts. He was later
arrested and charged-with the offense of murder.

On March 1, 1984 the Respondent appeared before the Honorable Frank Epps for the
offense of murder. Upon the conclusion of this appearance the Respondent received a sentence of E
incarceration for the remainder of his natural life. At the time the Respondent committed this
offense South Carolinet law allowed a person serving a life sentence for murder parole eligibility
upon the service of tizventy years. The Respondent made his initial eppearance before the Board on
~ June 21, 2(\)00. At the ‘conclusion' of this appearance the Board denied Vthe Respondent an -
opportunity to be released on parole. Since this initial deniel the Appellant appeared an additional
seventeen times each resulting in a denial of parole. The Respondent’s last appearance occurred _
on August 15,2018. At the conclusion of this hearing 'the Board decided,to deny parole due to: 1)

the nature and seriousness of the offense; 2) an indication of violence in this or a previous offense;



3) the use of ‘a de‘adly Weapon in this or a previous offense; and, 4) a crirninal record that indicates
poor community adjustment. o |

Upon being informed of his denial of parole_the Respondent r‘equested'that the Board
reconsider his denial. On September l9, ,2018; the Respondent was inforined that there exist nov
rehearing nor appeal :process in a’routiriei'denial of paro'le so his request was denied. After being
1nforrned of this denial ‘the Respondent filed a notice of appeal before the Administrative Law
Court Within this appeal the Respondent argued that the Board abused its discretion 1nideny1ng_
parole w1thout substantial evidence to support this dec151on. The Respondent also argued that the
Board failed to state its ba51s for denial thereby Violating the. Respondent s right to due process
and the Board mistakenly misunderstood the evidence presented thereby wrongfully denying the
Respondent parolew The Appellant argued that substantial evidence was presented revealing that
the denial of parole was both -fair and reasonable; and, the Board did-reveal a reasonable basis as
to why parole was denied. ' |

Upon receiving briefs frorn both p;arties supporting their. 'positions the HonorablevH.W.
‘Funderburk Adm1nistrat1ve Law Court Judge (ALJ) issued his order on July 24, 2019 Within this
order Judge Funderburk ruled that the Board failed to prov1de ev1dence received nor considered in
the denial of parole The ALJ ordered this parole decislon be remanded for a new hearlng, that the
misunderstanding be corrected; and,' all evidence including policies relied on by the agency, and
any matters judicially noticed be included ina complete record to be assernbled, served and filed
should there be,‘ a further appeal. The ALJ also ordered that the B'oard must include in.its record all
evidence, docurnent_ary or testimonial,‘that it receives'or considers in inaking its decision in which

* would form foundations for its findings and conclusions of law.-



. After recéiv'ing the ALJ ’s order the.Appelzllant immediatély filed a notice of appeal before ..
this Court. The Appellant alleges thaf the ALJ erred in remanding this case back for a new hearing.
The Appellant wiill argue that the Board met the Irequ‘irements revéaling a fair decision was made
pufsuant to Cooper; that due fo the privileged nature of the information gathered for the Board to
‘consider it is not subjeét to release nor is adr}iissible in Cou‘rt‘; that the- denial of parole was |
supported b'y‘substantial :evidence;_ and, the ALJ efred in rgmérl‘ding this Case.for é new hearing -
where no sui)stantial evidénce .‘was‘ presented to supﬁort that the misunderstandirig regarding his
prior record was the reason of denial. The brief Qf the Apbellant sﬁpportirig tﬁese arguments

| follows.

| ARGUMENTS
1. The lower Court erred in remanding this case back to the Board for a new hearing.

' Th¢ lower court r_emanded the decision back to the Parole Bgard d.lyle toa rhisunderstaﬁding
made by a member of thé Board as to what was _sfated by the Resﬁéndeﬁt rega_rding his prior record.
No substantial gvidéncé  was ever éubrﬁitted reveé_ling that this’misund;rstanding had aﬁything to
db with the final d’eciéi‘on, or was the basis of denial. The Appellant §v0u1d present that there exists
substantial .-evidencé which reveals that all of the mandatory criteria was consiéered, and this
misunderstanding was not the reason for deniall

A ﬁnal.‘deciéiori shall include ﬁndingé of fact and cohcltixsiéns of law,. sepérately sfated.
S.C. Code Ann. §1-23-350 -(201 8). The final order of the parole board listed the mandatory -
Statutory and c_lepartment'criteria considered in the ﬁnai determination; and a separate sfatement as
to the reésQns for denial. The or‘de‘r (;f d‘epiai did‘conform-with. South Carolina law, and the South

Carolina Supreme Court decision of Cooper v. S.C. Dept. of Probation, Parole and Pardon

Services, 377 S.C. 489, 661 S.E.2d 106 (2008).- In Cooper, the Court decided that if it is revealed



that the mandéto_ry criteria was considered the denial of parole is lawful. In Cooper, the Supremé
Court decided that é finding of fact was included; however, the Court determined that the Parole
Board neither “offered an explanation nor indiéated that it considereld the statutory criteria of
section 24-21 -640, nor the fifteen criteria listed on the parole forrf;. Id., at 500." The Supreme Court.
. o ' \
decided that if the Parole Board fails to consider and apply the statutory-related criteria, it has the
effect of rendering an inmate parole 'ineligible, which warrants review by the ALC. Id., at 502.
In Cooper, the Court establishe'd‘ what future Parole Board orders shall consist of, in
Cooper it specifically states:
T We emphasize that in future parole review hearings the Parole Board
may avoid the result in the instant case if it clearly states in the order
denying parole that it considered the factors outlined in section 24-
21-640 and the fifteen factors published in its parole form. If the
Board complies with this procedure, the decision will constitute a
routine denial of parole and the ALC would have limited authority
to review the decision to determine whether the Board allowed
proper procedure. : ’
d
Since the Cooper deéision the General Assembly added another criteria. The Departrhent must
( ; | -
create, and the Board must consider a risk assessment. See, S.C. Code Ann. §24-21-10(F)(2018).
Sincé this mandatory elcfnént_ was added, a COMPAS risk assessment is performed on each
inmate.
In the present case the Board did follow the mandates proscribed by the Supreme Court in
the Cooper decision. The Respondent argues that the Board failed to recite an explanation as to
‘why parole was denied. In Cooper, and South Carolina law all that must be revealed is a finding

of fact and conclusion of law separately stated. The ﬁhding of fact are the reasons for denial, and

the conclusion of law are the mandatory statutory, and departmental criteria considered by the

! Due to the mandatory risk assessment, there are now sixteen criteria listed on the parole form.
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' . Board pribr to the ﬁhal decision. There exists no law nor statute that makes it mandatory for the
Board recite an explanation as to why parole was denied. Tﬁis is due to the fact the reasons for
denial are self-explanatory. The Respondent was denied parole due to the serious nature of the
offense of murder; that fact it was a violent act; that‘ é deadly weapon _waé used in the commission
of this offeﬁse; and, that {he Respoﬁdeﬁt’-s prior record reveals poor corﬁmurﬁty adjustment. These
- reasons confofmed with the mandatory criteria established in South Carolina law and Department -
policy..

Thé Court inv Cooper deterrﬁined that the order of denial was unlawful due to it not
presenting any conclusions of law. Tt was the opinion of the Court that in order for the Board to
prév_e proper proéedufes were followed, it fnuét noit only state a finding of fact but the statute and

policy considered in reaching this conclusion. In the present case the order is clear,' the statutory

and policy related criteria as well as the risk assessment was considered prior to the final decision.

-

The reasons for denial followed the mandatoryv criteria found in statutory law. The South
Carolina Code of Laws specifically states:

The board must carefully consider the record of the prisoner before,
during and after imprisonment, and no such prisoner may be paroled
until it appears to the satisfaction of the board: that the prisoner has
shown a disposition to reform; that, in the future he will probably
obey the law and lead a correct life; that by his conduct he has
merited a lessening of the rigors of imprisonment; that the interest
of society will not be impaired thereby; and suitable employment
has been secured for him.

S.C. Code Ann. §24-21-640 (2018)
The prior record of the inmate is only one of numerous criteria that the Board is obligated to
consider. There has been no evidence revealing that the misunderstanding made by the Board

member lead to the Respondent’s pérole being denied.



The above referenced criteria is not the only criteria that is considered prior to the final

decision. The Board is also mandated to establish their own criteria.? This criteria encompasses

the above_ referenced criteria, but is more specific than the statutory criteria. The Board established

criteria are-as follows:

10.

11.

12.

[y

The risk the inmate poses to the community;

The nature and seriousness of the inmate’ s offense, the circumstances surrounding the
offense and the inmate’s attitude toward it;

The inmate’s prior crrmmal record and his/her adj ustment under any prev1ous programs of
supervision;

The inmate’s attitude toward his/her family, the victim, and authority in general;

The inmate’s adjustment while in confinement, including his/her progress in counseling,
therapy, and other similar programs desrgned to encourage the inmate to improve
himself/herself;

The inmate’s employment history, including -his/her JOb trarnlng and skills and hls/her
stability in the work place;

The inmate’s physical, mental and emotional health;
The inmate’s understanding of the cause of his/her criminal conduct;

The inmate’s efforts to solve his/her probiems such as seeking treatment for substance

‘abuse, enrolling in academic and .vocational education courses, and in general using

whatever resources the Department of Corrections’ had made available to inmates to help
with their problems

The adequacy of the inmate’s overall parole plan. This includes living arrangements where
he/she will live and who he/she will live with; the character of those with whom the inmate

‘plans to associate in both his/her work hours and his/her off-work hours; and the inmate’s

plans for gainful employment.

The willingness of the community into which the inmate will be released to receive the
inmate;

The willingness of the inmate’s family to allow him/her to return to the family circle;

2 The Board must establish written specific criteria for the granting of parole and provisional parole. This criteria
must reflect all of the aspects of this section and include review of a prisoner’s disciplinary and other records. S.C.
Code Ann. §24-21-640 (2018). :



13. The attitudes of the sentencing judge, the solicitor, and local law enforcement officers
‘respecting the inmate’s parole;

14. The feelings of the victim’s family and any witnesses to the crime about the release of the
inmate;

15. The actuarial risk and needs assessment outlined in section 24-21-10(F)(1) of the S.C. Code
of laws; which evaluates based on criminal involvement, relationships/lifestyle,
personality/attitudes, family, spcial exclusion and mental health; :

16. Other factors considered relevant in a particular case by .th'e Board.

"The Respbondlent was madé aware of this c’riteriarprior to the hearing as re{/ealed by the signing of

Form 1212 w};ich was made part of the récord, Béfore the lower court. A

The Respondent argues that a miéunderstanding concefning the .expla_nation of his prior

record led to his denial of parole. No evidence was presented reveéling thaf thisvmisuhderstanding
had anything to do ‘with the denial of parole. As the Court would fake note, there are nufnérous'
vcriteria that the Board considers other than thé inmate’s priof r¢cord. The Appellant argues tﬁat
the ALJ erred in making a determinationbthat’ this misunderstanding 'wés instrumental in the denial
of parole, thereby remanding the case for another hearing. There were other reasons for dénial that
included a consideration of the offense cbmmitted. This use of his prior offense as a reason for

denial is .lawful and followed the above referenced criteria. |

The Respondent _is'currently'serving a life sentence for the offense of murder, and he
admitted the existence of a prior récord. So the use bf these as reaéons for denial waé not done in
error. There exists no evidence that reveals that this misuﬁderstandihg was a reason as to why
parole was denied. There Was substantial evidence presented that the Board considered the}i
mémdatory c;iteria and risk assessment prior to the final decision. Since .this was revgaled this must
be considered a routine ‘denial of parole. Pursuant to Cooper, if the Board revealed to th.ev» Court

{

that they followed and considered the mandatory criteria no further review by the ALC is
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necessary The Parole Board stated in its notlce of rejection that it considered the statutory criteria
set‘forth in Form 1212 which is sufﬁc1ent under Cooper Compton v. S C Dept. of Probatzon
Parole and Pardon Services, 385 S.C: 476 684 S.E.2d 175 (2009) Since this must be con51dered’
a routine denial of parole the Appellant was only obligated to* prov1de reasons for denial and the
statutory and Department criteria considered to. cOme to this 'conclusion. Since this was revealed .
there exists no reaSoning under the.:_law to .rema'nd this for another hearing‘. The ALJ erred in
'ordering this.case remanded for anew hearing when there exist no grounds to do so No evidence
was revealed, showing that the‘Board failed _to consider the rriandatory criteria. Pursuant to the
- Cooper and Covmpt.'on decisions, if ‘it 1s show'n thatilthe mandatory criteria vvas considered it .should A
be 'upheld. The ALJ erred in remanding this deci'sion bacl( to the Parole Board.

There is no dispute that the Respondent d1d 1n fact have aprior criminal record, which must”
be considered by the Board.3> Within the.recording there were three' Board members who were
: discussing the statement made by the~Respondent relating to his 'iprior offenses, Mr. Christopher
Gibbs, Ms. Kim Frederick, and Mr. Henry Eldridge. At the conclusion of the hearing Mr. Gibbs a
and Ms. Frederlck both voted to deny parole however Mr. Eldrldge vote yes to grant parole The
final no vote came from, Dr Lonnie Randolph who was ent1rely not a part of this conversation.
This as vvell as the reasons given for‘ denial reveal that the misunderstandmg had nothing to do
with the final decision. This reversal by the ALJ due to this reason was madein error.

No substantial evidence was ever provided that revealed the ,misunderstanding had -
anything to do with the denial of parole. If anything, the lower Court should have determined that
this to be'“harmless error * Error is harmless when it could not reasonably have affected the:

result of the trial. Sz‘ate v. T rapp 398 S.C. 376 389, 728 SE. 2d 468 475 (2012) This error by the

3 The board must carefully consider the record of the pnsoner before durmg and after imprisonment. S.C. Code
Ann. §24-21-640 (2018)

~

s -



Boatd had noth_ing to do with thg offense the Respoﬁdeht’ committed, ﬁor the facts that occurred in
| the commis‘sipn of hisioffense, the t)ther reasons givetl for the denial of pa'role’. The Respondent
admitted he had a prit)r re_cofd, SO any -misunderstaﬁding abouttwhat was said had no effect on the
reason giyen for deniai. This éhould not have even been considered as a reason for the remand
since it wés never proven this had anything tc; do with the final decision. The burden feil oh the:
Respondent to prove to the ALJ that this miSunderstanding \&as a-substantial reason for the denial
of parole-. In administrative ptoceedings the gcnlerat rqle is that thé Appellant for relief, or-a
* privilege has the burden of proof andAthe burden of proof rest upon the one who files a claim with
’an adlministrative agency to estéblish that requirect conditions of eligibility have been met. Leventis
v. South Carolma Department of Health and Envzronmental Control 340 S.C. 118, 530 S E 2d
643 (2000) Since he falled to reveal any substantlal ev1dence proving his allegations this case
should not have been subject to rert1and. The ALJ erred in remanding this case, this decision should
be reversed by this co'urt | | | .
\
2. The ALJ erred in ordering that the Board include w1thm the record on appeal

statutory pnvnleged information. .

The ALC ordered this case be remé.nded and in the recofd the Board shall include all
evidence, dpcumentary or teStimoniél that it rrevceives} and considers in making its decision. The
information gathered by the agents and relayed to the Board is in the 'discharge of their official
duty; therefore, consitlered priVilege' pursuént tt) South Carolina 1avt. The South Caroljna Code of
Laws specifically st;ate‘s:"‘all information and c‘lata‘obtained in the discharge of his official duty by
a probation agent is priVileged information, is ﬁot receivable as evidence in a court, and may not
be disclosed ‘direétiy or inc.lirectly.to anyone other than ttle judge or others entitled under this |
chapter to r¢ceive'rep6_rts unless ordered'b‘y the court or the_di_reétor.” S.C. Code Ann. §24-21-290

(1993). The Supreme Court has also ruled that this information is not admissible in Court due to



its privileged nature. The stafute relating to the ‘p'ri.v'ileged nature of information received by a
probation officer in his ofﬁcial capacity does not allow the admission of a _probationer’s stafement
as evidence in c;)urt‘si4mp1y because the jﬁdge ofders it. State v. Hook,- 356 SC 421, 590 S.E.2d
25 (2004). |

This information rhust reméih privileged due to what is gatheredby thé' Department. The
names and addressés'-of victims and other individuals who have expressed objections of an inmate
in Department “records. Thé | rélease éf this infonnétion would make these individuals more
reluctant to express their opinions. Therefofc, this ihfbnilation must be kept away from inmates,

‘ espe.cially since it does not réveai if the -B'oard has considered the mandatory criteria, which is all
.the ALJ should be Cénsiaéring when it comes to a denial of parole pursuant to Cooper-

Not only is this information privileged but the ALJ is only allowed to judge the case with
evidence placed in the record. The Respondent argues that insufficient information was placed in
the record; however, the ALJ is only allowed to di'scover if .th!'e Board has followed the criteria,
they are not in the posi;[ion to judge questioné of fact. The court may not substitute its jﬁdgment
for the judgment of thé égenéy as to the weight of the evidence on question of fact. S.C. Code Ann.

§1-23-380 (2018) The Reéﬁondént originally afguéd that his parole was deﬁied due to the fact a
' Bbard mefnbér misunderstood a statement made regérd_ing his'prior record. The Respondent’s prior
record .was not the only reason for £he denial of parolé. The Respondent also admitted to prior
cfiminal convictions which the .Boar‘d could use in the denial'of .parole. | |

In..error,'t_he ALJ remanded ,the_ case because the court may réverse or nﬁodify the decision

1if substantial rights‘ of the appellént have been prejudicéd because the “adfninistrativc. ﬁndingg,
inférences, conclﬁsions, or decisions a'ré,:

‘a) 1n violation of constitutional or statutory provisions; '
b) in excess of the statutory authority of the agency;

10



" ¢) made upon unlawful procedure

d) affected by other error of law;

e) clear erroneous in view of the reliable, probative and substantial ev1dence

f) arbitrary or capricious or characterized by abuse or discretion or clearly unwarranted

exercrse of discretion. :

S.C. Code Ann. §1-23-380 _(a-f)(2018)’.
There has been nothing provided that reveals that the Board haslviollated any of theRespondent’s
Constitutional rights. The Board was within its statutory authority to deny parole for the reasons
given. There exists no evidence that the misunderstanding had anything to with the denial of -
| parole, so there exist no wrongdoing in the denial of parole. The Respondent never provided any
substantial evidence reveahng that the mandatory criteria was not consrdered The fact he was
denied parole due to his conviction of murder and his prior record is not erroneous and there is
substantial evidence in the record that the"Board considered the mandatory criteria.

There is no evidence tliat the decision of the Board._was arbitrary or capricious,ﬁnor an abuse
of discretion. The denial of parole was done after a review of all of the criteria found in statutory
law and department policy. This was revealed in the order of denial pursuant to Cooper.. The
reasons gii/en for denial was due to the offense of murder, and the events that occurred surrounding
the commission of this offense. This cannot be c.onsidered an arbitrary decision since it/_follows

the law and criteria given to the Board by the General Assembly and the South Carolina Supreme

Court. There also exists no abuse of discretion since nothing Was ‘pr_esented revealing that the

misunderstanding made by the Board member had any efrect with the denial of parole. There were

three other valid reasons for denial that were in no way related to this misunderstanding. If that
{ o -

one reason was removed the Respondent would still have( bee_n denied parole.

There also exists no prejudice in the denial of this parole because there were other reasons

other than the Respondent’s prior record that led to his denial,"this case should have been upheld

11



)

because thereexists no'error nor resulting pr’ejudice. To warrant reversal the Appellant must show
both error of the ruling and resulting prejudicé. Burrougﬁs v. Wor&ham, 352 S.C. 382,574 S.EE.2d
215 (S.C. App. 2002). | | |

3. The deﬂial of parole was lawful and Supported by substantial evidence.

The Respondent aréues that the Board member’s misunderstanding caused his denial of
parole so thi_s,mattervshould be remanded to correct this misurllderstand_ing'. The ALJ agreed with
this argument and decided to remand the case back to the board. The Appellant argues that this
decision was made in er;of due to the faqt it was proven with substantial eyideﬁcé that the Board
considered all of the mandatory criteria, and gave valid and iawful reasons for denial. The
'Respondent failed to reveal any substéntiall evidence revealing that this misunderstanding had.
anything to do with the final decision of the parole board. The suBstantial evidence rule s What is
applied to al.l Administrative vLaw Court hearings.* Subsgantial evidence must be provided inbrder |
to reverse the decision of an administrative agency. The ﬁﬁdings of the administrative agency are
presumed correct and- will Be set aside only if sup'po.rted by substantial’ évidence. Summer;v_ell v,
South Carolina Departmént of Public Safety, 334 S.C.. 357,513 S.E.Zd 619 (199 9).

© Substantial evidence is evidence which ponsidﬁring the record as a whole would allow
reasonable minds to reach the conclusion that the administrative agency reached in order to justify
its action. Lark v. Bi-Lo, 276 S.C. 130, 276 S.E.2d 304 (1981). The Appellant was denied parole -
due to the néture and seriousness of the offense of murder; the use of a knife in committing this
offense; the amount of violence that occurred in the commission.of this offense; and a prior reé(()rd 4

s . °

that indicated poor community adjustment. The Respondent would admit that he is currently

4 The South Carolina Administrativé Procedures Act, S.C. Code Ann. Sections 1-23-310 — 400 (2005), establishes the
“substantial evidence” rule as the standard for judicial review of a decision of an administrative agency. S.C. Dept.
of Motor Vehicles v. Nelson, 364 S.C. 514, 518, 613 S.E.2d 544, 546 (2005).
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iincarcera&ed f‘or‘ 'the offense of murder, and he never objected to the facts of the crime. The
Respondent also admits that_'he does have a prior ériminal record. The length or seriousness of his
prior this record does ndt matter, this is-due to the faét_it‘ is up to the Board and not the courts to
decide the wejght on quéstions of fact. If the Board believes his recbrd indicated poor community |
adjustment they a?é obligatéd to deny parole. This decision should have been upheld by the ALJ
If the substantial evide.nce test was applied the ALJ ‘would have found thét a reasonable persén
would have denied par'ok: for these _feasons. Nothing ‘was presented that revealed that this
misunderstanding was instrumental to the Respondent’s de_niai of parole. The ALJ erred in making
the determination thqt this . case shoﬁld be remanded for a new hearing to clear up a -
misunderstanding that Was not shown to be relevant to the final decision.

The Respoﬁdent argued that he was deﬁied due process-due to the émount of inférmatioﬁ
~ placed in the record. The ALJ' is only obligatcd to make a decision regarding if the Béafd
considered all of thve\man‘datory critefia. The tecord provides sufficient information revealing that
the mandatory criteria was considered prior to the final decisidn. The misundersfanding was riof é
determining factor in the denial of parole. The factors that did detéfmine this decision’.was‘ the
violent crime that the Respondent committed, the violent nature ip how it was éommitted, the use' :
.o_f a deadly wéapon, and the facf 'he committed prior offenses that reveals an inability for
community adjustment. These are valid énd lawful_ ree‘ison‘s for denial.- The Board must be_
completely safisﬁed that the inmate would not be a threat to society if released. A decisioﬁ that
remains solely up tc;"the ‘Board and not thé Courts. Parole eligibility is not a matter within the
jurisdiction of the trial_ court, but falls within the province of the Board of Probation, Parole and

Pardon. Brown v. State, 306 S.C. 381, 412 S.E.2d 399 (1991). The Respohdent was allowed a
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hearing where he \Aia'S" r"epresented by clonipe"t‘entvc""ennsel and allowed fd present any evidence in~
- mitigation, so he was never denied due process._ ' "

The Appellant admits there was a misunderstanding about what was “sta'ted about the
Respondent’s prior record. However, there fexists njoinrovof that the denial of pareie"was due to this
misunderstanding. ‘The record reveals that t‘hisb did not ha\ie any bearing en the final decisie_n. The
Respondent was denied parole due to the effense cornmitted and .the prior record that he adrnitted
to having. If the Respondent had no crirninal record and one of the reaéons given fcir denial was
due to a prior criminal 'recdrd there would exist.a more valid reason for this case to be remanded.
But this is not case;}.there was no mistake in the decision;' of the Paroie Board. ‘The Respondent
does have a prior record, which regardless of what it contains éan"be used as}‘a i/alid reason for
denial. The ALJ’s reaso'ning for rernand was due to the fact no evidence of ab prior record was
placed in'therecord.r- The Respondent admitted that he has a‘»prior record. There is‘’no mentioning
" by the Board that his prior record was so violent that‘parole was denied. The Board never piaeed
any reason on the order of denial that the Respondent did_ not admit to. There is ne»reason to place‘
his prior record in the record on appeal when it was admitted byhoth parties. There existe no error,
nor was the Appellant obligated to include this inte _the record, hecause- it was stipulate/d by the
Respondent that he did in fact have a pﬁor reeovrd.‘ | | K | |
The Respondent aréued that the Appellant shbuld‘he responsihle for reciting an exi)lanation
in the record as to why parole was denied. In Cooper, Suprerne Court cilearly decided what the
.Board must include a finding ef fact and conclusion of law separately stated. Thia v'izas included in
the order of denial.\.'.‘Nothing in Cooper or any- statutory iaw states that' the Board 1s obligated to
-~ recite an explanation for the denial of parole.‘"This is due to the fact the reasons are selff

explanatory. The 'Respondent was denied pa‘role due to the violent act of-murder and his past
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4 cr1m1na1 feqbr& which the Board b.e‘iiéﬁvnes. reveals he cannot function in the comrhuhity. 1t is
obvious that the- Respondent was deniéd parOie due to the nat'ure”and‘ seriousness of the offense
and his prior record. Th¢se are valid reasons for denial. Any expllénétion as to Why the Board came
to this clonclusion is unnecessary because the ,geaéon_s were clearly displayed in the order of dénial ‘
which pursuant to Cooper 1s the only thing neéded to lvalidate.this decisioﬁ.
| There exists no law that states the ;:onsideration must be stafed on the record. According
to Cooper all that; fnust be revealed is that the cr.iteria was cpnsidered and the reasons avs to why
parole was denied. These must be in vﬁiting and separately stated. See, S.C. Code Ann. §1-23-350
(2018). There is also no particular-format that it must be mitten. An administrative agency’s |
findings of .fact and conciﬁsionS of law need not be presented in a particular format, as long as they
* .are sufficiently detailed to enable reviewing gourt to determine whether factual findings are
s'u'pported by evidence and Whéther the law has been correctly appliéd. Cloyd V. Mabry, 295 S.C.
86, 367 S.E.2d 171 (1988). The order of denial was qulte detalled as to which criteria was
con51dered and what were the reasons for denial.

No misunderstanding causéd the Boa;d to dAeny‘parole. The Respondent was denied parole
due to the serious offense of murder; that it was comrﬁitted in a violent manner; the fact a knife
was used in the commission of this offense; and a prlor re;:ord that reveals poor community
' adJustment What th1s prlor record consists of is 1rrelevant fora reﬁew by the ALJ. That is because
the welght g1ven_to a question of fagt are decided by the Board and not the courts. It would have
been a different situation vﬁth an 'inmate having no prior record and the Board used this as a reason
for dehial. That would have created:a» valid argument régarding the unlawful use of a reason for
denial. However, the Respbndent acknowlédged he does have a prior criminal record, so no error

exists. The reasons given were valid and lawful reasons for denial.
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No ‘jsub'stantia'l evidence ‘was p‘reseﬁted:_reveal_ing that the misunderStanding made by the
nrember of the Parole Board caused the denial of parole. There was eubstantial evidence revealing
that the Board. considered all of the'mandator')l criteri'a, and the rea’so‘ns for denial were lawful and
valid. Due to an error mad'.e by the ALJ remandirlg the case back te'lhe Parole Board the Appellant
would respectfully request this Court reverse the décisiofi of the ALJ. |

CONCLUSION

No substantial evidence revealed that the Respondent’s denial of parole was due to a
* misunderstanding regarding his prior record. Since the Board has revealed all of the rnandatory
cri_teria was considered the ALJ erred \inlreman_d‘ing this case back to the Parole Board. The

Appellarif would not respectfully request this Court to reverse the decision of the ALJ. -

| Respectfully submitted, - /

by Lo

Tomm aﬁs/, Jr. / )
Assistant General Counse

. South Carolina Department of Probation, Parole,
and Pardon Services - '
P.O. Box 207
.Columbia, South Carolina 29202
(803) 734-9220

Columbia, South Carolina
October 14, 2019
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