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DEFENDANT(S} 

_JURY ~ERDiCT< TH1S ACTION CAME BEFORE THE COURT FOR J:.. TRIAL 8':' 
,JURY, if HE iSSUES HAVE BEEN TRIED AND A VERDiCT RENDERED, 

._____- I 
~)/--- DEC:Sj~\N BY TH~COURT. THIS ACTION CAME TO TRlAL'OR HEARING 

BEFORt ThE COORT .. THE ISSUES HAVE BEEN TRIED OR HEARD AND A 
DEC1::;lZjJN Rl::NDERED. . 

I 
/J.GTiON! DiSMISSED {CHECK REASON); ( ) RULE 12b,SCRCP; ( ) RJU_E 41a 

'SeRG? (VOL NONSUIT); ( ) RULe 43k,-SGRCP {SETTLED) () OTHER 
I . 

AcnON\STRlGKEN (CHECK REASON): ( ) RULE 40{j} SCRCP;( ) BANKRUPTCY 
( ) 8lND~NG ARBITRATION, SUBJECT TO RIGHT TO RESTORE TO CONFIRM 

. V;,;':'AT9 OR MODifY ARBITRATION AWARD; ( ) OTHER. __ ~ _____ _ 

rr 13 ORDEREo Ai'l' . ADJUDGED: (~aChed order;( ) Statement of Judgment by the 

Ord;"" oj Judgment 

Datd AY ST. GFORjGc. SC THiS 6th DAY OF JUNE 2007 .' 

\ (l in ~ ~ n . 
~ r-'\~MI$ n C~-b9tY:'1 

.-.---.-.. ---.-.. -.. -------~- g~:~~-=~~----.---.---.--.. 
. I. By: Rosalee Baldwin,Senior Court Cieri< 

THIS JUDGMENT wl.s ENTERED ON· THE 6th DAY ot: JUNE, 2007 

AND A COpy INAS +~.JlED FIRST CLLiSS THlS 6th DAY OF JUNE, 2007 . 

TO ATTORNF.V ~)F 1ECORD OR TO PARTIES WHEN APPEARING PRO SE 

'-' " ,,-~.J -it.: • A <:;:, >::U~ll ';""'-"'S-' \ 

Ptf~ ,c.tty_ Def. Atty. 
J~r)1(:s 'E, ~:eeves 

', .. :~ ~. 

e~J:i;i 
$:; 
~~ 

.-. 



.. ~. 

IN THE COURT OF COMMON PLEAS 
FIRST JUDICIAL CiRCUIT 
C' ·NO.: 06-CP-1B-1S1 0 

Thi~; rnat'ier :::.ji)!nl?,~ before me on Plaintiff's Motion for Surqmarf ,judgment. 

The Pame',. h,""e +nsented'iO j,~e below referenced Jud'gm~nt in resolution ot 

this matter _ I . 

AccDrdingiy-, It is thereby Ordered that: 
I 

·1 - The p~ri:1es agreed that the Defendant enter into a Confession of 
I 

2. 

i 

Judgment I;; trh:: amount of Thiiiy Four Thousand Dollars 

'~'" ." r,t r. (' ,.,\, .. 
:,.:3..].<-:-,uru ".}V,i, . 

The D~feildant is ordered to vacate the real property, which is the 

S U biecl metter of this action, no later than forty:pve (45) days from 

,~:e3 °:1_ of the signinq of this Order; 

i ~:.. urendant !S orcle!-ed to remove all personal property of any 

iype bo:ionging to, or under the control of, the. Defendant from the 

' I. - ,-l i , • ~ t' . ~ rty' f' . . 
2bove-r3Terenceu rea! property no laler nan TO, . - lve (45) days 

from thf date of the signir.g of this Order; and 

· -" ... !-

~.~~:.~ . 
.< 



11: 45 

Court 

i 
I i:~' 
I ~.'; ~}j-". 'fl. ., .... 

. 1 /' ------------. '~ __ , .', ~?~;.:, 
I 

This Order i$ subject to the Contempt powers and authorities vested in this I 

T ~ onorable Judge Patrick R 
atts i 

JAMES E. REEVES, P.A. 

~ c () By: '-.' \~ 
. J~. Reeves, -Esquire 

400 North Cedar Street 
Summerville, South Carolina 29483 
(843) 832-7337 
Attorney for Plaintiff 

·~"'-"'~I.lLC 

Moncks Comer, SC 29461 
(843) 899~5111 
Attomey for Defendant 



STATE OF SOUTH CAROfiNWif:"iED C,}',IN THE COURT OF COM1vlON PLEAS 
, iill.? MAY ) FIRST JUDICIAL CIRCUIT 

COUNTY OF DORCHESTER
1 -9 PH 2J 33 

Burbage Smoak, C>~":j<:,<,-;,: __ \~~;J~ CASE NUMBER 2010-CP-18-2127 
,~l[R!\ OF ('''lilT) '-

PlaiRRrfT ::r,c;: ;~~<I;H}' 

-vS-

George Mitchell, 

Defendant, 

) 
) 
) 
) 
) 
) 

--------------------------) 

breached, to confinn quiet title to the Real Property hereinafter described in the name of 

the Plaintiff and to enjoin the Defendant, his heirs, successors and assigns, from c;aiming 

any-interest in, and from using or maintaining any portion of said Real Property which is 

the subject of this action. 

This matter was heard on November 9, 2011, at the Dorchester County 

Courthouse. The record before me indicates that the parties hereto and the subject matter 

are within the jurisdiction of this Court and that all parties have been properly served. 

The hearing was attended by Plaintiffand his counsel, Jeffrey S. Weathers, and 

the Defendailt fuld his counsel, \Villie B. Heyward. 

Based upon the evidence in the record as well as the evidence taken and received 

by me at the hearing of this matter, I find and conclude as follows: 

FINDINGS OF FACT: 

1. The Summons and Complaint were filed on August 3, 2010. 

2. The Defendant Mitchell was served with a coPy of the Summons and 

Complaint, and he filed an Answer and Counterclaim on or about November 9,2010. 



..... 

3. The real property which is the subject of this action is situated in the 

County of Dorchester, State of South Carolina and is fully described as follows: 

ALL that certain piece, parcel or lot of land, together with the buildings and 
improvements thereon, if any, situate, lying and being nec:.r Ridgeville, County 
of Dorchester, State of South Carolina, known and designated as Lot 1, 
Measuring and Containing 5.06 acres, more or less, and being more fully shown 
and delineated on that certain plat entitled" PLAT DEPIClfNG A PORTION 
OF TMS 096-00-00-013 OWNED BY RILEY & RILEY ABOUT TO BE 
CONVEYED TO BURBAGE SMOAK ... " dated April 13,2000, prepared by 
Ashley Surveying, Inc;, recorded in the Office of the RMC for Dorchester 
County, SC in Plat Cabinet J, Page 160; reference is hereby craved to said plat 
and same is made a part and parcel of this description. 

BEING a portion of the same property conveyed to the Grantor herein by Deed 
of Riley & Riley, a Partnership, dated May 5, 2000, recorded in the Office of the 
RMC for Dorchester County, SC in Book 2421, Page 228. 

Dorchester County TMS #: 107000112.000 

4. On or about March 15,,2001, the parties entered into a Bond for Title 

pertaining to real property having Dorchester TMS # 107000112.000 (formerly having 

Dorchester County TMS # 096-00-00-013 [a portion thereofJ). Said Agreement was 

entered into evidence by the Plaintiff without objection. 

5. In and by the terms of the Bond for Title it was provided that during the 

first five (5) years following the execution of the Agreement DefendantiBuyer shaH pay 

to Plaintiff/Seller a monthly payment of Three Hundred Seventy-Nine and 87/100ths 

Dollars ($379.87) payable on the first day of each month. Said Bond fOf Title further 

provided that at the end of the five (5) year period Defendant would pay Plaintiff all 

amounts remaining due and owing under the terms of the Bond tor Title in a one-time 

balloon payment. 

6. By a prior Order of Judgment in Case Number: 2006-CP-18-1S10, dated 



May 24, 2007, and filed with this Court on June 6, 2007, a copy of which was entered 

into evidence by the Plaintiff without objection, it was previously determined that 

Defendant had failed to comply with the terms of the Bond for Title, and, further, that 

Defendant was indebted to the Plaintiff in the amount of Thirty-Four Thousand and 

0011 OOths Dollars ($34,000.00) and should remove himself and his belongings from the 

subject property. 

7. I have reviewed the Answer of the DefendaIlt in v,~iich he asserted he had 

made all required payments to Plaintiff and should be entitled to a conveyance of the 

property. Based upon the documentary evidence provided by both parties, as well as 

based upon the testimony of both parties, however, I find that Defendant has not 

complied with the payment tenns and other terms of the Bond for Tide, either before or 

after the prior Order of this Court, and that he therefore remains in breach of the same. 

8. Prior to trial Plaintiff waived his right to seek a monetary judgment or any 

deficiency judgment against the Defendant, instead simply asking this Court to declare 

the Bond for Title breached and to extinguish and tenninate any right, whether legal or 

equitable, which the Defendant could claim in the subject property. Plaintiff further 

sought the immediate removal of DefeI2dant, his personal property, and anyone claiming 

any interest under him from the subject premises. 

9. All documents mentioned hereinabove and/or entered into evidence at trial 

are incorporated by reference and were considered in my decision. 

CONCLUSIONS OF LAW 

Based upon the Findings of Fact and the testimony and evidence presented in this 

matter, I therefore conclude by clear and convincing evidence as folbws: 

~. 



1. The Plaintiff is entitled to the relief sought in the Complaint and is entitled 

to an Order quieting title in his name. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECfZEED: 

1. This Court has jurisdiction over the parties and the real property which is 

the subject matter of this action. 

2. Defenda.:.'1t is in default of the terms of the Bond for Title, and that the 

Bond for Title is therefore hereby declared void and no longer binding on either party. 

3. Plaintiff, by his stipulation, is not entitled to any monetary judgment 

against the Defendant. 

4. The Plaintiff is the sole owner of the Property hereinabove described. 

5. No later than thirty (30) days from the date of this Order Defendant shall 

remove himself and all of his personal property from the subject premises at his sole 

expense. Any property remaining on the property after thirty (30) days from the date of 

this Order shall be deemed abandoned, and Plaintiff shall have the right to dispose of said 

property in any manner he sees fit. 

NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that 

Plaintiff is the sole owner of the premises described to the exclusion of all others and its 

fee simple title therein is hereby confirmed. 

FURTHER, IT IS ORDERED, ADJUDGED AND DECREED that Defendant 

and his heir~, successors and assigns shall be forever barred from asserting any right, 

title, or interest in any portion of the hereinabove described property. 

FURTHER, IT IS ORDERED, ADJUDGED AND DECREED that in the event 



Defendant fails to remove from the subject premises himself, his belongings and anyone 

claiming an interest or license to the premises under or from him within the time frame 

set forth above, the Sheriff of Dorchester County is ordered -and directed to eject and 

remove from the premises the occupants of the property sold, together win all personal 

property located thereon, and put the Plaintiff in full, quiet and peaceable possession of 

said premises without delay, and to keep Plaintiff or his aS~:3ns in such peaceable 

possessIOn. 

AND IT IS SO ORDERED THIS ,2012. 

St. George, South Carolina 



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

COUNTY OF DORCHL.3TER 

Burbage Smoak, 

Plaintiff, 

vs. 

George Mitchell, 

'Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

FOR TIIE FlRST nmICIAL CIRCUIT 

Civil Case No: 2010-CP-18- ;L);L 7 

COMPLAINT 
(Breach of Contract, Collections, 

- Declaratory Judgment, Quiet Title) 

) ~ 

) Non-Jurj ~n~: ~'g 
) <:"")' ... . c:: 

::: l"Tl ~. G"')-I 

) 'J~ -, I '1 
-------------> ri~ ~~,' c....> '" 

;a ~<._ ~=' 
The Plaintiff, co::r:~,laining of the acts and omissions of the Defendant, ~~b~~~eg~ C) 

~:::o '" "',. "'- 0 
~--t ~ •• 
-:< (l W 

<:) 
that: 

GENERAL ALLEGATIONS 

1. The Plaintiff is a resident and citizen of the County of Berkeley, State of South 

Carolina. 

2. Upon information and belief, the Defendant is a resident and citizen of the County 

of Dorchester, State of South Carolina. 

3. The property which is the subject of this action is located in Dorchester County, 

South Carolina. 

4. This Honorab~e Court is vested with jurisdiction over the parties and the ~bject 

matter hereinafter set forth. ... I 

\ 

5. On or about March 15,2001, the parti~sentered into a Bond for Title pertaining to 
I 

. '\..i 

real property having Dorchester TMS # 096-00-00-013, Said Agreement is attached hereto,) @7 
identified as Exhibit "A" and incorporated herein by r~ference. 



6. In <md by the terms of the Bond for Title it is provided that during the first five (5) 

years following the execution of the Agreement DefendantlBuyer shall pay to PlaintifflSeller a 

monthly payment of Three Hundred SeventY-Nine and 87/l OOths Dollars ($379.87) payable on the 

first day of each month. Said Bond for Title furtlrer provided that at the end of the five (5) year 

period Defendant would pay Plaintiff all amounts remaining due and owing under the terms of the 

Bond for Title in a one-time balloon payment. 

7. Defendan'i:.'l3uyer has failed to make the required monthly payments since 2005, and ~ 0 

continues to refuse to make.such payments despite repeated demands from Plaintiff. 

8. In and by the terms of the Bond for Title it is provided that should Buyer be more 

than ten (10) days late in making any monthly payment a late fee of Thirty-Five Dollars ($35.00) 

shall be added to unpaid monthly installment. 

9. In and by the terms of the Agreement to Buy and Sell Real Estate it is provided that 

should Defendant default in the performance ofms duties under the Agreement, Plaintiff shall, inter 

alia, have the right to take immediate possession of the premises to the exclusion of Defendant and 

any claiming under or through him, and it is further provided that the c~tract and any intere1t 'Jlt 
. A v' ~l-\)'V\.,~~uJ~ l~ {1 

Defendant claims in the subject property shall be deemed extinguished or-the acts or omissjons 

, C6M;~~~1\.; 
constituting the default. ' 

FOR A FIRST CAUSE OF ACTION 
(Breach of Contract/Collection of Unpaid Installments) 

10. The foregoing Paragraphs are hereby incorporated by reference and realleged as ifset 

forth herein verbatim. 

11. The parties entered into a Bond for Title pertaining to real estate on or about 

March 15, ,2001, which required, among other obligations, that Defendant make monthly payments 

(Iv) 



and one balloon.payment to Plaintiff. 

12. Defendant has failed to tender the required monthly payments to Plaintiff deSPi~~ , 
Y- , c.JL vV 

repeated demands from Plaintiff, however, Defen4ant remains on the subject property. CO U 

13. Def~ndi::t.LJT: s failure to pay the monthly instalim~nts, late fees and taxes on the 

property constitutes a material breach of the Bond for Title. 

14. As a result of Defendant's breach of the Bond for Title Plaintiff is, 

infonned and believes that he is entitled to an award ·of actual damages in an amount to be 

detennined by the trier of fact, including, but not limited to, all unpaid monthly installments accruing 

prior to her leaving the premises with interest thereon; late fees; and the costs of this action including 

reasonable attorneys fees. Alternatively, Plaintiff is infonned and believed that it is entitled to an ~ rt 
order removing Defendant from the property and prohibiting Defendant to ~eenter the same, plus a ' 

reasonable amount for r,o'1t and the costs of this action including reasonable attorney's fees as 

provided by the Bond for Title. 

FOR A SECOND CAUSE OF ACTION 
(Declaratory Judgment Action to Declare Contract Breached and to Extinguish 

, and Foreclose Defendant's Right in the Property/Quiet Title) 

15. The foregoing Paragraphs are hereby incorporated by reference and realleged as if 

set forth herein'verbatim 

16. As a result of the acts and omissions of Defendant as set forth hereinabove, 

Plaintiff further prays for an order declaring the Bond for Title of March 15, 200 1, breached by 
• 

Defendant, and on the basis of the aforesaid breach Plaintiff also seeks an order from this Honorable 

Court terminating and/or eXLinguishing any right, whether legal, equitable or both, which Defendant 

may have in the subject property and quieting title into Plaintiff. 

'WHEREFORE, the Plaintiff requests that: 

// 



1. The CUllTt ordc>I Defendant to deliver possession of the disputed lands to Plaintiff; 

2. The Court order Defendantto remove: any personal property, mobile homes, outbuildings 

and other items or possessions which he may illive placed on the property at his sale expense; 

3. The Court permanently enjoin Defendant from the use or attempted use of the disputed 

land; 

4. The Court award Plaintiff compensation for the actual damages and losses he has incurred 
\ . 

and sustained as a result of the actions and omissions of Defendant; 

5. The Court issue a declaratory judgment order foreclosing Plaintiff's interest, if any, ill the 

property and quieting title ill favor of Plaintiff; 

6. The Court award Pl<lintiffreasonable attorneys fees and the costs of this action; and 
" 

7. Thes Court issue such other and further relief as it may deem proper and equitable. 

At Moncks Comer, South Carolina 

This L'7daYOf+2010 

PEAGLER & WEATIffiRS, PA 

Jeffre S. ea ers 
Atto ey for the Plaintiff 
113 Broughton Road, P.O. Box 1840 
Moncks Corner, SC 29461 
(843) 899-7877/577-5465 



STATE OF SOUTH CARGLINA ) 
\ 
f IN THE COURT OF COMMON PLEAS 

COUNTY OF DORCHESTER ) 
) 

BURBAGE~D~ ) CIVll.. ACTION COVERSHEET 
Plaintiff(s) ). 

) 
vs. ) 

) 
GEORGE MITCHELL, ) 

Defendant(s) ) 
(please PriOt) 
Submitted By:JEFFREY S. WEATHERs, ESQ. 
Address: POST OFFICE BOX 1840 

MONCKS CORNER, SC 29461 

$CBar#: 
Telephone #: 
Fax#: 
Other: 
E-mail: 

13497 
843-899-7877 
843-899-7687 

JEFF@PEAGLERWEATHERS.COM 
NOTE: The cover !heet l'illll intormatiu';l eontained herein neither replaces nor supplements the filing and service ofpleadings or other papers 
as required by law. This form is requir..,J for the use of the Oerk of Court for the purpose of docketing. It most be filled out completely, 
si elf, and dakd. A co ofttm cover sheet most be served on the defe!>~rum salon with the Summons and Com . L f"'oo.:) 

DOCKETING INFORMATION (Check all that apply) g '-, ~:.. ~ h 
-* If Action is Judgment/SettJement do lWt complete ~~ r-'·; ~ ~ o JURy TRIAL demanded in complaint. ~ NON-JURY TRIAL demanded in compl~ ~,,_ c-:....,., o This case is ~ubject to ARBITRATION pursuant to the Circuit Court Alternative Dispute Reso~n~illes. (.,.) Fi o This case is subject to MEDIATION p1.lI'SU3ri.t to the Circuit C-ourt Alternative Dispute Resolu&h~s_ -0 c:' o This case is exempt from ADR (certificate attached). . g g t :A CI 

o 
o 
o 
o 
r2l 
o 

0 
0 
0 
0 
0 

0 
0 
0 

,..-= ~ ',- ( ... ; 
NATURE OF ACTION (Check One Box Be/aw) z~ .1l" .r-

--i. -l,. ...._ 

Contractll 
Constructions (100) -
Debt Collection (110) 

Employment (120) 
General (l30) 
Breach of Contract (140) 

Other (199) 

Inmate Petitions 
PCR(500) 
Sexual Predator (510) 
Mandamus (520) 

Habeas Corpus (530) 

Other (599) 

0 
n 
0 
0 
0 
0 
0 

Torts - Prof~onal Malpr.actice . 
o Dental Malpractice (200) 

o Legal Malpractice (210) 
o Medical Malpractice (220) 
o Other (299) 

. Judgmeli1s/SettJements 
Death Settlement (700) 
Foreign Judgment (710) 
Magistrate's Judgment (720) 

Minor Settlement (730) 

Transcript Judgment (740) 

Lis Pendens (750) 

Other (799) 

Special/Complex JOther 

Environmerital (600) 0 Pharmaceuticals (630) 

Automobile Arb. (610) 0 Unfair Trade Practices (640) 

Medical (620) 0 Other (699) 

Torts-PmIOnal Injury 

o AssaultJSlanderlLibeI (300) 
o Conversion (310) 
o Motor Vehicle Accident (320) 

o Premises Liability (330) 

o Products Liability (340) 

o Personal Injury (350) 
o Other (399) 

Administrative LawlReJjei 

0 Reinstate Driver's License (800) 

0 Judicial Review (810) 

0 Relief (820) 
n Pern~ent Injunction '(830) L...J 

0 Forfeiture (840) 

0 Other (899) 

-< ~ W 
Rr2I Property 8 

o Claim & Delivery (400) 
o Condemnation (410) 
o Foreclosure (420) 
o Mechanic's Lien (430) 

o Partition (440) 

o 
o 
o 

0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

Possession (450) 
Building Code Violation (460) 
Other (499) 

Appeals 
Arbitration (900) 
Magist:rate-Civil (910) 
Magistrate-Crimin;U (920) 

Murucijj31 (930) 

Probate Court (940) 

SCOOT (950) . 

Worker's Comp (960) 

Zoning Board (970) 

Administrative Law Judge (980) 
Public Service Commission (990) 

Employment Security Comm (991) 

Other (999) 

Submitting Party Signatur~ --"fI---IH~_C"::::==~=--'---- Date: I/? 7 /r' 
r 7 

Note: Frivolous civil proceedings may sutij to sanctions pursuant to SCRCP, Role 11, and the South Carolina 
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq. 

~rrA ''1'lA ft:.If'lA\ 13 



FOR MANDATED ADR COUNTIES ONLY 
Florence, Horry, Lexington, Richlan<L Greenville * * , and Anderson** 

** Contact Respective County Clerk of Court for modified ADR Program Rules 

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CNIL CASES TO AN ALTERNATIVE 
DISPUTE RESOLUTION PROCESS, UNLESS OTIIERWISE EXEMPT. 

You are required to take the following action(s): 

1. The parties shall select a neutral within 210 days of filing of this action, and the plaintiff shall file a 
"Stipulation of Neutral S~lection" on or before the 224th day after the filing of the action. If the parties 
cannot agree upon the ~e;~ction of the neutral within 210 days, the Plaintiff shall notify the Court by filing 
a written ''Request for the Appointment of a Neutral" on or before the 224th day after the filing of this 
action. The Court shall then appoint a neutral from the Court-approved mediator/arbitrator list. 

2. The initial ADR conference must be held within 300 days after the filing of the action. 

3. Case are exempt from ADR only upon the following grounds: 

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or 
prolubition; 

b. Cases which are appellate in nature, such as appeals or writs of certiorari; 

c. Post Conviction relief matters; 

d. Contempt of Court proceedings; 

e. Forleit;n,~ proce~dings brought by the State; 

. f. Cases involving mortgage foreclosureS; and ' 

g. Cases that have been submitted to mediation with a certified mediator prior to the filing of this 
action. 

4. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the 
Court within ten (10) days after the ADR conference had been concluded. 

Please Note: You must comply with the Supreme Court Rules regarding ADR. 
Failure to do so may affect your case or may result in sanctions. 

SCCA / 234 (5/04) Page 2 of2 



STA. TE OF SUUTH CAROLlNA 

COUNTY OF DORCHESTER 

BURBAGE SMOAK 

Plaintiff: 

-versus-

GEORGE MITCHEi-:L 

Defendant. 

) IN THE COURT OF COMMON PLEAS 
} CASE NO.: 201O-CP-18-2127 

) 
) 
) 

) 
) 
) 
) 
) 

) 
) 

ANSWER 
OF GEORGE MITCHELL 

--------~---------------) 

COMES NOW THE DEFENDANT, GEORGE MITCHELL, answering 

the Complaint of the Plaintiff above named, who would show unto this Honorable Court as 

follows: 

FIRST; THA T each and every allegation contained in the Plaintiff's Complaint 

which is not hereinafter specifically admitted, qualified and explail~ed is hereby denied: 

SECOND:' THAT the Dt'endant denies those allegations contained in Paragraphs Seven (7) 

Twelve (12) and Thirteen (13). of the PlaintitTs ComplainL in that the Defendant/Buyer has 

made over Twenty !liousand ($20,000) Dollars toward the purchase of the subject property. 

Defendant/Buyer has also attempted to contact the Plaintiff concerning the payoff amount, to no 

avail. 

THIRD: THAT the Defendant denies the allegations contained in Paragraph Nine (9) of 

the Plaintiff s Complaint inasmuch as the contr:act by its terms constitutes a forfeiture and is 

unconscionable given the amounts of money already tendered and accepted by the Plaintit1 and 

the amount of equity acquir~d by the Defendant.:. 

FOURTH: THAT the Defendant denies Paragraphs Fourteen (14) and Sixteen (16) of the 

/6 



Plaintiffs Complaint and 1;,erefore demands strict proof thereof. 

FIFTH: THA T the Defendant admits those allegations contained in Paragraphs 

Two (2). Thret: (3;. Four (4) and Eight (8) of the Plaintiffs Complaint. 

SIXTH: 

FURTHER ANSWERING TUE PLAINTIFF'S COMPLAINT 
AND BY WAY OF COUNTERCLAIM: 

THA T the Defendant is infonned and believes that the tenns of the land sales 

contract ('"Bond for Title") has been waived by the PlaintitTs and that the Defendant has made 

substantial payments toward purchasing the subject property. 

SEVENTH: THAT the Defendant is further infonned and believes that the Plaintiff has 

accepted over $20, 000 in pajments from the Defendant through the Bankruptcy Trustee and to 

require the Plaintiff's specific perfom1ance upon the remainder ofthe purchase price. 

EIGHTH: THA T all parties be responsible for their own attomey fees in regards to this 

action. 

WHEREFORE, having fully answered the Plaintiffs Complaint, 

Defendant prays that the Court ascertain their respective interest in the subject property and allo\v . 

him the opportunity t\::, ~um~lete the purchase of said parcel of land and recognize the payments 

that he has al\ready tendered the Plaintiff toward said purchase. 

SIGNATURE PAGE FOLLOWS 
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RESPECTFULLY SUBMITTED, 
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Willie B: Heyward \ 
Heirs' Property Law Center, LL 
27 Gamecock Ave, Suite 200 
North Charleston, SC 29407 
(843) 225-8754 
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November 08 2010 

Jeffery S. Weathers Esq 
PO Box 1840 
Moncks Corner, SC 29461 

Re: Burbage Smoak Vs George Mitchell 
Case Number: 2010-CP-18-2127 

Dear Attorne.v Weathers. 

Enclosed please find a copy of the Answer in regards to the above 
referenced matter. Please feel free to call our office if you any questions. 

Have a wonderful day, 

Tijuana Jackson 
Legal Assistant for 
Willie B He.vward 
Attorney for George Ali:r;ltell 
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THE HEIRS PROPERTY LAW CENTER, LLC 
2148 Dorchester Road., Suite A 

North Charleston,. South Carolina 29405 
Telephone (843) 225-8754 

Fax (843) 225-8765 

FAX COVER SHEET 

To:Jefferey S Weathers Esq. 

From: Willie B. Heyward 

YOUR FAX NO:(843-899-7687 
YOUR PHONE NO:(84",) 899-7877 

Re: Burbage Smoak Vs George Mitchell, et al. 
Case No.: 2010-CP-lS'-2127 

NO. OF PAGES: 4 

COpy OF ANSWER TO COMPLIANT IN THE ABOVE REFERENCED 
. MATTER 

OUR FAX NO.: (843) -225-8765 OUR PHONE NO: (843)-225-8754 
(843) 568-4679 (mobile) 

REPLY TO: Willie B. Hevward. 

DATE: NOVENBER 8, 1010 TIME:4 :06 
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READER OFTHIS MESSAGE IS NOT THE INTENDED RECIPIENT, YOU ARE HEREBY 
NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPY OF THIS 
COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS 
COMMUNICA TION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE 
AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE 
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STATE OF SOUTH C:~ROLINA ) 
) 

COUNTY OF DORCHESTER ) 
) 
) 

Burbage Smoak, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

George Mitchell, ) 
) 

Defendant. ) 
) 

IN THE COURT OF COMMON PLEAS 
FOR THE FIRST JUDICIAL CIRCUIT 

Civil Case No: 2010-CP-18-2127 

REPLY 

The Plaintiff herein, responding to the counterclaim' of Defendant, would show 

and allege as follows: 

1. Each and every allegation of the Counterclaim not hereinafter specifically 

admitted is denied .. 

2. Paragraphs Six (6) through Eight (8) are denied, and Plaintiff demands 

strict proof of the same. 

AS A FIRST AFFIRMATIVE DEFENSE 

3. Fllrth,=::::- answering the Counterclaim, and as a further defense thereto, 

Plaintiff alleges that Defendant's Counterclaim fails to state facts sufficient to constitute a 

cause of action against Plaintiff, and it should be dismissed pursuant to Rule 12(b)(6) of 

the South Carolina Rules of Civil Procedure or, alternatively, Rule 56 of the South 

Carolina Rules of Civil Procedure. 

WHEREFORE, having fully answered the Counterclaim of Defendant, Plaintiff 

prays for the same to be dismissed with costs. Additionally Plaintiff reasserts his 



entitlement to the relief sought in Plaintiff's Complaint, and hereby prays for the same. 

Moncks Comer, South Caro·lina 
November 9, 2010 

ci/ 

PEAGLER & WEATHERS, P. A. 

B 
e 

ost Ice Box 1840 
oncks Comer, SC 29461 

(843) 899-7877 
Fax # (843) 899-7687 

ATTORNEY FOR PLAINTIFF 



STA IE OF SOliTH CARi)Ll~A 

COL.'-~TY· Of DOR.CHES1ER 

Burbage Smoak. 
Plai miff. 

Cit:'urge Mitchell. 
Defendant 

------.-------

)IN THE COURT OF COMMON PLEAS 
)FOR THE FIRST JliDICTAL CIRCUTT 
) 

}Civil Case No.: 2010-CP-lS-2127 
) 

) 

} 

) 

) 

AFFIDAVIT OF DEFENDANT 
GEORGE MITCHELL 

1 
1. I 2m th~ =-~c:reI1dJi·'~ in the abO\'e-caprioned matter. 

! h3\t paid 0\er S20.()OO.OO to the Plaintiff Burbage Smoak. for purchase of the subject 

propen\ . 

. 1. Ih3\e tried. to 110 a\3·illO contact the Plaintiff to pay the remainder of the contract price. 

4 I have e:-:pended 3. sig:ni ficant amount of money improving the property, including 

installing 3 septic tank. installing a \vell. clearing the land; all for the purpose of placing 

my mobile hOl11e on the property. 

Sworn to hefore me 
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STATE OF SOUTH CAROLINA 
COUNTY OF DORCHESTER 

IN THE COURT OF COMMON PLEAS 
FIRST JUDICIAL CIRCUIT 

20l0-CP-18-2l27 

Burbage Smoak, 

Plaintiff, 

v. T~anscript of Record 

George Mitchell, 

Defendant. 

November 9, 2011 
St. George, South-Carolina 

B E FOR E: 

The Honorable Maite Murphy, Judge. 

A P PEA RAN C E S: 

Jeff Weathers, Esquire 
Attorney for the Plaintiff 

Willie B. Heyward, Esquire 
Attorney for the Defendant 

Hil.da M. Jordan, CVR-M 
Circuit Court Reporter 

. -.-.. ----.-.---~--
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THE CLERK: This is Burbage Smoak verses George 

Mitchell. 

THE COURT: Good morning, gentlemen. 

MR. PEYWARD: Good morning. 

3 

2 

3 

4 

5 

6 

7 

8 

9 

THE COURT: We're on the record .. This is Burbage Smoak 

verses George Mitchell, civil action number 2010-CP-18-2127. 

Present for th~ plaintiff is -- could everybody identify 

yourselves, please. 

Mr. Weathers. 

10 

11 

12 

13 . 

MR.· WEATHERS: Jeff Weathers for the plaintiff, Burbage 

Smoak. 

MR. SMOAK: I'm Burbage Smoak. 

THE COURT: Thank you. 

14 And the defendant, you're Mr. Mitchell. 

15 MR. HEYWARD: I'm Willie Heyward representing Mr. 

16 Mitchell. He stepped out. He should be right back. 

17 THE COURT: Okay. You okay going do you want to wait 

18 for him? Did he just step to the restroom or something? 

19 MR. HEYWARD: He just stepped to the restroom. 

20 THE COURT: Okay. We'll wait for him to get started 

21 just to make sure he doesn't miss out on anything. 

22 MR. HEYWARD: Thank you, Your Honor. 

23 THE COURT: While we're waiting do y'all want to pre-

24 mark any exhibits or anything like that? Do you have any? 

25 MR. HEYWARD: Yes. We can do that. 
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(Plaintiff's Exhibit No.1, Chapter 

2 13 plan, was marked for 10 only.) 

3 (Plaintiff's Exhibit No.2, court 

4 order, was marked for 10 only.) 

5 (Plaintiff's Exhibit No.3, 

6 document, was marked for 10 only.) 

7 COURT REPORTER: Plaintiff's one, two and three for 10. 

8 THE COURT: There we go. Mr. Mitchell co~e on up. Your 

9 attorney is sitting right over here. 

10 (Defendant's E,:hibi t No.1, 

11 bankruptcy payments, was marked for 10 only.) 

12 (Defendant '·s Exhibit No.2, 

13 receipts for payments, was marked for 10 only.) 

14 COURT REPORTER: Defendant's Exhibit Nos. 1 and 2 for 

15 10. 

16 THE COURT: Thank you. 

17 Gentlemen, are you ready to proceed? 

18 MR. HEYWARD: Yes, ma'am. 

19 MR. WEATHERS: Yes, ma'am. 

20 THE COURT: Mr. Weathers, would you care to make a brief 

21 opening statement? 

22 MR. WEATHERS: Yes, ma'am. 

23 This is one that could all but be heard as a motion 

24 hearing. This is an action to declare a bond for title in 

25 default, and to extinguish any interest Mr. Mitchell may 



Smoak v. Mitchell 

have in the property_ 

11/9/11 

2 Sometimes -- this started in 2001. Sometime prior to 

3 2006, Mr. Mitchell went into default. Mr. Smoak actually 

4 brought a prior action back in 2006. It resulted in a 

5 judgment signed by Judge Watts indicating Mr. Mitchell owed 

6 $34,000 at that time. And also that he was to vacate the 

7 property within 45 days. That order was issued on June 6, 

8 2007. The following month Mr. Mitchell filed bankruptcy. 

9 In August 2007 that plan confirmed. As part of that plan 

10 Mr. Mitchell made 58 monthly payments tc Mr. Smoak in the 

11 amount of $717. Sometime on or before September, 2009, Mr. 

12 Mitchell stopped making payments, the bankruptcy was 

13 dismissed in December, 2009 after only 28 of the 58 months. 

5 

14 My rudimentary math that left $21,510 remaining to Mr. Smoak 

15 based upon what the bankruptcy judge had ordered. Since the 

16 dismissal of the bankruptcy in 2009, there have been no 

17 additional payments to Mr. Smoak. 

18 I sent discovery back in, I believe June or July. I 

19 have not gotten any evidence of payment after discharge of 

20 bankruptcy. 

21 Just to be clear to the Court, we're not seeking a 

22 monetary judgment here today. We just want Mr. Mitchell 

23 evicted from the property and to have any interest he may 

24 have legal or equitable extinguished so we have clear title 

25 again. 

J1 
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2 

3 

4 

THE COURT: What was the original basis for him to be on 

the property, he leased it? 

MR. WEATHERS: It was a bond for title. It was executed 

in 2001. I believe the purchase price was about $37,500 at 

5 the time. A pretty high rate of interest though with a 

6 balloon payment. 

7 Like I said, prior litigation in 2006, the end of 2007, 

8 actually in the consent order that the amount owed at that 

9 time was $34,000. 

10 

11 

12 

13 

THE COURT: You said that .. I'm sorry. 

Mr. Heyward, would you care to make an opening2 

MR. HEYWARD: Yes, Your Honor. 

I wasn't privy to the prior action when this judgment 

14 was entered against Mr. Mitchell and I've recently been 

15 advised of this confession of judgment, however, in 

16 plaintiff's complaint there is no mention of the prior 

17 judgment or a confession of judgment in the complaint. The 

18 complaint simply states that there was a bond for title, 

19 there was a contract between the pa~tie~, what the terms 

20 were and that the defendant had breached those terms. 

21 My question is are we here today to -- are we going to 

22 ratify if there's a contract, because wi~h this judgment the 

23 plaintiff has the power to enforce the judgment because the 

24 judgment states that the court retains jurisdiction and the 

25 court can enforce the judgment against Mr. Mitchell if 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

.--. 12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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plaintiff so chooses to do so, however, he brought an 

entirely new action and this new action states that there is 

a contract between the parties. The contract was breached 

and therefore Mr. Mitchell should vacate the property and 

vacate this possession. 

So I'm here today on behalf of my client and to 

basically question our posture here today. Are we dealing 

with the prior judgment and they're trying to enforce that 

because this is a new case number, a new case or are we here 

today on this new matter saying that there is a contract 

between the parties, that, in fact, it was breached and then 

we deal with ~hoseissues. 

I also h~ve, if I may, Your Honor, a return to 

Plaintiff's Motion for Summary Judgment. It also -- if 

we're going my position, my client's position is that 

they're trying to re-litigate an issue that was decided a 

number of years ago, and that because of the doctrine of Res 

Judicata, it has been a merger of those issues. They can't 

litigate it because at the time the original judgment was 

entered, my client had expended substantial amount of funds 

to Mr. Burbage. However, there is a $34,000 confession of 

judgment. Now, he's expended additional over $20,000 in 

funds to Mr. Burbage, and now they want -- excuse me -- now 

they want to come before the court and ask th2t that 

confession of judgment now be enforced through this court 
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and through bringing a new action. 

2 So they either -- either the old judgment is what we're 

3 here for or there has been some sort of ratification there 

4 is on this new contract of saying there exists preferably a 

5 contract between the parties, there's been a breach and 

6 they're seeking the remedies as he said before that he 

7 vacate the property and remove -- since he also have a 

8 mobile home on the property, that he moves his personal 

9 possessions. 

10 THE COURT: Okay. Mr. Weathers, I anticipate that your 

11 clients testimony will clear up these issues? 

12 MR. WEATHERS: Your Honor, this as far as the posture of 

13 this, the prior order of Judge -- I wasn't involved in that 

14 litigation either. The old order, in my opinion, was not 

15 the best drafted, because it -- well, it addressed the 

16 amount of money he owed, it addressed the eviction of Mr. 

17 Mitchell from his property it failed tb address any legal 

18 equitable interest he may have in that property. So now the 

19 

20 

title insurance companies aren't willing to let him sell the 

property, Mr. Smoak, until that's cleared up. So that's 

21 really why we had to bring a second litigation. We're using 

22 this order of judgment as a -- your basic Res Judicata on 

23 the default. Of course, that was modified by the bankruptcy 

24 order and then when he did not comply with the bankruptcy 

25 terms of 58 months, he only went 28, that left, you know, 
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Mr. Smoak in th8 position of being able to come back and re-

2 litigate the additional monies owed. 

3 Again, whether it's $5 or $20,000, we're not worried 

4 about th~ money. We just want the property back so we can 

5 move on. 

6 

7 

8 

THE COURT: Yes, sir. 

You're ready to call your first witness? 

MR. WEATHERS: Yes, ma'am. I'll call Burbage Smoak. 

9 THE COURT: Mr. Smoak, will you please come around. 

10 Please raise your right hand. 

11 (WHEREUPON, Burbage Smoak, after 

12 beirg july sworn testified as follows.) 

13 THE COURT: Thank you. Please be seated and state your 

14 full name -and spell your last name for the record. 

15 MR. SMOAK: My name is Burbage H. Smoak. The last name 

16 is spelled S-m-o-a-k. 

17 BURBAGE SMOAK - DIRECT EXAMINATION 

18 BY MR. WEATHERS~ 

19 Q Mr. Smoak, do you own property located in Dorchester 

20 County having the TMS number 0960000013? 

21 A Ye:::3 

22 Q At some point did you enter into a contract with Mr. 

23 Mitchell for the sale of that property? 

24 

25 

A 

Q 

Yes, I did. 

I'm going to show you what has been marked as 

:3/ 
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Plaintiff's Exhibit No.2, and ask if you recognize that 

2 document? 

3 A Yes. This is the bond for title I gave Mr. Mitchell. 

4 Q Okay. Did the bond for title requ~r2 certain monthly 

5 payments? 

6 A Yes, it did. 

7 Q And what were those? 

8 A Well, the amount of the monthly payment was $379.87. 

9 Q And what was the term of payment? 

10 A That he would pay every month for 60 months and if he 

11 was late there would be a $35 late fee. 

12 Q Was there also a balloon payment at the end of those 60 

13 months? 

14 A Yes, there was. 

-
15 Q Okay. Who was responsible for taxes under that bond 

16 for title? 

17 A Mr. Mitchell was. 

18 Q Okay. At sometime prior to 2006, did Mr. Mitchell fail 

19 to make payment for taxes and or installment payments? 

20 A Yes. He fell behind in all his payments. 

21 Q Okay. As a result of that did yoc institute a lawsuit 

22 'against Mr. Mitchell to collect those back payments and 

23 declare the bond for title void? 

24 A Well, I'd like to state here that after a period of 

25 time I did, but before that I waived several payments and 
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1 tried every way in the world to work with Mr. Mitchell. I 

2 know he will verify that. Even at times said, look, forget 

3 

4 

about two or three months payments. Just start from here 

and make your payments in a timely manner. So yes, to 

5 answer your question I did institute an action against him. 

6 Q Okay. As the result of that lawsuit was an order 

7 issued at the conclusion of it? I'm go~ng to show you this 

8 to see if you've seen that before? 

Yes, I have. 9 

10 

A 

Q Okay. Does that order indicate that Mr. Mitchell owed 

11 you money as of the date of that order? 

A 

Q 

A 

Yes, it does. 

And what was that amount owed? 

That was $34,000. 

12 

13 

14 

15 Q Okay. What were the other terms contained in that 

16 order? 

17 A That he would remove all of his personal property 

18 within 45 days? 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

Did he 

No, he 

Has he 

No, he 

Okay. 

do that? 

did not. 

paid you that 

has not. 

At any time, 

$34,OOO? 

subject to that order, were 

24 notified by the Bankruptcy Court of a f~ling by Mr. 

25 Mitchell? 

you 
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3 

4 

A 

Q 

A 

Q 

Smoak v. 

Yes, 

Okay. 

Yes. 

Okay. 

Mitchell 

I was. 

Did you 

And that 

5 in front of you? 

Yes. 

11/9/11 

file a creditor's claim at that time? 

was based on that orde::c that you have 

6 

7 

A 

Q Did the bankruptcy court contact you about setting up 

8 monthly payments with you? 

9 

10 

A 

Q 

Yes. 

Okay. What was the amdunt of those payments; if you 

11 recall? 

I don't recall exactly. 

12 

12 

13 

A 

Q I'll show you what's been marked 2?- Plaintiff's Exhibit 

14 No.1, Page 2, to see if you've seen this before? 

15 A Yes, I've seen this before. The answer is $717.00 per 

16 month. 

17 Q Okay, and would you turn back to the first page and 

18 identify that document fqr the Court, please? 

19 

20 

A 

Q 

It j~st says Chapter 13 Plan and related motions. 

Okay, and what was the term of the bankruptcy plan, how 

21 many months was that supposed to last? 

22 

23 

A 

Q 

It was 58 months. 

Okay. At any time subsequent to that were you notified 

24 by the bankruptcy court of a dismissal of Mr. Mitchell's 

25 bankruptcy? 
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3 

4 

A 

Q 

A 

Q 
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Yes, I was. 

And when did that occur? 

Approximately a year after that. 

Okay, and had he made his payments the complete time 

5 that he was in bankruptcy to you or had he mi~sed some 

6 payments? 

7 

8 

9 

10 

A No. I got sporadic payments from the trustee during 

that period of time. 

Q Okay. At any time subsequent to the dismissal of the 

bankruptcy in December of 2009, has Mr. Mitchell made any 

11 payments to you? 

12 

13 

14 

15 

16 

17 

A 

Q 

A 

Q 

A 

Q 

No. 

Has he approached you about making the·payments? 

No, he has not. 

Who's paid the taxes on this property since 2006? 

I have. 

Has Mr. Mitchell offered to reimburse you for those 

18 taxes? 

No. 

13 

". 

19 

20 

A 

Q As we sit here today what are you asking the Court for, 

21 what type of relief? 

22 A As we discussed earlier, I know there's a recession, 

23 people having a tough time. Mr. Mitctell apparently 

24 couldn't make his payments over a period of time. I'm just 

25 asking him to sign the property back ovs~ to me since he was 
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unable t~ fulfill his obligations and remove his property 

2 off of it, so I can sell the property to someone else. 

3 MR. WEATHERS: Your Honor, at this time I'd like to move 

4 the three exhibits into evidence. I believe Mr. Heyward has 

5 seen them. And then that's all I have. 

6 Mr. Smoak, if you would answer any questions Mr. 

7 Heyward may have. 

8 THE COURT: Mr. Heyward, do you ,have any objection to 

9 the exhibits. 

10 MR. HEYWARD: No objection, Your Honor. 

11 

12 

13 

THE COURT: Thank you. They are admitted, then. 

(Plaintiff's Exhibit No.1, Chapter 

13 plan, was marked and entered.) 

14 (Plaintiff's Exhibit No.2, 

15 documents were marked and entered.) 

16 (Plaintiff's Exhibit No.3, 

17 documents, were marked and entered.) 

18 Th~ COURT: Please answer any questions Mr. Heyward may 

19 have. 

20 MR. SMOAK: Yes, ma'am. 

21 BURBAGE SMOAK - CROSS EXAMINATION 

22 BY MR. HEYWARD: 

23 Q Mr. Smoak, you're still the owner of this property; is 

24 that correct? 

25 A Yes, sir. 
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Q When you entered into this bond for title the actual 

title to the property would not be conveyed to Mr. Mitchell 

3 until he had paid the contract amount; is that correct? 

4 

5 

A 

Q 

That's correct. 

When you and Mr. Mitchell entered into this contract, 

6 was the property -- what was the condition of the property? 

7 A I~ was pristine property, had large timber on it, giant 

8 trees, was on a bluff, probably about a 20 to 30 foot drop-

9 off going ~owards the Four-hole Swamp, but it was high land, 

10 most of it. 

11 

12 

13 

14 

15 

Q 

A 

Q 

A 

Q 

Did it have a septic system? 

No. 

Did it have a water well? 

No. 

You are aware that Mr. Mitchell presently lives on that 

16 property': 

17 A I'm not, but I know he did move on .the property at the 

18 time i subsequent to the sale. 

19 Q We talked about this confession of judgment, the -- how 

20 much money has Mr. Mitchell tendered to you, if any, before 

21 this confession of judgment? 

22 A He made some sporadically. I've got my records I can 

23 refer to how many, how much money I received. 

24 

25 

Q Yo',':::- guess would be -- the payments were approximately 

$400 a month, would be $4800 a year. He probably paid 

67 
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$3,CH)O " .... he first year, in 2000, and on down to the" last few 

2 years he didn't pay anything. So I would say maybe a half 

3 of what h~ had obligated to pay. 

4 MR. HEYWARD: May I approach? 

5 THE COURT: Yes, go ahead. 

6 BY MR. HEYWARD: 

7 Q Mr. Smoak, I'd like you to look at what's been marked 

8 Defendant's Exhibit No.2, please? 

9 

10 

11 

A 

Q 

A 

Yes. 

And tell the Court if you recognize that? 

This is copies of -- looks like some money orders or 

12 checks that were written to me. 

13 

14 

Q 

A 

By whom? 

Says land payment. I don't see where it says by whom 

15 on this, maybe you can help me with that. 

16 Q Right, but it does say land payment? 

17 

18 

A 

Q 

It does say land payment. 

Oka\!. The amounts on those receipts, are they uniform 

19 or are they different amounts? 

20 

21 

A 

Q 

They'~e different amounts. 

On that first page would you tell the Court just those 

22 amounts that are on the first page? 

23 

24 

25 

A $379.89, $415.89, and $379.89. 

Q Thank you, sir. And you do remember receiving those 

payments? 
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A Yes, I received all the payments, I feel sure, that Mr. 

Mitchell has sent and I'll be glad to review those and see 

if they tally up with my tally. 

Q Will you be surprised if I told you it's about $lS,OOO? 

A No, that would sound about right. 

Q Mr. Smoak, if you would review the document that's been 

marked a~ Plaintiff's Exhibit No.1, for me, please? 

A Okay. 

Q You stated that Mr. -- do you recognize it? 

A No. 

Q You don't. You stated that Mr. Mitchell was in 

bankruptcy and you were notified by the trustee and you 

submitted a creditors claim? 

A I was notified, yeah, when he went in bankruptcy when I 

went to the Magistrate's Court to have him evicted. Yes. 

Q Okay. Now, the amount that Mr. Mitchell paid per month 

was how mu~h, again? 

A The amount from where? 

, Q From the bankruptcy, from the trustee, how much were 

you getting? 

A Supposed to get $717 per month. 

Q If you can look at Plaintiff's Exhibit No.1, please. 

A Okay. 

Q Do y,u see the section where it says claims listing? 

A Yes. 



.~. 

Smoak v. Mitchell 11/9/11 18 

1 Q And that first listing under claims listing, is that 

2 you? 

3 

4 

A 

Q 

That's correct. 

And does it say monthly payment; do you see that 

5 column? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes. 

And what is that monthly payment? 

It says $717. 

And principle paid; do you see that? 

Yes. 

And how much principle was paid? 

Ie says nineteen two eight-five. 

And the amount ot claim; what was that amount of claim? 

It says $34,503. 

And the interest paid was how much? 

It says, $3,984. 

Thank you, sir. And Mr~ Smoak, the original contract 

that you entered into with Mr. Mitchell back in March of 

2001; what was the total amount of that contract that she 

would pay back? 

A The ~ond for title was $34,500. 

Q And that was signed back in 2001; is that correct? 

A That is correct. That was signed March, 2001. 

Q And in 2007, the amount owed is still $34,503.20; is 

that correct? 
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A Ti12t,'s correct. 

Q Mr. Smoak, as of this order that directed Mr. Mitchell 

to vacate the property, remove his personal possessions 

including his mobile home, it said that he had 45 days to do 

so; is that correct? 

A That's according to my recollection, yes, sir. 

Q Once his 45 days expired was he still in possession of 

the property? 

A Was he still living out there, probably so. When I 

went by 'here I saw his property, his mobile home was still 

there. I don't know where he was living. 

Q What actions did you take on your part to enforce that 

order to have him vacate that property and return possession 

to you? 

A What actions did I take. I was probably still lenient, 

hoping he was going to take 60 days or maybe 90 days, you 

know. I mean, I was not going to go out there at the end of 

the 45 ~~y and say, you know, Mr. Mitchell, you know you've 

got to get out of here. The man had the order. I was 

hoping he would do the right thing and I have bent over 

backwards like I always have to him. You know, he wants 45 

days, give him 90 days. Hopefully, -- six months, go ahead. 

Q So there was some conversation between yourself and Mr. 

Mitchell concerning the terms of the contractual agreement 

between you that you saw -- you were lenient with those 

41 

/ 
/ 
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terms, you were trying to work with him; is that it? 

2 

3 

A There was no conversation between me and Mr. Mitchell. 

I wouldn't recognize him if I saw him. My attorney ask me 

4 if I saw him, was that him. There were no conversations. 

5 In my mind I was willing to give him more time. You asked 

6 me why didn't I pursue getting him off after 45 days. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

Q 

A 

I see. 

So I just gave him an extended period of time. 

Q So this was just a unilateral decision on your part. 

There was no conversation between you and Mr. Mitchell 

cODcerning the contract --

A Right. 

Q 

A 

Q 

-- and him vacating after the 45 days? 

That's correct. 

Okay. Have you ever notified Mr. Mitchell that the 

16 contract, .because the terms of the contract were breached 

17 thdL he was now in default and he had to vacate? 

18 A The terms of the contract I went over with him and, you 

19 know, the attorney went over with him when he got the'bond 

20 for title was that he was two months behind in arrears, he 

21 would be considered a tenant and he would, you know, not 

22 have-the privilege£ that he had under the bond for title. 

23 And so, you know, he was considered a tenant from back in 

24 the first six months after he was two or three months 

25 behind, but no, I've not have any conversation with him. He 
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had ~c~~ss to attorneys. Every time I tried to evict him he 

had an attorney. So I'm sure he knew the terms of the 

contract, -or felt Ii ke he did. 

Q All right. How many times have you tried to evict him? 

A Once. And that was when he declared bankruptcy. I went 

down to the Magistrate's Court and they said, no, he's in 

bankruptcy. I said, well, what can I do now. And that's 

when we went through the bankruptcy situation. That was 

like four years or three or four years after he stopped 

making r=:_'yments. 

Q Three or four years after --

A Right. 

Q So there was -- and let me be clear on this. There was 

a three or four year period in which he didn't make any 

payments? 

A Well, he made some sporadically. If you'll tell me 

that date of the magistrate's court hearing I can probably 

tell yO!! how much he paid, you know, the two years prior to 

that. It might have been two payment, it might have been 

six paymepts, but it wasn't many payments. 

Q I have no idea about the Magistrate's hearing. 

A When the bankruptcy 

Q What I'm asking you is this --

A Yes. 

Q -- once you got this judgment that he vacate the 
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prs~ercy. he was still in possession; is that correct? He 

2 was still living there? 

As far as I know he had not left the property. 3 

4 

A 

Q And you testified that you didn't make any -- I want to 

5 be clear, you didn't make any actions to have him --

6 

7 

A 

Q 

No. No. 

Okay. During that time period after you got the 

8 judgment, did he pay you any monies before he went into 

9 bankruptcy? 

10 A Wha~ date was that judgment, can you give me that and 

11 I'll have a better handle on it. You said the judgment was 

12 thR $34,000 judgment. I think I've got a copy of it here. 

13 . Looks like the date on this thing was June 6, 2007. 

14 According to my records in 2007 -- well, let's go back to 

15 2006. 2006, I received from Mr. Mitchell $875. In 2007, I 

16 received zero. In 2008, he was in bankruptcy court and I 

17 received a total of $9510, which I have cancelled checks 

18 right tcre. That's my records and I will be happy to look 

19 at any records in dispute of that. 

Q Now, -after you were informed that he was discharged 

from bankruptcy 

A Yes. 

Q -- besides this present action, if I'm not mistaken 

do you know the year he was discharged? 

20 

21 

22 

23 

24 

25 A No, I don't. ' 08, maybe, '07. Probably about the 

--

same 
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1 time I contacted --

2 

3 

4 

Q 

A 

If you could look at Defendant's Exhibit No.1, again. 

Okay. 

Q In the upper right-hand corner does it show the date 

5 that it was dismissed? 

6 

7 

8 

9 

A 

Q 

A 

Q 

11/13/2007. That's passed -- 2008 has passed 

Do you see 2009? 

Confirmed 3fter confirmation 12/19/2009. 

All right. Thank you, sir. So from 2009 until this 

10 present action, have you made any actions to have him 

11 evicted? 

12 

13 

14 

15 

A 

Q 

A 

Q 

I've talked to an attorney. 

Have you talked to Mr. Mitchell? 

No. 

Okay. Did you send him or anyone on your behalf send 

16 him any writing? 

17 

18 

A 

Q 

No. 

And any of these payments have you ever returned to Mr. 

19 Mitchell saying that he was in default and you were no 

20 longer accepting payments? 

21 A What's the question now, I needed to notify him that he 

22 was in default? 

23 

24 

25 

Q I'm asking, have you ever done that? 

A I don't know if I've personally done it. Yeah, I did. 

I stopped by th2re one time and told him he knew it was in 
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default. 

11/9/11 

You stopped by and told him? 

I think I went by there one time. His son was there. 

So you told him or you told his son? 

24 

2 

3 

4 

5 

6 

7 

,8 

Q 

A 

Q 

A A~ain, it's been a long time. I don't know. I think I 

9 

10 

11 

told him. He W3S in the yard. 

Q 

A 

Q 

A 

So you've seen him before? 

Mr .. Mitchell? 

Yes. 

Yes, sir. I think that's the last time I saw Mr. 

Mitchell. I believe. I may have seen him some time since 

12 then, but I think that was it. 

13 Q Mr. Smoak, you're asking the Court today to remove any 

14 interest. equitable interest that Mr. Mitchell may have in 

15 the property and vacate your property so that you could then 

16 have sole possession again and do whatever you want to with 

17 this property; is that correct? 

18 

19 

A 

Q 

Yes, sir. That's correct. 

And from the time this bond for title was signed in 

20 2001; March 15, 2001, until today, how much money give me 

21a guess, if you can, has Mr. Mitchell tendered to you in 

22 relati0D to this property? 

23 A Well, according to my records, approximately, counting 

24 the $9500 -I got from the trustee about $33,000. 

25 Q And how much did you get from the trustee, again, 
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please? 

11/9/11 25 

2 

3 

4 

5 

6 

A $951J, which is my figures. Your figures are different 

from that,- but l' 11 be glad to see -- some discrepancy 

there. I tried to keep up"with -- I mean, he would send 

payments and --

Q I understand. Let me let you look at Exhibit No.1, 

7 again. 

8 A Right. 

9 Q If you could, look at the section again, designated 

10 claims Itsted? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

I see that. 

And Burbage Smoak, your name is listed, is it not? 

That's correct. 

And the amount of principle paid, what's that amount? 

It says, $19,285.14. 

And interest paid, what is that amount? 

It says $3,984.03. 

And is that over $20,000? 

Yes, it is, but as I said, I would dispute those 

20 numbers. 

21 Q Okay. And just to clarify, the Court, should the Court 

22 award you what you've asked for, Mr. Mitchell vacates, moves 

23 his mobile home. You would have received around $35,000 and 

24 in improvements done to the property and Mr. Mitchell would 

25 receive what? 

47 
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A What would he receive? 

2 Q Yes, sir. 

3 MR. SMOAK: Your Honor, if I can elaborate on this, may 

4 I say something? 

5 THE COURT: You can answer the question and then if you 

6 want to explain it you can. 

7 MR. SMOAK: Okay. 

8 A He wouldn'-t receive anything other than what he's 

9 alr:-cady taken off the property. He cut the timber. Like I 

10 said, it was a pristine five acres. You know, when I had 

11 the property I didn't cut the timber. Without notifying me, 

12 

13 

14 

which was ~- it was my property. I don't know how he got 

somebody in the timber industry to cut it, since it wasn't 

his. I don't know where that money went, how much it was. 

15 I don'~ know, but they came in there and pretty well 

16 destroyed the property, the beauty of it. It's an entrance 

17 to Four Hole Swamp Plantation owned by Mr. Angel Taylor 

18 

19 

II (sp). Mr. Taylor has been after me for the last several 

years. He has to go by this every day, what the man has 

20 done to my five acres. He's looked it up in the courthouse. 

21 He says it's in my name. You know, he wants me to do 

22 

23 

24 

25 

something. I said, I've been trying to do something for the 

last five or six years and I can't get the'man to leave and 

he won't pay me. So basically he's lived there rent free 

for the past four or five years and he's paid very little 
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the first three or four years . So from 2001 to 2011, 10 

years if he's been just paying the mobile home rent of $250 

a month he would have paid that $34,000. He just been 

paying 12 percent interest on the money he borrowed for me 

to start with the $34,000, he'd probably have paid that 

money. :'0; he won't leave with any money but I think he's 

gotten more tha~ the value of the amount of money he's paid. 

Q The timber, have you ever brought a claim against Mr. 

Mitchell for the timber that he cut off of your property? 

A No, I did not. 

Q Could he have moved, in your opinion, could he have 

moved a mobile home on the property without cutting any 

timber? 

A· Yes, sir. The mobile home was on the property when he 

cut the timber. 

Q And how much timber did he cut? 

A He cut the whole thing, as far as I know. 

Q He cut five acres of timber? 

A Cut the five acres. 

Q Okay. And you never brought any claim against him for 

the timber? 

A I didn't want to do that to Mr. Mitchell. I feel for 

hinL and l-lis family. He cut the timber, he must have had 

some reason, bu~ it wasn't right. 

Q Did you have a look at the complaint that your lawyer 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

--- 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Smoak v. Mitchell 

filed on your behalf? 

11/9/11 

A I'm sure I have. Yeah, I looked at it. 

Q Do you remember anything in that complaint that said 

there was a claim against Mr. Mitchell for cutting your 

timber on your land? 

28 

A I'ill sure there wasn't bec~use I don't know that I even 

told him about it. I'm not making claim against him cutting 

the timber, you know. _ I've tried to bend over backwards 

every way I could on this thing, so no, I'm not claiming the 

amount of money. 

is. 

I'm sure it's already gone. I feel like it 

Q Let me ask you a little bit about this bond for title? 

A Yes, sir. 

Q Thp -- and I'm trying to find out the mechanics for 

this bond for title. The -- by its terms it states -- do 

you have 2 copy of that? 

A Yes, sir, I do. 

Q Okay. It does state a principle amount of $37,500; is 

that correct? 

A That's correct. 

Q And a $3,000 down payment? 

A Yes, sir. 

Q And the buyer shall obtain a survey and a septic tank 

from DHEC? 

A Yes. 
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Q And he did all those things, to your knowledge, 

correct? 

A I don't have any personal know, but since the mobile 

hO~2 is there I assume he did get a septic tank for it. 

Q And you do have some -- as you look at Paragraph 5, and 

it states, has some -- you indicate how old the mobile home 

may be and so on and so forth? 

A Yes, I do. 

Q Okay. Who drafted this bond for title Mr. Mitchell or 

you 

A The attorney that did the closing. Deborah Cain (sp). 

She's -- her name's on the witness thing. 

Q And it also states that upon the seller, upon you 

receiving your payment then you are to execute a general 

warranty deed for the property to the buyer, who in this 

case"is Mr. Mitchell; is ~hat correct? 

A Yes, sir. That was the whole point. I wouldn't give 

him title to it until he paid the full amount and once he 

paid that I would give him fee simple title to the property. 

Q Paragraph 7, also says that if the buyer missed two 

payments consecutively when due or failed to comply with the 

covenants in this contract, then he become a tenant at will? 

A That is correct. 

Q So let me ask you a hypothetical? 

A Yes, sir. 

.6/ 
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Q If I paid you $37,000 and I got down to that last $500 

2 and I missed two consecutive payments would I be in default 

3 of this agreement? 

4 A If you missed two consecutive payments according to 

5 that paragraph you would be in default, yes. 

6 Q Lpt me also ask you, are you interested in the property 

7 or are you interested in being paid for the property? 

8 A At t~is point, I am interested in the property. I have 

9 no confidence that I'll ever be paid by Mr. Mitchell. After 

10 10 years and since this bond for title has been enforced --

11 no, I just want my property back. 

12 MR. WEATHERS: Just one moment. 

13 THE COURT: Thank you. 

14 BY MR. WEATHERS: 

15 Q Just one more question, Mr. Smoak. 

16 A Yes, sir. 

17 Q As of today is there a cont~act between yourself and 

18 Mr. Mitchell? 

19 A I'll have to refer that to my attorney. The bond for 

20 title is all I have that said he'd do what he's supposed to 

21 do and he hadn't done it. Since that time he's been in 

22 default, hets been through bankruptcy. I don't know. I'd 

23 have to ask an attorney that. 

24 MR. WEATHERS: No further questions. 

; 
-. --- 25 THE COURT: Thank you. 
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Yes, sir. 

MR. HEYWARD: Very briefly, Your Honor. 

THE COURT: Just to back up one second. Did you 

4 formerly move~to introduce your exhibits as documents? 

5 MR. HEYWARD: Thank you, Your Honor. 

31 

6 Your Honor, I'd like to enter into evidence Defendant's 

7 Exhibit No.1, a printout of the bankruptcy matter that the 

8 defendant George Mitchell entered into and was discharged on 

9 December 19,2009. Also I like to without objection? 

10 MR. WEATHERS: Without obj ec;tion to all of them. 

11 THE COURT: Thank you. 

12 MR. HEYWARD: I'd also like to enter Defendant's Exhibit 

13 No.2, a receipts to th~ plaintiff, Mr. Burbage Smoak, for 

14 variC)usamounts and having notations for land payments. 

15 THE COURT: Thank you. 

16 (Defendant's Exhibit No.1, 

17 printout bankruptcy payments, was marked and entered.) 

18 (Defendant's Exhibit No. 2 f 

19 receipts of payments, was marked and entered.) 

20 BURBAGE SMOAK - REDIRECT EXAMINATION 

21 BY MR. WEATHERS: 

22 Q Mr. S~oak, what was the interest rate of the bond for 

23 ti tIe? 

24 

25 

A 

Q 

It was 12 percent. 

Okay. If there were late payments were. you entitled to 
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late fees? 

A Yes $35. 

11/9/11 

Q And if you had to bring an action to enforce your 

32 

rights in the agreement were you entitled to attorneys fees? 

A Yes. 

Q What about taxes~ Who was responsible for those? 

A ~r. Mitchell was. 

Q This looks like it was signed March 15, 2001. There 

was a balloon payment; is that correct? 

A That's correct? 

Q Afte~ how many years was that? 

A That was after 60 months. 

. Q And that would be 2006? 

A 2006 it should have been paid off in full. Yes, sir. 

Q I would ask you if you could read the first three 

sentences of Paragraph 7 for me? 

A On the bond for title? 

Q Yes, sir. 

A Shol21d the buyer miss two payments consecutively when 

. due and fail to comply with conditions of the covenants and 

agreements set forth in this agreement, the amounts paid by 

them may be retained by the seller as the consideration for 

making this agreement and the. seller shall be released from 

all obligation in law or equity to convey the property. 

Q That's fine. 
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Okay. 

This prior litigation against Mr. Mitchell over this 

3 bond for title, was he represented by an attorney? 

I think so. 

33 

4 

5 

A 

Q As to the order of judge -- I'm not sure which exhibit 

6 tha~/s D'lmbered? I believe it's Exhibit No.2. 

7 

8 

·9 . 

10 

11 

12 

13 

14 

15 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Okay. 

Could you look on the second page for me, please? 

Okay. 

Who is the second signature on there? 

The judge's signature? 

Not-the judge, the second attorney? 

Mr. Kevin ~. Kearse, (sp) Esquire. 

And what does it say below his contact information? 

Atto"-ney for the defendant. 

16 Q Okay .. Will you turn to the first page for me and look 

17 at ~he caption at the top. Who was the defendant in.that 

18 action? 

19 

20 

A 

Q 

Mr. George Mitchell. 

Mr. Smoak you had to file a claim affirmatively with 

21 the bankruptcy court; is that correct? 

22 

23 

24 

25 

A 

Q 

A 

Q 

Yes. 

~ciS t~at claim accepted by the bankruptcy court? 

Yes, I think so. 

To your knowledge, was there any objection by Mr. 
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Mitchell's attorney or the bankruptcy trustee to your claim? 

No. 2 

3 

A 

Q You never received any kind of objection from the court 

4 or had to go to a hearing over it? 

A 

Q 

No. 

Thank you. 

MR. WEATHERS: That's all I have. 

5 

6 

7 

8 

9 

THE COURT: Okay. You may step down, Mr. Smoak. 

Any other witnesses, Mr. Weather~? 

MR. WEATHERS: No, Your Honor. 

THE COURT: Thank you. 

10 

11 

12 

13 

Mr. ~leyward, do you wish to call any witnesses? 

MR. HEYWARD: Yes, I do, Your Honor. I'd like to call 

14 Mr. George Mitchell. 

15 THE COURT: Mr. Mitchell, if you'd please raise your 

16 right hand. 

17 (WHEREUPON, George Mitchell, after 

18 being duly sworn testified as follows.) 

19 THE COURT: Thank you. Please be seated and state your 

20 full n~~c and spell your last name for the record, please. 

21 MR. MITCHELL: Yes, Your Honor. My name is George 

22 Mitchell, and the last name is M-i-t-c-h-e-l-l. 

23 GEORGE MITCHELL - DIRECT EXAMINATION 

24 BY MR. HEYWARD: 

25 Q Mr. Mitchell, where do you work? 
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A Golden Trip Transfer Trucking. 

Q Please repeat? 

A Golden Trip Transfer Trucking. 

Q Trucking? 

A Yes. 

Q How long have you been with the trucking company? 

A Golden Trip? 

Q Is it Golden Trip? 

A Golt.=n Trip. 

Q Okay. How long have you been with them? 

A A year and about three months, now. 

Q What did you do before that? 

A I was driving a truck, my own truck, at the time. I was 

self-employed. 

Q Let's talk a little bit about this bond for title that 

you entered into with the plaintiff, Mr. Burbage Smoak. 

When you sntered into this contract -- do you have a copy of 

the contract? 

A Yes. 

Q You do? 

A Yes. 

Q Do you have one on your person? 

A No, not now. 

MR. HEYWARD: This one isn't marked, Your Honor. 

THE COURT: Any objection, Mr. Weathers? 
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MR. WEATHERS: No, Your Honor. 

(Defendant's Exhibit No.3, bond 

for title, was inarked for 10 only.) 

THE COURT: Thank you. 

BY MR. HEYWARD: 

Q Mr. Mitchell, I'd like you to look at what's been 

marked as Defendant's No.3. Can you tell the ~ourt you 

recognize?_ 

A Yes, I do. 

Q And what do you recognize it to be? 

A The bond for title. 

Q Between you and Mr. Smoak? 

A A contract, I'm buying, purchasing the property. 

Q Could you tell the Court the circumstances concerning 

36 

that; when was the first time you saw the property, when was 

the first time you talked to Mr. Smoak? 

A I don't remember the year. He give me a tour of the 

property. And I told him I was interested in buying some 

land. And he said, you know, he had it already surveyed and 

he showed me on the property he had to sell, and this piece 

that I had an interest in. 

Q So Mr. Smoak took you to the property and showed it to 

you? 

A He d-'.J. 

Q At the time he showed you the property were there trees 
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on the property? 
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A 

Q 

A 

Q 

A 

Q 

There were trees on the property. 

Okaj. Was there a mobile horne on the property? 

There was nothing but just the land. No mobile horne. 

No mobile horne on the land? 

No, sir. 

Did you notice was any septic tank or well on the 

8 property? 

9 

10 

A 

Q 

No septic or well. 

NOw, after Mr. Smoak showed you the property you and 

11 Mr. Sme:::).;: agreed on a price? 

12 A Yes. 

13 Q And y-all agreed on the terms? 

14 A· Yes. 

15 Q And the terms were acceptable to you since you signed 

16 it, correct? 

17 A Yes. 

37 

18 Q Was it your intention when you signed this contract to 

19 carry out the terms of the contract in paying Mr. Smoak what 

20 you owed >im for the property? 

21 A Yes. 

22 Q Did you miss any payments? 

23 A I did. 

24 Q How many payments did you miss? 

25 A I don't remember exactly, but I did miss some payments. 
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You missed some payments? 

Yes. 

When you missed payments did Mr. Smoak notify you of 

4 those missed payments? 

5 

6 

7 

A 

Q 

A 

Yes. 

And how did he notify you? 

Be ~ad sent a letter of all the payments that he said 

38 

8 was missing. He said for me to send the receipts so he'can 

9 compare them. And I did so. And it went on from there. 

10 But he would never send any receipts to me saying he 

11 recei ved payment from me. So I would have to keep'my own 

12 

13 

receipts showing that I paid. 

Q At any time did Mr. Smoak before this prior hearing 

14 - where you got a judgment against you, but did Mr. 'Smoak ever 

15 tell you or notIfy you that you w~re in default and ~hat he 

16 -was goin~ to take some sort of action to correct it? 

17 

18 

19 

A 

Q 

A 

Before the judgment? 

That's correct? 

No, he never did. 

20 Q So you never got a letter from him; he never came to 

21 the house? 

22 A No, not concerning anything just leaving the 

23 property. 

24 

25 

Q 

A 

Anj you said there were tree~ on the property? 

Yes. 
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Q And tiow large is this parcel? 

A The trees? 

Q No. How large is the lot, the parcel that you live on? 

A It's -- the piece is like a lot. It's a lot, as far as 

in a neighborhood. 

Q Okay. Can you look at the document that you have in 

your hand; do you see the legal description? 

A I'm sorry, I don't understand you? 

Q Is there, on that first page, does -- do you see a 

paragraph that describes the property and indicates how 

large the property is? 

A No, I don't. 

Q Well -- and if I may read the legal description and you 

tell is if you agree with what I'm saying or disagree with 

what I'm saying. 

All that certain, piece, parcel, and tract of land 

situate, lying and being in Dorchester County, South 

Carolina, ~ontaining five and six thousandths acres, and it 

has 5.006 in parentheses, more or less designated as Lot 1, 

and being a portion of TMS number 09600-0-0013 for further 

reference see attached plat. 

Is that your understand of the description of the 

property that you entered into agreement with Mr. Smoak? 

A Yes. 

Q So five acres? 
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Yes. 

How much or what portion of those five acres do you 

3 actually occupy? 

40 

4 A Like I said, about a lot -- just one lot area. The rest 

5 of the acres is wooded. 

6 Q Okay. Do you utilize the remainder of the property at 

7 all? 

8 

9 

10 

11 

12 

13 

A 

Q 

A 

Q 

A 

Q 

No. 

Have you cut trees off of the parcel? 

Yes. 

And what area did you cut the trees from? 

I cut the trees from the front and some in the back. 

If you were to estimate the area that you cut, would 

"M you say it was an acre, two acres, three acres or the entire 

15 ,five acres that you cut? 

16 A It vas about an acre, maybe an acre and a-half. All 

17 the trees were not cut. 

18 

19 

20 

21 

Q When were you discharged from bankruptcy, Mr. Mitchell? 

A I don't remember the day, the year. 

year ago. 

I believe about a 

Q Now, you were discharged from bankruptcy, was it your 

22 understanding that you still owed Mr. Smoak some money? 

23 

24 

25 

A 

Q 

Yes. 

Okay. Did you make any attempts to notify Mr. Smoak or 

to pay him the money owed? 
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A I made one attempt to call. I would always get his 

voice mail. I would never be able to get him on the phone. 

That was it. Until I contacted you. That's the end of 

making an attempt to try to contact him. 

Q Did he ever try to contact you? 

A No. It was difficult to get in touch with Mr. Smoak by 

I never did went by his place because you ask 

permission to go by somebody's place. 

MR. HEYWARD: Your Honor, I'd like to admit Defense 

Exhibit No.3, which is the bond for title between Burbage 

Smoak and George Mitchell. 

THE COURT: Any objection, Mr. Weathers? 

~~8. . WEATHERS : No, Your Honor. 

THE COURT: Thank you. 

(Defendant's Exhibit No.3, bond 

for title, was marked and entered.) 

BY MR. HEYWARD: 

Q Now, Mr. Mitchell, you've made a number of payments 

over the years? 

A Yes. 

Q Okay. And tell the Court how much money do you owe, do 

you still owe Mr. Smoak for this property? 

A Well, after doing the math I really don't believe lowe 

him that much at all. I can't corne up with an exact figure, 

but I believe I've paid him just about the balance I was 
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charged for the property. And if there's anything else that 

I may have owed, I wouldn't know anything about it. 

Q Shoutd there be an accounting on how much you have paid 

Mr. Smoak and how much you still owe Mr. Smoak, would you be 

able and willing to pay him the amount that's still 

outstanding on this property? 

A Yes. 

Q Are you married Mr. Mitchell? 

A Yes. 

Q Do vou have children? 

A Yes. 

Q Do they live with you? 

A Not at the present time. 

Q Are there any plans for them to live with you? 

A Yes. 

Q Thank you. No further questions. Please answer any 

questions opposing counsel may have or the Court may have. 

THE COURT: Thank you. 

GEORGE MITCHELL - CROSS EXAMINATION 

BY MR. WEATHERS: 

Q Mr. Mitchell, you indicated you attempted to pay Mr. 

Smoak after you were discharged from bankruptcy; i~ that 

correct? 

A I said I made an attempt to contact him. 

Q I guess it wasn't a discharge. The case was dismissed, 
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b~~ looking at my records, I represent that you were served 

with the lawsuit we're here about today, on October 10, 

2010. At any time since then have yo~ tried to contact me 

or my office to purchase this property? 

A I 'believe my attorney did. 

Q You instructed your attorney about contacting an offer 

to p~rch3se this property? 

A When I received that letter from your office I went to 

my attorney and handed him the letter and from then I 

believe he contacted you. 

then. 

I don't know what happened from 

Q Okay. What was the offer amount you were going to make, 

do you recall? 

A Well, first of all I had to figure out what actually 

was owed on the property, if any, at all. So there was no 

amount tc offer. 

Q Okay. So you've never submitted any amount to offer to 

buy cr sell the real estate subject to your dismissal ~rom 

bankruptcy? 

A I don't quite understand what you're asking me, sir? 

Q Have you submitted any offer to purchase the property 

or tendered any funds to try to purchase the property since 

you were dismissed from bankruptcy in 2009? 

A As far as paying him off? 

Q Right. 
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A Yes, -though my attorney. I've tried to bring this to 

an end. 

Q The first action where Mr. Smoak sued you back In 2006, 

did you have an attorney then? 

A 

Q 

Yes. 

And when you filed bankruptcy did you have an attorney 

for that? 

A Yes 

Q Have you made any payments since your discharge from 

. 10 bankruptcy or your dismissal from bankruptcy? 

11 

12 

13 

A 

Q 

No. 

Okay. I'm going to look at your Defendant's Exhibit 

No. 1,- which your attorney provided to the Court, and if you 

14 would look on this first line -- I know it's small --

15 

16 

A 

Q 

Where, right here? 

Yeah. The first creditor listed? 

17 A I believe I see it right there. What is it you want me 

18 to look at? 

19 

20 

21 

22 

23 

Q 

A 

Q 

A 

Q 

Who is the first creditor? 

Burbage Smoak. 

And what was the claim amount? 

$34,503.20. 

Okay, a little bit over thirty-five five hundred. How 

24 much does it say you paid in principle? 

25 A The ~rinciple what page? 
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Q I believe it's the one your attorney had checked? 

A $19,000 -- I see right here, $19,285.14. And then 

there's another one on the side of it, $15,000. 

Q Okay, the total claim was a little over $30,000 and 

you've paid down the principle $19,000. There's a 

substantial sum left remaining isn't there? 

A If you go by these figures, yes. 

45 

Q A~~ those are the figures your attorney provided to the 

bankruptcy court. Do you have reason to contest those? 

A Well, - yes, from the payments that I've previously made 

before this. 

Q - And I asked you if you had an attorney in those prior 

two actions where the amount was determined to be $34,000 

you owed prior to bankruptcy, you said you did have an 

attorney; correct? 

A Before the bankruptcy? 

Q Rig-[!--.. 

A Yes. 

Q Both actions? 

A Yes. 

Q So assuming those numbers are correct, you still owe 

Mr. Smoak $15,000, $16,000? 

A If you go by these documents, yes. 

Q And no other payments have been made since your 

bankrupt(:':ZT. 
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A No. 

2 MR. WEATHERS: That's all I have, Your Honor. 

3 THE COURT: Thank you. 

4 Any redirect, Mr. Heyward? 

5 MR. HEYWARD: Yes. Just one 

6 GEORGE MITCHELL - REDIRECT EXAMINATION 

7 BY MR. HEYWARD: 

8 Q Mr. Mitchell have you ever tried to get financing to 

9 payoff any amount owed to Mr. Smoak concerning t~is 

10 property? 

11 A Yes, I did. 

12 Q And what were the results of your attempts? 

--' 13 A The attempt was the same thing. I could not get in 

14 tou~~ w~th Mr. Smoak. He would not return phone calls, and 

15 not just from me. The people who I went to and they was 
I 

L 16 
-

going to do the financing and put the land~nd everything in 

17 it, and Mr. Smoak would have his money complete. And at 

18 this time, I tried, the sales lady tried, and finally at the 

19 last minute, Mr. Smoak -- she was able to get in touch with 

20 him. 

21 Q Do you know the result of that conversation? 

22 A Not quite, but she said she was trying to find out --

2a get in to~ch with him so he can send some information on the 

24 final payoff and what else was owed on the property so it 

25 could be taken care of. At that time, nothing transpired 
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Q And Mr. Smoak, plaintiff's attorney, asked you whether 

or not you had an attorney in this prior action, and you 

answered in the affirmative; is that correct? 

A Yes. _ 

Q And who was your lawyer? 

A For the bankruptcy, Kevin Kearse (sp). 

Q Kevin Kearse. Mr. Mitchell I would like for you to 

have a look at a letter. Do you recognize that letter? 

A Yes, I do. 

Q Was that a letter you received from Mr. Kearse? 

A ies, it is. 

Q Was it after or before this prior judgment? 

A This judgment here now the only one -- I mean 

Q Did you receive that letter after the prior action 

A Yes. 

Q -- the confession of judgment? 

A Yes, I did. 

Q So this is a letter from him after the prior action? 

A Yes. 

Q Did ,-.e, at any time, advise you to get financing or 

refinancing or attempt to? 

A Yes, he did. 

Q And did you follow his advice? 

A I did. 
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Okay~ and that was unsuccessful? 

Yes. 

Did they need -- they meaning whoever was going to do 

4 the financing, did they need Mr. Burbage's cooperation? 

5 

6 

7 

A 

Q 

A 

Yes, they did. 

And was that cooperation forthcoming? 

No. 

8 (Defendant's Exhibit No.5 

9 document, was marked for 10 only.) 

10 THE COURT: Without objection? 

MR. WEATHERS: Yes, Your Honor. 

THE COURT: Thank you. 

BY MR. HEYWARD: 

48 

11 

12 

13 

14 Q Mr. Mitchell, plaintiff's attorney also asked how much 

15 money you thought you owed Mr. Smoak. 

16 

17 

A 

Q 

Yes. 

If i~ is determined that you still owe Mr. Smoak money 

18 to purchase this property, once again, would you be willing 

19 and able to payoff the remaining amount due on this bond 

20 for title so that you can get a warranty deed from Mr. Smoak 

21 for this property? 

22 A Yes. 

23 MR. HEYWARD: No further questions, Your Honor. 

24 

25 

MR. WEATHERS: Your Honor, I just have one, if I may? 

THe COURT: Sure. 

1D 
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1 GEORGE MITCHELL - RE-CROSS EXAMINATION 

2 BY MR. WEATHERS: 

3 Q Mr. Mitchell, from whom were you going to get 

4 financing? 

A Cla!ton Mobile Home. 5 

6 

7 

Q 

A 

Okay. And have you spoken to them recently about that? 

Not recently. This was during the time before all of 

8 this took place, the judgment. 

9 Q Okay, I was reading the letter from Kevin Kearse, your 

10 attorney, it said you were going to get financing earlier 

11 from the Federal Credit Union; is that correct? 

12 

13 

A 

Q 

I don't kn8w anything about that one. 

Okav. Do you have any other judgments a~ainst you 

14 right now? 

15 

16 

17 

18 

A 

Q 

A 

Q 

Yes. -

Okay. Who has that? 

I don't remember the bank. 

Would it be the South Carolina Federal Credit Union, by 

19 chance? 

20 

21 

A 

Q 

Yes. 

Actually, let me just show you this. I'll mark it as 

22 Plaintitf's Exhibit No.4, I believe. 

23 THE COURT: any objections? 

24 

25 

MR. HEYWARD: No objections. 

THE COURT: Thank you. 

'7/ 
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(Plaintiff's Exhibit No.4, 

2 document was marked and entered.) 

3 BY MR. WEATHERS: 

4 Q If you would read the caption in the plaintiff verses 

5 defendant~ please? 

6 A South Carolina Federal Credit Union, plaintiff, George 

7 Mitch2~~, defendant. 

8 Q Okay. If you would read Paragraphs 1 and 2 regarding 

-
9 the amounts of the judgment? 

10 A (No response.) 

11 Q I'm sorry, the numbered paragraphs one and two. 

12 A It says the amount of $15,833.60. That's it. 

13 Q And is ttiere interest, also? 

14 A Plus interest at the rate of 15.99 percent. 

15 Q Okay. How about that second paragraph, costs and other 

16 assessmel:"'::.S against you? 

17 A You want me to read it? 

18 Q Yeah, if you would. 

19 A It says costs is taxed by the clerk -- including 

20 responsible -- attorney fees up to 15 percent of the 

21 balance. $2,375 and --

22 Q And does that also accrue with interest? 

23 A I don't see that. 

24 Q Ok?J'. Can you tell me the date of that judgment? 

------.- 25 A October 17. 

1'J--
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Q It's actually a little bit easier to read down at the 

bottom where the judge signed it or the clerk. 

A Oct'~ber 15, 2003. 

Q Okay. Thank you. 

MR. WEATHERS: I'd like to move that in, Your Honor. 

6 THE COURT: Thank you. 

7 (Plaintiff's Exhibit No.4, 

8 document, was marked and entered.) 

51 

9 

10 

11 

12 

13 

THE COURT: You may step down, Mr. Mitchell. Thank you. 

MR. MITCHELL: All right. 

MR HEYWARD: We have no further witnesses, Your Honor. 

THE COURT: Thank you. 

Gentl~men, do you wish to make any closing remarks, if 

14 you feel necessary? 

15 MR. WEATHERS: I think we've covered about everything, 

16 Your Honor. 

17 

18 

THE COURT: All right. Thank you. 

Gentlemen, upon review of the evidence -- Mr. Mitchell, 

19 certainly I understand that we have very difficult financial 

20 tiIl,C!S, whcLch makes it a hardship sometimes to be able to 

21 make payments as you've contracted to do, and certainly your 

22 attorney has done an admirable job in representing your side 

23 of this case and what your position is. But this Court 

24 finds, based -- that. the plaintiff has established his claim 

25 by a preponderance of the evidence. It's clear based upon 
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1 Mr. Mi tC~lell' s own testimony that he breached the bond for 

2 title contractual agreement and based upon that breach he 

3 besdme a tenant at that time. Mr. Smoak has been very 

4 patient and forthcoming about his attempts to get this 

5 matter resolved as well, and although he feels he has tried, 

6 he feels ~orry for you, he does, I believe have met his 

7 burden of proof here to establish his claim. 

8 So Mr. Weathers if you will please prepare a proposed 

9 order I will be happy to sign it. 

10 MR. WEATHERS: Yes, Your Honor. 

11 MR. HEYWARD: Thank you, Your Honor. 

12 THE COURT: Thank you. Y'all have a good day. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(This proceeding was concluded.) 
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--- 1 C-E-R-T-I-F-I-C-A-T-E 

2 I, THE UNDERSIGNED HILDA M. JORDAN, CVR-M, OFFICIAL COURT 

3 REPORTER FOR THE FIRST JUDICIAL CIRCUIT OF THE STATE OF 

4 SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS A 

5 TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF RECORD OF THE 

6 HEARTNC IN THE CAPTIONED CAUSE, IN THE COURT OF COMMON PLEAS 

7 FOR DORCHESTER COUNTY, SOUTH CAROLINA, ON THE 11TH DAY OF 

8 NOVEMBER, -2011. 

9 I DO FURTHER CERTIFY THAT I AM NEITHER OF KIN, COUNSEL, 

10 NOR INTEREST IN ANY PARTY HERETO. 

11 

·12 

/ 13 

14 

15 Hilda M. Jordan, CVR-M 

16 

17 August 6, 2012 

18 

19 

20 

21 

22 

23 

24 
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The balance disclosed on this page is not the payoff figure and does not represent the funds 
needed to pay the case r;-: fiJI;. 4n audit must be completed by the Trustee's office to ascertain 
the actual payoff amount. 

http://66.194.155.139/13netv3;P:l~~tInquiry.aspx?progskip=~&prtd=l 

.--- --- .. _-- ._ .... -----% 
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UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 

INRE: 

GEORGE LORENZO MITCHELL' 

576 HAVEN RD. 
RIDGEVILLE, SC 29472 

Debter 

CASE NO: 07-03665-JW 

(CHAPTER 13) 

CHAPTER 13 TRUSTEE'S OBJECTION TO 
DEBTOR'S MOTION TO RECONSIDER DISMISSAL 

TRUSTEE'S OBJECTICN TO DEBTOR'S MOTTON TO RECONSIDER DTSMISSAL 

James M. Wyman, the Chapter 13 Trustee in the within case, objects to the Debtor's Motion 
to Reconsider this Court's Order dismissing the case for failure to make payments for the 
following reason(s): 

The Debtor's case wa" dismissed on December 21,2009 aI).d the Motion to Reconsider was 
not filed until January 04, 2010. 

Additionally, pursuant to the Debtor's Chapter 13 plan, the Debtor's should have paid 
$33,000.00 through January 2010. To date they have made payments totalling $29,334.00; 
therefore there is a deficiency in payments in the amount of $3,666.00. Such deficiency must be 
cured by sending $3,65G.C)tJ, in the form of a money order or cashier's check prior to 1114/2010 
to: 

James M. Wyman, Trustee 
P.O. Box 110 
Memphis, TN 38101-0110 

Fl1rthennore, the Trustee requests that, if the Motion to Reconsider is granted, this case may 
be dismissed without further notice or hearing, if the Debtor fail(s) to make future payments as 
they become due. 

Finally, the Trustee requests that, ifthe case is dismissed by future Order of this Court, for 
any reason, the dismissal shall be with prejudice, and the Debtor will be barred from filing any 
reorganization banlu-uptcy case for a period of one year. 

Dated: January 08.2010 

f r1~') . I I{ " 
I ~ r, /,1 _-' d LUvr,:r,vz.-.--U-,tp l~ 

Jaifes M. Wsman [) 
Chapter 13 Trustee . 



CERTIFICATE OF SERVICE 

The below hereby certifies that s/he served the attached document on the parties listed below by 
placing the same in t!1c 011ited States mail ·with proper postage affixed thereto and addressed as 
follows: 

GEORGE LORENZO MITCHELL 
576 HAVEN RD. 
RIDGEVILLE, SC 29472 

Date: January Q.lio 2010 

J STEVEN HUGGINS 
2170 ASHLEY PHOSPHATE ROAD 
FIRST CITIZENS BLDG.,STE 405 
CHARLESTON, SC 29406 

~~ic~cFidA-= 
Chapter 13 Office 
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RECEIPT HISTORY 
Receipt Date Descrip~iun Source Amount 

8/6/07 MONEY ORDER FROM DEBTOR 93243647553 $100.00 

8/6/07 MONEY ORDER FROM DEBTOR 93243647542 $1,000.00 

9/5/07 MONEY ORDER FROM DEBTOR 8973997885 $100.00 

9/5/07 MONEY ORDER FROM DEBTOR 8973997874 $1,000.00 

10/8/07 MONEY ORDER FROM DEBTOR 11121678876 $1,000.00 

10/8/07 MONEY ORDER FROM DEBTOR 11121678887 $100.00 

11/6/07 MONEY ORn'=R FROM DEBTOR 11118567317 $1,000.00 
.. _--- ~ 

11i6/07 MONEY ORDl;~ FROM DEBTOR 11118567328 $100.00 

12/7/07 MONEY ORDER FROM DEBTOR 11469349787 $100.00 

12/7/07 MONEY ORDER ;:-ROM DEBTOR 11469349776 $1,000.00 

1/8/08 MON'=Y ORDER FROM DEBTOR 111186818268 $100.00 
.-

1/8/08 MONEY ORDER FROM DEBTOR 11118618257 $1,000.00 

217/08. MONEY ORDER FROM DEBTOR 11914963154 $100.00 

217/08 MONEY ORDER FROM DEBTOR 11914963143 $1,000.00. 

3/7/08 MONEY ORDER FROM DEBTOR 12222753197 $100.00 

3/7/08 MONEY ORDER FROM DEBTOR 12222753208 $1,000.00 

4/7/08 MONEY ORDER FROM DEBTOR 11472621096 $1,000.00 

4/7/08 MONEY ORDER FROM DEBTOR 11472621107 $100.00 

5/6/08 MONEY ORDER FROM DEBTOR 11916619716 $100.00 

5/6/08 MONEY OP.:- ·::R FROM DEBTOR 11916619672 $1,000.00 

16/9/08 MONEY ORDEt-{ FROM DEBTOR 11915050127 $1,000.00 

6/9/08 MONEY ORDER FROM DEBTOR 11915050138 $100.00 

7/8/08 MONEY ORDER FROM DEBTOR 11915068836 '$100.00 

7/8/08 MON!:::Y ORDER FROM DEBTOR 11915068825 $1,000.00 

8/8/08 MONEY ORDER FROM DEBTOR 11915041746 $100.00 

8/8/08 MONEY ORDER FROM DEBTOR 11915041735 $1,000.00 

9/9/08 MONEY ORDER FROM DEBTOR 12231170651 $1,000.00 

9/9/08 MONEY ORDER FROM DEBTOR 12231170662 $100.00 

10/9/08 MONEY ORDER FROM DEBTOR 12229968598 $600.00 

10/9/08 MONEY ORDER FROM DEBTOR 201205329083 $500.00 

11/13/08 MONEY ORDER FROM DEBTOR 16410374280 $750.00 

CJI 



11/13/08 MONEY ORDER FROM DEBTOR 201205342415 $350.00 

1/6/09 MONEY ORDER FROM DEBTOR 55849196887 $200.00 

1/6/09 MONEY ORDER FROM DEBTOR 201285668309 $900.00 

2/9/09 MONEY ORDER FROM DEBTOR 201313482414 $5000 

2/9/09 MONEY ORDER FROM DEBTOR 201313497650 $50.00 

2/9/09 MONEY ORflER FROM DEBTOR 201313497649 $1,000.00 

3/3/09 MONEY ORDER FROM DEBTOR 201401887050 $1,000.00 

3/3/09 MONEY ORDER FROM DEBTOR 201401887060 $100.00 

4/3/09 MONEY '::jRDt-=-R FROM DEBTOR 201190694122 $1,000.00 
-

4/3/09 MONEY OR DEe FROM DEBTOR 201190694133 $100.00 

5/i 9/09 MONEY ORDER FROM DEBTOR 16416732960 . $700.00 

5/19/09 MONEY ORDER FROM DEBTOR 201455916508 $400.00 

7/2/09 MONi::Y ORDER FROM DEBTOR 16416744658 $650.00 

7/2/09 MONEY ORDER FROM DEBTOR 201535315223 $450.00 

7/31/09 MONEY ORDER FROM DEBTOR 16410379511 $950.00 

7/31/09 MONEY ORDER FROM DEBTOR 201535322109 $150.00 

10/2/09 MONEY ORDER FROM DEBTOR 201663629244 $100.00 

10/2/09 MONEY ORDER FROM DEBTOR 201663629233 $1,000.00 

11/5/09 MONEY ORC -:R FROM DEBTOR 201754546477 $1,000.00 

11/5/09 MONEY ORDER FROM DEBTOR 201699286800 $467.00 

12/15/09 MONEY ORDER FROM DEBTOR 201850788623 $1,000.00 

12/15/09 MON;::''!' ORDE:R FROM DEBTOR 14008127581 $467.00 
-

Total: $29,334:00 



• 
STATE OF SOUTH CAPOUNA 

BOND FOR TIlLE 
COUNTY OF DORCHESTER 

'1(wmv !ALL rM£W!BY rrr;[cESE p1(C£S£/Nrrs; that I; :Burbage Smo~ 
hereinafter designated as the seller, arT; he!:: c:~-;j fi~mly boLlnd unto george tjy{itcheIf, 
~3rei:--,::-fter designated as the b:.J/2" ::-- ,'. =,s··,:;.: :::....:.: .. of Thirty Seve:l Thousand Five H:J:1dred 
2.J'lG wliOO ($37.50::1.00; D~llars, to Cr':- p3.id to the said seller, his heirs, executors, 
administrators, or successors, to whic~ ;:::::./:T1snt We:>!! and truly to be made and done the buyer 
is hereby bound, and each anc every of his heirs, executors; administrators, or successors; 
jointly and seve~2!ly, firmiy by fnes~ presents. 

!ltil tfwt certain pi£r~ pared or tract of (anC£ situatr:; [ying and being in 
'Dorcfiester Counf!h South Carofin~ containing rrive ana Si.7( rrfwusanatfzs 
(5.006) acres, more or [ess; dPsignatecf as Lot 1 and being a porti.on of 
rrUS#096-00-0-0013)· for furtlLer referen~ SeJ!. the attadzd p[at. 

'f£1(rMs OT S!ltL£ 

L Buyer shall pay the amount of Thirty Seven Thousand Five Hundred and 001100 
($37500.00) Dollars to Seller as follows: (a) the sum of Three Thousand and 00/100 
(S3,Cx:)(}(0) Dollar- upon execution of this Bond for Title; and the balance of Thirty Four 
Thousand Five HJiI-Jred and 00/100 (S24;sr'JO.OO) Dollars shall be financed at the interest rate 
of Twelve (1,20,,6) Per~em, C)3i ann~m; D3.yable monthly, in monthly installments of Three 
Hundred Seventy Nine and 87/100 ($379.87) Dollars, beginning 15 April 2001, and continuing 
monthly thereafter for Sixty (60) months, with the outstanding balance due in full at the end of 
the Sixty (60; :lonths period. A late charge of Thirty Five ($35.00) Dollars shall be paid by 
Buyer i~ the m:mthly payment i' more than ten (10) days late. -:-here shall be no pre-payment 

. ::>enG·' Xl tnis contract. 

2. PossessiJ- ShaJi ~ de;iv:,c~<: ,_ l bU)I?r 'D<Xl the execution and delivery of this 
agreement, U']:::.3S otherwise p,ovici2J il t· .. :: 2gre2rne;lt. 

3. The buyer shaH pay ad ad vdiorem ana roii-bad, ldxes a;iJ 6S,32;SSiI,e"t::; fi::::;-:; C2.tc: c:f this 
agreement assessed and ie.eo agains~ the propsrty, unless otherwise specified in this 
agreement. 

4. Buyer shall obtain a survey .. -j septi::: ~ank permit from DHEC at his own expense. In thE; 
event that this property does mt ,)2.SS the percolation test, the deposit paid by Buyer shall be 
refund2c' '0 S·. r,'CY 

5. Buyer agrees that 2ny manufactured home p",::;ed on this property shali be less than fif[een 
(5) yea:::: old at the time of placement and will have vinyl or brick skiriting. No farm animals 
shall b' a1IO\"ed 0:: fn's r82: .:; state, however; dogs, cats end horses are allowable. 

6. The seller, on receiv::'Q payment of all amounts of money mentioned in this agreement, shall 
execute a general wa~ranty deed for the property in favor of buyer and shall deliver the deed to 



buyer. The seller shall delive~ a gcxxi fee simple marketable title to the real estate being 
conveyed to buyer. 

7. Should the buyer miss two P2./iTV.>";S ca:"1sequently when due or fail to comply with the 
conditions, covenants and agreements set forth in this agreement: the amounts paid by them 
may be retained by the seller as the consideration for making this agreement and the seller 
shall be released from all obligation in law or equity to convey the property and any occupancy 
of the property by buyer shall be deemed to be ancl be a tenancy at the pleasure of the seller 
2J,d buyer shall never acquire and exp~ess:)F:::.\'e 2..'lY and all rights or claims of title because 
of such possession .. 

8. Should the seller sue the buyer to enforce this agreement or any of its terms, the buyer shall 
pay a reasonable attorney fee of not less than Fifteen (15%) percent and all expenses in 
connection witl--,;~ r"'.L·~·:'!!d the buyer ~; ",:' n·,.:; sc~"er to enforce this :::.~~ :.;,,-'rnent or any of it:: 
terms, the seller shall pay ? reasonable 2ttO::ley Ji not less th2.:-. Fifte:"n (15%) percent and all 

9. The wajver by the seller of any covenant, condition or agreement contajned in this 
agreement shall not vitiate the same or any other covenant: condition or agreement contained 

I, in this agreement and the terms, conditions, covenants and agreements set forth in this 
agreement shall apply to and bind the heirs, successors, and assigns of each of the parties . 

. _--_ .. -----------
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THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM DORCHESTER COUNTY 
Court of Common Pleas 

Honorable Maite Murphy 

Case No. 2010-CP-18-2127 

Burbage Snl0ak ............................................................................................................... Respondent 

v. 

George MitchelL ............................................................ '" ................................................. Appellant 

CERTIFICATE OF COUNSEL 

Ruie210(g),SCACR. ~~ Q ,-,J~J. 
The undersigned hereby certifies that the Recor~~ of Appea~file,d~~with CO~llPli' with 

NovemberU2012 '-25\:\0) ~ Y~\li~'p I ~; : 

Willie B. Heyward . 
Heirs' Property Law Center, LL 
277 Gamecock Ave., Suite 200 
Charleston, S.C. 29407 
{Q;1,:!\ 'l'l, 07,11 
\. u-rJ, ":::"''''''..J-U I ...J. 

Attorney for the Appellant 


