Q \ THE STATE OF SOUTH CAROLINA
% In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas '

Honoréble Maite Murphy

Case No. 2010-CP-18-2127

Burbage SOk .. ...uoiviinit e Respondent

George Mitchell ... ‘Appellant

RECORD OF APPEAL

Willie B. Heyward

27 Gamecock Ave., Ste. 200
Charleston, SC 29407

(843) 225-8754

Attorney for Appellant, George Mitchell

Other Counsel of Record:

Jeff Weathers
Law Office of Jeffrey S. Weathers o TVE ‘
PO Box 755 REC}: D

Moncks Corner, SC 29461

Attorney for Respondent R JAN 1 8 2013

SC Court ot Apgeale



ORIGINAL

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Honorable Maite Murphy

Case No. 2010-CP-18-2127

Burbage Smoak ... P Respondent

George Mitchell ....... e, PO B T SUTUTR Appellant

RECORD OF APPEAL

Willie B. Heyward

Heirs Property Law Center. LL.C
27 Gamecock Ave., Suite 200
Charleston, SC 29407

Attorney tor Appellant

RECEIVE])

DEC 1 8 2012
SC Court of Appeals



INDEX
Order of Judgment in a Civil Case. Case Number 2006-CP-18-1510.............ccoiviiiiinnin 1
Final Order and Judgment dated May 9, 2012 .. ... 4
Complaint. Case No: 2010-CP-18-2127 dated July 27, 2010. ..., 8
Answer ot George Mitchell dated November 8, 2010..........coiiiii 15
Reply from Burbage Smoak dated November 9, 2010.............cooiiiiiiiiii 20
Affidavit of George Mitchell ... ..o 22
Transcript of Record
Burbage Smoak ...... QITECT o 9
o 01 T 14 .
TEAIIECT oo 31
George Mitchell ...... direct ... 34
CTOSS ettt ettt e et et e e e 42
TEAITECT .ot 46
LS00 €01 48
Exhibits
Photo copies of Delivery Notice/reminder Recelpts e 76
Payout Summery for Bankruptcy ..o 77

Chapter 13 Trustee’s Objection to Debtor’s Motion to Reconsider Dismissal dated...... 79
January 08, 2010

Bond for Title dated March 15, 2000 :

Certificate 0f COUNSEl ... ..o i 85



AHTTA DWEN FAGE: 62

JURY, THE iISSUES HAVE BEEN TRIED AND A VERDICT RENDERED.

P
|
| FORM 4 P /j}, -
. { {//// \<(/_\'f‘)
SUTH GARDLINA | JDSMENT IN A CIVIL CASE, 4, 7.
COUNTY OF SORCHESTER 7 00%, s <
i e a
| 2006»@1 861519 G B
' ’ ’ 1))\ 2 /C\(;, o,
1 OO& e ‘
Burbage Sincekx ! George Mitchell //4,,/:
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PY_EMNTIFFYS) | DEFENDANT(S)
{ JURY \/{ERDEC‘" THIS ACTION CAME BEFCRE THE COURT SOR A TRIAL BY
(" DECISIOHN BY THE COURT, THIS ACTION CAME TO TRIALOR HEARING
BEFORE THE COURT. THE ISSUES HAVE BEEN TRIED OR HEARD AND A
DECISION RENDERED,
|
; ASTION L; ISMISSED (CHECK REASON): { ) RULE 125,SCRCP; { ) RULE 41a
'STRCP [VOL NONSUIT); { ) RULE 43k, SGROP (SETTLED) { -) OTHER

ACTION|STRICKEN (CHECK REASON}: { ) RULE 40(j) SCRCP;( ) BANKRUPTCY
{ ) BINDING ARBITRATION, SUBJECT TO RIGHT TO RESTORE TO CONFIRM
| VACATE OR MODIFY ARBITRATION AWARD; { ) OTHER

s

{7 1S ORDERED ANMD ADJUDGED: {%3/$e/EA/ttached order;{ } Statement of Judgment by the
ine Coiri.

Order of Judgment)|

Dated AT 37, GECRGE, SC THIS 6th DAY OF JUNE 2007

OL

CHERYL GRAHAM

—GLFRK OF-EQURT——-- : -
By: Rosales Baldwin, Semor Court f‘serk

.3 ENTERED ON.THE 8th DAY OF JUNE, 2007
LLED FIRST CLASS THIS 6th DAY, OF JUNE | 2007

THIS JUDGMENT W

AND & CTOPY WAS K
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TO ATTGRAFY OF RECORD OR TO PARTIES WHEN APPEARING PRO SE
AS FOLLD l

Pif. Aty . Def, Atty.

Jamies B, Teeves
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STATE OF SCUTH CARCLINA : iN THE COURT OF COMMON PLEAS - ®
Cod FIRST JUDICIAL CIRCUIT .
COUNTY OF DORCHESTER C’ 'NG. O:»CP— 18-1510 .
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George Michel
Y
;
Lietendant )
Tihug mater oo mes before me on Plaintiffs M tion for Suramary Judgment,
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The Pardss have oconsentsd to the below reference d Judgment in resolution of!

Accordinghy, s(i is thereby Ordered that:

he parties agreed that the Defendani enter into a Confession of
|
!

Judgmient in the amouni of Thity Four Thousand Dollars

2. The Defendant is ordered to vacate the real property, which is the
subject matter of this action, no Eater than forty-five (455 days from

€ signing 0\c this Order

3 - Defendant is ordered to remova all personat property of any

wype belonging to, or under the control of, the Derendant from the

above-referenced real property no later than ;Oriy five (45) d days

from the date of the signing of this Order; and
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This Order i subjeci to the Contempt powets and authorities vesied in this
Court.
WE CONSENT: ,
. il
Date: - | B2407 JAMES E. REEVES, P.A.
- S E. Reeyes, ‘Esquire
400 Norih Cedar Street
Summerville, South Caroling 26483
(843) 832-7337 : .
Lk : : : - Altorhey for Plaintiff

, LLCV

[ fE he - — : -’ ' ‘ . KEAR ?
= 5 ‘Dy N

Kevin D. Kears quire
¢ - 365

Moncks Comer, SC 29441

(B43) 899-5111

Attorney for Defendant




STATE OF SOUTH CAROEINW i Ti£%; ) IN THE COURT OF COMMON PLEAS
' WIEAY —a o ) FIRSTJUDICIAL CIRCUIT
COUNTY OF DORCHESTERAY =9 P 2 33

Bufbage Smoak,

" i) CASE NUMBER 2010-CP-18-2127

M e 2T .
2

)

-VS- ) FINAL ORDER ANDJUW}EN’%L
George Mitchell, | ; @v’;“(/ P
)

Defendant. . .
) g

Plaintiff instituted this action to declare a Bond for Tile between the pariies
breached, to confirm quiet title to the Real Property hereinafter described in the name of
the Plaintiff and to enjoin the Defendant, his heirs, successors and assigns, from claiming
any interest in, and from using or maintaining any portion of said Real Property which is
the subject of this action.

This matter was heard on November 9, 2011, at the Dorchester County
Courthouse. The record before me indicates that the parties hereto and the subject matter
are within the jurisdiction of this Court and that all parties have Been properly served.

The hearing was attended by Plaintiff and his counsel, Jeftrev S. Weathers, and

Based upon the evidence in the record as well as the evidence taken and received
by me at the hearing of this matter, I find and conclude as follows:

FINDINGS OF FACT:

1. The Summons and Complaint were filed on August 3, 2010.
2. The Defendant Mitchell was served with a copy of the Summons and

Complaint, and he filed an Answer and Counterclaim on or about November 9, 2010.

(4)



3. The real property which is the subject of this action is situated in the
County of Dorchester, State of South Carolina and is fully described as follows:

ALL that certain piece, parcel or lot of land, together with the buildings and
improvements thereon, if any, situate, lying and being nezr Ridgeville, County
of Dorchester, State of South Carolina, known and designated as Lot 1,
Measuring and Containing 5.06 acres, more or less, and beiiiz more fully shown
and delineated on that certain plat entitled “ PLAT DEPICTING A PORTION
OF TMS 096-00-00-013 OWNED BY RILEY & RILEY ABOUT TO BE
CONVEYED TO BURBAGE SMOAK...” dated April 13, 2000, prepared by
Ashley Surveying, Inc:, recorded in the Office of the RMC for Dorchester
County, SC in Plat Cabinet J, Page 160; reference is hereby craved to said plat
and same is made a part and parcel of this description.

BEING a portion of the same property conveyed to the Grantor herein by Deed
of Riley & Riley, a Partnership, dated May 5, 2000, recorded in the Office of the
RMC for Dorchester County, SC in Book 2421, Page 228.

Dorchester County TMS #:  107000112.000

4. On or about March 15,.2001, the parties entered into a Bond for Title
pertaining to real property having Dorchester TMS # 107000112.060 (formerly having:
Dorchester County TMS # 096-00-00-013 [a portion thereof]). Said Agreement was
entered into evidence by the Plaintiff without objection.

5. In and by the terms of the Bond for Title it was provided that during the
first five (5) years following the execution of the Agreement Defendant/Buyer shall pay
to Plaintiff/Seller a monthly payment of Three Hundred Seventy-Nine and 87/100ths
Dollars ($379.87) payable on the first day of each month. Said Bond for Title further
provided that at the end of the five (5) year period Defendant would pay Plaintiff all
amounts remaining due and owing under the terms of the Bond for Title in a one-time

balloon payment.

6. By a prior Order of Judgment in Case Number: 2006-CP-18-1510, dated

(s



May 24, 2007, and filed with thi; Court on June 6, 2007, a copy of which was entered
into evidence by the Plaintiff without objection, it was previously determined that
Defendant had failed to comply with the terms of the Boﬁd for Title, and, further, that
Defendant was indebted to the Plaintiff in the amount of Thirty-Four Thousand and
00/100ths Dollars ($34,000.00) aﬁd should remove himself and his belongings from the
subject property. |

7. I have reviewed the Answer of the Defendant in wiiich he asserted he had
made all required payments to Plaintiff and should be entitled to a conveyance of the
property. Based upon the documentary evidence provided by both parties, as well as
based upon the testimony of both parties, however, I find that Defendant has not
complied with the payment terms and other terms of the Bond _fqr Title, either before or
after the prior Order of this Court, and that he therefore remains in breach of the same.

8. Prior to trial Plaintiff waived his right to seek a monetary judgment or any
deficiency judgment against the Defendant, instead simply asking this Court to declare
the Bond for Title breached and to extinguish and terminate any right, whether legal or
equitable, which the Defendant could claim in the subject property. Plaintiff further
sought the immediate removal of Defendant, his personal property, and anyone claiming
any interest under him from the subject premises.

9. All documents mentioned hereinabove and/or entered into evidence at trial

are incorporated by reference and were considered in my decision.

‘ CONCLUSIONS OF LAW

Based upon the Findings of Fact and the testimony and evidence presented in this

matter, I therefore conclude by clear and convincing evidence as follows:

©



1. The Plaintiff is entitled to the relief sought in the Complaint and is entitled

to an Order quieting title in his name.

IT IS THEREFORE ORDERED, ADJUDGED AND DECR&eED:

1. This Court has jurisdiction over the parties and the real property which is
the subject matter of this action.

2. Defendant is in default of the terms of the Bond for Title, and ihat the
Bond for Title is therefore hereby declared void and no longer binding on either paﬁy.

3. Plaintiff, by his stipulation, is not entitled to any monetary judgment
against the Defendant.

4, The Plaintiff is the sole owner of the Property hereinabove described.

| 5 | No later than thiri}; (36) days from the date o't; ;[his Order Defendant shall
remove himself and all of his personal property from the subject premises at his sole
expense. Any property remaining on the property after thirty (30) days from the date of
this Order shall be deemed abandoned, and Plaintiff shall have the right to dispose of said
property in any manner he sees fit.

NOW THEREFORE, IT IS ORDERED, ADJUDGED AND DECREED that
Plaintiff is the sole owner of the prerﬁises described to the exclusion of all others and its
fee simple title therein is hereby confirmed.

FURTHER, IT IS ORDERED, ADJUDGED AND DECREED that Defendant
and his heirs, successors and assigns shall be forever barred from asserting any right,
title, or interest in any portion of the hereinabove described property.

FURTHER, IT IS ORDERED, ADJUDGED AND DECREED that in the event

(")



Defendant fails to remove from the subject premises himself, his belongings and anyone
claiming an interest or license to the premises under or from him within the time frame
set forth above, the Sheriff of Dorchester County is ordered -and directed io gject and
remove from the premises the occupants of the property sold, together will all personal
property located thereon, and put the Plaintiff in full, quiet and peaceable possession of
said premises without delay, and to keep Plaintiff or his assigns in such peaceable

possession.

AND IT IS SO ORDERED THIS QTK‘E))AY OF l%ﬂi/ , 2012.

Honorable Maite Murp
Judge of the First Judicial Circuit

St. George, South Carolina



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHL5TER )
: g Civil Case No: ’ 2010-CP-18- ___2&12:7
Burbage Smoak, )
)
Plaintiff, ) COMPLAINT
) (Breach of Contract, Collections,
vs. ) >~ Declaratory Judgment, Quiet Title)
) _
)
George Mitchell, ) o =
) Non-Jury 8 A\ S =
. = e o
‘Defendant. ) 2% Q; 5 O
) q; ™ | A
g @ =
The Plaintiff, comx plaining of the acts and omissions of the Defendant, hi%@brﬁgéﬂlegg w«
that: :2 3 w
Fe
GENERAL ALLEGATIONS
1. The Plaintiff is a resident and citizen of the County of Berkeley, State of South
Carolina.
2. Upon information and belief, the Defendant is a resident and citizen of the County -~

of Dorchester, State of South Carolina.

3. The property which is the subject of this action is located in Dorchester County,

South Carolina.
4. This Honorabe Court is vested with jurisdiction over the parties and the stbject
matter hereinafter set forth. ' f

N

)
5. On or about March 15, 2001, the parties entered into a Bond for Title pertaining to

\i
real property having Dorchester TMS # 096-00-00-013. Said Agreement is attached hereto,\ @?

identified as Exhibit “A” and incorporated herein by reference.

(9)



6. In and by thé terms of the Bond for Title it is provided that during the first five (5)
years following the execution of the Agrgement Defendant/Buyer shall pay to Plaintiff/Seller a
nionthly payment of Three Hundred Seventy-Nine and 87/100ths Dollars ($379.87) payable on the
first day of each month. Said Bond for Title furthrer provided that at the end of the five (5) year
period Defendant would pay Plaintiff all amounts remaining due and owing uﬁder the terms of the
Bond for Title in a one-time balloon payment.
| 7. Defeﬁdan’-;'Buyer has failed to make the required monthly payments since 2005, and \& o)
continues to refuse to make such payments despite repeated demands from Plaintiff.
8. In and by the terms of the Bond for\ Title. itis provided that should Buyer be more \’\)€9
than ten (10) days late in making any monthly payment a late fee of Thirty-Five Dollars ($35.00)
shall be added to unpaid monthly installment. _
9. In and by the terms of the Agréement.to Euy and Sell Real Estate it is provided that
shéuld Defendant default in the performance of his duties under the Agreement, Plaintiff shall, inter
alia, have the right to take immediate possessipn of the premises to the exciusion- of Defendant and
any claiming under or thfough him, and it is further provided that the contract and any intereTE;/L

. A4 W A 'kw "' -
Defendant claims in the subject property shall be deemed extinguished 5y the a%fg o;%rﬁiswo‘%nsb

4
|

constituting the default. s

FOR A FIRST CAUSE OF ACTION
(Breach of Contract/Collection of Unpaid Installments)

10.  The foregoing Paragraphs are hereby incorporated by reference and realleged as if set

forth herein verbatim.

11.  The parties entered into a Bond for Title pertaining to real estate on or about

March 15, 2001, which required, among other obligations, that Deféndant make monthly payments

(o)



and one balloon payment to Plaintiff.
12.  Defendant bas failed to tender the required monthly payments to Plaintiff despite ¢ “téz .
Pl
repeated demands from Plaintiff, however, Defend\an‘; remains on the subject property. oY

13.  Defandan’s failure to pay the monthly installments, late fees and taxes on the
property constitutes a material breach of the Bond for Title.

14 As a resuﬁ of Defendant’s breach of the Bond for Title Plaintiff is,
informed and believeé that he is entitled to an award of actual damages in an amount to be
determined by the trier of fact, including, but not limited to, all unpaid monthiy installments accruing
prior to her leaving the p;erﬁises with interest thereon; late fees; and the costs of this action including
‘ reésonable attorneys fees. Alternatively, Plaintiff is informed and believed that it ié entitled to an ’N(\\)
order removing Defendant from the property and prohibiting Defendant to reenter the same, plu:s a
7 reaébnalzale amount for I'r":,;lt and the costs of ﬁs 4acﬁon mcludmg reés;onaBle atfbrﬁéy’s fées as-
provided by the Bond for Title. |

| FOR A SECOND CAUSE OF ACTION

.~ (Declaratory Judgment Action to Declare Contract Breached and to Extinguish }
_and Foreclose Defendant’s Right in the Property/Quiet Title)

15.  The foregoing Paragraphs are bereby incorporated by reference and realleged as if

set forth herein verbatim
16.  Asaresult of the acts and omissions of Defendant as set forth hg:reihabove, o
» ., . O NVD
Plaintiff further prays for an order declaring the Bond for Title of March 15, 2001, breached by
Defendant, and on the basis of the aforesaid breach Plaintiff also seeks an order from this Honorable
Court terminating and/or exiinguishing any right, whether legal, equitable or both, which Defendant

may have in the subject property and quieting title into Plaintiff.

"WHEREFORE, the Plaintiff requests that:

i



1. The Court order Defendant to deliver possession of the disputed lands to Plaintiff;

2. The Court order Defendant to remove any personal property, mobile homes, outbuildings
and other items or nessessions which he may have placed on the property at his sole expense;

3. The Court permanently enjoin Defendant from the use or attempted use of the disputed
land; | N
4. The Court award Plaintiff compensation for the actual damages and losses he has incurred
and sustained as a result of the actions and omissions of Defepdant;

5. The Court issue a declératory judgment order foreclosing Plaintiff’s interest, if aﬁy, in the
property and quieting title i: favor of Plaintiff; |

6. The Court award Plaintiff reasonable attorneys fees and the costs of this action; and

7. The Court issue such other and further relief as it may deem proper and equitable.

PEAGLER & WEATHERS, PA

77—

Jeffrey/S. Wea ers

Attorheys for the Plaintiff

113 Broughton Road, P.O. Box 1840
Moncks Corner, SC 29461

(843) 899-7877/577-5465

At Moncks Corner, South Carolina

This (quayof )"4/ L2010

A



STATE OF SOUTH CARGLINA )
X IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER )
) .
BURBAGE SMCUAK, ) CIVIL ACTION COVERSHEET
Plaintiff(s) ).
) 400 _cp. 3. 2127
Vvs. )
GEORGE MITCHELL, ) Y
‘Defendant(s) ) J
(Please Print) , SC Bar #: 13497
Submitted By:JEFFREY S. WEATHERS, ESQ. Telephone #:  843-899-7877
Address: POST OFFICE BOX 1840 Fax #: 843-899-7687
MONCKS CORNER, SC 29461 Other: '
E-mail: JEFF@PEAGLERWEATHERS.COM

NOTE: The cover sheet zr:c informativ contained herein neither replaces nor supplements the filing and service of pleadings or other papers
as required by law. This form is requir<i for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely,
sxgned, and dated. A copy of this cover sirect must be served on the defendant(s) along with the Summons and Comn.lamt. =

<

DOCKETING INFORMATION (Check all that apply) 2 \ j~'" = =
“*If Action is Judgment/Settlement do not complete ‘fj;: Q‘é E =
[[] JURY TRIAL demanded in complaint. < NON-JURY TRIAL demanded in complaitit2 G;) =
[[] This case is subject to ARBITRATION pursuant to the Circuit Court Alternative Dispute ResoTu@n‘Rules w &=
[] This case is subject to MEDIATION pursuant to the Circuit Gourt Alternative D15pute Resolutmxﬁhhe o =
[] This case is exempt from ADR (certificate attached). oL ¥ = o
NATURE OF ACTION (Check One Box Below) ::»ia G
Contracts Torts - Professional Malpractice . Torts — Personal Injury -;lu] P::'opcrty 8
[0  Constructions (100) ° [] Dental Malpractice (200) [ Assault/Slander/Libel (300) [J Claim & Delivery (400)
[0  Debt Collection (110) [] Legal Malpractice (210) [] Conversion (310) [ Condemnation (410)
O Employment (120) [] Medical Malpractice (220) [0 Motor Vehicle Accident (320) [} Foreclosure (420)
[J  General (130) [0 Other (299) [] Premises Liability (330) [J Mechanic’s Lien (430)
&I  Breach of Contract (140) - [] Products Liability (340) [] Partition (440)
O Other (199) [J Personal Injury (350) [J Possession (450)
L [J  Other 399) [J Building Code Violation (460)
- R [0 Other (499).
Inmate Petitions ’ Judgmel_m;/Sclﬂemehts Administrative Law/Relief Appeals
[J PCR(500) [J  Death Settlement (700) [J Reinstate Driver’s License (300) [ Arbitration (900)
[0 Sexual Predator (510) [ Foreiga Judgment (710) [] Judicial Review (810) [0 Magistrate-Civil (910)
[] Mandamus (520) [J  Magistrate’s Judgment (720) [] Relief (820) [J Magistrate-Criminal (920)
[0 Habeas Corpus (530) [0  Minor Settlement (730) [ Permanent kjuaction (830) 0 municipal (930)
[J Other (599) [0  Transcript Judgment (740)  [J Forfeiture (340) [] Probate Court (340)
o [0  Lis Pendens (750) [] Other (399) [] SCDOT (950).
[ Other (799) . [ Worker’s Comp (960)
—_ 1 Zoning Board (970)
[] Administrative Law Judge (980)
Special/Complex /Other [J Public Service Commission (990)
[0  Environmental (600) [] Pharmaceuticals (630) [] Employmeat Security Comm (991)
O  Automobile Arb. (610) [0  Unfair Trade Practices (640) [0 Other (999)
O  Medical (620) [] Other (699) -
Submitting Party Signature / &‘ Date:  / /'2 2 /7
4 /

Note: Frivolous civil proceedings may subje! to sanctions pursuant to SCRCP, Rule 11, and the South Carolina
Frivolous Civil Proceedings Sanctions Act, S.C. Code Amn. §15-36-10 et. seq.

S A 1924 (RINAN
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FOR MANDATED ADR COUNTIES ONLY
Florence, Horry, Lexington, Richland, Greenville**, and Anderson**
** Contact Respective County Clerk of Court for modified ADR Program Rules

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file a
“Stipulation of Neutral Selection” on or before the 224™ day after the filing of the action. If the parties
cannot agree upon the ce.2ction of the neutral within 210 days, the Plaintiff shall notify the Court by filing
a written “Request for the Appointment of a Neutral” on or before the 224™ day after the filing of this

_ action. The Court shall then appoint a neutral from the Court-approved mediator/arbitrator list.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Case are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions secking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Cases which are appellate in nature such as appeals or writs of certiorari;
c. i’ost Conviction relief matters;

d. Contempt of Court proceedings;

e. ' Forfeiture procefdings br;)ught by the State;

f. Casés involving mortgage foreclosures; and ~

g. Cases that have been submitted to mediation with a certified mediator prior to the filing of this
action.

4. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference had been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.
' Failure to do so may affect your case or may result in sanctions.

SCCA /234 (5/04) /‘7/ ‘ Page 2 of 2



) CASE NO.- 2010-CP-18-2127

COUNTY OF DORCHESTER )
BURBAGE SMOAK ))
Plaintiff, ))
verste. | - ) ANSWER

, ) OF GEORGE MITCHEL],
GEORGE MITCHELL ))
: ~ )
Defendant. )
)

COMES NOW THE DEFENDANT, GEORGE MITCHELL, answering
the Complaint of the Plaintiff above named, who would show unto this Honorable ¢ ourt as

tollows:

FIRST; THAT each and every allegation contained in the Plaintiff's Complaint
which i; not hereinafter spéciﬁcally admitte.d,‘qualiﬁed and'explaiﬁeld 1s hereby denied: -
SECOND: °~ THAT the Defendant denies those allegations contained in 'Paraéraphs Seven ( 7).
Twelve (12) and Thirteen (13). of the Plaintift:s Complaint. in that the Detfendant/Buyer has
made over Twentv Thousand ($20, 000) Dollars toward the purchase of the subject property.
Detendant/Buyer has also attempted to contact the Plaintiff concerning the payoff amount, to no

avail. .

THIRD: THAT the Defendant denies the allegations contained in Paragraph Nine {9) of

the Plaintiff’s Complaint inasmuch as the contract by its terms constitutes a forfeiture and is

unconscionable given the amounts of money already tendered and accepted by the Plaintiff and
the amount of equity acquized by the Detendant.

FOURTH: THAT the Defendant denies Paragraphs Fourteen (14) and Sixteen (16) of the

/O



Plaintift's C ompléim and 1herefore demands strict proof thereof.
FIFTH: THAT the Defendant admits those allegations contained in Paragraphs
Two (2). Three (3}, Four (4) and Eight (8) of the Plaintiff’s Complaint.

FURTHER ANSWERING THE PLAINTIFF’S COMPLAINT
AND BY WAY OF COUNTERCLAIM:

SIXTH: THAT thevDefendant is informed and believes that the terms of the land sales
contract (“Bond for Title™) has been waived by the Plaintiff’s and that the Defendant has made
substantial payments foward purchasing the subject property.
SEVENTH: THAT the Defendant is further informed and believes that the Plaintift has
accepted over $20, 000 iﬁ payments from the Defendant through the Bankruptcy Trﬁstee and to
require the Plaiﬁtiff”s specific performance upon the reniaindef of the purchase price.
EIGHTH: THAT all parties be responsib\le for their own attorney fees in regards to this
action. |

WHEREFORE, having fully answered the Plaintiff‘s Complaint,
Defendant prays that the Court ascertain their respective interest in the subject property and allow -
him the o;;poftunhy to comolete the purchase of said parcel of land and recognize the payments

that he has al\ready tendered the Plaintiff toward said purchase.

SIGNATURE PAGE FOLLOWS

[l



RESPECTFULLY SUBMITTED. ,

e B f)‘w\f.w% i
Willie B. Heyward ¢
Heirs® Property Law Center, LLC
27 Gamecock Ave, Suite 200
North Charleston. SC 29407
(843)225-8754
Attomney tor Defendant

North Charleston. South Carolina
November 3_ 2010



November 08 2010
~ Jeffery S. Weathers Esq

PO Box 1840
Moncks Corner, SC 29461

Re: Burbage Smoak Vs George Mitchell
Case Number: 2010-CP-18-2127

Dear Attorney Weathers.

Enclosed please find a copy of the Answer in regards to the above
referenced matter. Please feel free to call our office if you any questions.

Have a wonderful day,

Tijuana Jackson

Legal Assistant for

Willie B Heyward

Attorney for George Mi:chell

/g



THE HEIRS PROPERTY LAW CENTER, LLC
2148 Dorchester Road., Suite A
North Charleston,. South Carolina 29405
Telephone (843) 225-8754
Fax (843) 225-8765

FAX COVER SHEET

To:Jefferey S Weathers Esq.

From: Willie B. Heyward

YOUR FAX NO:(843-899-7687
YOUR PHONE NO:(843) 899-7877

Re: Burbage Smoak Vs George Mitchell , et al.
Case No.: 2010-CP-18-2127

NO. OF PAGES: 4

COPY OF ANSWER TO COMPLIANT IN THE ABOVE REFERENCED
"MATTER

OUR FAX NO.: (843) -225-8765 OUR PHONE NO: (843)-225-8754
(843) 568-4679 (mobile)
REPLY TO: Willie B. Hevward.

DATE: NOVENBER 8, 2010 TIME:4 :06

TEANK YOU!

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS
ATTORNEY/CLIENT PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED
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STATE OF SOUTH C.\ROLINA ) IN THE COURT OF COMMON PLEAS
' ) FOR THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER )
) Civil Case No: 2010-CP-18-2127
)
Burbage Smoak, )
)
Plaintiff, )
: ) REPLY
Vs. )
)
George Mitchell, )
)
Defendant. )
)

The Plaintiff herein, responding to the counterclaim of Defendant, would show
and allege as follows:

I. Each and every allegation of the Counterclaim not hereinafter specifically
admitted is denied. -

2. Paragraphs Six (6) through Eight (8) are denied, and Plaintiff demands
strict proof of the same. |

AS A FIRST AFFIRMATIVE DEFENSE

3. Further answering the Counterclaim, and as a further defense thereto,
Plaintiff alleges that Defendant’s Counterclaim fails to state facts sufficient to constitute a
cause of action against Plaintiff, and it should
the South Carolina Rules of Civil Procedure or, alternatively, Rule 56 of the South
Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the Counterclaim of Defendant, Plaintiff

prays for the same to be dismissed with costs. Additionally Plaintiff reasserts his



entitlement to the relief sought in Plaintiff’s Complaint, and hereby prays for the same.

Moncks Corner, South Carolina
November 9, 2010

2

PEAGLER & WEATHERS, P. A.

e

Wéﬁfhers
ost ice Box 1840
oncks Corner, SC 29461

(843) 899-7877
Fax # (843) 899-7687

ATTORNEY FOR PLAINTIFF
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STATE OF SOUTH CAROLINA

Burbage Smoak.

Ge

JIN THE COURT OF COMMON PLEAS
JFOR THE FIRST JUDICTAL CIRCUIT
COUNTY OF DORCHESTER j
- yCivil Case No.: 2010-CP-18-2127
)
Plamnutt, )
)
) AFFIDAVIT OF DEFENDANT
) GEORGE MITCHELL
e Mitchell. )
Defendant )
)

[P

fam the Derendart i the above-captioned matter.

Fhave paid over $20.000.00 1o the Plaintift. Burbage Smoak. for purchase of the subject
Broperty.

I have tried. to no avail 1o contact the Plaintitf to payv the remainder ofth»e contract price.
| I have exﬁended aisigniﬂrcam amount of money improving the property, including
installing a septic tank. instélling a well. clearing the land: all for the purpose of placing

my mobile home on the property.

- - . ///
L.z J _/ e
o ) 4/“'.,.‘,(
A,..ELL

Sworh 1o before me

Vi ,.: / 7

s day o A
y /; //" g
S S > -~

/' C A - ./‘/, o I

NOTARY PUBLIC FOR SQUTH CAROLINA

- /
EAd o,
My Comimission expires Py J;\ /




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ) FIRST JUDICIAL CIRCUIT

2010-CP-18-2127

Burbage Smoak,
Plaintiff,
V. Transcript of Record

George Mitchell,

Defendant.

M e e e e e e e e e e

November 9, 2011
St. George, South-Carolina._

BEFORE:

The Honorable Maite Murphy, Judge

"APPEARANCES:

Jeff Weathers, Esquire
Attorney for the Plaintiff

Willie B. Heyward, Esquire
Attorney for the Defendant

Hilda M. Jordan, CVR-M
Circuit Court Reporter
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CLERK: This is Burbage Smoak verses George

COURT: Good morning, gentlemen.

HEYWARD: Good morning.

COURT: We're on the record. This is Burbage Smoak
orée Mitchell, civil action number 2010—CP—18—2127.
or the plaintiff is —-- could everybody identify

s, please.

Weathers.

- WEATHERS: Jeff Weathers for the plaintiff, Burbage

SMOAK: I'm Burbage Smoak.
COURT: Thank you.
the defendant, yoﬁ're Mr. Mitchell.
HEYWARD: I'm Willie Heyward representing Mr.
He stepped out. He should be right back.
COURT: Okay. You okay going —-- do you want to wait
Did he just step to the restroom or something?
HEYWARD: He just stepped to the restroom.
COURT: Okay. We’ll wait for him to get started
ake sure he doesn’t miss out on anything.
HEYWARD: Thank you, Your Honor.
COURT: While we’re waiting do y’all want to pre-
exhibits or anything like that? Do you have any?

HEYWARD: Yes. We can do that.

A
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Smoak v. Mitchell 11/9/11 _ o 4
(Plainfiff’s Exhibit No. 1, Chapter
13 plan, was marked for ID only.)
(Plaintiff's Exhibit No. 2, court
order, was marked for ID only.)
(Plaintiff’s Exhibit No. 3,
document, was marked for ID only.)
COURT REPORTER: Plaintiff’s one, two and three for ID.
THE COURT: There we go. Mr. Mitchell come on up. Your
attorney is sitting right over here.
(Defendant’s Evxhibit No. 1,
bankruptcy payments, was marked for ID oﬂly.)

(Defendant’s Exhibit No. 2,

receipts for payments, was marked for ID only.)

COURT REPORTER: Defendant’s Exhibit Nos. 1 and 2 for
ID.

THE COURT: Thank you.

Gentlemen, are you ready to proceed?

MR. HEYWARD: Yes, ma’am.

MR. WEATHERS: Yes, ma’am.

THE COURT: Mr. Weathers, would you care to make a brief
opening statement?

MR. WEATHERS:‘Yes, ma’ am.

This is one that could all but be heard as a motion
hearing. This is an actioﬁ to declare a bond for title in

default, and to extinguish any interest Mr. Mitchell may

Al
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Smoak v. Mitchell 11/9/11 : 5
have in the property.

Sometimes -- this started in 2001. Sometime prior to
2006, Mr. Mitchell went into default. Mr. Smoak actually
brought a priocr action back in 2006. It resulted in a
judgment signed by Judge Watts indicating Mr. Mitchell owed
$34,000 at that time. And also that he was to vacate the
property within 45 days. That order was issued on June 6,
2007. The following month Mr. Mitchell filed bankruptcy.

In August 2007 that plan confirmed. Aé part of that plan
Mr. Mitchell made 58 monthly payments tc¢ Mr. Smoak in the
amount of $717. Sometime on or before September, 2009, Mr.
Mitchell stopped making payments, the bankruptcy was
dismissed in December( 2009 after only 28 of the 58 months.
My rudimentary math that left $21,510 remaining to Mr. Smoak
based upon what the bankruptcy judge had ordered. Since the
dismissal of the bankruptcy in 2009, there have been no
additional payments to Mr. Smoak.

I sent discovery back in, I believe June or July. I
have not gotten any evidence of payment «fter discharge of
bankruptcy.

Just to be clear to the Court, Qe’re not seeking a
monetary judgment here today. We just want Mr. Mitchell
evicted from the property and to have any interest he may

have legal or equitable extinguished so we have clear title

again.

A7
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THE COURT: Wha£ was the original basis for him to be on
the proberty, he leased it?

.MR. WEATHERS: It was a bond for title. It was executed
in 2001. I believe the purchase price was about $37,500 at
the time. A pretty high rate of interest though with a
balloon payment.

Like I said, prior litigation in 2006, the end of 2007,
actually in the consent order that the amount owed at that
time was $34,000.

THE COURT: You said that.. I’m sorry.

Mr. Heyward} would you care to make .an opening?

MR. HEYWARD: Yes, Your Honor. "

I wasn’t privy to the prior action wheﬁ this judgment
was entered against Mr. Mitchell and I’'ve recently been
advised of this confession of judgmept, however, in
plaintiff’s complaint there is no mention of the prior
judgment or a confession of judgment in the complaint. The
complaint simply states that there was a bond for title,
there was a contract between the parties, what the terms
were and that>the defendant had breached those terms.

My question is are we here today to —-- are we going to
ratify if there’s a contract, because with this judgment the
plaintiff has the power to enforce the judgment because the
judgment states that the court retains jurisdiction and the

court can enforce the judgment against Mr. Mitchell if

28
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Smoak v. Mitchell 11/9/11 7
plaintiff so chooses to do so, however, he brought an
entirely new action and fhis new action states that there is
a contract between the parties. The contract was breached
and therefére Mr. Mitchell should vacate the property and
vacate this pbssession.‘

So I'm here today on behalf of my client and to
basically question our posture here todavy. RAre we dealing
with the prior judgment and they’re trying to enforce that
because this is a new case number, a new case Or are we here
today on this new matter saying that there is a contract
between the parties, that, in fact, it was breached and then
we deal with those issues.

I also héve,_if I may, Your Honor, a return to

Plaintiff’s Motion for Summary Judgment. It also -- if

we’'re going —- my position, my client’s position is that
they’re trying to re-litigate an issue that was decided a
number of years ago, and that bécause of the doctrine of Res
Judicata, it has been a merger of those issues. They can’t
litigate it because at the time the original judgment was
entered, my client had expended substantial amount of funds
to Mr. Burbage. However,'there is a $34,000 confession of
judgment. Now, he’s expended additional over $20,000 in
funds to Mr. Burbage, and now they want -- excuse me —- now
they want to come befofe the court and ask that that

confession of judgment now be enforced through this court

A7
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Smoak v. Mitchell 11/9/11 ' 8
and through bringing a new action.

So they either —-- either the old judgment is what we’re
here for or there has been some sort of ratification there
is on this new contract of saying there exists preferably a
contract between the parties, there’s been a breach and
they’re seeking the remedies as he said before that he
vacate the property and remove -- since he also have a
mobile home on the property, that he moves his personal
posséssions.

THE COURT: Okay. Mr. Weathers, I antfcipate that your
clients testimony will clear up these issues?

'MR. WEATHERS: Your Honor, this as far as the posture of

this, the prior order of Judge —- I wasn’t involved in that
litigation either. The old order, in my opinion, was not
the best drafted, because it -- well, it addressed the

amount of money he owed, it addressed the eviction of Mr.
Mitcheil from his property it failed to address any legal
equitable interest he may have in that nroperty. So now the
title insurance companies aren’t willing to let him sell the
property, Mr. Smoak, until that’s cleared up.l So that'’s
really why we had to bring a second litigation. We’re using
this order of judgment as a -- your basic Res Judicata on
the default. Of course, that‘was modified by the bankruptcy
order and then when he did not comply with the bankruptcy

terms of 58 months, he only went 28, that left, you know,

20
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Smoak v. Mitchell 11/9/11 9

Mr. Smoak in the position of being able to come back and re-
litigate the additional monies owed.

Again, whether it’s $5 or $20,000, we’re not worried
about the money. We Jjust want the property back so wé can
move on.

THE COURT: Yes, sir.

You’re ready to call your first witness?

MR. WEATHERS: Yes, ma’am. I’11 call Burbage Smoak.

THE COURT: Mr. Smoak, will you please come around.

Please raise your right hand.

(WHEREUPON, Burbage Smoak, after
beirg duly sworn testified as follows.)

THE COURT: Thank youﬂ Please be seated and state your
full name and spell your last name for the record.

MR. SMOAK: My name is Burbage H. Smoak. The last name
is spelled S—m—oQa—k.

BURBAGE SMOAK>— DIRECT EXAMINATiON
BY MR. WEATHERS:
Q Mr. Smoak, do yoﬁ own property located in Dorchester
County having the TMS number 09600000137
A Yes
Q At some point did you entér into a contract with Mr.
Mitchell for the sale of that property?
A Yes, I did.

Q I'm going to show you what has been marked as

3/
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Smoak v. Mitchell 11/9/11 10

Plaintiff’s Exhibit No. 2, and ask if you recognize that

document?

A Yes. This is the bond fqr title i gave Mr. Mitchell.
Q Okay. Did the bond for title requ:.re2 certain monthly
payments?

A Yes, it did.

And what were those?

Q
A Well, the amount of the monthly payment was $379.87.
0 And what was the term of payment?

A

That he would pay every month for 60 months and if he

was late there would be a $35 late fee.

Q Was there also a balloon payment at the end of those 60
moﬁths? |

A Yes, there was.

Q Okay. Who was responsible for taxes under that bond
for titlev?

A Mr. Mitchell was.

Q Okay. At sometime prior to 2006, did Mr. Mitchell fail

to make payment for. taxes and or installment payments?
A Yes. He fell behind in all his payments.

Q Okay. As a result of that did you institute a lawsuit

"against Mr. Mitchell to collect those back payments and

declare the bond for title void?
A Well, I'd like to state here that after a period of

time I did, but before that I waived several payments and

S
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tried every way in the world to work with Mr. Mitchell.

know he will verify that. Even at times said, look, fo
about two or three months payments. Just start from he
and make your payments in a timely manner. So yes, to

answer your question I did institute an action against
o) Okay. As the result of that lawsﬁit was an order
issued at the conclusion of it? I'm going to show you
to see if you’ve'seen that before?

A Yes, I have.

Q ' Okay. Does that order indicate that Mr. Mitchell
you money as of the date of that order?

A Yes, it does.

Q And what was that amount owedf

A That was $34,000.

Q Okay. What were the other terms contained in that
order?
A That he would remove all of his personal property

within 45 days?

Q Did he do that?

A No, he did not.

Q Has he paid you that $34,0007?

A No, he has not.

11

I

rget

re

him.

this

owed

Q Okay. At any time, subject to that order, were you

notified by the Bankruptcy Court of a filing by Mr.

Mitchell?

Co
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Smoak v. Mitchell 11/9/11 12

A Yes, I was.

Q Okay. Did you file a creditor’s claim at that time? .
A Yes.

Q Okay. And that was based on that order that you have

in front of you?
A Yes.
Q Did the bankruptcy court contact you about setting up

monthly payments with you?

A Yes.
Q Okay. What was the amount of those payments, if you
recall?
A I don’t recall exactly.
0 1’11 show you what’s been marked 2= Plaintiff’s Exhibit

No. 1, Page 2, to see 1if you’ve seen this before?

A Yes, I've seen this before. The answer is $717.00 per
month.
0 Okay, and would you turn back to the first page and

identify that document for the Court, please?

A It just says Chapter 13 Plan and related motions.

Q Okay, and what was the term of t@e bankruptcy plan, how
many months was that supposed to last?

A It was 58 months.

0 Okay. At any time subsequent to that were you notified

by the bankruptcy court of a dismissal of Mr. Mitchell’s.

bankruptcy?

37
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Smoak v. Mitchell 11/9/11 : ‘ 13

A Yes, I was.

o And when did that occur?

A RApproximately a year after that.

Q Okay, and had he made his payments the complete time

that he was in bankruptcy to you or had he missed some
payments? |

A No. I got sporadic payments from the trustee during
fhat period of time.

Q Okay. ‘At any time subsequent to the dismissal of the
pankruptcy in December of 2009, has Mr. Mitchell made any

payments to you?

A No.

Q ~Has he approached you about making thé'payments?

.A No, he has not.

Q Who's paid the taxes on this prééerty since 20067

A f have.

Q Has Mr. Mitchell offered to reimburse you for those
taxes? |

A No.

Q As we sit here today what are you asking the Court for,

what type of relief?

A As we‘discussed earlier, I know there’s a recession,
people having a tough time. Mr. Mitchkell apparently
couldn’t make his payments over a period of time. I'm just

asking - him to sign the property back oves Lo me since he was

35
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Smoak v. Mitchell 11/9/11 14

unable t~ fulfill his obligations and remove his property
off of it, so I can sell the property to someone else.

MR. WEATHERS: Your Honor, at this time I’d like to move
the three exhibits into evidence. I believe Mr. Heyward has
seen them. And then that’s all I have.

Mr. Smoak, 1f you would answer any questions Mr.
Heyward may have.

THE COURT: Mr. Heyward, do you have any objection to
the exhibits.

MR. HEYWARD: No objection, Your Honor.

THE COURT: Thank you. They are admitted, then.

(Plaintiff’s Exhibit No. 1, Chapter'
13 plan, was marked and\entered.)

(Plaintiff’s Exhibit No. 2,
documents were marked and entered.)

(Plairi.tiff’s Exhibit No. 3,
documents, were marked and entered.)

Tnk COURT: Please answer any.questions Mr. Heyward may
have.

MR. SMOAK: Yes, ma’am.

BURBAGE SMOAK - CROSS EXAMINATION
BY MR. HEYWARD:
0 Mr. Smoak, you’re still the owner of this property; is
that correct?

A Yes, sir.
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Q When you entered into this bond for title the actual
title to the property would not be conveyed to Mr. Mitchell

until he had paid the contract amount; 1is that correct?

A That’s correct.

Q When you and Mr. Mitchell entered into this contract,
was the property —-- what was the condition of the property?
A It was pristine property, had largé timber on it, giant

trees, was on a bluff, probably about a 20 to 30 foot drop-
of f going towards the Four-hole Swamp, but it was high land,

most of it.

Q Did it have '‘a septic system?

A No.

Q Did it have a water well?

A No.

Q You are aware thatAMr. Mitchell preseptly lives on that
property”

A I’m ngt, but T know he did move on the property at the
time,; subsequent to the sale. | |

Q We talked about this confession of judgment, the —- how
much money has Mr. Mitcheli tendered to you, if any, before
this confession of judgment?

A He made some sporadically. I’ve got my records I can
refer to how many, how much moneva received.

Q Your guess would be -- the payments were approximately

. $400 a month, would be $4800 a year. He probably paid

&1
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$3,000 the first year, in 2000, and on down to the last few
years he didn’t pay anything. So I would say maybe a half
of what he had obligated to pay.

MR. HEYWARD: May I approach?

THE COURT: Yes, go ahead.
BY MR. HEYWARD:
Q Mr. Smoak, I’d like you to look at what’s been marked

Defendant’s Exhibit No. 2, please?

A Yes.
Q And tell the Court if>you recognize that?
A This is copies of —-- looks like some money orders or

checks that were written to me.
Q . By whom?
A Says land payment. I don’t see where it says by whom

on this, maybe you can help me with that.

Q Right, but it does say land payment?
A It does say land payment.
Q Okav. The amounts on those receipts, are they uniform

or are they different amounts?

A They’ re different amounts.

Q On that first page would you tell the Court just those
amounts that are on the first page?

A $379.89, $415.89, and $379.89.

Q Thank you, sir. And you do remember receiving those

‘payments?

vis




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smoak v. Mitchell 11/9/11 17
A Yes, I received all the payments, I feel sure, that Mr.
Mitchell has sent and I’'1ll be glad to review those and see

if they tally up with my tally.

Q Will you be surprised if I told you it’s about $18,0007?
A No, that would sound about right.
0 Mr. Smoak, i1f you would review the document that’s been

marked a.; Plaintiff’s Exhibit No. 1, for me, please?

A Okay.

Q  You stated that Mr. -- do you recognize it?

A No.

Q You‘don't. You stated that Mr. Mitchell was in

bankruptcy and you were notified by the trustee and you
submitted a creditors claim?

A I was notified, yeah, when he went in bankruptcy when T
went to the Magistrate’s Court to have him evicted. Yes.

Q Okay. Now, the amount that Mr. Mitchell paid per month
was how mu<h, again?

A The amount from where?

“Q From the bankruptcy, from the trustee, how much were

you getting?

A Supposed to get $717 per month.

0 If you can look at Plaintiff’s Exhibit No. 1, please.
A Okay .
0 bo yﬂu see the section where it says claims listing?

A Yes.

57




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

> O

= @

Smoak v. Mitchell 11/9/11 18

0 And that first listing under claims listing; is that
you?
A That’s correct.
Q And does it say monthly payment; do you see that
column? |
A Yes.
Q And what is that monthly payment?
A It says $717.
Q And principle paid; do you see that?
A Yes.
<
And how much principle was paid?
It says nineteen two eight-five.
And the amount of claim; whét was that amount of claim?
It says $34,503. \
Q And the interest paid was how much?
A It says, $3,984.
Q Thank you, sir. And Mr. Smoak, the original contract

that you entered into with Mr. Mitchell back in March of

2001; what was the total amount of that contract that she
would pay back?

A The »ond for title was $34,500.

Q And thatiwas signed back in 2001; is that correct?

A That is correct. That was signed March, 2001.

Q And in 2007, the amount owed is still $34,503.20; is

that correct?

22
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Smoak v. Mitchell 11/9/11 19
A Tnat’é correct.
Q Mr. Smoak, as of this order that directed Mr. Mitchell
to vacate the property, remove his personal possessions
including his mobile home, it said that he had 45 days to do
so; 1s that correct?
A That’s according to-my recollection, yes, sir.
Q Once his 45 days expired was he still in possession of
the property?
A Was he still living out there, probably so. When I
went by :here I saw his property, his mobile home was still
there. I don’t know where he was living.
Q What actions did you take on your part to enforce that
order to have him vacaté thét property and return possession
to you?
A What actions did I take. I was probably still lenient,
hoping he was going to take 60 days of maybe 90 days, you
know. I mean, I was not going to go out there ét the en& of
the 45 Azy and say,‘you know, Mr. Mitchell, you know you’ve
got to gei out of here. The man had the order. I was
hoping he would do the right thing and I have bent over
backwards like I always have to him. You know, he wants 45
days, give him 90 days. Hopefully, -~ six months, go ahead.
Q So there was some conversation between yourself and Mr.
Mitchell conperning the terms of the contractual agreement

between you that you saw —-- you were lenient with those

A
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termé, you were trying to work with him; is that it?

A There was no conversation between me and Mr. Mitchell.
I wouldn’t recognize him if I saw him. My attorney ask me
if I éaw him, was that him. There were no conversations.
In my mind I was willing to give him more time. You asked

me why didn’t I pursue getting him off after 45 days.

Q I see.
A So I just gave him an extended period of time.
Q So this was just a unilateral decision on your part.

There was no conversation between you and Mr. Mitchell

concerning the contract --

A Right.

Q -—- and him vacating after the 45 days?

A Tgat’s correct.

Q - Ckay. Have you ever notified Mr. Mitchell that the

contract, .because the terms of the contract were breached
that he was now in default and he had to vacate?

A The terms oflthe contraét I went over with him and, ydu
know, the attorney went over with him when he got the bond
for title was that he was two months behind in arrears, he
would be considered a tenant and he would, you know, not
have®the privileges that he had under the bond for title.
And 30, vou know, hé was considered a tenant from back in
the first six months after he was two or three monfhs

behind, bﬁt no, I’ve not have any conversation with him. He

46
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had azczess to attorneys. Every time T tried to evict him he
had an attorney. So I'm sure he knew the terms of the
contract, or felt like he did.

Q All right. How many'timesvhave you tried to evict him?
A Once. And that was when he declared bankruptcy. I went
down to the Magistrate’s Court and they said, no, he’s in
bankruptcy. I said, well, what can I do now. And that’s
when we went through the bankruptcy situation. That was
like four years or three or four years after he stopped

making payments.

Q Three or four years after --
A Right.
Q So there was —-- and let me be clear on this. There was

a three or four year period in which he didn’t make any
payments?

A Well, he made some sporadically. If you’ll tell me
that date of the magistrate’s court hearing I can probably
tell you how much he paid, you know, the two years prior to
that. It might have been two payment, it might have been

six paymerts, but it wasn’t many payments.

Qo I have no idea about the Magistrate’s hearing.

A When the bankruptcy --

0 What I’'m asking you is this --

A Yes.

Q —-— once you'got this judgment that he vacate the

D
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proweirty, he was still in possession; is that correct? He
was still living there?

A As far as I know he had not left the property.

Q And you testified that you didﬁ't make any —-- I want to
be clear, you didn’t make any actions to have him --

A No. No.

Q Okay. During that time period after you got the
judgment, did he pay you any monies before he weﬁt into
bankruptcy?

A Wha- date was that judgment, can you give me that and
I"11 have a better handle on it. You said the judgment was
the $34,000 judgment. I think I’'ve got a copy of it here.
Looks like the date on this thing was June 6, 2007.
According to my records in 2007 -- well, let’s go back to
2006. 2006, I received from Mr. Mitchell $875. In 2007, I
received zero. In 2008, he was in bankruptcy court and I
received a total of $9510, which I have cancelled checks
right rere. That’s my recérds and I will be happy to look
at any records in dispute of that.

Q Now, "after you were informed that he was discharged
from bankruptcy --

A Yes.

Q -— besides this present action, if I’'m not mistaken --
do you know the year he was discharged?

A No, I don’t. ‘08, maybe, ‘07. Probably about the same

H
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time I contacted —-

Q If you could look at Defendant’s Exhibit No. 1, again.
A Okay.
Q In the upper right-hand corner does it show the date

that it was dismissed?

A 11/13/2007. That’'s passed —-- 2008 has passed

.Q Do you see 20097

A Confirmed after confirmation 12/19/2009.
Q All right. Thank you, sir. So from 2009 until this

present action, have you made any actions to have him

~evicted?

A I"ve talked to an attorney.

Q Have you talked to Mr. Mitchell?
A No.

Q Okay. Did you send him or anyone on your behalf send
him any writing? |

A NO.

0 And any of these payments have you ever returned to Mr.
Mitchell éaying that he was in default and you were no
longer accepting payments?

A What’s the question now, I needed to notify him that he
was in default?

Q I'm asking, have you ever done that?

A I don’t know if I’'ve personally done it. Yeah, I did.

I stopped by there one time and told him he knew it was in

445
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default.

0 You stopped by and told him?

A I think I went by there one time. His son was there.

Q So you told him or you told his son?

A Byain, 1it’s been a long’time. I don’t know. I think I

told him. He was in the yard.

Q So you’ve seen him before?

A Mr. Mitchell?

Q Yes.

A Yes, sir. I think that’s the last time I saw Mr.
Mitchell. I believe. I may have seen him some time since

then, but I fhink that was it.‘

Qo Mr. Smoak, you’re asking the Court today to remove any
interest. equitable interest that Mr. Mitchell may have in
the property and vacate your property so that you could then
have sole possession again and do whatever you want to with

this property; is that correct?

A Yes, sir. That’s correct.
Q And from the time this bond for title was signed in
2001, March 15, 2001, until today, how much money —-- give me

@ guess, if you can, has Mr. Mitchell tendered to you in

relatiorn to this property?
A Weli, according to my records, approximately, counting
the $9500-I got from the trustee about $33,000.

0 And how much did you get from the trustee, again,

Ao
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please?

A $9510, which is my figures. Your figures are different
from that, but 1’11 be glad to see -~ some discrepancy
there. I tried to keep up with -- I mean, he would send

payments and —-

0 I understand. Let me let you look at Exhibit No. 1,
- again.

A Right.

Q If you could, lock at the section again, designated

claims listed?

A I see that.

0 And éurbage Smoak, your name is listed, is it not?

A That’s correct.

Q And the amount of principle paid, what’s that amount?
A It says, $19,285.14.

Q And interesf paid, what is that amouﬁt?

A It says $3,984.03.

Q And is that over $20,000°?

A Yes, it is, but as I said, I would dispute those
numbers.

Q Okay. -And just to clarify, the Court, should‘the Court

award you what you’ve asked for, Mr. Mitchell vacates, moves
his mobile home. You would have received around $35,000 and
in improvements done to the property and Mr. Mitchell would

receive what?

A7




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

smoak v. Mitchell  11/9/11 .26

A What would he receive?
Q Yes, sir.

MR. SMOAK: Your Honof, if I can elaborate on this, may
I say something?

TﬁE COURT: You can answer the question and then if you
want to explain it you can.

MR. SMOAK: Okay.
A He wouldn’t receive anything other than what he’s
alfeady taken off the property. He cut the timber. Like I
said, it was a pristine five écres.- You know, when I had
the property I didn’t cut the timber. Without notifying me,
which was —-- it was my property. I don’t know how he got
somebody in the timber industry to cut it, since it wasn’'t
his. I don’t know where that money;went, how much it was.
I don’t know, but they came in there and pretty well
destroyed the property, the beauty of it. 1It’s an entrance
to Four Hole Swamp Plantation owned by Mr. Angel Taylor
(sp). Mr. Taylor has been after me for the last several
years. He has to go by this every day, what the man has
done to my five acres. He’s looked it up in the courthouse.
He says it’s in my name. You know, he wants me to do’
something. I said, I’ve been trying to do something for the
last five or six years and I can’t get the man to leave and
he won’t pay mé. So basically he’s lived there rent free

for the past four or five years and he’s paid very little
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the first three or four years. So from 2001 to 2011, 10
years if he’s been Jjust paying the mobile home rent of $250
a month he would have paid that $34,000. He just been
paying 12 percent interest on the money he borrowed for me
to start with the $34,000, he’d probably have paid that
money. !'o, he won’t leave with any money but I think he’s
gotten more than the value of the amount of money he’s paid.
0 | The timber, have you ever brought a claim against Mr.
Mitchell for the timber that he cut off of your property?

A No, I did not. |

Q Could he have moved, in your opinion, could he have
moved a mobile home on the property without cutting any
timber?

A Yes, sir. The mobile home was on the property when he

cut the timber.

0 And how much timber did he cut?

3

He cut the whole thing, as far as I know.

0 He cut five acres of timber?
A Cut the five acres.
Q Okay. And you never brought any claim against him for

the timber?

A I didn’t want to do that to Mr. Mitchell. I feel for
him and his family. He cut the timber, he must have had
some reason, but it wasn’t right.

0 Did you have a look at the complaint that your lawyer

4
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filed on your behalf?
A I'm sure I have. Yeah, I looked at it.
Q Do you remember anything in that complaint that said
fhere~was a claim against Mr. Mitchell for cutting your
timber on your land?
A I’m sure there wasn’t because I don’t know that I even
told him about it. I’m not making claim against him cutting
the timber, you know. I’ve tried to bend over backwards

every way I could on this thing, so no, I’'m not claiming the

amount of money. I’'m sure it’s already gone. I feel like ‘it
is.

Q Let me ask you a little bit about this bénd for title?
A Yes, sir.

0 The -- and I'm trying to find out the mechanics for
thisvboﬁd for title. The -- by its terms it states —-- do

you have & copy of that?

A Yes, sir, I do.

Q Okay. It does state a principle amount of $37,500; is
that correct? |

A That’s correct.

0 And a $3,000 down payment?

A Yes, sir.

Q And the buyer shall obtain a survey and a septic tank
from DHEC?

A Yes.

D0
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Q And he did all those things, to your knowledge,
correct?
A I don’t have any personal know, but since the mobile

home 1s there I assume he did get a septic tank for it.

Q ‘And you do have some -- as you look at Paragraph 5, and
it étates, has some —-- you indicate how‘ola the mobile home
may be and so on and so forth?

A Yes, I do.

Q Okay. Who drafted this bond for title Mr. Mitchell or
you 4did:

A The attorney that did the closing. Deborah Cain (sp).
She’'s —- hér name’s on the witness thing.

Q And it also states that upon the seller, upon you
receiving your payment then you are to execute a general
warranty deed for the property to the buyer, who in this’
casé”is Mr. Mitchell; is ,that correct?

A Yes, éir. That was the Qhole point. I wouldn’t give

him title to it until he paid the full amount and once he

-

[0}

paid that I would give him fee simple title to the property.
Q Paragraph 7, also says that if the buyer missed two
payments consecutively when due or failed to comply with the

covenants in this contract, then he become a tenant at will?

A That is correct.
Q So let me ask you a hypothetical?
A Yes, sir.

2|
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Q If I paid you $37,000 and I got down to that last $500
and I missed two consecutive payments would I be in default
of this agreement?
A If you missed two consecutive payments according to
that paragraph you would be in Qefault, yes.
0 Let. me also ask you, are you interested in the property
or are youu 1lnterested in being paid for the property?
A At this point, I am interested in the property. I have
no confidence that 1’11 ever be paid by Mr. Mitchell. After
10 years and since this bond for title has been enforced --
no, I just want my property back.

MR. WEATHERS: Just one moment.

'THE COURT: Thank yoﬁ.

BY MR. WEATHERS:

@) Jusi one more question, Mr. Smoak.
A Yes, sir.
Q As of today is there a contract between yourself and

Mr. Mitchell?
A I”11 have to refer that to my attorney. The bond for
title is ail I have that said he’d do what he’s supposed to
do and he hadn’t done it. Since that time he’s been in
default, he’s been through bankruptcy. I don’t know. I’d
have to ask an attorney that.

' MR. WEATHERS: No further questions.

THE COURT: Thank you.

&4
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Yes, sir.

MR. HEYWARD: Very briefly, Your Honor.

THE COURT: Just to back up one second. Did you
formerly move .to introduce your exhibits as documents?

MR. HEYWARD: Thank you, Your'Honor_

Your Honor, I’d like to enter into evidence Defendant’s
Exhibit No. 1, a printout of the bankruptcy matter that the
defendant George Mitchell entered into and was discharged on
December 19,2009. Also I like to —-- without objection?

MR. WEATHERS: Without objection to all of them.

THE COURT: Thank you.

MR. HEYWARD: I'd also like to enter Defendant’s Exhibit
No. 2, a rgceipts to the plaintiff, Mr. Burbage Smoak, for
various amounts and having notations for land péyments.

THE COURT: Thénk you.

(Defendant’s Exhibit No. 1,
printout bankruptcy payments, was marked and entered.)
(Defendant’s Exhibit No. 2,
receipts of payments, was marked and entered.)
BURBAGE SMOAK - REDIRECT EXAMINATION

BY MR. WEATHERS:

Q .Mr. Smoak, what was the. interest rate of the bond for
title? |

A It was 12 percenﬁ.

Q Okay. If there were late payments were.you entitled to

&
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late fees?

A Yes $35.

Q And if you had to bring an action to enforce your
fights inithe agreement were you entitled to attorneys fees?
A Yes. |

0 What about taxes. Who was responsible for those?

A Mr. Mitchell was.

0 This looks like it was signed March 15, 2001. There
was a balloon payment; is that correct?

A That’s correct?

Q After how many years was that?
A That was after 60 months.

0 And that would be 20062

A 2006 it should have been paid off in full. Yes, sir.
0 I would ask you if you could read the first three
sentences of Pafagraph 7 for me?

A On the bond for title?

0 Yes, sir.

A Should the buyer miss two payments consecutively when

“due and fail to comply with conditions of the covenants and

agreements‘set forth in this égreement, the amounts paid by
them may be retained by the seller as the consideration for
making this agreement and the seller shall be released ffom
all obligation in law or equiﬁy to convey the property.

0 . That’s fine.

¢
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A Okay.
Q This prior litigation against Mr. Mitchell over this
bond for title, was he represented by an attorney?
A I think so. -
0 As to the order of judge —- I’m not sure which exhibit

that’ s nimbered? I believe it’s Exhibit No. 2.

A Okay.

Q Could>you look on the second page for me, please?
A Okay.

Q Who 1s the second signature on there?

A The judge’s signature?

Not-the judge, the second attorney?

>0

Mr. Kevin D. Kearse, (sp) Esquire.

Q And what does it say below his contact information?

A Attorneyvfor the defendant.

Q Okay. . Will you turn to the first page for me and iook

at the caption at the top. Who was the defendant in that .

action?
A Mr. George Mitchell.
Q Mr. Smoak you had to file a claim affirmatively with

the bankruptcy court; is that correct?

A Yes.

Q Was that claim accepted by the bankruptcy court?
A Yes, I think so.

Q To youfrknowledge, was there any objection by Mr.

S5




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smoak v. Mitchell 11/9/11 34

Mitchell’s attorney or the bankruptcy trustee to your claim?
A No.
0 You never received any kind of objection from the court
or had to go to a hearing over it?
A No.
0 Thank you.

MR. WEATHERS: That’s all I have.

THE COURT: Okay. You may step down, Mr. Smoakﬂ

Any other witnesses, Mr. Weathers?

MR. WEATHERS: No, Your Honor.

THE COURT: Thank vyou.

Mr. Jeyward, do you wish to call any witnesses?

MR. HEYWARD: Yeé, I do, Your Honor. I’d like to call
M?..George Mitchell.

THE COURT: Mr. Mitchell, if you’d please raise your
right hand.

(WHEREUPON, George Mitchell, after

being duly sworn testified as follows.)

THE COURT: Thank you. Please be seated and state your
full name and spell your last name for the record, please.
MR. MITCHELL: Yes, Your Honor. My name is George
Mitchell, and the last name is M-i-t-c-h-e-1-1.

GEORGE MITCHELL - DIRECT EXAMINATION
BY MR. HEYWARD:

Q Mr. Mitchell, where do you work?

Sl
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Golden Trip Transfer Trucking.

Please repeat?

Golden Trip Transfer Trucking.

Trucking?

Yes.

How long have you been with the trucking company?
Golden Trip?

Is it Golden Trip?

Goluz=n Trip.

Okay.; How long have you been with them?
A year and about three months, now.

What did you do before that?

I was driving a truck, my own truck, at the time. I was

self-employed.

Q

Let’s talk a little bit about this bond for title that

you entered into with the plaintiff, Mr. Burbage Smoak.

When you entered into this contract -- do you have a copy of

the contract?

A

LGOI

»oo

Yes.

You do?

Yes.

Do you have one on your person?

No, not now.

MR. HEYWARD: This one isn’t marked, Your Honor.

THE COURT: Any objection, Mr. Weathers?

51




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smoak v. Mitchell 11/9/11 ' 36
‘MR. WEATHERS: No, Your Honor.
(Defendant’s Exhibit No. 3, bond
for title, was marked for ID only.)
THE COURT: Thank you.
BY MR. HEYWARD:
Q Mr. Mitchell, I'd like you to look at what’s been

marked as Defendant’s No. 3. Can you tell the Court you

recognize?.

A Yes, I do.

Q. And what do you recognize it tolbe?
AA The bond for title.

Q Between you and Mr. Smoak?

A A contract, I'm buying, purchaéing the property.

Q Could you tell the Court the cifcumstanceé concerning
fhaﬁ; when was the first time you saw the property, when was
the first time you talked to Mr. Smoak?

A I don’t remember the year. He give me a tour of the
property. And I told him I was interested in buying some
land. And he said, you know, he had it already surveyed and
he showed me on the property he had to sell, and this piece

that I had an interest in.

Q So Mr. Smoak took you to the property and showed it to
you?

A He d.d.

Q At the time he showed you the property were there trees

5¥
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on the property?

A There were trees on the property.

Q Oka,. Was there a mobile home on the property?

A There was nothing but Jjust the land. No mqbile home.
0 No mobile home on the land?

A No, sir.

Q Did you notice was any septic tank or well on the
property?

A No septic or well.

Q Now, after Mr. Smoak showed you the property you and

Mr. Smeczak agreed on a price?

A Yes.
Q And y all agreed on the terms?
A Yes.
Q And the terms were acceptable.to you since you signed

it, correct?

A Yes.

Q Was it your intention when you signed this contract to
carry out the terms of the contract in paying Mr. Smoak what
yoﬁ owed nim for the property?

Yes.

Did you miss any payments?

I did.

How many payments did you miss?

=R O X N @ B

1 don’t remember exactly, but I did miss some payments.
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Q You missed some payments?
A Yes.
Q When you missed payments did Mr. Smoak notify you of

those missed payments?

A Yes.

Q And how did he notify you?

A He hadlsént a letter of all the payments that he said
was missing. He said for me to send the receipts so he-can
compare tHem. And I did so. And it went on from there;
But he would never send any receipts to me saying he
received payment from me. So I would have to keep my own
receipts showing that I paid.

Q At any time did Mr. Smoak before this prior Bearing
where you got a judgment against you, but did Mr. Smoak ever
tell yéu'or notify you that you were in default and that he

was going to take some sort of action to correct it?

A Before the judgment?

Q That’s correct?
A No, he never did.
Q SO0 you never got a letter from him; he never came to

the house?

A No, not concerning anything —-- just leaving the

property.
Q  And you said there were trees on the property?
A Yes.

(O
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0 And how large is this parcel?

The trees?

e

No. How large is the lot, the parcel that you live on?.

B0

It’s ~- the piece is like a lot. It’s a lot, as far as
in a neighborhood.
Q Okay. Can you look at the document that you have in
your hand; do you see the legal description?
A I'm sorry, I don’t understand you?
Q Is there, on that first page, does -- do you see a
paragraph that describes the property and indicates how
large the property is?
A No, I don’t.
Q Well -- and if I may read the legal description and you
tell is if you agree with what I’'m saying or disagree with
what I’m saying. |

All that certain, piece, parcel, and tract of land
situate, iying and being in Dorchester County, South
has 5.006 in parentheses, more or less designated as Lot 1,
and being a portion of TMS number 09600-0-0013 for further
reference see attached plat.

Is that your understand of the description of the

- property that you entered into agreement with Mr. Smoak?

A Yes.

Q sSo five acres?
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A Yes.
Q How much or what portion of those five acres do you
actually occupy?

A Like I said, about a lot -- just one lot area. The rest

of the acres is wooded.

Q Okay. Do you utilize therremainder of the property at
allz

A No.

Q Have you cut trees off of the parcel?

A Yes.

0 4And what area did you cut the trees from?

A I cut the trees from the front and some in the back.

Q If you were to estimate the area that you cut, would

you say it was an acre, two acres, three acres or the entire

. five acres that you cut?

A It was about an acre, maybe an acre and a-half. All

thé trees were not cut.

Q When Qere you discharged from bankruptcy, Mr. Mitchell?
A I don’t remember the day, the year. I believe about a
year ago.

Q Now, you were discharged from bankruptcy, was it your

understanding that you still owed Mr. Smoak some money?
A Yes.

Q Okay. Did you make any attempts to notify Mr. Smoak or

to pay him the money owed?

e
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A I made one attémpt to call. I would always get his
voice mail. I would never be able to get him on the phone.
That was it. Until I contacted you. That’s the end of

making an attempt to try to contact him.

Q Did he ever try to contact you?
A No. It was difficult to get in touch with Mr. Smoak by
pheciie. I never did went by his place because you ask

permission to go by somebody’s place.
MR. HEYWARD: Your Honor, I’d like to admit Defense

Exhibit No. 3, which is the bond for title between Burbage

" -Smoak and George Mitchell.

THE COURT: Any objection, Mr. Weathers?

MR.'WEATHERS: No, Your Honor.

THE COURT: Thank you.

(Defendant’s Exhibit ﬁo. 3, bond

for title, was marked and entered.)
BY MR. HEYWARD:
Q Now, Mr. Mitchell, you’ve made a number of payments
over the years? |
A Yes.
Q Okay. And tell the Court how much money do you owe, do
you still owe Mr. Smoak for this property?
A Well, after doing the math I really don’t believe I owe
him that much at all. I'can’t come up with an exact figure,

but I believe I’ve paid him just about the balance I was
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charged for the property. And if there’s anything else that
I may have owed, I wouldn’t know anything about it.
Q Should there be an acccunting on how much you have paid
Mr. Smoak and how much you still owe Mr. Smoak, would you be
able and willing to pay him the amount that’s still

outstanding on this property?

A Yes.

Q Are you married Mr. Mitchell?

A Yes.

Q Do wvou have children?

A Yes.

o) Do théy live with you?

A Not at the present time.

Q Aré there any plans for them to live with you?

A Yes.

0 Thank you. No further questions. Please answer any

gquestions 5pposing counsel may have or the Court may have.
THE COURT: Thank you.
GEORGE MITCHELL - CROSS EXAMINATION
BY MR. WEATHERS:
Q Mr. Mitchell, you indicated you attempted to pay Mr.

Smoak after you were discharged from bankruptcy; is that

correct?
A I said I made an - attempt to contact him.
Q I guess it wasn’t a discharge. The case was dismissed,

L.
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butl looking at my records, I represent that you were served
with the lawsuit we’re here about today, on October 10,
2010. At any time since then have you tried to contact me
or my office to purchase this property?

A T 'believe my attorney did.

o] You instructed your attorney about contacting an offer
to rurchase this propérty?

A When I received that letter from your office I went to
my attornéy and handed him the letter and from then I
believe he contacted you. . I don’t know what happened from
then. |

Q Okay. What was the offer amount you were going to make,
do you recall?

A Well, first of all T had to figure out what actually
was owed on the property, if any, at all. So theré was no
amount tc¢ offer.

Q Okay.» So you’ve never submitted any amount to offer to

buy cr sell the real estate subject to your dismissal from.

bankruptcy?
A I don’t quite understand what you’re asking me, sir?
Q Have you submitted any offer to purchase the property

or tendered any funds to try to purchase the property since
you were dismissed from bankruptcy in 20097
A As far as paying him off?

Q Right.

(05
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A Yes, -though my attorney. 1I've tried to bring this to
an end.
Q The first action where Mr. Smoak sued you back in 2006,

did you have an attorney then?
A Yes.

Q And when you filed bankruptcy did you have an attorney

for that?
A Yes
Q Have you made any payments since your discharge from -

bankruptcy or your dismissal from bankruptcy?
A No.
Q Okay. I’'m going to look at your Deféndant’s Exhibit

No. 1, which your attorney provided to the Court, and if you

would look on this first line -- I know it’s small --

A Where, right here?

Q Yeah. The first creditor listed?

A I believe I see it right there. What is it you want me

to look at?

0 Who is the first creditor?
A Burbage Smoak.
Q And what was the claim amount?

A $34,503.20.
0 Okay, a little bit over thirty-five five hundred. How
much does it say you paid in principle?

A The =rinciple what page?

(ol
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Q I believe 1it’s the one your attorney had checked?
A $19,000 —-- I see right here, $19,285.14. And then

there’s another one on the side of it, $15,000.

Q Okay, the total claim was a little over $30,000 and

you’ve paid down the principle $19,000. There’s a
substantial sum left remaining isn’t there?

A If you go by these figures, yes.

Q And those are the figures your attorney provided to the
bankruptcy court. Do you have reason to contest those?
A Well, yes, from the payments that I’ve previously made

before this.

Q . And I asked you if you Had an attorney in those prior
two actions where the amount was determined to be $34,000
you erd prior to bankruptcy, you said you did have an

attorney; correct?

A Before the bankruptcy?

0 Right.

A Yes.

Q Both actions?

A Yes.

Q So assuming those‘numbefs are correct, you still owe

"Mr. Smoak $15,000, $16,000°?

A If you go by these documents, yes.
Q And no other payments have been made since your
bankruptaoy.

b7
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A No.
MR. WEATHERS: That’s all I have, Your Honor.
THE COURT: Thank you.
Any redirect, Mr. Heyward?
MR. HEYWARD: Yes. Just one --
GEORGE MITCHELL - REDIRECT EXAMINATION
BY MR. HEYWARD:
Q Mr. Mitchell have you ever tried to get financing to

pay off any amount owed to Mr. Smoak concerning this

property?

A Yes, I did.

Q And what were the results of your attempts?

A The attempt was the same thing. I could not get in

tourh with Mr. Smoak. He would not return phone calls, and
not just from me. The people who I went to and they was
going to do the financing and put the land and everything in

it, and Mr. Smoak would have his money complete. And at

last minute, Mr. Smoak —- she was able to get in touch with
him.

Q Do you know the result of that conversation?

A Not quite, but she said she was trying to find out -~

get in touch with him so he can send some information on the
final payoff and what else was owed on the property so it

could be taken care of. At that time, nothing transpired

0%
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from that.
Q

or not you had an attorney in this prior action, and you

answered in the affirmative; 1is that correct?

A

Q

= Ol D ol © B

N @)

Q

Yes. .

And who was your lawyer?

For the bankruptcy, Kevin Kearse (sp).

Kevin Kearse. Mr. Mitchell I would like for you to
a look at a letter. Do you recognize that letter?
Yes, I do.

Was that a letter you received from Mr. Kearse?

Yes, 1t is.

Wés it after or before this prior judgment?

This judgment here now the only one —-- I mean --

Did you receive that letter after the prior action —-
Yes.

—— the confession of judgment?

Yes, I did.

So this is a letter from him after the prior action?

Yes.

4

Did e, at any time, advise you to get financing or

refinancing or attempt to?

A

Q

A

Yes, he didﬂ

And did you follow his advice?

I did.

47

And Mr. Smoak, plaintiff’s attorney, asked you whether

07




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Smoak v. Mitchell 11/9/11 48

Q Okay, and that was unsuccessful?
A Yes.
Q Did they need -- they meaning whoever was going to do

the financing, did they need Mr. Burbage’s cooperation?

A = Yes, they did.
Q And was that cooperation forthcoming?
A No.

(Defendant’s Exhibit No. 5

document, was marked for ID only.)

THE COURT: Without objectioh?

MR. WEATHERS: Yes, Your Honor.

THE COURT: Thank you.
BY MR. HEYWARD:
Q Mr. Mitchell, plaintiff’s attorney also askedihow much
money you thought you owed Mr. Smoak.
A Yes.
Q If it is determined that you still owe Mr. Smoak money
to purchase this property, once again, would you be willing
and able to pay off the remaining amount due on this bond
for title so thaf you can get a warranty deed from Mr. Smoak
for this property?
A Yes.

MR. HEYWARD: No further questions, Your Honor.

MR. WEATHERS: Your Honor( I just have one, if I may?

_THE COURT: Sure.

70
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GEORGE MITCHELL -~ RE-CROSS EXAMINATION

BY MR. WEATHERS:

Q Mr. Mitchell, from whom were you going to get
financing?
A Cla 7/ton Mobile Home.

0 Okay. And have you spoken to them recently ébout that?
A Not fecently. This was during the time before all of
this took place, the judgment.

Q Okay, I was reading the letter from Kevin Kearse, your
attorney, it said you were going to geﬁ finanéing earlier
from the Federal Credit Union; isvthat correct?

A I don’t know anything about that one.

Q Okav. Do you have any other judgments against you
right now? |

A Yes.

Q Okay. Who has that?

A I don’t remember the bank.

Q Would it be the South Carolina Federal_Credit Union, by
chance?

A Yes.

Q Actually, let me just show you this. 1I’11 mark it as

Plaintiff’s Exhibit No. 4, I believe.
THE COURT: any objections?
MR. HEYWARD: No objections.

THE COURT: Thank you.

7l
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(Plaintiff’s Exhibit No. 4,
document was marked and entered.)

BY MR. WEATHERS:

Q If you would read the caption in the plaintiff verses

defendant, please?

A South Carolina Fedéral Credit Union, plaintiff, George
Mitcheii, defendant. | |

Q Okay. 1If you would read Paragraphs 1 and 2 regarding

the amounts of the judgment?

A (No response.)
Q I'm sorry, the numbered paragraphs one and two.
A It says the amount of $15,833.60. That’s it.

0 And is there interest, also?

A Plus interest at the rate of 15.99 percent.

0 Okay. How about that second paragraph, costs‘and other
assessmer“s against you? .

A You wgnt me to read it?

Q Yeah, if you wouldf

A It says costs is.taxed by the clerk -- including
responsible —- attofney fees up to 15 percent of the

balance. $2,375 and --

Q And does that also accrue with interest?

A I don’t see that.

0 Ok=ar. Can you tell mé the date of that judgment?

A October 17. \

T~
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Q It’s actually a little bit easier to read down at the
bottom where the judge signed it or the clerk.
A Oct~ber 15, 2003.
Q Okayi Thank you.

MR. WEATHERS: I’d like to move that in, Your Honor.

THE COURT: Thank you;

| (Plaintiff’s Exhibit No. 4,

document, was marked and entered.)

THE COURT: You may step down, Mr. Mitchell. Thank you.

MR. MITCHELL: All right.

MR HEYWARD: We have no further witnesses, Your Honor.

THE COURT: Thank you.

Géntlemen, do you wish to make any closing rémarks,.if
you feel necessary?

MR. WEATHERS: I think we’ve covered about everything,
Your Honor.

THE COURT: All right. Thank you.

Gentlemen, upon review of the evidence -- Mr. Mitchell,
certainly I understand that we have very difficult financial
times, which makes- it a hardship sometimes to be able to
make payments as you’ve contracted to do, and certainly yourA

attorney has done an admirable Jjob in representing your side

of this case and what your position is. But this Court
finds, based —-- that the plaintiff has established his claim
by a preponderance of the evidence. It’s clear based upon

7
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Mr. Mitcuaell’s own testimony that he breached the bond for
title contractual agreement and based upon that breach he
became a tenant at that time. Mr. Smoak has been very
patient and forthcoming about his attempts to get this
matter resolved as well, and although he feels he has tried,
he feels sorry for you, he does, I believe have met his
burden of proof here to establish his claim.

So Mr. Weathers if you will please prepare a proposed
order I will be happy to sign it.

MR. WEATHERS: Yes, Your Honor.

MR. HEYWARD: Thank you, Your Honor.

THE CQURT: Thank you. Y’all have a good day.

(This proceeding was concluded.)
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C-E-R-T-I-F~-I-C-A-T-E
I, THE UNDERSIGNED HILDA M. JORDAN, CVR-M, OFFICIAL COURT
REPORTER FOR THE FIRST JUDICIAL CIRCUIT OF THE STATE OF
SOUTH CAROLINA, DO HEREBY CERTIFY THAT THE FOREGOING IS A
TRUE, ACCURATE AND COMPLETE TRANSCRIPT OF RECORD OF THE
HEARTNC IN THE CAPTIONED CAUSE, IN THE COURT OF COMMON PLEAS
FOR DORCHESTER COUNTY, SOUTH CAROLINA, ON THE 11TH DAY OF
NOVEMBER, 2011.
1 DO FURTHER CERTIFY THAT I AM NEITHER OF KIN, COUNSEL,

NOR INTEREST IN ANY PARTY HERETO.

/\WW%M/

Hilda M. Jordan, CVR-M

August 6, 2012




For Redelivery
Go to usps.com/redelivery
or see reverse

oorry we missed You! We ¥ Deliver for You V2\)nif[ D
Available for Pick-up ARen '

temisat |
_._ Post Office™ (See back)

. Date: Time: )
R 'étter For Delivery: (Enter total number of items o g&:‘;ﬁk :fd c'!z'l?:e?; g::;?:;t Iz:.:‘s{ be present
a delivered by service type.) Article Nombe "
~— onvelope, | For Notice Left: (Check applicable item) e ,")m Hs) >
f&?&?gic_ __ Express Mail® ____ Insured Maif &
—— Parcei N
aree —CortfiedMal™ __Foum Recsipt

—_ Restricted | (Must claim within 15 days _ for Merchandise

Delivery or article will be refumed)

__ Perishable | ___ Fimm I ___ Delivery ]
lters Confirmation™ N e . : :

~— Other: — Registere¢ Mail™  —_ Signature /anstomer Name and Address
Confirmation™ Y

Article Requiring Payment Amount Due S - :
| 50 Vaorr

O Postage Due 0O COD OO Customs $
0O Final Notice: Article will be retumed Delivered By and Date

to sender on
PS Form 3849, September 2000  JEEVET oL ool (1 8 Delivery Notice/Reminder/Receip™~

“SHYET TOT YOU | P Tl El: :
Available for Pick-up After Té é lon (‘.7
) . edelivery
Goto usps.com/redelivery
Or see reverse

[ ¥ checked, you or resent
! Y Yyour agent
at time of delivery to sign for nme:zst bep

Article Number(s) :

7

ftemis at:
— Post Office™ (See back)

For Delivery: (£nter s ;
delivered by sefv/ s ?yg:// number of items

For Notice Left: (Check aoplicaple item)
.} —  Express Maijle — Insured Maij

— Parcel x’
, ; Certified Mail™ oes L
~ Restricted | (Must olaim withi 15 days " fop oo
Ivery orarticle will be refumad)

— . ThmBill — Delivery
. Coniirmation ™
~— Registered Maji™ ~ ___ Signature

i Perishable
Item

Notice Left Section

— Other:
Customer Name and Ad

Final Notice: Ajiicte wiy be retumeq 3

e e

—
\» -

\GLER & WEATHERS, PA
: BROUGHTON RD.
NCKS CORNER, SC 29461

George L. Mitchell
576 Haven Rd.
' Ridgeville, SC 29472

VIA HAND DELIVERY

10



PRINT INQUIRY

Close Window

Page 1 of 2

Click Here to Print this Page

07-03665-IJW GEORGE ' ORENZQ MITCHELL 576 HAVEN RD.
~ « RIDGEVILLE

(xxx-xx-2556)

e SCe 29472

'$1,100.00 MO

Bar Date(s):

11/13/2007 (has
passed) 1/2/2008
(has passed)

. Confirmed: 8/23/2007
Trustee: James M. Wyman Attorney: 3 STEVEN Case Status: | DISMISSED AFTER
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UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF SOUTH CAROLINA

IN RE: CASE NO: 07-03663-JW

GEORGE LORENZO MITCHELL (CHAPTER 13)

576 HAVEN RD. ‘ CHAPTER 13 TRUSTEE'S OBJECTION TO :

RIDGEVILLE, SC 29472 DEBTOR'S MOTION TO RECONSIDER DISMISSAL
Debicr

TRUSTEE'S OBJECTICN TO DEBTOR'S MOTION TO RECONSIDER DISMISSAL

James M. Wyman, the Chapter 13 Trustee in the within case, objects to the Debtor's Motion
to Reconsider this Court's Order dismissing the case for failure to make payments for the
following reason(s):

The Debtor's case wa., dismiséed on December 21, 2009 and the Motion to Reconsider was
not filed until January 04, 2010.

Additionally, pursuant to the Debtor's Chapter 13 plan, the Debtor's should have paid
$33,000.00 through January 2010. To date they have made payments totalling $29,334.00;
therefore there is a deﬁciency in payments in the amount of $3,666.00. Such deficiency must be
cured by sending $2,656.00, in the form of a money order or cashier's check prior to 1/14/2010
to:

James M. Wyman, Trustee
P.O.Box 110
Meniphis, TN 38101-0110

Furthermore, the Trustee requests that, if the Motion to Reconsider is granted, this case may
be dismissed without further notice or hearing, if the Debtor fail(s) to make future payments as

PR FRRpI. I
hc_y 0CcCOIIE aue.

-+

Finally, the Trustee requests that, if the case is dismissed by future Order of this Court, for
any reason, the dismissal shall be with prejudice, and the Debtor will be barred from filing any
reorganization bankruptcy case for a period of one year.

| N Weoro
Dated: Januarv 08. 2010 : '//) / \th\\/“"/h”’\j !
) Jarhes M. Wyman \/
Chapter 13 Trustee



CERTIFICATE OF SERVICE

The below hereby certifies that s/he served the attached document on the parties listed below by
placing the same 0 the Ulited States mail with proper postage affixed thereto and addressed as

follows:

GEORGE LORENZO MITCHELL

376 HAVEN RD.
RIDGEVILLE, SC 29472

Date: January Q& 2010

T STEVEN HUGGINS

2170 ASHLEY PHOSPHATE ROAD
FIRST CITIZENS BLDG.,STE 405
CHARLESTON, SC 29406

JZ woliee Crgeanic O

Kristen Ozegovich O 0
Chapter 13 Office
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RECEIPT HISTORY

Receipt Date Descrintion Source Amount
8/6/07 MONEY ORDER FROM DEBTOR 93243647553 $100.00
8/6/07 MONEY ORDER FROM DEBTOR 93243647542 $1,000.00
9/5/07 MONEY ORDER FROM DEBTOR 8973997885 $100.00
9/5/07 MONEY ORDER FROM DEBTOR 8973997874 $1,000.00
10/8/07 MONEY ORDER FROM DEBTOR 11121678878 $1,000.00
10/8/07 MONEY ORDER FROM DEBTOR 11121678887 $100.00
11/6/07 MONEY ORMER FROM DEBTOR 11118567317 $1,000.00
11/6/07  MONEY ORDE FROM DEBTOR 11118567328 $100.00
12/7/07 MONEY ORDER FROM DEBTOR 11469349787 $100.00
12/7107 MONEY ORDER SROM DEBTOR 11469349776 $1,000.00
1/8/08 MONFEY ORDER FROM DEBTOR 111186818268 $100.00
1/8/08 MONEY ORDER FROM DEBTOR 11118618257 $1,000.00
2/7108. MONEY ORDER FROM DEBTOR 11914963154 $100.00
2/7/08 MONEY ORDER FROM DEBTOR 11914963143 $1,000.00 .
3/7/08 MONEY ORDER FROM DEBTOR 12222753197 $100.00
3/7/08 MONEY ORDER FROM DEBTOR 12222753208 $1,000.00
4/7/08 MONEY ORDER FROM DEBTOR 11472621096 $1,000.00
4/7/08 MONEY ORDER FROM DEBTOR 11472621107 $100.00
5/6/08 MONEY ORDER FROM DEBTOR 11916619716 $100.00
5/6/08 MONEY ORI R FROM DEBTOR 11916619672 $1,000.00
6/9/08 MONEY ORDER FROM DEBTOR 11815050127 $1,000.00
6/9/08 MONEY ORDER FROM DEBTOR 11915050138 $100.00
7/8/08 MONEY ORDER FROM DEBTOR 11915068836 $100.00
7/8/08 MONEY ORDER FROM DEBTOR 11915068825 $1,000.00
8/8/08 MONEY ORDER FROM DEBTOR 11915041746 $100.00
8/8/08 MONEY ORDER FROM DEBTOR 11915041735 $1,000.00
9/9/08 MONEY ORDER FROM DEBTOR 12231170651 $1,000.00
9/9/08 MONEY ORDER FROM DEBTOR 12231170662 $100.00
10/9/08  MONEY ORDER FROM DEBTOR 12229968598 $600.00
10/9/08 MONEY ORDER FROM DEBTOR 201205329083 $500.00
11/13/08  MONEY ORDER FROM DEBTOR 16410374280 $750.00
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11/13/08  MONEY ORDER FROM DEBTOR 201205342415 $350.00
1/6/09 MONEY ORDER FROM DEBTOR 55849196887 $200.00
1/6/09 MONEY ORDER FROM DEBTOR 201285668309 $900.00
2/9/09 MONEY ORDER FROM DEBTOR 201313482414 $50.00
2/9/09 MONEY ORDER FROM DEBTOR 201313497650 $50.00
2/9/09 MONEY ORMER FROM DEBTOR 201313497649 $1,000.00
3/3/09 MONEY ORDER FROM DEBTOR 201401887050 $1,000.00
3/3/09 MONEY ORDER FROM DEBTOR 201401887060 $100.00
4/3/09 MONEY CRDER FROM DEBTOR 201190694122 $1,000.00
4/3/09 MONEY ORDER FROM DEBTOR 201190694133 $100.00
5/19/09 MONEY ORDER FROM DEBTOR 16416732960 - $700.0C
5/19/09 MONEY ORDER FROM DEBTOR 201455916508 $400.00
7/2/109 MONEY ORDER FROM DEBTOR 16416744658 $650.00
712108 MONEY ORDER FRCM DEBTO 201538315223 $450.00
7131/09 MONEY ORDER FROM DEBTOR 16410379511 $950.00
7/31/09 MONEY ORDER FROM DEBTOR 201535322109 $150.00
10/2/09 MONEY ORDER FROM DEBTOR 201663629244 $100.00
10/2/09 MONEY ORDER FROM DEBTOR 201663629233 $1,000.00
11/5/09 MONEY ORL IR FROM DEBTOR 201754546477 $1,000.00
11/5/09 MONEY ORDER FROM DEBTOR 201699286800 $467.00
12/15/03  MONEY ORDER FROM DEBTOR 201850788623 $1,000.00
12/15/09  MONEY ORDER FROM DEBTOR 14008127581 $467.00

Total: $29,334:00
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 STATE OF SOUTH CAROLINA )
) BOND FORTITLE
“OUNTY OF DORCHESTER )

KNOW ALL MEN BY THESE PRESENTS, hat 1, Burbage Smoak,

hereinafter designated as the seller; am he"J '"a' ﬁmiy oound unto geame %tcﬁe[[
nerzinzfier designated as the buyar, im0 oenz zum of Thirty Seven Thousand Five Fundr
ana 00400 ($37.50C0.00; Doliars, 10 o= a’o 1o the szid seller, his heirs, exeoutors
administrators, or successors, to which ;,”','"M'wt walt and truly to be made and done the buyer
is hereby bound, and each anc every of his heirs, executors, administrators, or successors;
jointly and severzlly, firmly by thess presents.

PROPERTY @ESCKIEPTION

All that certain piece, parcel or tract of land, situate, lying and being in

Dorchester County, South Caroling, containing Five and Six Thousandihs

(5.006) acres, more or less, designated as Lot 1 and being a portion of

T M.S #096-00-0-0013; for further reference, see the attached plat.
 TERMS OF SALE

{. Buyer shall pay the amount of Thity Seven Thousand Five Hundred and 00/100
(337.500.00) Dollars to Selier as follows: (a) the sum of Three Thousand and 00/I00
($3,000.00) Dollar- upon execution of this Bond for Title ; and  the balance of Thirty  Four
Thousand Five Hundred and 00A0Q ($34,500.00) Dollars shall be financed at the interest rate
of Tweive (I2%) Perlent, nar annum, pavable monthly, in monthly installments of Three
Hundred Seventy Nine and 87/100 ($373.87) Dollars, beginning 15 Apni 2001, and continuing
monthly thereafter for Sixty (60) months, with the ou’[standlng balance due in full at the end of
the Sixty (60; months period. A late charge of Thirty Five (§35.00) Dollars shall be paid by
Buyer i the monthly payment if more than ten (10) days late. There shall be no pre-payment
.2enz " 30 this contract. :

2. Possession shaii be defivarzd .2 v - buyar Uson the execution and delivery of this
agreement, uniz 3s otherwise providas in {12 2gresment.

3. The buyer shali pay aii ad vaiorem and roii-Dack iaxes and asssssments from date of this
agreement assessed and le..ed agains. the property, unless otherwise specified in this
agreement.

4. Buyer shall obtain a survey .~ sepiic tank permit from DHEC at his own expense. In the
event that this property does not nass the percolation tast, the deposit paid by Buyer shall be
refunded o Rirvar

S. Buyer agrees that any manufactured home p..ced on this property shall be less than fifizen
(I5) yea:= old at the time of placement and will have vinyl or brick skiritrg. No farm animals
shall b- allov/ed on *his rez! zstate, however, dogs, cats and horses are aliowable.

6. The seller, on receiving payment of all amounts of money mentioned in this agreement, shall
execuie a general warranty deed for the property in favor of buyer and shall defiver the deed to
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buyer. The seller shall deliver a good fee simple marketable title to the real estate being
conveyed to buyer.

7. Should the buyer miss two payma~is consequently when due or fail to comply With the

conditions, covenants and agreements set forth in this agreement, the amounts paid by them

may be retained by the seller as the consideration for making this agreement and the seller
- shall e

se released from all obligation in law or equity to convey the property and any occupancy
of the property by buyer shall be deemed to be a'v* be a tenancy at the pleasure of the seller

and buyer shall never acquire and expressiy wzive any and all rights or claims of title because
of such possession. - ‘

8. Should the seller sue the buyer to enforce this agreement or any of its terms, the buyer shall
pay a reasonable attomey fee of not less than Fifteen (15%) percent and all expenses in
connection with  Thdd the buyer si-- i scller to enforce this «wyrouement or any of itz
terms, the seller shaJl pay » reasonable attomey of not less thzn Fiftezn (15%) percent and all
ovr*.on\::f‘ lr\ oonno ""ﬁ"‘ u :, ,+ .

9. The waiver by the seller of any covenant, condition or agreement contained in this
. agreement shall not vitiate the same or any other covenant, condition or agreement contained
~in this agreement and the terms, conditions, covenants and agreements set forth in this

agreement shall apply to and bind the heirs, successors, and assigns of each of the parties

In witness whereof, this _}&  day of March 2001.

Heloial £ Fone W
n : Burbage

. STTZOCL{ (Sellen ™~_
’QWC\MA— o

__JSLL:.
G@OT}]&’ Mzz‘cﬁe[[ (Buyer)

)

M2
EStalh] l\z_;\_\o.f)



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Honorable Maite Murphy

Casé No. 2010-CP-18-2127

Burbage Smoak.........cooiiiiiii e Respondent

George Mitchell.............. e e e Appellant

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record of Appeal fil ed deltl’l complief with
Rule 210(g), SCACR.

November _\_5 2012 LQQ/\,(’/ Y% A D UL
Willie B. Heyward V'
Heirs’ Property Law Center, LL
277 Gamecock Ave., Suite 200
Charleston, S.C. 29407

(8/1’2\ 225 Q’7</I

Attorney for the Appellant




