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STATEMENT OF ISSUE ON APPEAL

Whether the plea court erred when it accepted Appellant’s guilty plea to discﬁarging a
firearm into a dwelling when Appellant only admitted to using a pellet gun in the e;lleged
incident, where a pellet gun does not fit the definition of firearm under S.C. Code Ann. 16-23-
440(A) and 16—23-405(A5 because a pellet gun does not propel a projectile “through the energy

of an explosive?”



STATEMENT OF THE CASE

During the October 2017 term, the Florence Cdunty Grand Jury indicted Appellant for
discharging a firearm into a dwelling. R. 32.
" On June 26, 2018, Appellant pled guilty before the Honorable Michael G. Nettles. R. 1.
William “Vick” Meetze represented Appellant. Id. John Jepertinger represented Appellant. Id.
Judge Nettles accebted Appellant’s guilty plea as freely and voluntarily madé. R. IO, 11. 3
— 7. Appellant was sentenced to ten years’ imprisonment suspended upon service of six years’
imprisonment»anld two years’ probation. R. 23, 1I. 8 - 16
On Séptember 4, 201A8,} a reconsideration hearing was held before Michael G. Nettles. R
25. Vick Meetze represented Apf)ellant. Id. John Jeperti/nger represented the state. Q Judge

Nettles denied Appellant’s motion to reconsider his sentence. R. 30,11. 13 - 15.



STANDARD OF REVIEW

“‘The withdrawal of éguilty pleais generally within the sound discretion of the trial

judge.”” State v. Rikard, 371 S.C. 295, 301, 638 S.E.2d 72, 75 (Ct. App. 2006) (quoting State v.

Riddle, 278 S.C. 148, 150, 292 S.E.2d 795, 796 (1982)). “An abuse of discretion occurs when a

trial judge's decision is unsupported by the evidence or controlled by an error of law.” Id.

' (citing State_v. Lopez, 352 S.C. 373, 378, 574 S.E2d 210, 212 (Ct. App. 2002)). “A

determination the plea was voluntarily entered ‘will normally show the trial judge did not abuse

his discretion.”” Id. (quoting Riddle, 278 S.C. at 150, 292 S.E.2d at 796). See also State v.

Cantrell, 250 S.C. 376, 378, 158 S.E.2d 189, 191 (1967) (‘A motion to withdraw a plea of guilty,

and to be allowed to enter a plea of not guilty, addresses itself to the discretion of the trial judge
before whom the plea is entered, and, in the absence of a clear abuse of discretion, this court will

not interfere.”).



ARGUMENT

The plea court erred when it accepted Appellant’s guilty plea to discharging a firearm

into a dwelling where Appellant admitted to using a pellet gun in the alleged incident, where a

pellet gun does not fit the deﬁqitiqn of firearm under S.C. Code Ann. 16-23-440(A) and 16-23-

405(A) because a pellet gun does not propel a projectile “through the energy of an explolsive.”

Relev#nt Facts

On April 4, 2017, Appellant allegedly discharged a “firearm” into the complaining
witness’ home. That morﬁing Appellant drove by the home of the complaining witness. R. 5, 1.
13 — 7, 1. 6. The state purported that Appellant then used a “firearm” to fire a bullet through the
complaining witness’ windows. Id.

At the guilty plea hearing Appellant admitted his involvement in the incident but stated
thai he only used a pellet gun, not a firéarm. R. 8, 1l. 10 — 12. Initially, the court accepted
Appellant’s version of events. Id. The plea court found there was a factual basis for Appellanf’s
guilty plea and acéeptgd it. R. 10, 1l. 3 — 7. However, at the sentencing phase the plea court nowx
seemed to believe thélt Appellant used a firearm to shoot through the complaining witness’
window, even though no ballistic analysis was done on the holes in the window. R. 17, 1. 14 —
18;R.29,1.25-6,1.5.

Accordingly, Appellant admitted to conduct that did not satisty the elements of
djscharging a firearm into a dweliing such that the plea court should not have accepted his guilty
plea. R. 10, 1. 3 - 7.

Discussion
In the present case, the plea court erred when it accepted Appellant’s guilty plea where

Appellant’s admissions during the guilty plea hearing did not satisfy the elements of discharging
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a firearm into a dwelling. “A defendant entering a guilty plea must be aware of the nature and

crucial elements of the offense.” Pittman v. State, 337 S.C. 597, 599, 524 S.E.2d 623, 624 (1999)

(see Boykin v. Alabama, 395 U.S. 238 (1969)).

The dischérging a firearm into a dwelling statute states, “it is unlawful for a person to
discharge or cause to be discharged unlawfully firearms at or into a dwelling house, othef
building, structure, or enclosure regularly occupied by persons.” S.C. Code Ann. § 16-23-440
(A). However, firearm‘is not defined in that section. In S.C. Code Ann. § 16-23-405 (A) the term
“firearm” is defined as a rifle, shotgun, pistol, or “similar device that propels a.projecﬁle through
the energy of an explosive.” S.C. Code Ann. § 16-23-405. (emphasis addéd) .

A pellet gun does not “propel a projectile through the energy of an explosive.” Id. A
pellet gun is defined as an “air gun” that uses compressed air to propel a projectile without
involving any chemical reactions, in contrast to a firearm, which generates"propulsive energy
through éé)mbustionl.

In Class v. U.S., 138 S.Ct. 798 (2018), the Supreme Court of the United States held that a
guilty plea does not prohibit an Appellant from challenging the “government’s power to
criminalize conduct.” Class, at 805. In other words, when a defendant pleads guilty, he does not

waive his right to challenge constitutional violations where thé challenge implicates “the very

power of the:state to prosecute the defendant.” Id. at 803. (See Blackledge v. Perry, 417 U.S. 21,

30 (1974). Moreover, the Court cited favorably the holding from Commonwealth v. Hinds, 101
Mass. 209, 210, that stated, “if the facts alleged and admitted do not constitute a crime against

[the state], the defendant is entitled to be discharged.” Id. at 804.

l Pellet Gun | Definition of Pellet Gun by Merriam-Webster, Oct. 14, 2019,
https://www.merriam-webster.com/dictionary/pellet%20gun; Air Gun | Definition of Air Gun by
Merriam-Webster, Oct. 14, 2019, https://www.merriam-webster.com/dictionary/air%20gun.

5



The Fourteenth Amendment to the United States Constitution requires the state to prove

every element of a criminal offense to obtain a conviction. Sandstrom v. Montana, 442 U.S. 510

(1979). Here during the guilty plea hearing, Appellant only admitted that he used a pellet gun
during the alleged incident. R. 8, 1. 10 — 12; R. 29, 1. 21 — 24. A requirement of discharging a
firearm into a dwelling is that the defendant use a “firearm.” S.C. Code Ann. § 16-23-440 (A);
S.C. Code Ann. § 16-23-405 (A).

Since Appellant admitted to using a pellet gun, and not a firearm, “the facts alleged and
admitted” in this case do not constitute the crime of discharging a firearm into a dwelling. Class,
at 804. Therefore, the state failed to prove, and Appellant did not admit to, an elemént of the
crime to which he was charged. Accordingly, it was an error for the plea court to accept

Appellant’s guilty plea to discharging a firearm into a dwelling.



CONCLUSION

By reason of the foregoing arguments, Appellant respectfully requests that this Court
vacate his guilty plea and remand his case to the Florence County Court of General Sessions for

a new trial.

YK Moe

- Victor R Seeger /
Appellate Defender
ATTORNEY FOR APPELLANT

This 18" day of October, 2019.
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