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... ..of weapon during the commission of a violent-crime? - .~~~ ¢

STATEMENT OF ISSUE ON APPEAL

After Appellant adm1tted on d1rect examrnatlon that he had been on probatron but also '
: testlﬁed that he would have no record” and that th1s was hlS flI‘St tlme bemg in trouble d1d the
: ',',t‘ri‘al judge err in allowin“g the State to.ques’tiontAppellant about the specrﬁc conviction fo'r',whlch A

N

.‘Appellant was on' probat1on unlawful carrylng of a Weapon because the prosecutor earhern E

’mdlcated to the Judge that he d1d not mtend to ask Appellant about his- prlor cnmmal record the - .

| 5 Judge fa1led to warn Appellant that the pr1or conv1ct10n could be admrtted if Appellant opened., I

'u.,the door” to the admlssron and the probatlve value in admlttlng the specrflc convrctlon was:

¥, -

,sub'stantially outwelghed' by_ the dang’_e_r,of unfal_r prej_udice in,’the’trral _for burglary and poss'esslon»

P




STATEMENT OF THE CASE ; |

-~

In October of 2016 the Arken County Grand Jury 1nd1cted Appellant erlram Tlay . ~

- Chandler wrth two counts of burglary first degree and two counts’ of possessron of a weapon

";durrng the commrssmn of a vrolent crlme 1nd1ctments #2016 GS 02 2054 2057 In 2018 the - R -

Alken County Grand Jury addrtronally 1nd1cted Appellant for farlure to stop for a blue lrght and,

. -, siren, 1nd1ctment #2018 GS 02 0508 On February 26 2018 Appellant proceeded to ]ury=tr1al s

o before the Honorable erham P Keesley Mrchael W Chesser represented Appellant at tr1al J L ’

lelllam Weeks and Cassre W Hall prosecuted the case The jury- found Appellant not gurlty of . ' ;, ..

‘‘‘‘‘

B farlure to stop for a blue lrght but gullty of the other charges TJudge Keesley sentenced Appellant' _"} u

. to twenty one (21) years concurrent for the burglary charges and frve (5) years concurrent for the_‘ o

| :::‘ ‘weapons Charges A trmely notlce of 1ntent to appeal was ﬁled on: March 10 2018 ThlS appeal"‘ I

SR |

follows Co e .', g

,,,,,




STANDARD OF REVIEW

“In crirninal cases, the appe]late ‘court sits to’review errors of law only.” State v. Wilson,

345 S.C. 1 5, 545 S.E. 2d 827, 829 (2001) ThlS court is “bound by the tr1a1 court's - factual ‘

o ﬁndlngs unless they are clearly erroneous ? Id at 6 545 S E. 2d at 829 As to ev1dent1ary 1ssues .

we are hnnted to deterrmmng whether the tr1al Judge abused his dlscretlon ” Id. “An abuse of
drscretlon occurs When the trl'al court's ruhng 1s based on an error of-~1aw or, when grounded‘m
- factual conclusrons is w1thout ev1dent1ary support 7 State V. Black 400 S.C. 10 16, 732 SE2d -

: 880 884 (2012) (quotlng State v, Jennlngs 394 S. C 473, 477—78 716 S.E. 2d 91, 93 (2011) ) ‘

“To warrant reversal an error must result In prejudlce to the appealmg party ? Id at 16—17 732

. s E. 2d at 884



ARGUMENT

After Appellant admitted on direct' examination that he had been on probation but also -

testified that he “would have no record” and that this was his first time being in trouble,

the trial judge erred in allowing the State to question Appellant about the specific -
- conviction for which Appellant was on.probation, unlawful carrying of a weapon, because

- the prosecutor earlier indicated to the judge that he did not intend to ask Appellant about . -

his prior criminal record, the judge failed to warn Appellant that the prior conviction
"~ could be admitted if Appellant “opened the door” to the admnssron and the probative value

o preJudlce in the trial for burglary and possessnon of weapon durlng the commission of a
.v101ent crime. : . _ o

’Appellant drov'e while otherco—defendants~burglar-ized',;two homes.-Prior to'trial the_ S'tate'

agreed to redact portlons of Appellant S statement that referenced the fact that at the tlme of the -

e " '. burglarres Appellant was on probatlon (R p 85 hnes 16 18) Prror to. Appellant testlfymg, the '

Judge asked the prosecutor 1f Appellant had any prior crlmmal record that the State 1ntended to .
' ‘use for 1mpeachment purposes (R p. 321 lines 7-8).- The prosecutor answered “No » (R p |

321 hne lO)

Although the State agreed t redact the reference to probatlon durmg d1rect examrnatlon

: Appellant testrﬁed “What happened after that I had adv1sed them when they started talkmg o

. about k1ck1ng klckmg doors in, advrsed them that I was stlll - I - I told them I couldn t do 1t o

because 1 was on probatron g (R p 338 lrnes 20 23) Appellant also testlfled “I would have no "

prror record This is’ my frrst t1me bemg in trouble ? (R p 345 lmes 2 3)

On Cross- examrnatron the prosecutor asked Appellant “What were you on probatlon o

for””'(R p 356, line 21) Appellant objected (R p 356 llne 23) Out51de of the presence of

- : the Jury Appellant testlﬁed that he was on probatlon for unlawful carrymg of a weapon. (R p

_ ‘\ 357, lmes 6-7). Counsel for Appellant obJected citing: Rule 404(b) (R. p 357 l1nes 10 11). At



the trme of the burglaries Appellant was seventeen years old and the prstol charge was part of hlS _v _
]uvemle record (R p 325 hnes 5-6; p. 358 hne 25 p- 359 lrne 1) The Judge noted

Under Rule 609 of the South Carolina Rules of Evidence, ‘evidence that an
- dccused has been convicted of a crime .is subject to be1ng admitted if it was -
o pumshable by imprisonment in-excess of a year, I'm assuming, if it was unlawful .~ "
- - possession of a pistol, it’s a year, but-not in excess of a year. And it — where it’s - .
. an accused, the Court has to make a-finding that the probatlve value of admrttlng
. -the evidence outwelghs its preJud1cral effect '

(R p 359 11nes 2 10) The Judge drscussed the fact that the rules dld not make an exceptron for

¢

' a]uvenrle adjudlcatlon (R p 359 lines 11 21) The Judge then sa1d “The central 1ssue is. thath_; s .

:he got on the stand and sard he brought up the probatlon and he sald that he had no prror recordr P

o , and thrs was hlS f1rst trme w1th berng in trouble So that goes more 1n lrne wrth a general ablhty

[t

. .!‘.,the Court stlll has to rev1ew under Rule 403 ” (R p 359 lme 22 p 360 llnes 1- 4)

The State argued “Your Honor 1f I don t ask h1m anythlng and he stood on that stand_." |

o ;,_under oath and sa1d he has no prlor record it's lrke lettrng h1m get away w1th a 11e in front of thrs. S

to attack hrs credlbllrty for sayrng somethlng that was arguably untrue Anythrng that S relevant S

: 'Gourt A (R p 360 lrnes 15 18) The Judge then noted “And = and had he - you know I— I'¥ S

"“"japprecmte the fact that you sa1d you d1dn t 1ntend to ask h1rn anythrng about h1s prror crrmrnal o |

>

- record Had he had a prlor crlmrnal record I would = I typrcally would’ve covered thrs that if -

.;he opens the door in some sort of way = now I don ¢ know 1f that Would ve stopped h1m form;ﬁ_"' S

s .'opemng the door anyway because I- I don t know what - whether he Would’ve gone ahead and .
- , sard it. But that -- that $ somethmg we ll never know ” (R p 360 lrne 21 — p 361 hnes l 4)
Counsel for Appellant agarn obJected statmg,‘ “1 would Just —as the Court 1nd1cated 1t,'.~" 3

S seems llke 403 is—isa grounds apart from 404(b) and SO we would move to exclude 1t on 403

‘A-as well ? (R p 361 lrnes 13 16) The Judge ruled “Well I— IJust got to make a call And I L g

- :don t th1nk I can Just let 1t 11e there The ob]ectlon is overruled ? (R P 361, lmes 19- 21) The



jury returnedttand the prosecutor asked Appellant, “What were you ( .on v:p_rovbatio‘n for?” (R. p. 362, -
lmes ll) Appellant answered Unlawful carrying of a weapon The judge erred’-in allowing :
‘-the prosecutor to ask Appellant about the specrflc offense for: whrch Appellant had been on":_
probatlon. Appellant testrfyrng about the fact that he was on probatlon at the trme of the .
| burglarres d1d not open the door to allow the State to ask about the specrflc offense for whrch

’Appellant was on. probatlon Importantly, Appellant did not deny that he had been ‘on probatron |
'_iat the t1me of the burglarres E | ' | | ‘

The Judge then gave the Jury a lrmltmg 1nstruct10n (R P 362 l1ne l3 p 363 lines l— -_

. 15) After the lrmrtrng mstructron the prosecutor then asked Appellant “So Mr Chandler When K

L you- sa1d you had hno prlor record you would agree that s not true wouldn t you"” (R p 363 .

‘:\., .'lmes 17 18) Appellant answered “Yes 51r Idrd say that I have no prror record it (R p 363 o

'hne 19) Appellant d1d not clarlfy to the ]ury that his prror crrmrnal record consrsted only of } »

Juvenrle adjudlcatrons and he had no pr1or adult crrmrnal record Tr1a1 counsel falled to confrrm . i

: ‘- _ that Appellant s only record consrsted of Juvenlle ad]udlcatrons1 (R p 371 lrnes 23 24) Theav« '.

S cross examrnatron of Appellant should have been llmlted to challengrng h1s credlbllrty in regard -

to testlfyrng about ‘not havrng a prlor record w1thout reference to a spe01ﬁc offense The Ccross

T e;(arnlnatron was partlcularly prejudlclal because Appellant had been on probatron for unlawful: o
“ carrymg of.a weapon and was onb trral for possessron of a weapon\‘durrng the' commrssron of a".'l'
,Vrolent crlme |
The State d1d not seek to adrnrt the pnor convrct1on pursuant to Rule 404(b) Instead the |

N : ’State sought to 1mpeach Appellant s cred1b111ty by challengmg hrs statement that he had no prror‘.

o record The prlor convrctlon was not admrssrble pursuant to Rule 609 SCRE however because

- I'Trial counsel’s fallure to clarrfy that Appellant S only criminal record con51sted of' Juvemle
: adjudlcatlons may need to be addressed in post -conviction relief. o



as correctly noted by the trial Judge the offense was not punrshable by 1mpr1sonment in excess

. of one year. Rule 609(a)( 1) SCRE; S.C. Code §l6 23-20. Addmonally, the offense d1d not s

' :mvolve drshonesty or false statement Rule 609(a)(2) SCRE Pursuant to Rule 607 SCRE the o

‘ .-"_'State could 1mpeach Appellant s cred1b111ty based on the fact that he test1ﬁed that th1s was h1s o
E f1rst t1me 1n trouble and that he had no prror record The Cross exammatron however should -
-have been lrmrted to askrng Appellant if he had a pr1or record and had been on probatron The k

) _probatrve value of allow1ng the State to ask Appellant about the specrflc offense for Wthh

= Appellant had been on probatlon is substantrally outwe1ghed by the danger of unfa1r preJud1ce';z

‘ .-pursuant to Rule 403 SCRE The State should not have been allowed to ask APpellant about ey
L 'the specrfrc offense . } e

In State v Young, 378 S C lOl 661 S E 2d 387 (2008) the trlal ]udge 1n a trlal fore -

& »k

f’j‘,‘kldnappmg ;and"'crlmlnal sexual : conduct .,.allowed the 'State to: 1ntroduce ‘ev1dence of the'_ L

o :defendant s conv1ct10ns for th1rd degree burglary and for possessron of astolen- vehlcle as“;- :

B

= ;‘v"“.,general 1mpeachment ev1dence under Rule 609(a)(l) and (a)(2) for the purpose of attackrng' -

g -v'-.'f'v,v‘:' Young s cred1b1lrty as a wrtness The tr1al court d1d not allow the State o refer spec1f1cally to the ':j o

.r& N

' pr1or CSC conv1ct1on but 1nstead allowed the State to 1mpeach the - defendants credrbrhty by

-"‘fl;referrmg to a pr1or CSC convrctron ash another felony for whrch he has. been convrcted 7 The -

S trlal court 'also acknowledged that'the.defendant 'could vopen the door via his ~test1mony,'to the -

o admrssrblhty of other prror convrctrons 1nclud1ng specrﬁc reference to ‘the third- degree CSC . )

E convrctlon After the defendant test1f1ed the State moved to admlt the prror conv1ct1on for CSC i

; argurng that the defendant opened the door by 1ntroduc1ng evrdence of h1s good character by -

v, stat1ng that he hated to see a woman cry The trral Judge ruled that the defendant placed a

A S



T N .‘ ' from 1mpeachment by the ‘prior offense weighs against-its admrssron) ‘Gréen v. .

 character trait in issue and admitted the prior CSC. On appeal the‘South"Carolina Supreme Court
dlsagreed wrrtmg

"~ We find that Young S testrmony that he hated to see a woman cry d1d not open the Lo
~ .. door for the. admrssron of his prior CDV and ‘CSC convictions. Readrng Young's® -
- testimony- in- its proper context Young was. not offering: evidence of a specrfrc, S
. - character trait towards women in -general. Rathér, the 1solated statement used to .
"~ justify. admission of the prior CDV . and ‘CcSC convictions was- srmply part of "
-Young's narratlve recountrng his vérsion-of the events that occurred on the nrght' T
_©._. in- question. For this. reason, “the State was “limited to presentlng ev1dence
. admissible under Rule 609;- SCRE to 1mpeach Young's credrbrlrty Pursyant -to S ,
““Rule 609(a)(1), such’ ‘evidence -is - “limited’ to prior convictions. fof* crimes * ' 1 R
" punishable by 1mprlsonment in excess Of ‘one. year, .subject o Rule 403, o
g Addrtlonally, Rule 609(a)(2) permlts ev1dence of conv1ctrons for crimes: 1nvolv1ng; P
‘dlshonesty SR : e : : : s

Young 378 S.C: at 106 661 S E 2d at 389 .
“ The Court then analyzed the admrssron of the prror CSC pursuant to Rule 609 SCRE and o \

v . . . . - - . N s . vl
N . . et e A E . * . te ‘. S ty L . . ? A « o
: il A v : o © A ‘ . . .

L wrote

: ;‘.,_'In th1s case questromng Young generally on’ another felony for whrch he ha [d],
. . been convicted,” as the trial court properly permrtted in the first mstance pursuant RPN
.7 to Rule 609, SCRE, ‘was, entirely sufficient to impeach- Young's: cred1b111ty We Foout
" find that the State's:use of a specrfrc prior conviction. for.the same offense that " ‘
Young was currently standrng trial for-was only a thinly- Velled attempt to- show = - o
L fpropensrty, rather than a smcere attempt at; 1mpeachment of Youngs credlbrllty Lo
<+ For-this reason, we hold that ‘the trial-court erred in adrmttmg Young s prior CDV"_ .
7 and CSC conv1ct10ns to. 1mpeach Young State v. Dunlap, 353 S.C. 539, 542,'579.-
- - SE. 2d 318, 320 (2003) (ruling that when a prior crime i§ 51mrlar to’ the one for _ e
N whrch the defendant is bemg tried, the danger of unfair prejudrce to the defendant. ' o R

* State, 338 S.C. 428 433 34, 527 S E 2d .98, 101 (2000) (f1nd1ng that in admrttmg,;, .
‘. evidence pursuant to Rule 609,. the ‘trial colrt must ‘consider the 1mpeachment,‘ o

~ .value, of the prior crime;, the- trmmg of the prior-crime, the snrnlarrty between the '
... past crimé and the charged cfime,- the 1mportance of the defendants testrmony, :

; .f-and the centralrty of the cred1b111ty 1ssue) ‘ : ‘

g "Young 378 S C.at 106—07 661 s. E. 2d at 389—90
Whlle the analysrs as.to the admrssron of the’ specrfrc offense for whrch Appellant in the-~ 4
present case was on probatlon is pursuant to Rule 403, SCRE the Court s Rule 609 analy51s m

- _Young is useful Frrst Appellant d1d not open ‘the door to. admlssron of the spec1ﬁc offense o

8



. Appellant did not reference the speciﬁc offense for which he was on probation. Instead, he
.'testrfred that he was on. probatlon and d1d not have a prior record. Although, unllke in Young -

:the trial Judge in the present case d1d not warn Appellant about possrbly opemng the door,

. Appellant only opened the door to allow the: State to ask 1f he was on probatlon and 1f he had a

o < 1o the specrﬁc prror convrctron

’ prror record. The State should not have ‘been allowed to questlon Appellant about being on
probatron-for the specrfrc offense of unlawful,possessron of a weapon. |

'Sle.cond‘, like the : general questromng about' another ’felony- 1n Mg, ’the""general‘

N questioning about beirig; on probation":a‘nd "having a prior’re‘cord was. 'sufficient to -impeachf :

‘ Appellant s credrblhty, nrakmg the nnpeachment value’ of the specrﬁc offense- very low

| Addrtronally, the State 1n1t1ally d1d not 1ntend to 1ntroduce any of Appellant s prror Juvemle -

record The prror unlawful possess1on of a weapon was. srmrlar to-the | possessron of a weapon

o ,durrng the comrmssron ofa vrolent crime for Wthh Appellant was bemg trled Whrle credrbrlrty"‘ AU

Co was a central 1ssue to- be determmed by the j Jury, the State was able to 1mpeach wrthout reference

‘ Rule 403 SCRE; prov1des“ “Although relevant ev1dence may be excluded 1f 1ts probatrve’ .

L value is substantrally outwelghed by the danger of unfarr prejudrce confusron of the rssues or
: mlsleadrng the Jury, or by consrderatrons of undue delay, waste of tlme or needless presentatlon »

,-of cumulatrve evrdence In the present case the trral Judge mentroned Rule 403 SCRE, (R p. ‘

360 lmes 3 lO) but farled to conduct an on- the record 403 balancrng test w1th regard to. i

“"allowmg the State to questron Appellant about the specrﬁc convrctron for whrch Appellant was

. | bon probatron unlawful carrying of a weapon As d1scussed above ‘the record supports the fact

that the probatlve value of allowrng the State to. ask Appellant about the specrﬁc offense for -

which .Appellant ‘had been on probation '1s.subs'tantrally outwerghed by the danger. of Vunf,a_rr;" :‘ ‘ L



~ prejudice pursuant to Rule 403, SCRE. The limiting instruction to the jury did not render the,
- error harmless. This Court should reverse _the convictions aind remand for a new trial.
Aligrnatively, based on the trial court’s failure to conduct an on-the-record 403 balancing test,

‘this Court should remand. the case to the trial court with. ins,trvu'ctions» to conduct the balancing.

test. See State v. Spears, 403 S.C. 247, 742 S.E.2d 878 (Ct. App. 2013). ' *

e

10



CON CLUSION
Based on. the above argument thrs Court should reverse the convrctrons and remand for a

A -'new trral Alternatlvely, thrs Court should remand the case to the trral court to conduct an on- i_‘:, *

o the record 403 balancmg test as to allowmg the State. to questron Appellant about the spec1f1c e

convrctron;for Whrch Appellant was.on pvr;obatron, unlawful carrymg of a weapo_n_. L "?7

oL L g KathrmeH Hudgms T
-Appellate- Defender :
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CERTIFICATE OF COUNSEL FOR APPELLANT

|

\

|

Counsel for appellant certifies that this Final Brief of Appellant complies to the best of ‘
my ability with Rule 211 (b), SCACR, and the April 15, 2014 order from the South Carolina
Supreme Court entitled “Revised Order Concerning Personal Identifying Informati nd Other

Sensitive Information in Appellate Court Filings.” &C'E
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