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FORNI 1 4 '
NOTICE OF APPEAL IN A CIVIL CASE

. THE STATE OF SOUTH CAROL]NA
In The Court of Appeals
APPEAL FROM DORCHESTER COUNTY

‘Court of Common Pleas
D. A. Early, _I_II,-Circuit Court Judge
' Case No. 2007-CP+18-01914
" Michael T. McCoy and
Arcada J. McCoy
v
Greenwave Enterprises, Inc.,

dfb/a Greenwave Amoco I;
. Al C. Browder, Jr., a/k/a -

o AlG Browder; Kelly J. .

" Browder; Douglas M. Miles

" " and South Carolina

Department of Health and
" Environmental Control

of whom Greenwave . ,‘ I
- Enterprises, Inc., d/b/a ‘ | '
Greenwave Amoco I; Al C.
- Browder, Jr., a/l/a Al C.
Browder; and KellyJ

: B1owdcr o are  Appellants
and
Douglas-M. Miles | is - Respondent |
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NOTICE OF APPEAL

Greenwave Enterprises, Inc., d/b/a Greenwave Amoco I; Al C. Browder, Jr. a/k/a Al C.
Browder; and Kelly J. Browder appeal the order of the Honorable D. A. Early, III dated May 21,

2012. Appellants received written notice of entry of this order on June 15, 2012.

July 13,2012

Other Counsel of Record:

G. Waring Parker

G. Waring Parker Law Firm, LLC
Post Office Box 786

Summerville, South Carolina 29483

Attorney for Respondent

(o o

Lee W. Zimmerman

“McNair Law Firm, P. A.

Post Office Box 11390
Columbia, South Carolina 29211
803-799-9800

R. Cody Lenhardt

McNair Law Firm, P. A.

Post Office Box 1431

Charleston, South Carolina 29402
843-723-7831

Attorneys for Appellants
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER C/A NO.: 2007-CP-18-01914

Michael T. McCoy and Arcada
J. McCoy, -
Plaintiffs,
Vs,

ORDER

)
)
)
)
)
)
)
)
)
Greenwave Enterprises, Inc.,, )
d/Mb/a Greenwave Amoco I, )
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

';
Al C. Browder, Jr., a/k/a Al Dy T
C. Browder; Kelly J. Browder; - 2=
Douglas M, Miles and South =Z=F £ L
Carolina Department of Health LN B
and Environmental Control ol e i
q( = 4 :{.,‘
29 N
Defendants. e .
2
<
THIS MATTER came before me on February 6, 2012 pursuant to Deféndant, Douglas M.
Miles’ (Miles) Motion for Reconsideration for so much of my Summary Judgment Qrder dated

December 20, 2011, which awarded attorney’s fees to Defendants, Greenwave Enteﬂprise, Inc.,

d/b/a Greenwave Amoco I, Al C, Browder and Kelly J, Browder (Browder Defendants).

This Court issued its Order Granting Defendant Greenwave Enterprises,

Inc., d/b/a

Greenwave Amoco I, Al C, Browder and Kelly J. Browder’s Motion for Summary Judgment as

to All Causes of Action on January 12, 2012, In that Order, this Court found Cfoss-claim

Defandant Miles breeched the Purchase Agreement with the Browder Defendants and
 resulted.in the Browder Defendants incurring costs and expenses in defending the la

by the Plaintiffs, The Court hcld Defendant Miles was liable for all costs and expensg

the breach
wsuit filed

s incurred

by the Browder Defendants resulting from the Plaintiffs instituting their action 4

Browder Defendants.

¢
£d

COLUMBIA 1075766v1

gainst the
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On December 31, 2011 Defendant 'Miies filed a Motion for Reconsideratio)
Award of Costs and Expenses to the Browder Defendants. The Browder Defend;
Response on January 9, 2012 and the Court heard oral argument on February 6, 201
cvidence was presented to the Court during oral argument, but the Court heard a
whether or not the Browder Defendants were entitled to an award of attorney’d
Defendant Miles. | At the hearing, the Browder Defendants presented the Court with

issued by the South Carolina Court of Appeals on February 1, 2012 in the case of Saf

h as to the
nts filed a
2. No new

'gument on

a decision

ley v. Navy

Federal Credit Union, Inc. (S. C. Ct. App., Opinion 4937) to support its position thﬁ

of attorney’s fees was proper. At the conclusion of the hearing, the Court provided

t the award

the parties

with the opportunity to submit additional information supporting their positions. The Browder

Defendants provided the Court with two additional opinions, Addy vs. Bolton, 257 §

.C. 28, 183

S.E.2d 708 (1971), and Town of Winnsboro v. Wiedeman-Singleton, Inc., 307 S.C. 128, 414

S.E.2d 118 (1992), aff"ing, 303 S.C. 52,398 S.E.éd 509 (Ct. App/. 1990).

After hearing oral argument and reviewing the submitted cases, the Court has
that the Purchase Agreement between Defendant Miles 4nd the Browder Defendgﬂ.
specifically provide for the recovery of attorney’s fees and cannot find a statuts
inequity entitling the Browder Defendants to an award of attorney’s fees.

Accordingly, the Court grants Cross-claim Defendant Miles Motion for Recd

determined
ts does not

or ground

and only modifies the Order dated December 20, 2011 so as to specifically exclude tihe award of

attorney’s fees to the Browder Defendants; and,

"IT IS SO ORDERED.

WiZira > em

~ The Honorable D. A, Early, I0 )

Circuit Court Judge of the Second Judiclal Circuit

W%/? / 2012

Bamberg, SoufpCarolina

fees from

nsideration
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' STATEOFSOUTHCAROLINA - )IN THE COURT OF COMMON PLEAS
} FOR THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) Caso No. 2007-CP-18-1914
Michael T. McCoy and Arcada J. McCoy

Plaintiffs,

D

"’
§S: Hd Z- yYRTIN
2403 Q314114830

V.

o

Douglas M. Mjles, etal,

ASRNDT ¥3LSIHTUOA
14n0J 40 HY¥3ITa
id

Defendants.

‘-w?f'x

L&Ivvvvvvvv\ v

ORDER ACCEPTING SETTLEMENT AGREEMENT

The parties have entered into a settlement agreement (Exhibit 1) for the above-
captioned case. The settlement agreement was read into the record in open court on this‘
date and memorialized in the written settlement agreement attached to this Order.

The Court inquired of the partics if they fully understand the terms of the
agreement, and they all confirmed they did. The Court inquired of the parties if they
have discussed the terms of the agreement with their counsel and that they have no |
queéﬁons about the terms, ' The parties affirmed that the voluntarily enter into the

settlement agreement.

The Court has reviewed the terms of the settlement agreement and finds that they
are fair and reasonable and arp entered into by the parties voluntarily and without

coercion.

Vess
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NOW, THEREFORE, IT IS ORDERED that the Court accepts the terms of the

attached Settlement Agreement and orders that it be enforced.

SO.GRDERED.

Edgar ® Dickson
Circuit Judge

. George, South Carolina
March 2, 2012

Record p. 0007




McCoy v. Miles CERTIFIED COPY

Terms of Settlement - o e
McCoy v. Greenwave-Enterprises, Inc., ot ZHAR -2 PH 185
dz&u 1 /{j‘éﬁzﬁam

C.A. 2007-CP-18-1914

Defendant Douglas M, Mrles (Defendant Mlles) to pay to B ?{ESTE? c&gpael T.
McCoy and Arcada J. McCoy (Plaintiffs McCoys) $1 ,275,000.00 in full settlement of all
. claims in the second amended complaint. (Allocation of funds to be agreed to in the
most tax advantageous means for the parties aliowed by law.)

Défendant Miles to pay one half of the total seftlement ($637,500) within thirty
(30) days from the date of this agreement. Defendant Miles to pay the balance of the
semement not later than six (6) months of this agreement. if payment of the balance is
pald by Miles within sixty (60) days of this agreement, there will be no statutory interest
‘ applled. Any balance rema'ining unpaid after sixty (60) days will accrue interest at the

statutory rate as published by the Supreme Court of South Carofina. All payments 1o be

made by certified check.

Plalntiffs McCoys o vacats the premises within a reasonable time not to exceed
six (6) months: Prior to vacating the premises, Plaintiffs McCoys shall have undisturbed
possession, Upon payment of the full settiement amount, Plaintiffs McCoys to execute
a warranty deed to the property t0 Defendant Miles. B |

The plat of the property showing the points of ingress and egress, which is a part
of Plaintiffs’ Exhibit 3, (attached hereto as Attachment 1) shall be introduced In the‘
record of this case. Plaintiffs’ Exhibit 19 (attached hereto as attachment 2) shall be

introduced In the record of the case, and may be placed under seal at the request of

Defendant Miles or his counsel,

T
\
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In the event Defendant Mlies falls or refuses to make payment according to these
térids; Plalntiffs McCoys will bring enforcement of settlement proceedings with all costs -

ahd attorneys fees incurred by Plalntiffs McCoys to be paid by Defendant Miles.

,@% | f
G. Waring Pérker " L. Gray Geddie, Jr.

Counsel for Defendant Douglas M. Miles ... Eri¢c C. Schweitzer
: Counsel for Plaintiffs Michael T.

McCoy and Arcada J, McCoy

Record p. 0009
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STATE QF SOUTH CAROLINA ) IN THE COURT OF COMMON P,

) FIRST JUDICIAL CIRCUIT
COUNTY OF DOR.CHESTER ) C/A NO,: 2007-CP-18-1914
Michael T. bkxhvandﬁumwath&XXw )

)

Plaintiffs, )
)
Vs, j \ /

)
Greenwave Enterprises, Inc., d/b/a ) :
Greenwave Amoco I; Al C, Browdet, Jr., ) ) 9
a/k/a Al C, Browder; Kelly J. Browder; ) y ‘
Dounglas M. Miies, and South Carolina ) . 7
Department of Health and Bnvironmental ) /
Control, _ ) /

) .

) T .

. /-
ASSETS OF DOUGLAS M: MILES
' ,.f' Y
REAL ESTATE A\
_/
L %ﬁs%m -/ Z'4boo V7] See Dovy
e’ .’ v M 'w d”b " .

304 Crestview Drive, Surnmerville i \ 64,800.00 ok J&f—‘-“"’/
304 Crestview Drive, Summerville ‘ '/ 64,800.00
109 Timberlane Drive, Summmerville / 311,600,
Lot Boorshill Road, Summerville 50,000.
1515 W. 5% North St., Summervmmems gg:ggg.gg
509-A. Corey Boulevard, Stmm
459 Santee Drive, Sentee, S.C. ) s 00 57‘)‘: 300
800 Elm Hall Circle, Summerville 8 % :

20 acres Uthan Ave. J@ Horseford Dr., Dorchaswr County

Total

Commumnity First ¥

Palmetto First R

8.C. Federal (1)

Bank of 8, C f

SevThesasT U’M”‘;f"’ ? Xawg TGAT$807000:06" Bg, \gst;' ol
/ ‘ “ToTaL
k ‘Pagelof 2
BN JEN/ ~T29-PbnR XHA4 1RCNASHT AH 2Nt 21nN2 A2 Q8
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$%L.ju- . !
s

s 1774
* 500 Boenehill (G, WAﬁ/}v/ot,/ 117000 &/ HTF. TR S0cgevs 6

1,000.000,00 @ 5.5% for 20 $68;900:06-(ent> l
Zg Wmsm%ﬂhml;:m ':Fmbl;”; 75.000 ¥ %)‘éi&bz,fb‘?:
227 Crestwood, Michasl Shell - ¥ 20 185004 00C
139 South Maln St-OSumm;vﬂle , ! 20:060.00(cst) FFRF0 93
" (Sold 5 years ago for $366:666.96) . 20000000ty 236!15 S
350,000 Totl $:08989666. )55,

43 This accomat js pledged to the Clerk of Court to cover bail bonds he has written.

) In late Octobaroreaﬂy No@ba 2011, heclos.c.d CD%s andmmtmmt acéo:llntsfor
31,20000000mpwchasenFoﬂyBeaohhouse This was placed in a LLC owned by his
childrer, MERW, LLC.

v j'I‘heaccoumsshownaboveawmafmmain

IbeﬁevelaawaszcmBaukoahxﬁﬁDll tax refurn. Tbjswasasirangerasxtdldn't
show on his 2009 or 2010, Maybeaholdmgoompanyfvranacwmthoclcsed Rslawd
to me he had no idea who it was, .

He tells me the value he placed on his real esmteisbasedontheasswsedvalue,whmhls -
generally under market value un le$s in a depressed- Area.

- Dated this 28" day of February, 2012,

bouq Mies /Dﬂdf@ﬁcrtav )

4 é';”z,@ 3;4 /c:}ﬁ.srv.eu oo
cecnasSe ot ‘122129 115,00 _
. CoRRev T v,quz.u‘l@%'f Soo Jfg,%ad

o 1og Tinseniane 2R 00 Al ©20
¢ LeTim Lreenthvns T'&Fﬁ' _ZO:MJ
> IIZIZa:}L openy y FO fomn g 24'{;002
%‘E%(?b:‘tl L“‘ 1]2‘}5;‘2’&2 Tort '1@5,0&0
= |
g*d LE6BL~12D-CFB ®dd 1L3cy3asdt dH 20:61 2loe s=2 qs8d
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Bouthoaast Gremunity Bank

2,0, Box 1AE6L
530 Johonis

Dodds Boul
Mt Pleasanif, 80 39¢§5-1561

(843) gB4-0s04

mw:ula, 50 25483

oR/Zp/20La
ET032000

8 - Bommezville
[R42) 884-0504

91 (Ml)

Adrisnne Mickal wilder

Effuative Zntared h .

Date Tata . X Dssoription / \ Amotmr, Balancs

32/16/201% 12/18/2012 Iacarauc Crsdit / . $184.56 $29,658.43

212/18/3011 12/18/20321 Maturicy . po.oa _%29,658.43

12/16/2051 12/18/20%4 Rase Gangnl 1.850 & 'To D.430 & 80.00 “$28,556 .43

12/16/2011 32/1%/3031 Renawsl , \\ $25, s:g.z: g:; g: g
Y . , 658,

12/26/2043 12/26/2033

LEDL-T28~EPG

N\,

o

RH4 | 3CNASHT AH

v

20381 21NZ RZ g4
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02/29/2012

Sourhosast Comexmity Sank me' papahe .
$.0. Box I56% : Ascouse 8 ¢ o STOS2000
£30 Jobunie ug- Boulevard . . '
lengant, $C 20463-1551 ‘ ‘ sTanchr ' . @ « Surmervills
{843) 8m¢-0504 . Fhiones ‘ (843] 484-050¢
Pact
Pariea  ERURE w sapssan
Paziod 12/01/2013 %0 02/29/20
Douglnm » 15{les Deys.
PO Box 1177 . o1 tpeysl
Sumwerville, 60 39483 Personsl Bankar: Adrienne Hickol wilder

Trangackion Informaticn

Etdective Hnterad o .

Date Dats - X Desoription \,\ amount Salance
312/16/3011 12/15/3011 Mtexsst Credit B . $625,23 8100, 526,23
12/16/a013 33/15/3022 acurity ! - 20.00 . 300,526,323
12/16/3011 13/35/20%1 Rate Change:|1.350 ¥ To 0.450 & Co $6.00 3200, 525,23
13/16/201% 12/15/2011 L * 8100,526,23 $160,526.23
12/26/2011 12/35/2013 RenswPanding Rupdratlon 80,00 3100.539.23

& .
o Bagwr 2
g°d LE0AL-TE2R-E#B XRHd LICH3SHT d4H 20:61 2I02 B2 924
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Portfollo 6108095 - All Names

[1] DOUGLAS M MTLES -
[2] POD WILLIAM BRIAN MILES
(31 POD DOUGLAS M MILES IR
& PO BOX 1177

SUMMERVILLE SC 294841177
See Names

Certiticate Summary .

2184000230 - 18 MO & UNDER-FIXED
2180000740 - 18 MO & UNDER-FIXED
2180002406 - 18 MO & UNDER-FIXED
2180002407 - 18 MO & UNDBR-FINED
2180002542 - OVER 18 MO-FIXED
2150003317 - OVER 18 MO-FEXED

Totnl Certiftcates: i

SRR

</

. ' / ) j
L o -

Rel Hirthdsta Phane
p AECUPEETES ety gkt bl

Pagelot’}

Tax Idantificaion

Rl 222 1220 ]

Lar 222 T T S

N‘vwnt* FANPEEREFR

RNamwves Rel Ceairificata Value Rate

e ' 498,386,968  0.9000%
»1 ’ $98,300.07  0.9000%
» / $100,06732  0.8500%
*1 , %100,067.33  0,8500%
*1 s \$95,699.60  1.0900%
»1 . '$98,549.77  2.2300%

/ : §691,176,07  L1355%

.\\...

Maturity Data
Feb 25, 2013
Fab 22, 2013
Aug 04, 2012
Aug 04, 2012
bec 01, 2012
Jun 50, 2012

bttp//10.1.100.114/CIS_CIS1151/CIS1151.aspx?Action=PRINT, &XMLGm'd“ST@l CAS-... 2/29/2012

g-d

LB0OL~T12B-£+8

P~ e

MHA [3ACHASHT AH - FNIRT ZTN2 7 aa.d

Record p. 0016




PR SOLITH CAROLINA

& | FEDERAL
TELUT Dy ON
LIFEY 2 0 L ¥

B0, B 100012, N. hiterton, 8¢° 2841040012
TebSS3-19.X100, Tall Froez 3008450432

wpn <xfiderd e

DOUGLAS M MILES

Effective January 1, 2012, your debit card will
fio fongar sam CURSHErds® Painls. Any
“accumuylatod paints imay beradasmad untk
December 31, 2012, For convenient eccoas to
your polnl, log in af CURewards.com.”

Lvd LE0L-128-E¥#B

PO BOX 1177
SUMMERVILLE 5C 29484-1177
o
NN . :. - _
. STATEMENT OF ACCOUNT
SAVINGS ACCOUNT ¢ . .
SUFFIXRO.: 00 - - .
" Begianing Belance: \ 70.00
Cradh urien bytaws require el siamters maintaln a minimum sam? lhnre.. acooum halanca,
YTO Dividends: - 0.00 \ .
SENIOR 8ERV CHECKING
 SUFFRXNO,: 74
Heglnning Balance: 2589 -
Dapot! 0.00
-ctmn 0.00
Dabily* . . g:gg ,
- MudokSarvics Charges
Endirg Balsnce 2634
. * Traszactions cthor than checks
Avegrage Dally Belancg ' 2539
. s;:mnurv of wmft and MMT:?;'::;& Totat yeae
Total Overdralt Foes ) 0.00
Totpl Retutned Ilam Faes X o.oo 0.00
YT Dividends: 000 .
2 BO Ogritficats owhars recelvy remlndiny prior (6 mutiurity, A sapatsde onrwed Rotize
' ;UgF?xJﬂug.. 8 Tewtesli. Neow torm and dube s wmnwmyﬁm
' Baplming Balnnost o ‘ 251,037.69
. 0 v ., O N v 4 -, P P T B = = D)
DATR DESCRIPTION _AMOQUNT BALANOE
1027 ' DIVIDEND . 328,53 231,386.87
.Amuachm!age Yield samed ftom 01!27!11 10/.32_8!11!: 50
YTD Dwmds. — ;5%“% — Farfoliuross 0.00
Msiuriy Da 728192 e Dots; QIRTM
Annuulm Yield: . a50 Cart Nurm -0
FOR 2011 REPORTING:
A YTD Other YTD Tolal YTO Totel YTO Yotal YTD
Dividgndy Dividands Dividends Withholding _Forfgltures
0.00 . B.B74.85 6,574.58 o.00 ' 0.00

Xd4 13ICAISYT dH ED:BT 2iOozZ 82 4Y9i
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Denrand Deposit 200003682 - DOUGLAS M MILES

‘Pagelofl

“Rel  Blrthdate Phona Tox
01] DOUGLAS M NILES P tewsensere R Teanification
@ P OBOX1177 R
SUMMERVILLE 5C 28484-1177
Tax Namar [1] DOUGLAS M MILES
Memro Balances . :
CQurrent Ledger Balance: . Eum Reg CC Cash $15,165.60
Plus Presentmenta; . $9,000.00 v;m ;lbat Availabie Today: $557.01
Memo Ledger Balanca: ='==__,'§z—4',' 722,61 Memo Avallable Balance: §1%,712.61
Pressatments N
Dascription Memoport  Expiration Ledger Avaltable
.o nk Adjustment
@ Source: TellerYarmim] 223345 (8) Pob 28,2011 Feb 29, 2012 $9,000.00
DEPOSIT BX OF S.C. ISL5 iu:o4 P
Current Cycle / A .
Deseription lpabits Credits Date Ealanes
Balance Forward: Feb 20, 2012 $35,831.13
LOWES/GEMB CHECKPAYNT 1832 | $70.79 \ Feb 13, 2012 $35,780.34
AUTO-OWNERS INS. PREM 1833 $720.75 \ Feb 14, 2012 $35,030.59
AUTO-OWNERS INS. PREM 1834 $776.81 \ Feb 14, 2012 $34,253.78
AUTO-OWNERS INS. PREN 1831 $2,242.67 Feb 14, 2012 $32,011.11
FIA CardServices CHECK FYMT 1839 |¢71.40 N Feb 16, 2012 $31,939.71
Check #1838 $1)350.88 Feb 17, 2012 $30,588.83
Check #1840 00 Feb 21, 2012 $30,088.83
Check #1841 i::.oss ) Feb 22, 2012 - $30,001.38
Check #1343 $1,300,00 Feb 22, 2012 $28,501,38
Check #1842 $12,000,00 Feb 22, 2012 $16,501.38
gﬁ-ﬂ%nr STORES PURCHASE 1845 $73.08 Feb 27,2012 $16,728.30
Chieck £1844 $75.00 Feb 27, 2012 416,653,390
Deposit ' $1,234.31 Fab 28, 2012 ° $17,887.61
ADJUSTMENT-CREDIT . - $520.00 Feb 28, 2012 $18,407,61
Chack #1846 . $2,685.00 Feb 28, 2012 $15,722.61
Balance This Statement: Feb 28, 2012 $L5,722.61

hitpe//10.92,25,1 10/DDA_DDA1151/DDA1 151, ASPX7Action=QUICKPRINT&XMLGui.., 2/29/2012

ED:6T 102 B2 aad

T7 g-d LE0L~12B-C+0 X4 LICAIASH dH
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Brint
LT HONTHS 100000 AND OVER  pmcrpa(MeTTOSAVINGS BANK . - 2/25/2012 10:07:47 AK
Reporting Institution: 27

Printad by KAVHLEEN MILLER

Cei‘tlﬂgatu_ RI4745707 -« DOUGLAS M MILES SR
: Rel  Birthdate . Phone Tax
Identificmtion
{917 DOUGLAS M MILES BR ’ Riad an s ot g & % *
{047 POD CHERYL BEATY * RIS LBLR
@ 1525 W 5TH NORTH STREET /"
PO BOX 1177 i '
SUMMERVILLE SC 29584 . /
Additlenal Refationships
Benaficiary Inforrsation Avaifabls . N
Tax Nama: [1] DOUSLAS M MILES SR . \ '
Summary .
Mamo Balance:. $18,495.52 Term: 12 Months
Current Balanca: $18,495.52 Maturnity : o May 30, 2012
Interest Balancg: $32.92 Lmit1 An b ry May 30, $16,365.47
Redemption Amounts 410,478,355~ ngst Dapostt Gt 31, 2006: $100,000.00
Forfeliure: $50:17  Original Issue Dabe: Cct 31, 2006
Currant Rata: 1.1000% N
Interest’
Current Actrued Intecests $32.92' "Current'Rata: 1.1000%
Date Acouad Through: .. Fab 28, 20 Quivent Effective 1.1009%
Dutg Next Interasts Deposit Rate Index; : [63] 12-17 MONTHS JUMBO |
. - s\
Interest Payment Frequency: Cycle Date  Rate Adjuster Option: Y, spre x édglm
: Varance
Interest Cycle: [1037 Cydle Spac Rave Adfuster 0.0000%
Interest Payment Mathod: Compound Compounding Coda! elty -
Days Into This Perlod: 59  Reg DD Compound Interest Fraquency
LH
Frevious Accrued Tntarast: $32.36 gnm?l:&!odx [0] Date of Deposit-365/365
Last Mnterase Dac 31, 2011: $51.21 Interest Reporting Code: 1099-INT
Balance Last Interest:. $13,495.52 Withholding Coda: Na Withholding
Net Intorest Adjustments $0.00 Rabe Change Fregquency: At Maturity
Interest This Period; $50.79 Rabte Change Metfrach [B] Variable Rate
Total Days This Period: 51 Base Rate: 1.1000%
Matzrity Rate Mathod! ‘Current Rate
Meturity Dates May 30, 2012
Interest Cycla Ratas
Jan O, 2012 1.1000%

htp//. 10.92.29.100/COD_'COD1 151/COD1151.ASPX2Action=QUICKPRINT &XMLGm. 2129/2012
: gep:B81 2102 B2 4G94

otrrd LEOL-T2B-E¥8 A WHd 13cyasy dH
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. .

SAVINGS BANK

Page i of 1

3/25/2012 10:06:20 AM

12-17 HONTHS 414752770 FIRST P,
Prirted by: KATHLEEN MILLER . Reporting Institution; 27
Certificata 414752770 - POUGLAS M SR
o Rel Birthdide Phons Tax
pd Idemification
[01] DOUGLAS M MILES SR FROPO ebbarbiaboioing
(13] POD DOUGLAS MILES IR, Sl >e A el
§) 1525 W 5TH NORTH STREET
FO BOX 1177 /
SUNMERVILLE 5C 20484 /
Addibianal Ralationships
Beneficiary Irformation Avaliable
Tax Name: [1] DOUGLAS M MILES SR
Summary ,x/
Memo Balance: $124,760.42 Yerm: 12 Months
Current Balance: $124,76042 urity Date: Jan 04, 2013
Interest Balance: /420114 L4 zknnlve;sary Jan 04, $124,760,:42
- :
Redemption Amounts (#124,538,55 Lask Depost Jan 04, 2012: $124,760.42
Forfetture: $323.01 Orighne! Issue Date: Jan 04, 2012
Current Rate; 1.0500%
Inmerest !
Curvent Accrued Interest: $201.14 Current 2 1.0500%
Date Accrued Through: ) ; Fab2s, 2012 Curent Effactiva Ratn? 1,0508%
Date Next Interest: ! Aprps, 2012 Deposit Rxﬁvldax: [53} 12-17 MONTHS
Interast Psyment Frequencys . ! Quattedy Rate Adjustel Option: Rate Adjuster Is Not
! Exprassed as a Parcsntnge
’ Varlance
Intergst Cycle; {None) Rate Adjusters 0.0000%
Interest Payment Mathod: Compound  Compaunding Code: Daily
Days Into This Periods 56 Reg DD Compound Interast Frequency
Previous Accrued Intarest: $197.55 ﬁ"&"&m [07 Date of Deposit-365/365
Net Intesest Adjustment: $0.00 Interest Reporting Code: 1099-INT
fntsrest This Parlod: £327.02 Withholding Code: No Withholding
Total Days This Perod: 91 Rats Change Frequency: AL Maturity
o : Rete Change Mothod: IB} variable Rate
Base Rate: 1.0560%
Maturity Rate Method: Current Rate
Msturtty Date; Jan 04, 2013
Intevest Cycio Rutes
1.0500%

Jan 04, 2012

http://10.92.25,100/COD_COD1151/COD1151.ASPX2Actior=QUICKPRINT&XMLGui... 2/29/2012
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COUNTY CF DORCHRBSTER

) IN THE COURT OF COMMON PLEAS
) FIRST JUDICIAL CIRCUIT
) C/ANO.: 2007-CP-18-1914

¢+ Michael T. McCoy and Arcads J. McCoy, )
)
Plainfiffs, )
\ )
Vs, ‘. ;
Greenwave BEnterprises, Ing., d/b/ )
-Greenwave Amoco I Al C, Browder, Jr, )
a'k/a Al C. Browder; KcllyJ.Btcvydtr }
Douglas M. Miles, emd South Ca:olma )
Department of Health and Envimmumml )
Coantrol, )]
\=. )/
Defendints. ) /
‘ \ Y/
v/
5/20/2002  To Prancis J. Heath / Y : $ 15,000.00
Lot 224, Darchester Regency :
1112005 - To Vernon M, Lacey / $900,000.00
(Summer Village M/H Park)
. Net to Miles - $883,758.91
727/2007  To'Vicki L. Miles ' $§ 500
' (Corrective Deed for 213 Crestwood Dr.)
'9/11/2007  To Michael I. Schell : $125,000.00
227 Crestwood Drive : .
10/23/2007  To Fariba Quadif and Mobammed S, Siddiqui  $350,000.00
(Exxou station @ comer of Main St, And
Richardson Avs.)
$50,000 cash and $300,000 Note and Mortgags
Taken by Seller
Pagelof 2 ‘
cd ASUL-IEB—&#B' ’ %”’ ' Xd4 13rd3syT dH ' 8p:Bl 2102 62 gG°od
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2/22/2008  To RenDev, LLC ~ $998,000.00

1525.W. 5% North Street

(Gas and convenience store)
7/28/2011  To Doug Miles Construction Co., Ins, ¥ 5.00
(Lots 3-A, 3-B, 3-C, 3-D S%0. IV, o
Briatwood Subdivision); Noe;
Peid $175,000 per Doug
r"'.
;
7
A'l/.' N
I'/‘
/
Page2of 2
¥-d Léoq- 128-8+#8  Ald—  Xud L3C¥3SYT dH . S0IET 2102 62 434
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER
Michsel T. McCoy and Arcads J, McCoy,
Plaintiffs,
va.

Gresnwavo Enterprises, Inc,, d/bfa
Greenwave Amoco I Al C, Browder, Jr.,

- a/k/a A1C. Browder; Kelly J, Browder;
Douglas M., Miles, and South Carolina-

Department of Health and Bavironmental
COI'EI‘O]., '\‘

7/5/011  Smioek Jedburg, LLC

(Property near Ridgeville)
941212011  Prank James Zanin Jr. -

(Lot in Greenhurst Subdivision)
272212011 Bank of New York

(Lot 5, Timberlane Drive)
712212011 Donglas Miles

§ Bors o

. apesr Vidd
v
G d LEDL~TEB-E+B BT

IN THE COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT
CfA NO.: 2007-CP-18-1914

$245,000.00

$ 80,000.00
\ $150,000.00

Z A
$5.00 6&15':;?;76) |

—

g’zsc, Lo

X84 L3cyasys det 80:61 2t02 62 933 -
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IN'THE COURT OF COMMON PLEAS

)
)  FIRSTJUDICIAL CIRCUIT
Y- C/ANO.; 2007-CP-18-1914
Micheel T. McCoy and Areada J, McCoy, ) .
o)
Plaintiffs, . )
V)
vs, )
Greattwave Enterprises, Inc., d/b/a g
Gresuwave Amoco [; Al C. Browder, Jr., )
a/k/a Al C, Browder; Kelly J. Browdar; )\l
Douglas M. Miles, and South Carolina ")y
Department of Health and Environmenial ) \
Control, ) g
»\
Defendants, )} Y\ /
)
/
;)
s 3. 3
" BRIARWOQOD SUBDIVISION
RADCLIFFE TO M :
/
!
!
Deeds show he paid $175,000 and thon Smmediately transferred into
Doug Miles Construction Co., Inc. Both tfqnaacﬁons were on 7/27/11.
T ard LBOL~-12B-EV+8 @, Ku4 L3ry3sy dH 80:6T 2rD2 €62 d@od
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~ STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

Michael T. McCoy and Arcada
J. McCoy,

Plaintiffs,
VS,

Greenwave Enterprises, Inc.,
d/b/a Greenwave Amoco I,

Al C. Browder, Jr., a/k/a Al

C. Browder; Kelly J. Browder;
Douglas M. Miles and South
Carolina Department of Health
and Environmental Control

Defendants.

e e e Wl L NI N P S N A N7 WA N e WV W e WP W

IN THE COURT OF COMMON PLEAS

C/A NO.: 2007-CP-18-01914

ORDER GRANTING DEFENDANT
GREENWAVE ENTERPRISES, INC.,
D/B/A GREENWAVE AMOCO I, AL

C. BROWDER AND KELLY J

BROWDER’S MOTION FOR
SUMMARY JUDGMENT AS 'I@ALE,
CAUSES OF ACTIQN

The Plaintiffs filed this action via a Second Amended Complaint on January 11, 2011,

alleging causes of action arising out of an alleged release of petroleum from a service station

located at 500 Boonehill Rd. in Summerville, South Carolina 29483 (Property). Greenwave

Enterprises, Inc., d/b/a Greenwave Amoco I, Al C. Browder, Jr., a’k/a Al C. Brdwder, and Kelly

J. Browder (Browder Defendants) filed their Answer to the Second Amended Complaint and

their Cross-claim against Douglas M. Miles (Defendant Miles) on January 13, 2011.

This matter was brought before the Court By the Browder Defendants’ Motion for

Summary Judgment filed on September 27, 2011. Oral argument was held on October 17, 2011.

After a careful review of the pleadings, the briefs submitted by the parties, including exhibits and .

‘relevant portions of deposition transcripts, and the oral argument of counsel, the Court hereby

grants the Browder Defendants’ Motion for Summary Judgment dismissing with prejudice the

ME
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Plaintiffs’ claims against the Browder Defenda.nts- and grants judgment in favor of the Browder
Defendants in their cross-claim against Defendant Miles. |
STANDARD OF REVIEW FOR SUMMARY JUDGMENT
Summary judgment shall be rendered forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the affidavits, if any, show that there is no
genuine issue as fo any material fact and that the moving party is entitled to judgment as a matter
of law. Rule 56(c), _‘SCRCP. Summary judgment is proper when there is no genuine issue of

material fact and the moving party is entitled to judgment as a matter of law. Young v. South

Carolina Dep’t of Corrections, 333 S.C. 714, 511 S.E.2d 413 (Ct. App. 1999); Bruce v. Durney,

341 S.C. 563, 534 S.E.2d 720 (Ct. App. 2000).

Summary judgment should be granted where the pleadings and evidéntiary materials of
record demonstrate that “there is no genuine issue of material fact such that the moving party is
entitled to judgment as a matter of law.” Rule 56(c) SCRCP; Fleming v. Rose, 350 S.C. 488,
493, 567 S.E.2d 857, 860 (2002). Summary judgment is appropriate When it is clear that there is'
no genuine issue of material fact and the conclusions and inferences to be drawn from the facts .
ére indisputable. Etheredge v. Richland School Dist. One, 341 S.C. 307, 311, 534 S.E.2d 275,
277 (2002). When ruling on a summary judgment motion, the court must view the facts in the
light most favorable to the non-moving party; nonetheless, a court cannot ignore facts
unfavorable to that party, and it must determine whether a verdict for that party would be
reasonably possible under the facts. Bloom v. Ravoira, 339 S.C. 417, 423, 529 S.E.2d 710, 713
(Ct. App. 1994). Moreover, a responding party may not rely on mere allegations in its pleadings

to avoid summary judgment, but must set forth specific facts showing that there is a genuine

2 M/’r}
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issue of material fact for trial, Strickland v. Madden, 323 S.C. 63, 68, 448 S.E.2d 581, 584

(Ct.App. 1994).
FINDINGS OF FACTS

It is undisputed that at some time prior to 1989, Defendant Miles acquired ownership of
the Property and began operating a gasoline station on the Property. On or about July 17, 1989,
‘Defendant Miles notified the South Carolina Department of Health and Environmental Control
(DHEC) that a release of petroleum had occurred on the Property in the vicinity of the
.-underground storage tanks (USTs) then loéated on the Property. (Release or 1989 Release). This
Release was confirmed by DHEC on or about August 12, 1989. In or about 1991, Defendant
Miles had the USTs then located on the Property removed and some soils contaminated by
petroleum were removed. In 1993, petroleum constituents were identified in a groundwater
sample from a well on the Plaintiffs’ land, which‘is located southwest of the Property, Since
1989, DHEC has been working with Defendant Miles to assess and remediate the 1989 Release.
Between 1991 and 2001 various types of businesses operated on the Property until Defendant
Miles constructed a new gasoline service station and installed new USTs on the property in 2001.

In June 2004, Defendants Al C. Browder Jr. and Kelly J. Browder took title to the
Property and the business then known and operated as Greenwave Amoco from Defendant
Miles. Since 2004, the corporation Greenwave Enterprises, Inc. has operated the gasoline
service \station and convenience ‘store, Greenwave Amoco I, located on the ?roperty. The

Browder Defendants had no connection to the Property or the operation of the service station and

convenience store prior to their purchasing the Propei‘ty in 2004,

AT
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~

After careful review of the pleadings, the briefs submitted by the parties, including
exhibits, relevant portions of deposition transcripts, and affidavits, the Court finds the following
facts are not in dispute and are sufficient for disposition of the Browder Defendants’ Motions:

1. Defendant Miles owned the Property from 1981 through about June 10, 2004,
[Title to Real Estate, Ex. 2 to Browder Defendants’ Memorandum in Support of Motion
Summary Judgment)

2. Defendant Miles owned and operated a service station on the Property from 1981
until 1992 and owned and operated seven betroleum Underground Storage Tanks-(USTs) located
on the Property from 1981 until their removal in 1992. [South Carolina Department of Health
and Environmental Control (DHEC) letter to Browder, 9/7/05, Ex. 3 to Browder Defendants’
Memorandum in Support of Motion Summary Judgment; Depo. of D. Miles, p. 65, In. 7-13]

3 On or about July 17, 1989, a release of petroleum product from one or more of the
seven USTs was identified and reported to DHEC. [DHEC 1etter to Browder, 9/7/05, Ex. 3 to
Browder Defendants’ Memorandum in Support of Motion Summary Judgment; Depo, of J. Grant
p. 30-31]

4. DHEC began remediation activities to address the petroleum release in 1989.

[DHEC letter to Miles, 10/12/89, Ex. 4 to Browder Defendants’ Memorandum in Support of

Motion Summary Judgment]

5. On October 12, 1989, DHEC advised Defendant Miles it had determined that
Defendant Miles was responsible for the Release and since that time DHEC has been in periodic
communication with Defendant Miles concerning the investigation, assessment, and remediation

of the Release. [DHEC letter to Miles, 10/12/89, Ex. 4 to Browder Defendants’ Memorandum in

¢« W

g
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Support of Motion Summary Judgment; DHEC Overview of UST #12097, Ex. 5 to Browder
Defendants’ Memorandum in Support of Motion Summary Judgment]

6. Under the State Underground Petroleum Environmental Response Bank
(“SUPERB Act”), SC Code Ann. § 44-2-10, et seq.,, DHEC is responsible for directing,
overseeing and funding the remediation of releases from eligible USTs. [Depo. of J. Grant, p.
38] |

7. DHEC determined the seven USTs on the Property were SUPERB-eligible USTs.
[DHEC letter to Miles, 4/18/96, Ex. 6 to'Browder -Defendants’ Memorandum in Support of
Motion Summary Judgment]

8. The seven USTs we£e removed from the Property in 1992. [UST Registry, Ex. 7
to Browder Defendants” Memorandum in Support of Motion Sinnmary Judgment; DHEC letter
to Browder, 9/7/05, Ex. 3 to Browder Defendants’ Memorandum in Support of Motion Summary
Judgrrient] _

9. The Plaintiffs own real property (McCoy'Land) southwest of the Property, and
groundwater travels from the Property to the McCoy Land.,

10.  The groundwater in the area of the Property generally flows in a southwesterly
direction at a rate of 50 feet or less per year. [Depo. of J. Grant, p.35-36 and 45; Rapid
Assessment Report, May 1998, p. 4,.Ex. 10 to Browder Defendants’ Memorandurﬁ in Supﬁort of
Motion Summary Judgment; Consultech Tier-II Report, 9/21/06, Ex. 11 to Browder Defendants’
Memorandum in Support of Motion Summary Judgment]

11.  In August of 1993, an analysis of groundwater samples taken from a monitoring
well on the McCoy Land indicated the groundwater contained elevated BTEX (benzene, toluene,

ethylbenzene, and xylenes), constituents of petroleum. [Depo. of J. Grant, p. 36; Fuss and

s%ﬁg .
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O’Neill letter to McCoys, 8/27/07, p. 2, Ex. 9 to Browder Defendants’ Memorandum 1n Support
of Motion Summary Judgment]

12. The petroleum released from the USTs on th_e Property does not pose an imminent
threat to human health, safety, or the environment. [Depo. of J. Grant p. 26-28; Depo. of M.
McCoy p. 99; Rapid Assessment Report, May 1998, p. 6-7 and Appendix III, Exposure Analysis,
Ex. 10 to Browder Defendants’ Memorandum in Support of Motion Summary Judgment]

13.  DHEC has directed and funded petroleum remediation activities on the Property
and on the McCoy Land and continues to conduct.and fund additional remediation activities.

14, Onor aboﬁt May 17, 2004, Defendant Miles and the Browders entered into and
executed a Purchase Agreement for the Browders’ purchase of Greenwave Amoco. [Purchase
Agreement, Ex.'1 to Browder Defendaﬁts’ Memorandum in Support of Motion Summary
Judgment] |

15.  In the Purchase Agreement, Defendant Miles represented to the Browders that no
claim, litigation, procqeding, or investigation was pending or threatened against Defendant Miles or
Greenwave Amoco that would materially adversel); Vaﬂ'ect Greenwave Amoco. [Purchase
~ Agreement § 6.8, Ex. 1 to Browder Defendants’ Memorandum in Support of Motion Summary
Judgment]

16.  Defendant Miles represented to the Browders that “none of the representations or
warranties of [Defendant Miles] contain or will contain any untrue statement of a material fact or
omit or will omit or misstate a material fact necessary in order to make statements in [this Purchase]
Agreement not misleading.” Also, Defendant Miles represented he knew of “no fact[s] that [have]
resulted, or that in the reasonable judgment of [Defendant Miles] will result in material change in

the business, operations, or assets of [Defendant Miles] that [were] not set forth in [this Purchase]

¢ NE
#o
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Agreement or otherwise disclosed to [the Browders].” [I"urchase Agreement § 6.9, Ex. 1 to
Browder Defendants’ Memorandum in Sdpport_ of Motion Summary Judgment] |

17.  The Browders entered ‘into the Purchase Agreement in reliance on the assertions
contained in Sections 6.8 and 6.9 of the Purchase Agreement and elsewhere in the Purchase
Agreement. [Depo of A. Browder, p. 16 In. 1-8]

18.  Defendant Miles knew at the time he signed the Purchase Agreement DHEC had
been and was continuing to investigate the Property. [Depo. of D. Miles, p. 122, In. 16-20; DHEC
Jetter to Miles, 7/25/03, Ex. 14 to :Browder- Defendants’ Memorandum in Support of' Motion
Summary Judgment]

19.  Defendant Miles transferred title to the Property and Greenwave Amoco to the
Browders on or about June 10, 2064. [Title to Real Estate, Ex. 2 to Browder Defendants’
Memorandum in Support of Motion Summary Judgment]

20.  Since purchasing the Prope;ty, thé Browder Defendants have provided reasonable
access to the Property to DHEC and its contractors to conduct remedial activities on the
Property. [Depo. of S. Briney, p. 99, In .21 —p. 100, In. 12, Depo. of J. Padgett p. 58, In. 20 — p.
60, In. 1.]

21.  Analytical results from a comprehensive groundwater sampling event on October
8, 2010, show that concentrations of chemicals of concern related to the release have generally
remained stable or decreased and the groundwater contaminant plume *“continues to decrease in
size.” [DHEC letter to Miles, 11/2/10, Ex. 12 to Browder Defendants’ Memorandum in Support

of Motion Summary Judgment]

7‘ME
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22.  No constituents of petroleum that may have existed on the Property at the time the
Browder Defendants purchased the Property in 2004 have migrated onto the McCoy Land.
[Depo. of J. Grant, p. 45-46)

23.  Asaresult of the present litigation, which arose out of proceedings or investigations
related to the Release of petrdleum from USTs owned by Defendant Miles in or before 1989 and
were ongoing prior to the Browder Defendants acquiring Greenwave Amoco, the Browders and/or
Browder Defendants have incurred substantial costs and damages to themselves and thejr business.

CONCLUSIONS-OF LAW AS TO THE PLAINTIFFS’ CLAIMS

There is no genuine issue as to any material fact and, therefore, the Browder Defendants

are entitled to judgment dismissing the Plaintiffs’ claims as a matter of law.

Plaintiffs’ First Cause of Action - Negligence/Gross Negligence

In OE‘dCI' to prevail under claims of Negligence/Gross Negligence, Plaintiffs must
establish three essential elements: (1) the Browder Defendants owed Plaintiffs a duty of care, (2)
a breach of that duty by a negligent act or omission, and (3) the breach was the proximate cause
of the Pléint,iffs’ injury. Reiland v. Southland Equipment Service, Inc., 330 S.C. 617, 634, 55
S.E.2d 145, 154 (Ct. App. 1998). If the Plaintiffs fail to prove any one of these elements, the
action will fail. Id.

The Plaintiffs allege the injury to the McCoy Land resulted from the release of petroleum
product in or before 1989 from USTs located on the Property. When a release of petroléum
occurs from a UST, liability for the release rests with the owner or operator of thp UST at the
time of the release. [Depo. of J. Padgett p. 56, .In. 7 - p. 57, In. 13] Defendant Miles was the
owner of the USTs at all tirr;es rclevant'to this matter. The leaking USTs were removed from the

Property by Defendant Miles in 1992 and the Browder Defendants did not acquire the Property

s ME
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until 2004, fifieen years after the Release was first discovered by DHEC. DHEC has been
directing the remedial actions at the Property since that time. The remedial actions have been
conducted by DHEC approved contractors and have been funded under the SUPERB Act
Financial Responsibility Fund, SC Code Ann. § 44-2-10, et seq.

In the present case it is also undisputed, as established by the deposition testimony of the
DHEC’s witnesses, that the Browder Defendants have not breached any duty they may have as
the current owners of the Property. Based on the chronology set forth above, there s no -
evidence of ‘any release from the USTs located on the Property after the Browder Defendants.
acquired the Property. [Depo. of J. Padgett, p. 57, In. 13-14; Depo. of J. Grant, p. 34, In. 13 - p.
35 ‘ln. 11] The Browder Defendants.have: 1) operated and maintained any and all eqﬁipment and
appurtenances associated with storage, dispensing, and sale of petroleum products in accordance
with all applicable statutes and regulations; 2) alloﬁed for free and clear access to DHEC staff
and contractors to carry out necessary actions in respbnse to the 1989 Release from former USTs
at the Property; and, 3) conducted activities at the Property in a manner that does not impede
remediation activities or contribute to or exacerbate any existing contamination in the soil or
groundwater below the Property.

In addition to proving a duty and breach of that duty, to prevail on a negligence/gross

.negligence claim, the Plaintiffs must prove any breach was the proximate cause of the injury
alleged. Based on the undisputed facts in this case, the Plaintiffs are unable to do so. Proximate

cause requires both proof of causation in fact and legal cause. Bramlette v. Charer-Medical-

Columbia, 302 S.C. 68, 72, 393 S.E.2d 914, 916 (1990). Causation in fact is proved by
establishi'ng the damage would not have occurred “but for” the defendant’s negligence and legal

cause is proved by establishing foreseeability. Id, With the undisputed facts in this case, the

s ME
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Plaintiffs are unable to prove either causation in fact or legal cause against the Browder
Defendants. The damage alleged by the Plaintiffs was caused by a release of petroleun from the
Property years before the Browder Defendants took title to the Property. Undisputed testimony
from the Plaintiffs’ expert witness establishes any contamination existing on the Property at the
time the Browder Defendants took title in 2004 will not reach the: McCoy Land until at least
2022. [Depo. of J. Grant, p. 35, In. 12 — p. 36 In. 7, p.- 46 In. 4-6] Even if the Plaintiffs could
point to some undisputed fact that supports their contentiqn that the Browder Defendants had
breached some-duty imposed on them after ihey became owners of the Property in+2004, the.
Plaintiffs cannot show “but for” that breach an injury would not have occurred. The
contamination found on the McCoy Land in 1993 and again in 2007 existed independent of any
actions taken or not taken by the Browder Defendants. The facts also do not support legal cause
on the part of the Browder Defendants, as the contamination of the Plaintiffs’ land occurred prior
to the Browder Defendants taking title to the Property.

The Browder Defendants have not breached any duty they may have to the Plaintiffs and
no actions or inactions by the Browder Defendants proximately caused the injury alleged by the
Plaintiffs in this case. Plaintiffs have produced no evidence to the contrary. Because the
Plaintiffs are unable to prove all three elements necessary to recover under a negligence/gross
negligence cause of action, the cause of action must fail. Therefore, there is no genuine issue as
to any material fact and Browder Defendants are entitled to judgment as a matter of law on all
Negligence/Gross Negligence claims.

Plaintiffs' Second Cause of Action - Negligence per se

In the Second Amended Complaint, Plaintiffs assert generally that the Browder

Defendants “violated and intentionally violated” the South Carolina Pollution Control Act, §48-

° % o
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| 1-10 et seq., 'SC Code Ann., the State Underground Petroleum Environmental Response Bank
Act, SC Code Ann. §§ 44-2-10 et seq., and the South Carolina Hazardous Waste Management
Act, SC Code Ann. §§44-56-10 et seq., and regulations promulgated thereto.

The legal obligations of a person who subsequently acqﬁires title to a site where a
petroleum release has occurred and the leaking undergfound storage tanks have been removed
are set forth by the SUPERB Act, S.C. Code Ann. § 44-2-10 to -150, and in particular S.C. Code
Ann. § 44-2-80(c). Since acquiring ownership in 2004, the Browder Defendants have complied
with' their ‘obligations set forth in the SUPERB Act and- applicable implementing -regulations
including S.C. Code Ann. Regs. 61-98, by allowing DHEC and its contractors access to the
Property to conduct any and all actions that have been determined by DHEC to be necessary to
respond to the 1989 Release.

The Plaintiffs have neither alleged any violative actions by the Browciér Defendants nor
produced any evidence that the Browder Defendants have not complied -with statutory
requirements. As previously addressed, DHEC personnel have testified the Browder Defendants'
have and continue to fulfill their statutory obligations regarding the operation of Greenwave
Amoco [ and have provided DHEC contractors free and clear access to the Property to undertake
necessary actions related to the 1989 Release.

For negligence per se, Plaintiffs must not only establish a statutory duty and breach of
that duty, but they must also establish that the breaéh was the proximate cause of the injury
alleged. “The finding of a statutory violation, however, does not end the inquiry. The causation

of the injury must also be evaluated.” Whitlaw v. The Kroger Co., 306 S.C. 51, 54,410 S.E2d

251, 253 (1991). - As discussed above, based on the facts developed in this case, the Plaintiffs are

r
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unable to prove that Any action or inaction by the Browder Defendants after they became owners
of the Property in 2004 was the proximate cause of the injury alleged by the Plaintiffs.
Accordingly, the Plaintiffs’ claim of negligence per se against the Browder Defendants
fails r;ot only because the facts do not establish that the Browder Defendants violated a statutory
requirement meant for the protection of the Plaintiffs, but also beéause actions by the Browder
Defendants were not the proximate cause of the injury alleged by the Plaintiffs. The Browder
Defendants are entitled to judgment as a matter of law on thé Plaintiffs’ negligence per se claims,

Plaintiffs’ Third Cause of Action - Trespass A

To succeed in establishing an actionable trespass by the Browder Defendants, the
Plaintiffs must show: (1) the Browder Defendants committed an affirmative act; (2) the Browder
Defendants intentionally invaded the Plaintiffs’ land; and, (3) the injury to the Plaintiffs’

property was a direct result of that invasion. Snow v. City of Columbia, 305 S.C. 544, 553, 409

S.E.2d 797, 802 (Ct. App. 1991). “Trespass does not lie for nonfeasance or failure to perform a
duty.” | Id. Plaintiffs do not allege in their Complaint, and no evidence has been developed, that
the Browder Defendants committed an affirmative act required for an action in trespass. Second,
there is no evidence that the Browder Defen&ants intentionally invaded the Plaintiffs’ property
and, therefore, since there was no invasion by‘ the Browder Defendants, there was no injury
caused by the Browder Defendants. I

Here it is undispﬁted that petroleum contaminants were first discovered in a monitoring
well on the Plaintiffs’ property in 1993, eleven years before the Browders acquired the Property.
The Browder Defendants have taken no affirmative action since obtaining title to the Property in

2004 to invade Plaintiffs’ property. On the contrary, since taking title to the Property, the

Browder Defendants have: 1) operated and maintained any and all equipment and appurtenances

12
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associated with storage, dispensing, and sale of 4petroleum products in accordance with all
applicable statutes and regulations; 2) allowed for free and clear access to DHEC staff and
contractors to carry out necessary actions in response to the 1989 release from former USTs at
the Property; and 3) conducted activities at the Property in a manner that does not impede
remediation activities or contn'buté to or exacerbate any existing contamination in the soil or
groundwater below the Property.

Plaintiffs’ own expert, Jeremy Grant, testified during his deposition that because of the
distance between the Property and the McCoy Land and the flow rate of the groundwater in the
area, no petroleum co;stiments that may have been present in the soils and/or groundwater under
- the Property in 2004 when the Browderé took title to the Property have reached the McCoy
Land. The Browder Defendants clearly cannot be said to have taken an affirmative act to
intentionally invade the McCoy Land that resulted in harm. Any contamination impacting the
McCoy Land is the result of constituents from the 1989 Release while the Property and USTs
were owned and operated by Defendant Miles.

Because fr.he Plaintiffs cannot establish an intentional invasion of the Plaintiffs’ property
as a result of an affirmative act by the Browder Defendants, the Browder Defendants are entitled
to judgment as a matter of law on this cause of action. .

Plaintiffs’ Fourth Cause of Action - Strict Liability

Plaintiffs’ allege the handling, storage, and management of petroleum in underground
storage tanks are abnormally dangerous and ultra-hazardous activities and Browder Defendants
are strictly liable for the injury to the Plaintiffs. “The extent to which the common law
recognizes liability without fault is quite limited. Traditionally, ‘no fault’ or ‘strict’ liability was

confined to a few narrowly defined categories such as cattle trespass, public callings, certain

73
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kinds of nuisance, and so-called ultrahaZardous activities.” Snow v. City of Columbia, 305 S.C.
544, 549-50, 409 S.E.2d 797, 800 (Ct. App. 1991).
There are three requirements to find an activity is ultra-hazardous:
1) the activity must involve a risk of serious harm to person or property;
2) the activity must be one that cannot be performed with complete safety no matter how
much care is taken; and
3) the activity must not be of common occurrence in the particular community.

Ervin, South Carolina Requests:to Charge — Givil,.§2-5, South Carolina Bar Continuing Legal

Education Division, 1994. Additionally, the injuries alleged must flow from the abnormally
dangerous propensities of the condition or thing. Id.

Operation of a service station meets none of these requirements. Operating a service
station does not involve a risk of serious harm, can be done safely, and the existence and
operation of service stations is a common occurrence in communities across South Carolina.
Plaintiffs’ expert, ‘who has been involved in environmental remediation activities at
#pproximately 100 service stations [Depo. of J. Grant, p. 41 In. 21-23], testified in his deposition
that a service station can be operated. safely [Depo. of J. Grant, p. 42 In. 13-15] and service
stations are located in close proximiiy to retail and residential areas. [Depo. of J. Grant, p. 43 In.
7-11]
| Further, it is undisputed that the release or activity that is the cause of the alleged harm to
the Plaintiffs arose some 15 years before the Bréwder Defendants began operating Greenwave
Amoco 1. Because Plaintiffs have asserted no facts that sustain a claim that the common gas
station activities conducted by Browder Defendants since 2004 have a high degree of risk, that

any associated risk cannot be eliminated, and that gas stations and associated activities are not
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common usage, the Plaintiffs’ cause of action against Browder Defendants based on strict
liability fails and are dismissed as a matter of law. |
Plaintiffs’ Fifth Cause of Action - Nuisance

In order to prevail on a claim of nuisance againsf Browder Defendants, Plaintiffs must
demonstrate: (1) there has been an unreasonable interference; (2) with use and enjoyment of
Jand; and (3) a wrongful a'ct by the Browder Defendants was the natural and proximate cause of
the injury suffered by the Plaintiffs. Michael G. Sullivan and Douglas S. MacGregor, Elexhents

of Civil Causes of Actien, 4% Ed., South Carolina Bar Continuing Legal Education (2009}

There are no facts establishing any action by the Browder Defendants is the natural and
proximate cause of the contamination existing on the McCoy Land. The undisputed evidence
establishes the Release that allegedly harmed Plaintiffs occurred sometime in or before 1989 and
no releases have occurred during the time the Browders have owned the Property and operated
Greenwave Amocd I. [Depo. S. Briney, p. 91, In. 24-p. 92; In. 14] As previously discussed, the
Browder Defendants did not take title to the Property until 2004 and any contaminants existing
on the Property when the Browder Defendants took title have not migrated to the MéCoy Land.
Recent data shows concentrations of chemicals of concern on Plaintiffs’ property are remaining
stable or decreasing and the groundwater contaminant plume on the McCoy Land is continuing
to decrease in size. [DHEC letter to Miles, 11/2/10, Ex. 12 to Browder Defendants’
Memorandum in Support of Motion Summary Judgment] Further, DHEC continues to undertake
remediation at the Property to address concentrations of chemicals of concern. [DHEC letter to

Miles, 10/7/11, Ex. 13 to Browder Defendants’ Memorandum in Support of Motion Summary

+ Judgment]

15 MEB
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Because there is no factual dispute that the Browder Defendants have not unreasonably
interfered with the flaintiffs’ use and enjoyment of their property and‘ no action by the Browder
Defendants is the natural and proximate cause of the injury aliegedly suffered by the Plaintiffs,
the Browder Defendants are entitled to judgment as a matter of law on this cause of action.

Plaintiffs’ Sixth Cduse of Action - Civil Conspiracy

‘The elements of a civil conspiracy in South Carolina are (1) the combination of two or
more people; -(2) for the purpose of injuring the plaintiff, (3) that causes special damages.

LaMotte'v: -Punch Line of Columbia, Inc., 296 S.C. 66, 370 S.E.2d 711 (1988); Cowburn.v. -

Leventis, 366 S.C. 20, 49, 619 S.E.2d 437, 453 (Ct. App. 2005); Ellis v. Davidson, 358 S.C. 509,
595 S.E.2d 817 (Ct. App. 2004); see also Peoples Federal Savings & Loan Ass'n of S. Carolina
v._Resources Planning Corp., 358 S.C. 460, 470, 596 S.E.2d 51, 56-57 (2004) (“A civil
conspiracy is a combination of two or more parties joined for the purpose of injuring the plaintiff
and thereby causing special damage.”) (citation omitted). It is essential that the plaintiff prove
all of these elements in order to recover. Lyon v. Sinclair Refining Co., 189 S.C. 136, 200 S.E.
78 (1938). The “essential consideration” in civil conspiracy “is not whether lawful or unlawful
acts or means are employed to further the conspiracy, but whether the primary purpose or object

of the combination is to injure the plaintiff.” Lee v. Chesterfield General Hosp., Inc., 289 S.C. 6,

13,344 S.E.2d 379, 383 (Ct. App. 1986).

The undisputed facts in this case establishes the Browder Defendants’ first contact w{th
\Defendant Miles was in 2004 [Depo. of A. Browder, p. 63; Depo. of D. Miles, p. 114-115] and
their first contact with DHEC concerning the Property was in 2005 [Depo. of A. Browder, p. 20].
It is undisputed the Release of petroleum at the Property occurred in or before 1989 and

contamination had already reached the McCoy Land in 1993. It is also undisputed any action or

16 %
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inaction by the Browder Defendants after they first had contact with Defendant Miles and DHEC
in no way influenced the migration of contaminants from the ‘Property to the McCoy Land.
Accordingly, as contaminants had already reached the Plaintiffs’ property at least eleven years
prior to Browder Defendants first meeting Defendant Miles or DHEC, it.is impossible that the
Browder Defendants conspired with Defendant Miles or DHEC to take action to injure the
Plaintiffs. |
¢~ - Further, Plaintiffs’ claim of civil conspiracy fails on its face as Plaintiffs have failed to
- #allége-orestablish special damages. Under the heightened pleading standard-set-forth in Rule
9(g), SCRCP, “[w]hen items of special damage are claimed, they shall be specifically stated.”
Plaintiffs’ failure to properly plead the third element is automatically fatal to their claim.
Accordingly, Plaintiffs’ have presented no facts establishing the elements of a civil
conspiracy and the Browder Dcfehdants are entitled to judgmént as a matter of law on this cause

of action.

CONCILUSIONS OF LAW AS TO THE BROWDERS CROSS-CLAIM AGAINST
DEFENDANT MILES

The undisputed facts also establish Defendant Miles is liable to the Browder Defendants
for making false and misleading statements in the Purchase Agreement and breaching the terms
of the Purchase Agreement, which have required the Browder Defendants to expend significant
costs to defend themselves for actions arising out of the matters not disclosed.

It is undisputed Defendant Miles and the Browder Defendants entered into the Purchase
Agreement on May 17, 2004 for the sale of the Property ;md Greenwave Amoco from Defendant
Miles to the Browders. It is also undisputed that in the Purchase Agreement Defendant Miles
represented: “Seller [Miles] has no knowledge of any claim, litigation, proceeding, or

investigation pending or threatened against Seller that might result in any material adverse

17 =
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change in ‘the business or condition of the assets being conveyed under this Agreement.”
[Purchase Agreement § 6.8, Ex. 1 to Browder Defendants’l Memorandum in Support of Motion
Summary Judgment]. The Agreement also stated: “[n]one of the representations or warranties
of Seller contain or will contain any untrue statements of a material fact or omit or will omit or
misstate a material fact necessary m order to make statements in this Agreement not misleading,
Seller knows of no fact that has resulted, or that in the reasonable judgment of Selling [sic] will
* result in material change in the business, operations, or assets of Seller that has not been set forth
~in this "Agreement or otherwise disclosed to Buyer.” ‘[Purchase Agreement §26.9, Ex. 1 to
Browder Defendants’ Memorandum in Support of Motion Summary Judgment] The Agreement
also states that the obligation of the Browders to purchase the assets is subject to the fulfillment,
prior to or at the closing date, of certain conditions, one of which is that: “All representations and
warranties made in this Agreement by Seller . . . shall be true as of the closing date as' fully as
those such representations and warranties had been made on or as of the closing date, and, as of
the closing date, Seller shall not have violated or shall have failed to perform in accordance with
any covenant contained in this Agreement.” [Purchase Agreement §10.1, Ex. 1 to Browder
Defendants’ Memorandum in Support of Motion Summary Judgment] Finally, the Agreement
states, “This Agreement constitutes the entire agreement between the parties pertaining to its
subject matter and it supersedes all prior contemporaneous agreements, representations, and
understandings of the parties. No supplement, modification, or amendment of this Agreement
shall be binding unless executed in writing by all parties.” [Purchase Agreement §15.6, Ex. | to
Browder Defcndants’ Memorandum in Support of Motion Summary Judgment]

The evidence is clear that as early as 1989, Defendant Miles knew DHEC was

investigating the release of petroleum at the Property. The evidence also establishes DHEC was
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in regular contact with Defendant Miles from beginning in 1989 and continuing even after the
Browder Defendants took title to the Property in June 2004. [DHEC Overview of UST #12097,
Ex. 5 to Browder Defendants’ Memorandum in Support of Motion Summary Judgment]
Signiﬁcantly, in July 2003 DHEC sent a letter to Miles informing him that five monitoring wells
that had been installed on the Property had been destroyed and he needed to have them replaced.
{DHEC letter to Miles, 7/25/03, Ex. 14 to Browder Defendants’ Memorandum in Support of
Motion Summary Judgment] However, Defendant Miles took no action to replace the destroyed
wells, and they were not replaced until September 2006, after Defendant Miles transferred the
Property to the Browder Defendants. [Consultech Tier II Report 9/21/06, Ex. 11 to Browder
Defendants’ Memorandum in Support of Motion Summary Judgment] As a result, the Browder
Defendants had no knowledge of monitoring wells on the Property prior to purchasing the
Property in 2004.

On May 17, 2004; when Defendant Miles executed the Purchase Agreement with the
Browder Defendants, he knew about the ongoing DHEC investigation of the Property, yet he
represented to the Browder Defendants in the Purchase Agreement that there was no
investigation pending or threatened that might result in any material adverse change in the
business or condition of the assets being conveyed under this Agreement, He also represented
that the representations and warranties made by him in the Purchase Agreement “shall be true as
of the closing date.” Defendant Miles breached this provision of the Purchase Agreement when
he remained silent and allowed the transfer to take place on the closing date knowing the;e was
an ongoing DHEC investigation of the Property. The Browder Defendants relied on Defendant

Miles’ representations when executing the Purchase Agreement and when closing the

19'_1)/&'&
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transaction. The Browder Defendants had a right to rely on Defendant Miles’ representation that
resulted in their executing the Purchase Agreement and purchasing the Property.

The false and misiead‘mg actions and statements made by Defendant Miles to induce the
Browders into executing the Purchase Agreement and Defendant Miles’ failure to correct the false
and misleading actions and statements prior to the closing of the transaction are in breach of the
Purchase Agreement and, therefore, _render Defendant Miles m default of the Purchase Agreement
and liable for all costs and expenses incurred by the Browder Defendants resulting from the
Plaintiffs’ instituting this action against the Browder Defendants; : The amount of .costs and expenses
will be determined in a separate damages phase of trial.

ORDER

For the foregoing reasons, the Court grants the Browder Defendants’ Motion for
Summary Judgment dismissing with prejudice the Plaintiffs’ claims against the Browder
Defendants and grants judgment in favor of the Browder Defendants in their cross claim against
Defendant Miles.

IT IS SO ORDERED THAT the Plaintiffs’ Second Amended Complaint against .
Defendants Al C. Browder Jr., Kelly J. Browder, and Greenwave Enterprises, Inc. d/b/a
Greenwave Amoco I should be and is hereby dismissed and ended, with prejudice.

Further, IT IS SO ORDERED THAT Defendant Miles is liable to the Browder
Defendants for all costs and expenses incurred by the Browder Defendants in defending this

action in an amount to be determined in a damages phase of trial.

Decemberz 2011 ; ;3 2 ;Z“/&

Bamberg, South Carolina The Honorable D.A., Early, III
Circuit Court Judge — Second Jud1c1al Circuit
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
' ) FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) C/ANO.: 2007-CP-18-1914

Michael T. McCoy and Arcada J. McCoy,
Plaintiffs,

DEFENDANT MILES® MOTION FOR
RECONSIDERATION AS TO THE

AWARD OF COSTS AND EXPENSES
TO THE BROWDERS, DEFENDANTS

Vs.

)

)

)

)

)

)
Greenwave Enterprises, Inc., d/b/a )
Greenwave, I, a/k/a E.E.’s O.B. )
Enterprises, Inc., Greenwave Ents, Inc., )
Smitty’s Citco, Smitty’s Citgo, a.k.a )
Browder Properties, LLC; Greenwave )
Amoco, d/b/a Greenwave Amoco I, a/k/a )
Amoco Oil Company, f/k/a Country Club )
Shell, f/k/a Amoco Quick Stop; Al C. )
Browder, Jr., a/k/a Al C. Browder; Kelly J. )
Browder; Douglas M. Miles, and South )
Carolina Department of Health and )
Environmental Control, )
)

)

)

Defendants.

DOUGLAS M. MILES, through his undersigned attorney, moves for reconsideration of
so much of the Order of tﬁé Honorable Doyet A Early, ITI, dated December 20, 2011, which /
grants relief to the Browder Defendants for costs and expenses for the following reasons:

(1) The Defendants, Greenwave Enterprises, Inc., d/b/a Greenwave Amoco_ I, AlC.
Browder, J r a/k/a Al C. Browder and Kelly J. Browder (hereafter the “Browders™), entered into a
“Commercial Real Estate Purchase Agreement” (Agreement) dated October 11; 2005, with
Douglas M. Miles, for the purchase of Greenwave Amoco. (See Exhibit “1")

(2) At the time the Browders and Miles entered into the Agreement, there wcfe no

facts that would result in the material change in the business or assets of the Seller (Miles) not set

'forth in the Agreement. (See Exhibit No. 1, paragraph 6.9, page 5).
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(3)  Atthe time of the sale by Miles to the Browders, there were no suits or actions |
threatened or instituted to restrain, enjoin, or otherwise prohibit the consummation of the
Agreement. (It has not been contested that the Browders have been prevented from operating
Greenwave Amoco since October 11, 2005). (See Exhibit No. 1, paragraph 10.4, page 8).

4) The fact that Miles had been requested to remediate the site of Greenwave Amoco
is not disputed. However, as may be seen from Exhibit No. 10, “Rapid Assessment Report dated
May 1998, the site was remediated with the offending tanks removed. (Seé Exhibit No. 10, page
1), Furthermore, the Rapid Assessment Report indicates there were no apparent damages to the
public. (See Exhibit No. 10, paragraph 5.1, page 2).

(5)  Based on the above, Miles believes there is a genuine issué of fact as to any
misrepresentation for cost of fact made at the time of entering into the Agreement with
Browders.

THEREFORE, Defendant Miles, prays that so much of the Honorable Doyet A. Early,

III’s, Order dated December 20, 2011, be modified to relieve Miles from costs and expenses to

W

G. Waring Parker

G. WARING PARKER LAW FIRM, LLC
907-B N. Main Street (29483) '
P.O. Box 786

Summerville, SC 29484

(843) 821-7323 (Telephone)

(843) 821-7097 (Facsimile)
gwaringparker@bellsouth.net -

the Browders.

St. George, South Carolina
December 29, 2011
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This Agrecment entered into this the 4™ day of May, 2004 by a'nd among' Douglus Miles,
' T AL H
(hercinz.Rer *Seller”), and Al C, snd Kelly Angwder. hereinafier "Buyer”).
: WHEREAS, Seller owns a business known as Grecawave Amoco; and

WHEREAS, Scller owns equipment, faventory, contract rights, and miscellancc: ssets

uscd in connection with the operations of itz business,: and
: 'WHEREAS, Buyer desires to acquire substantially all of the real estats and asse:= ued or

| -
uszfi] +3, or intended 10 be used in the operation of Sellers business and Seller desiics to sel)

such reul estate and assets to Buyer: nnd

I )
f NOW, THEREFORE, in consideration of mutusl covenants contzined herein nrd other

gooit‘ and valuable consideration the recoipt and sufficiency of which is hereby acknaw lixdged,

the f-nr.lcl agree as follows: ’
SECTION 1, RE
l: R A ASSETS PURCHASED. " Seller rgrees (0 sell to Buyer and Buyer agieis (o

ppn':ha.fe from Seller, on the teerns and conditions set forth in this Agreement the follow ing

Invéntury and real estate ("Asscis”) (“Real Estate"): Greenwave Amoco 500 Boone Hill Rosd

Suiiraniville. SC 2948'3. Inventory snd equipment to transfer with sale is listed o echibit

“A:.:‘ and attached to this Agreement,
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1.1.2 Al inventories and supplies owned by Seller togethar with any replacemunts or
additions to the inventories made prior to the closing date, but ucludinﬁ inventory dispused of in

the ordlnary course of Selier’s business.
.13 Seller’s goodwill and Business name upon approval of any franchise holders,

12 ASSUMPTION OF LIABILITIES
3uyer shall be responsible for any unfilled orders from any vendors or equipment

service contracts, cmpioyee taxes, Jiability insurance, and utilities from closing. Buyer t) 2ezure

Py

propert casualty loss policy and name Seller as loss payee on property insuranes until bulince
of pirchase price is paid In full,

SECTION 2, EXCLUDED ASSETS

Excluded from this sale and purchasa are Seller's ;

SECYION 3. PURCHASE PRICE FOR ASSETS

The purchase price for the Real Estate and usc'u. as shown on exhibit “A" shall bs

$1,:.00.000:60, (One million two hundred thousand dollars) .

SECT ON 4 PAYMENT OF PURCHASE PRICE

The price for the Assets shall be paid s fallows:

. /a,m '

4
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4.1 At the time of acceptance by all parties ths terms of this contract Buyer shall sause

to be delivered to Seller the sum of $10,000.00 (ten thousand doll.ars).'. See terms.,

_ 42 Ontheclosing of this transiction the Buyer will accept a genersl warranty dexd,
with transfer stamps affixed, a cash payment to Seller of $190,000,00 and the Buyer will €ticute
a not> and mortgage for the balance of the purchase price ($1,000,000.00), to be paid in xqud

o, B8l
monthhy payments orsaémgts for twenty years. The payments will include the princiyie tnd

inten:st at the rate of 5.5%. .

4.3  Late fees will incur if any payménl is ten days iu!n at the rate of ten per ceml ¢f the,
paymer ; smount, After thirty duys default by the Buyer Seller shall at his option begin
forecJosure proceedings and Buyer will be responsible for all costs incurred by the Selle: ) bring

the prorecedings.

SECTIDN 5. OTHER AGREEMENTS

At closing, the parties shall execuie the following sdditional agreements:
[ 5.1  Tha noo-competition agreement between Buyer and Scller. . '
32  The non-competition sgreement between Buyer and Selling Shag:holder.’
. :!.5 The Cnnsul.tina Agreement behween'Buycr end Selling Sharcholder.

SECTIDN 6, CONTINGENCIES
#.1  This sale shall be contingent upon the Buyer being able within ninety days ol the .

sign!ng.of this agreement to obtain a Lottery and Beer sales ]ieeme.f.rom the State éf South

Carclins. If Buyer is unable to obtain the licenss, after making all applications in a timely

maniet than Scller will refund the deposit amo.unt"of s 10.000.00. Any other faflare an Ihie

part of the Buyer to proceed with the terms of this contract will result in Huyer forluting

the leposit.
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6«2 Clusing. shall take placs within 100 dxys of the signing' of this agreement iz y
place determined by Buyer. Buyer to pay attomey fwu for title search and title insurance, Buyer
to pay fer any survey*s déne. : '

i3 TITLETO ASSETS. Except as deseribed §n the Agreement, Sfllur anlds
good an:! marketable title to the assets, fres and clear of restrictions on or conditions to tram for

o xxvignment, and free and clear of fiens, pledges, charges or encumbrances except utility
easerorts and City and County easements.

44 BROKERS ANDFINDERS.  Neither Seller nor Selling Shareholier has
esmploy:d any broker or finder In connection with tho transaction contemplated by this
Agresmr.ant or taken action thnt would give rise to valid claims sgainst any party for s brokaage

comunis.iion, finder’s fee or other like payment. )
65 TRANSFER NOT SUBJECT TO ENCUMBRANCES OR THIRD PARTY :

APPROVAL. The execution and delivery of this Agreement by Sefler and e
conximnation of the contermnplated transactions, will not result in the creation or imposiiicn of
any vakd lien, chargs or encumbrance on any of tha asgets, rnd will not require the authurizition,
cons:ni, or appr;wnl of aﬁy third pnx:ty. including any -gove.mmcntal division or regulstory
agensy,

i6 LABOR AGREEMENTS AND DISPUTES.  Seller s neither a part; (o,
nor cthe rwise subject to any collective bargaining or other agreement governing the wages,

_howrs, in terms of employment of Selier's employzes, Seller is not aware of any Isbor di:g ute

or la s trouble involving employees of Seller, _
w7 'NONCANCELLABLE CON"I‘RAC!_' 8. Atthe time of closing, there will be

no m atirial jeases, employment contracts, contracts for services, or maintenance, or other i nilar

4o
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conta:ts, existing or related to or connected with the operation of Seller's business not canezable
within thirty (30) days, | '
'8 LITIGATION.  Sellerhas noknowledge of any claim, litigation,
proce:xdi1g, or investigation pending or threstened against Scller that might result in any mtzrial
adverse :hange in the business or condition of the asscts being conveyed under this Agre=nxnt.
69 ACCURACY OF REPRESENTATIONS AND WARRANTIES. None [ the
reprereniations or warranties of Seller contain or will contain any untrue statements of a muerial’
fact or omnjt or will. omit or misstate 2 material fact necessary in o.rdcr to make statements ir; this
‘Agree ment not mislieading. Seller knows of no fiact that has resulted, or th;t in the reasonab e
judgmert of Selling will result in material change in the businc:;. operations, or assets of Seller
that has ot been set forth in thu Agreement or otherwise disclosed to. Buycr '

" SECTICON 7, NOT APPLICABLE

%1 SELLER'S OPERATION OF BUSINESS PRIOR TO CLOS’I)"IG. Seler
. and stliing sharcholder agree that batween the date of this Agreement and the date of cloting .

Seller will: .
1.1 Use iﬁ beﬁ efforts to Me its business organization and preserve the
continued operation of its businexs with its customers, suppliers, and others having busin:s:
relations with Seller., . .
£1.2 Notassign, sell, Icnsc' or otherwiss transfer or dispose olfany ot; the assets Jised on

Exhitit "A", except to Buyer.

5;,,,,, .. ' >
= |
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£33 Maintain all of its assets other than inventories in their present conditions,

reasona™de wear and tear and ordinary usspe accepted and maintain the i;wen!oriu at levels

.

normalle maintained, '
#.2  ACCESS TO PREMISES AND INFORMATION. At reasonabli t mes

prior to 1he closing date, Seller will provide Buyer and its representatives with reasonable nccess
during tusiness boura to the nasets, titles, contracts and records of Seller and furnish suc1

. addlc or, nl informat!on conceming Seller's businesses Buyer may from time to time reasciutly
request,

i3 EMPLOYEE MATTERS.
3.1 Prior to closing, Seller will deliver to Buyer lists of the names of all perscra «n

the puyroll of Seller, together with a statement of amounts paid to each during Seller’s mast

recent flical year and amounts paid for services from the beglnning of the cusrent fiscal yer to s
closing :late. Seller will also provide Buyer with a schedule of all employce l;onus arrangexents
and a schedule of other material compen'ntlnn or persorine] benefits or policies in effect.

1.3.2 . Prior to the closing date, Scller wlll not, witbout Buyer's prior written conrea,
enter inl) any material agreements with jts employees, i increass the matz of compcusatlou or
bonuu piyable to or to become payable to any employee or effect any change in the mlmgement.
persannud policies, or employce benefits, except in accordancs with existing employmenr:
prnctce'

33 Asof or prior to the closing date, Seller will terminate nll of its employees rot
havirg ¢mployee agreements transferable to Buyer and will pay each employee all wages,

comrhistions, and accrued vacation pay eamed up 1o the time of termination, including overlime
. pay.

) B
-7""‘ v
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b4 ' CONDITIONS AND BEST EFFORTS. Ssller will m it's best efferta o
effevuite the transactions conlemplated by.this Agroement &nd to Rulfl) all the conditions < the
oblijiations of Seller and Selling Shareholder under this Agreement, and will do all acts red
thingis us may be required to carry out their respective obligations under this Agreement ard to

consiwrimate and complets this ngl:ecmmt.

SECTIDN 9. COVENANTS OF BUYER

2.1 CQNblTlONS AND BEST EFFORTS. Buyer will use iis best effons 0
effectunte the transaction contempluted by this Agreement and to fulfill all the conditions ul
‘Buyul‘a obligations under this Agreement, and nhn“ do all acts and things as may be requite] o
carry onut Buyer's obligations and to consummate this Apeement.
. "2 CONFIDENTIAL INFORMATION. If l‘ur nny reason the sale of Ausis is
not cloz:d, Buyer will not disclose to third partics any confidential information recsived fran

Seiler o Selling Shareholder in the course of investigating, nogotisting, and performing th:

tranzasi ons contemplated by this Agreement.

‘The obligation of Buyer to pun:hua the A.ueu Is subject to the fulﬁllment. priortc orat
the closing dats, of each of the following condmom. any one orpoxﬁcm of whu:h may bu v ived
in wiiti-g by Buyers '

‘0. REPRESENTATIONS, WARRANTIES AND COVENANTS AND

SELLING SHAREHOLDER.
All rcpresauauom nnd wanrantics made in this Agreement by Selier and S¢lling

Shap:halder shall be tnxc as of the closing date as fully as those such representations anc

warmiintics had been made on or as of the closing date, and, as of the closing date, Scller sw.lf not

/{7 ’ 757 . ' , -7-
= 4 2
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have + ol ited or shall have fajled to perform in accordance with any cc;vcnant contained in 11fs
A'gree nent.

#.2° LICENSES AND PERMITS.  Buyer shall have obiained all licenses
permits fiom public authorities necessary to suthorize the ownership and operation of the
business of Seller within ninety days of the acceptance of this agreement of all parties.

1633 CONDITIONS OF 1:Hl: BUSINESS. There shall have been no material
adverse caange in the mannes in of operation of Seller's business prior to the closing date.

1.4 NOSUITS Of! ACTIONS, At ﬁ'u. closing date, no suit, action or other
procetdir g shall have been threatened or instituted to restraln, enjoln or otherwise prevent. the

consunir stion of this Agyreement or the contemplated transactions.
All representations and warranties made in (his Agreement by Buyer shall bt 4 e

us of the closing date as fully as though sach representations and warranties bave been

" mande oo and as of the tlolluﬁ date, an@ Buyer shzll not hv_e.;v.lohted or shall not hsve
fafled to perform i mccordance with any covenant contained in this Agreement.
SECTION |1, BUYER'S ACCEPTANCE ,

| B.uyet represents and acknowledges that it has entered into this Agreement on the bns’s of

its own ¢ camination, personal knowledge, and opinion of the value of the business, Buyerhits
notre lcr.'. on any representations mads by Sefler other than those specified in this Agreemioue

Buyet fwﬁscr acknowledges that Sellesr has m'lde no agrecment or promise 1o repair or b prove
any eqjui )ment, rolling stock or other personal propesty being sold to Buyer under this .
Agre:ment, and tha:' Buyer takes all such property in the condition existing on the date of thiu
Agreeme:nt, except as otherw'ise provided in this Agreement.

1.3 BUYERS INDEMNIFICATION, Buyer agrees to defend, indemnify and ho d

-~ .
.«'& Pyl ..
—
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harmiens Seller from and nznfn;c

11.3.1 Any all ¢laims, liabilities and obligations of every kind and .descriplion arising, out
of or relak: d to the operation of the business following closing or rising out of buyers faith b
perform onligations of Scllcr assumed by buyer pursuant (o this agreement.

11.3.2. Any all dnrnngc or deﬁciency resulting ﬁmn any material misrepresentation,
bre'ech >f warranly or covenant, or non fulfillment of any sgreement on the part of prer uwyder

this ngw'a'len!.

SECTIO 12: CLOSING
12.1 TIME AND PLACE. This agreement shall be closed at the pffices of

L] (] — -

- within 100 dlys.of the scceptance of this agrecment by all partles, or .ok

other time as the parties mey agree in writing. .
112 OBLIGATIONS OF SELLER AT CLOSING. Seller shall deliver to bujer cie

following:
" 12.2.1 Billa of Sale, Assignments, properly endorsed Cestificate of Titles, and other

instrunients of transfer, and form and subsiance reasonably satisfactory to counsel for Buyzr.

neceasty {o transfer and convey sll l;f the assets to Buyer.
17.2.3 Non-competition Agreements referenced in Section S,
12.2.3 Such other certificates and documents as may be ealled for by the provisions o7

this Ayre:ment,
113 OBLIGATIONS OF BUYER AT CLOSING. At the closing Buyer shall

dclivc:y 13 Seller the followmg

&3. -9-
Nz
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123.1 A mortgage and note with the psyment terms of the smount financed

(81,000, m)o 00). A cash or cemﬁed check m the amount of $190,000.00.
h..3.2 Such other certificates and docmnmn a3 may be called for by the provuiom M
this Ayjrerment including casualty and loss insurande certifioats with Seller listed as loss povve,

 SECTICN 13. RIGHTS AND OBLIGATIONS SUBSEQUENT TO CLOSING

132 \_SELLER’S RIGHT TO PAY. In the event Buyer fails to make any
paymunt of taxes, assessments, insurance premiums, or other charges that Buyer is requin:d
poy 1o th'rd parties under this Agreement, Seller shall have the right, but not the obligation, t
pay ﬁc same. Buyer will reimburss Seller for any such psyment immediately upon Selle:'s
dema xl, together with interest at the same rate provided in the Note from the date of Sellers
payme=nt unti) Buyer reimburses Seller. Any such payment by Seller shall not constlitute a waiver
by Seller of any remedy available by reason of Buyer's defmult for frilure 1o maks the paymzits.

_mnswww

|42  BY MUTUAL CONSENT. This Agresment may be terminated by mutunl

writvsn-consent of Buyer nnd Scller.

MJWQ!&

{8.3 The provisions of this Agreemant shall be binding upon and inure to the hewfit of -
the teirs, personal representatives, successors, and assigns of the parties,
152  Any notice or other communication required or permitted to be given undier this

Agr:eraent shall be in writing and shall be mailed by certified mail, retum reccipt requentid,

posiage prepald, addressed to the partics as follows:

SELLER: POBox 1177 BUYER:

{é;(%’w ' .u':-

.
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All notices and other communications shall be deemed to be given at the expiration f’
three (3) lays aRer the date of mlilmg. The uldmses to which notices or other communica n:ms
shall bs rrailed may be changed l'rom tima 10 txme by giving written notice to the other partiz: as
provid:d above. _
143  In the event of & default under this Agreemont, thc'defanlling party shall -
reimbiese the non'QeFauliing party or parties for all costs and expenses reasonnbly incurred Iy

the nont duhnlk;ng party or pn;ties in connection with the default, lm_:lndlnz withous limitaticn
attomey fres. Additionally, in the' event & suit or action is filed to enforce this Agreement o with
respect tc this Agresment, the provailing party or parties shall be refmbursed by the other pit/
for all zonts and expenies incurred in connection with the suit of action, including without
Timitat.or, reasonable attorney fees at the trial .lcvel and on appeal.

15,4 No walver of any provision of this Agreement shall be deemed, or shall constitute,
a walv:r of any other provision, whether or not similar, nor shall iﬂy weiver constitute a
continitiry waiver. No walver shall be binding unless executed in writing by the party ron.ing;

the wa.ve, .
I14.5 This Agreement shall be governed by and shall be construed in accardance w Al

the lavs ¢f thc Stats of -South Camhm.
14,6 This Agreement constitutes the entire agreement between the parties pertainirg to

its sub ecl matter and it supersedes all prior contcmpornn:om agreements, represevitations. £ul

undersizr dings of the parties. No supplement, modification, or amendment of this Agreen:=1y
shall bz b nding unless executed in writing by all pm'iu. 1F YOU DO NOT UNbERSTAND
THIS ACREEMENT YOU SHOULD SEEK LEGAL ADVISE,

- | .

@_w :
¥
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LVitness the signaturcs of the parties this the /72 day of

SELL El-@u&éa . M‘Buvens
7
BY: Witnes v P

BY: WlL;en

STATE l)F
COUNTY OF

FERSONALLY appeared before me, the-undersigned autharity in and for the count and
who acknowledged to me thatheis ______

stato t.foresaid, the within named
of _ __ .and who acknowledged that he signed, delivered and executed the above mid

forepein;: instrument on the dste and ycar therein menﬁoncd for and on behalf of said
corparatim nﬁcr first having been duly authorized so to do. .
CIVEN undor my hand and official seal, thisthe_/ 7 day of Wa‘?’\ _

00% .

CDMM ISSION EXPIRBS'
L
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STATEUF . '
COUNT'! OF
PIZRSONALLY appeared before me, the undersigned autharity in and for the eowty.ind

state oforzsaid, the within named __ who acknowledged tome that heis’_______of

_«rad who acknowlédged that he signed, delivered and execuled the above and foregcding

instrutneit on the date and yesr therein mentioned, for and on behalf of said corporation £fbr

fiest huving been duly suthorized 50 to do,

GIVEN under my band ond official scal, this the /<) _ day of M_ o
20 047 . e

l‘.,

Eg CQIM!SSION EXPIRES:
o,

.13
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EXECUTIVE SUMMARY

Omega Environmental Services completed a Rapid Assessment at the Country Club Shell to
determine the impact of the surficlal aquifer by petroleum hydrocarbons., The Rapid Assessment
commenced with the collection of groundwater samples from twenty-one monitoring wells, Aquifer
(slug) tests were performed at three monitoring wells, One soil boring was completed to procure sotl
samples for laboratory anelysis for total organic carbon (TOC) and for graln.size. A Tier 2
assessment, based on a recaptor survey, was completed for the site. Site Specific Target Levels
(SSTLs) were established for all chemicals of concarn for groundwater based on modeling and field
investigation results by Omegs. Based on the results of the Rapid Assessment, a Tler 3 Assessment
through development of a Corrective Action Plan (CAP) is recommended for the site.

vi
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1.0 INTRODUCTION AND FACILITY BACKGROUND

Omega Environmental Services (Omega) was retained by Mr, Douglas Miles to prepare 8 Rapid
Assessment (RA) for Country Club Shell, located at 500 Boone Hill Road (US Highway 17A),
Summerville, Dorchester County, South Carolina (Figure 1). This RA was approved for
implementation by the South Carolina Department of Health and Environmental Control (SCDHEC)

In correspondence dated June 14, 1997.

The property (Site ID; 12097) was formerly utilized as & gasoline service station, and is currently
utilized as a used car sales facility and servicing garage. The underground ground storage tanks
(USTs) have been removed from the site, The remnant locations of the former dispenser istands are

epparent (Figure 2),

A soll and groundwater quality assessment was completed at the site by General Engineering
Laboratories on June 30, 1989, Four soll borings/monitoring wells were installed at the site during
the investigation. Additional assessment was subsequently performed by Virogroup,.Inc — ETE
Division, including an Expanded Assessment during 1992 and 1993. A total of twenty-two

monitoring wells have been installed at the site,

The sits is located on the northwest comer of Boone Hill Road and Helen Drive, The slte is situated
in 8 mixed residential and commercial area, The site is bordered to the north by a residential property,
to the east by Helen Drive and & réaidantiai property beyond, to the south by Boone Hill Réad and
a wooded area beyon'd, and to the west by a small wooded area and a residential property beyond.

The site and surrounding properties are serviced with potable water supply from the Ci'ty of
Summerville. An apparent well house for 8 presumed water supply well was observed on a residential
property approximately 250 fest south of the site, The residentlal area in which this property is
located Is serviced with municipal water supply. No other water supply wells were observed to be

Record p. 0068




present within a 1,000 ft, radius of the site. A nursery located at 515 Boone Hill Road reportedly
utilizes a pond for plant irrigation, The pond is located approximately 700 feet to the southwest,

20 SITE CHARACTERISTICS

2.1  Site Topography and Surface Water

The topography of the area is essentially flat, Surface drainage is controlled by drainage ditches
located parallel to Boone Hiil Road, Helen Drive and Boone Hill Parkway, As indicated previously,
a pond utilized for plant irrigation is located approximately 700 feet to the southwest. An apparent
wetlands area is located approximately 250 feet west-northwest of the site, Sawmill Branch, a
tributary of the Ashley River, i located approximately 3,000 feat south of the site, A tributary to the
Sawmill Branch is located epproximately 1,500 feet to the nort.heast.

2.2  Regional Geology and Hydrogeology

The site is looated within the Lower Cosstal Plain Physiographic Province in southeast Dorchester
County, South Carolina (Horton, 1991). The geology of the coastal plain originated from repeated
marine transgressions and regressions which ocourred due to fluctuating sea levels during the Pliocene
arid early Plelstocene, The deposition of stratigraphic units acowrred in back barrier lagoonal settings,
shallow inner bays, esturins environments and on the open shallow shelf, Pliocene-Pleistocene strata
of the coastal plain were deposited unconformably on pldér beds ranging in a.ge'from late Miocene
to late Cretaceous, Overlapped were deltaic and shallow marine sands of the Cretaceous, silts and
glauconitic sands of the Paleocene, limestones am'i calcareous quartz arenites of the ﬁocene and -
Oligocene and caloareous and phosphatic sands of the Miocene (Horton, 1991).

In the Dorchester County area, five water-bearing units comprise the Coastal Plain aquifer system.
These are, from youngest to oldest, the Surficial Aquifer Systém, Floridan Aquifer System, Black
Creek Aquifer, Middendorf Aquifer and the Cape Pear Aquifer, These aquifers are separated by a

2
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series of low-permeability confining units, which control the vertical movement of water within these
systems, The confining unit between the surficlal aquifer system and the underlying aquifers is the
Cooper Formation, which generally consists of phosphoric limestone and calcareous clay, The
Cooper For,mation acts as a confining unit for the underlying Santee Limestone of the Floridan
Aquifer System, The Floridan Aquifer System is the preferred source of groundwater in southeast

Dorchester Couhty.

2.3  Site Geology and Hydrogeology

Based on stratigré,phlo descriptions obtained during soil boring and well installations of previous
assessments, goil underlying the site conslsts primarily of silty to clayey sand which extends from the
surface to an average depth of four to eigi:t feet. The lithology then grades to a sandy clay unit, two
to three feet in thickness, which overlies a dense variegated clay with Mm-&dded silt and sand_
 stringers. The Cooper Marl occurs at appro:dmntely thirty feet below land surface (BLS). Figure
* 3 is & site map illustraﬁng two lines of cross-section. Figures 4A and 4B show two lines of cross-
section at the site, approximately parallel and perpendicular to the direction of ground water flow,

respectively,

During a groundwater measuring event performed on April 7, 1998, depths to groundwater ranged
from 0,88 feet BLS in well MW-14 to 2,19 feet BLS in monitoring well MW-12, The water level
in deep well MW-20 was measured at 6,33 feet BLS, No free product was deteoted in any of the
monitoring wells, The depths to groundwatér and groundwater elevations for the two measuring .
events are summarized in Table 1, Based on the April 7, 1998 groundwater elevation data, the
direction of groundwater flow at the site appears to be radial (Figure 5) with an apparent
potentiometris high in the area of well MW-7. Another potentiometric high are Is apparent in the area
east of well MW-21, An average hydraulic gradient (dh/dl)'of 0.005 feet/feet was estimated for the

surficial aquifer,
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As indicated in Table 1 and as depicted in the geologic cross sections of Figures 4A and 4B,
groundwater occurs above the top of soreen in some wells, This effect may bs a seasonal trend, in
thet abundant rainfall of the winter and early spring months together with the seasonal lack of
evapotranspiration may induce elevated groundwater l_?vcls in the monitoring wells,

On April 7, 1998, aquifer (shug) tests were performed on monitoring wells MW-7, MW-13 and MW-
15, The aquifer test data is summarized in Appendix I, The aquifer tests resulted in en average
* conductivity (Kh) of2.72 f/day (0.829 m/day). The averags hydraulic gradieat (dh/d!) was estimated
calculated to be 0,005 feet/feet, A representative effective porosity (n.) of 40 percent was assumed
as effective porosity of the saturated stity/clayey sands of the site surficial aquifer, Using the average
hydraulic conductlvity ‘(Kw) of 2,72 feet/day and assuming linear isotropic' and homogeneous
conditions (Feath, 1983), the estimated horizontal seepage velocity (V;) for the site is calculated as

follows:

Vi =Ky db/dl) + n,

V, = 0,034 ft/day, or approximafely 12 ft/year

3.0 SOIL CONTAMINATION ASSESSMENT

3.1 Field Invesﬂg;xﬁgn Activities and Results

On April 7, 1998, one soil boring (S5-1) ws completed with & decontaminated steinless steal hand

auger at a location five feet east of well MW-16, Soll boring SS-1 extended in depth to three fest,
A soll sample was collected at the depth interval of 2,0 to 2.5 feet and was designated for laboratory

analysis for total organic carbon (TOC). An addittonal soil sample was collected from a depth
interval of 2 to 3 feet for grain size analysis, ‘
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Laboratory analysis yielded a TOC concentration of 2,960 mg/kg. The grain size analysls indicated
-clayey, silty fine sand consisting of dlay (22%), silt (28 %) and sand (50 %). The laboratory analytical

results are included in Appendix I1.

40 GROUNDWATER CONTAM]NATiON ASSﬁSMNT

4.1  Field Investigation Activities

On June 24, 25 and 26, 1997 and on April 7, 1998, groundwater samples were collected from the
monitoring wells at the site. All wells were sampled with the exception of well MW-10, which could
not be located, This well had been installed on a private gravel drive, which reportedly had been
scraped, re-graveled and compacted, The ground water samples were submitted for laboratory
analysis for benzene, toluene, ethylbenzene, and total xylenes (total BTEX), methyl tert butyl ether
(MTBE) and naphthalene by Environmental Protection Agency (EPA) Method 8266, and polynuclear
- aromatle hydrocarbons (PAH) by EPA Method 8270, The results are summarized in Table 2 and the

leboratory data sheets are included in Appendix II,

Purge water generated as a part of the Rapid Assessment will disposed of properly by Solid Waste
Technolbgies of Americus, Georgia. A manifest dooumenting proper disposa! will be submitted

subsequent to disposal procedures,
42  Chemicals of Concern

The groundwater analytical results are depicted in Figures 6A end 6B, The groundwater quality map
indicates that groundwater has been influenced above Risk Based Screening Levels (RBSL) for all
BTEX perameters in wells MW-1 and MW-5. Wells MW-2, MW-3 and MW-7 yielded
concentrations of benzene, toluens and ethylbenzene above RBSL. Wells MW-8 and MW-19 yielded
concentrations of benzene and ‘eﬂl&lbcnzene sbove RBSL. Well MW-11 yielded a concentration of
benzene above RBSL, MTBE was detected above RBSL in wells MW-2, MW-5 and MW-19, -

S
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Naphthalene was detected above RBSL in wells MW-1, MW-2, MW-3, MW-5, MW-7, MW-8, MW-
11 and MW-19, Wells MW-6 and MW-9 ylelded no concenfrations of COC sbove RBSL, Wells
MW-12, MW-13, MW-14, MW-15, MW-16, MW-17, MW-18, MW-21 and MW-22 yielded no
concentrations of COC above method detection limits, :

Deep woll MW-20, screened in the lower sediments of the surficial aquifer yielded no concentrations
of COC above method detection limits, Well MW-4, which is screened at medium depth in the
surficial aquifer, ylelded concentrations benzene (290 ug/l), MTBE (480 ug/l) and naphthalene (38

ug/l) above RBSL.
50 TIER2 EVALUATION

. §1  Exposure Pathway Analyses

The expoQure pathway analysis fs summarized in Appendix ITY, which includes Exposure Pathways
for Current Land Use and Future Land Use, The subject site is commercially utilized and its adjacent
properties to the north, east, south and west are utilized for single family residences and/or are
undeveloped, All properties in the vicinity of the facility are serviced by the City of Summerville with

potable water supply.

Subsurface utilities include water supply lines and storm sewer lines Jocated elong Boone Hill Road
and Helen Drive, Additionally, a subsurface telephone communication cable is located along Boone
Hill Highway. No buildings with basements were noted to be present within 1,000 feet of the site,

There are currently no on-site residents at the facllity, The site is anticipated to remain commeroially

utilized, and the facility is expected to maintain public wate_x: supply, Therefore, no current and future
exposurb pathways to on-site residents, workers or visitors are apparent in regard to ingestion of

groundwater, inhalation or dermal contact while showering,
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‘Because the site is capped with concrete/asphalt, dermal contact with conlanﬁnated soils, soil

. ingestion and vapor Inhalation are not considered current exposure pathways for on-site visitors or
workers. The possibility remains that if excavation is performed in the area of the former basin,

product dispensers and piping, soils impacted with petroleum hydrocarbons could be contacted.

An apparent water' supply wall was noted to be present on & property loeated approximately 250
south of the site. Munloipal water supply is available in this residential ares, The well may be
currently utilized for potable water supply or possibly for mlgatio.n. .Therefore, inhalation of
petroleum hydrocarbon chemical compounds while showering, dermal contact while showering end
Ingestion of impacted groundwater are considered current end future poteatial exposure pathway for

off-slte residences,

An apparent wetlands area is located approximately 250 feet to the west-northwest, A pond utifized
for plant irrigation is located approximately 700 feet to the southwest, Previous groundwater
- assesaments at the site have indicated a radial flow pattern with seasonal fluctuations in groundwater

flow direction, The dissolved contaminant plume is expected to migrate in the same direction as
groundwater flow, At some time in the future, dissolved petroleum hydrocarbons could discharge

into the wetlands area or irrigation i)ond.

Therefore, the two closest receptors are; 1) the property with an apparent water supply well, located
approximately 250 feet south of the site, and 2) the wetlands area located approximately 250 foet

to the west-northwest,

5.2  Exposure Point

An exposure point Is that point et which it is assumed that a receptor, either actual or potential, can
come in contact with the COC, The receptors, identified as: 1) a property with an apparent water
supply well, and 2) an apparent wetlands, area are both approximately 250 feet from the source. The
source is dofined as the dissolved contaminants in the area of wells MW-1, MW-2 and MW-5,

7
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53  Pointof Compliance

Because of the radia! groundwater flow pattern, which seasonally fluctuates, an upgradieat point of
compliance is not discernable, The downgradient points of compliance are wells MW-12, MW-13,

MW-14, MW-15, MW-16, MW-17, MW-18, MW-21 and MW-22,

5.4 Site Specific Target Levels

To determine the corresponding site-specific target levels (SSTL) for the COCs, the soil leaching to
groundwater pathway, the groundwater ingestion pathway, and the dermal contact and vapor

inhalation pathways are analyzed,
54,1 Soil Leachlng to Groundwater Pathway Analysis |

The soll leachability model, described in Appendix B of SCDHEC’s guidance document, Risk-Based
Corrective Action for Petroleum Releases (June 1995), is performed to determine whether leachates
from petroleum contaminated soils migrate to the groundwater and to determine the Site Specific
Target Levels (SSTL) for cleanup of impacted soil. Due to the shallow water table at the site
(approximately 2 feet BLS) a soll leachability model was not deemed necessary. .

5.4.2 Groundwater Ingestion Pathway Analysis

Site specific target levels (SSTL) for dissolved COC in groundwater were approximated utilizing the
Domenico Model s represented in the SCDHEC publication entitled Risk-Based Corrective Action
For Petroleum Releases, dated January 1998, The SSTLs were estimated for benzene, toluene,
ethylbenzene, xylenes, MTBE and naphthalene, These COC were chosen for the Domenico Model
based on the assigned RBSL value for each chemical compound dnd the contaminant concentrations
observed in the monitoring wells, The source was defined as the dissolved concentrations detected

in wells MW-1, MW-2 and MW-5,
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The receptors were assumed to be a property south of the site where an.apparent water supply wel}
is located and an apparent wetlands area, west-'northwest of the site. Both receptors are Jocated
approﬂmafcly 250 feet (75 meters) from the source, Both receptors are assumed to be located
directly down-gradient from the source, parallel with direction of ground water flow. The following -
approximations were utilized in the Domenico Model; 1) width of source perpendicular to
groundwater flow (20 m), vertical thickness of source (3 m), and 3) fraction organic carbon content
(0.0030 g/g) based on the detected value of TOC (2,960 mg/kg) and a non-detected value of TPH-
3550, based on previous soil quality assessments, The Domenioo Model data sheets are included in

Appendix IV,

Based on SCDHEC recommended guidelines, the estimatibn of SSTLs is a two step procedure; First,
for each COC, an asymptotic relationship of concentration versus time is developed through the
Domenlco equation to estimate the maximum concentration that can be reached at the receptor given
a continuous source, The dissolved concentration at the source for each COC was estimated as
fo.llows: benzene (23,000 ug/l), toluene (27,000 ug/), ethylbenzene (3,000 ug/l), xylenes (15,000
ug/l), MTBE (2,000 ug/M), and naphthalene (1,000 ug/l). These estimates were based on the detected
dissolved conceatrations in wells MW-1, MW-2 and MW-S5, Second, for estimation of the SSTL for
each COC, & second asymptotic relationship is developed for concentration versus time Fhrougﬂ the
inverse of the Domenico equation to estimate the minimum concentration (SSTL) at the source, The
Domesico Model data sheets are incuded in Appendix IV and the estimated SSTLs for each COC

are surmarized and in Teble 3,
5.4.3 . Dermal Contact/Vapor Inhalation Pathway Analysis

Because the site is capped with concrete and no current or future plans exist for ‘an on-site
excavation, no apparent pathway exists for dermal contact (gmundwatef or goil), Therefore, SSTLs
were not estimated for this pathway, Similarly, because no exposure pathway is apparent for vapor
inhalation, SSTLs were not estimated for this pathway. _
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60 COMPUTER FATE AND TRANSPORT MODELING

Computer fate and transport modeling was performed utilizing the American Petroleum Institute
Risk/Exposure Assessment Decision Support System (API/DSS). A fate and transport model was.

developed for benzene, toluene, ethylbenzens, xylenes, MTBE and naphthalene. For each model, the
source Is defined as the dissolved contzminant plume in the ares of wells MW-1, MW-2 and MW-5,

The model was constructed with the assumption that the two receptors are located hydraulically
downgradient from the source and parallel with the direction of ground water flow, The dimensions
of the dissolved contaminant plume were estimated as follows: 20 meters (parallel to ground water
flow direction), by 20 meters (perpendioular to ground water flow direction), by 3 meters (vertical
extent of contaminant source). The sourcs of contaminants was defined as an instantaneous release,
The amount of each chemical released instantaneously (Dahmani, 1992) was defined as follows:
benzene (30 kg), toluens (40 kg), ethylbenzens (8 kg), xylenes (30 kg), MTBE (2 kg), and
naphthalene (4 kg). The amounts of COC at instantaneous release are assumed and are used in the
. fate and transport model strictly for cmplrioﬂ purposes and are not indicative of any actual known
release of ['JBU'OIWH_I product, - Longitudinal, tmnsversé, and vertical dispersivity values were
calculated in accordance with SCDHEC suggested formulae, The distance from source to receptor
was estimated at '}5 meters, A value for fraction organic carbon was calculated iising a TOC
conoentration of 2,960 mg/kg and a non-detected concentration of TPH-3550, The results are
summarized in Table 4, The modeling data sheets ars included in Appendix V.

To augment the data obtained form the APT/DSS fate and transport a;xa!};sis, the Domenico equation
was utilized for estimating maximum time of travel and maximum concentration at receptor for each
COC. The calculations were performed with the same Input parameters utilized for calculating the
SSTLs for each COC as described in Section 5.4.2, Groundwater Ingestion Pathway Analysis,
Values for maximum time and maximum concentration for each COC are. estimated as the
c'omplini;antmy error function (erfc) in the Domenico equation approaches zero, The Domenico
equation data sheets for mt}x!mum values of tiroe and concentration are included in Appendix VI

10
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The results of the APU/DSS fate and transport analysis, as augmented by the Domenico equation are
discussed below:

Benzene ~ A dissolved concentration of 6 ug/l reaches.the receptor at 7 years, A maximum
concentration of 1,190 ug/l reaches the receptor at 27 years, At 100 years the concentrations

decrease to value & value of 22 ug/l.

Toluene ~ A dissolved concentration of 1,000 ug/l reaches the receptor at 26 years. A maximum
concentration of 1,210 reaches the receptor at 33 years, Afier 47 years, the concentrations decrease

to vatues below RBSL (1,000ug/l).

Bthylbenzene — A maximum concentration of 204 ug/l reaches the receptdr at 41 years, The’
concentrations do not exceed RBSL (700 ug/l).

Xylenes — A dissolved concantration of 269 ug/l reaches the receptbr at 100 years, the time limitation
of the API/DSS model, The concentrations will most likely increase to & maximum 925 ug/l in 165
years based on the Domenico equation (Appendix VI), The concentrations are not expected to

exceed RBSL (10,000 ug/l).

MTBE - A dissolved concentration of 36 ug/l reaches the receptor at 7 years, A maximum
concentration of 152 ug/l reaches the receptor in 14 years, After 32 years, the concentrations

decrease to values below RBSL (40 ug/l), .

Naphthalene ~ A dissolved concentration of 2 ug/l reaches the receptor at 100 years, the time
limitation of the API/DSS model, The concentrations will most likely increass to a tmaximum 62 ug/l

in 370 years based on the Domenico equation (Appendix VI),

7.0 CONCLUSIONS AND RECOMMENDATIONS

Based on the defined source (1:ht=T dissolved COC of wells MW-1, MW.-2 and MW-5) and exposure
point/receptor analysis, further action may be advisable for the Country Ciub Shell fécility. The
further sction should address mitigation of the dissolved component of COC in ground water to levels
below the estimated SSTLs. Compliance monitoring of the contaminant plume to ensure that the
disgolved COC concentrations do hot increase is recommended pending mitigation of the dissolved
.contaminant plume, A Tier II evaluation in the form of a Corrective Action Plan (CAP) is

recommended for the site,

11
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EXPOSURE PATHWAYS - CURRENT LAND USE

Country Club Shell

Summerville, South Carolina

Site ID #12097

Salsction of axposure pathways |8 based on tha following site conceptual modal: Sauroce of COC - relsase of petrolaum fuela from
leaking UST, groundwatar containg jevels of COC in excess of RBSL, Current and Expected Uae of Land and Groundwater - The
slte 18 & former petrolaum fuels retall facliity from which USTs have been ramoved, Surrounding properties are commarclal,
residentlal end undaveloped. Site snd eurraunding properties are serviced with public water supply, water tabls Is 1,6 to 2.6
foet balow lend surface, Reoeptors - apparent water supply wall 260 fest south, wetlands area 250 lest wast-northwest,

»

P y Exposod Pop Exp Poinl, Medlum, snd Pathway Balsoted Renuon for Bolectlon ar Non.Salection
Exposure Polm For Evelustlon?
Inpsstion of ground waiw fram No Ofl-sle propesiies ale sniviced by pudlic
Impuotss water wekt watos supply
Direot coniral with aurlsos sol} No Off-alts solls have net baen Intkionoed
ftom an-slis soutes
Oll-site Resldant Inhalsiizn whils shewaring
. . No Berviesd by publlo water supply
Darmu) conjact whils showeithp
No .-
inheleiion of volathies
Yos Howavor unlikely, volailes povid saier
saniisry sawer dus Lo shallow water
tabla .
ngeation of greund wats No Site Is sssvioed with public waier supply
Direoy conte et with surlace sol No Surface scils sre non-nth d
Inhalniign white showeilng No Blie Iy sarvioed with pubile water supply
Gn-8lie Rosident
Darmpl oantaot whils showaring No e
inhalstlon of vaiatiaa No Ho en-slia tesltents
f lagation of ground watw Ne 8o b servicod with public water supply
Direot contsot with swince soll Ne Burisos solls ate non-intivanced
. Inhatutlon whils showeilny No Publio water supply
Woiket
Darmal contaot whils showailng Ne i
Inhelation of velaties Yo However unlkaly, volsiliss could enter
sanllety sswer dus to sheilow water
1sblo
A
Ingsstion of ground water No 8lto ls amvined with publo water aupply
Dlrest oontaot with eyifacs sol Ne Burfaoe aslls are non-lnfl d
Inhatstlon whits showaiing No Publla water supply
Vishor . ’
Dermal oanteot while showailng No .
Inhaialion of valatiing Yos Howevor unlikaly, velstilss aould enter

aultary sswas tlun ta shallow water
1ably
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EXPOSURE PATHWAYS - FUTURE LAND USE

Country Club Shell

Summeryville, South Carolina

Site ID #12097 -

" Selaction of exposure pathways e based on the lollowing slte conceptusl modal; Source of COC - release of petroleum tus!s from
leaking UST, groundwater contains lavels of COC In exoess of RBSL, Current and Expacted Use of Land end Groundwater - The
&lte 18 & tormar patrolaum fuals retall facllity from which USTs have bsan removed. Surrounding propartiee are commerolal,
realdantlal and undeveloped. Site and surrounding proparties are servicsd with public water supply, water table 1s 1,6 to 2,6
test below land aurlace, Reasptors - apparsnt water supply wall 250 fest south, wetlends area 250 feet wast-northwest,

N Potentlslly Expased Population Expasurs Poinl, Medlum, and Pathway Selsoisd Reason (o7 BNeotion or Non-Belsatlon
Exposure Point For Evaluation?
Ingeation of ground waler from Yor Water dupply wall eoutd b Installed fo;
tmpazied walas woll polable wates supply
Dirsul contwot with surface sol No Oft-slte wotls have not baen [nflusncsd
trom on-site souron
Offslle Rostdent Inhalatlon white vhoweilng
Yo Wstar aupply well eould bu Insialled
Dermad cantast whiis showating .
Yo ve
Iahalavon of valailss
Yo hid
Inpestion of ground waiss No 8lte Is asrvicsd with pubiio waler supply
Direat sontee) with stslacs soll Ho No rasidants on-alte
{nhalation whils showaing No 8lia ls ssrviosd wiih publo water supply
On-Siie Resident
Darme! contaot while showailap No L
Iahtsiton of volsiiles No No on-wie residents
Ingestion of ground wster No Site 1s asrvioad with pubile water supply
Divaot oomizet with surfpes aoll Yos Futurs exazvation could sxposs
Impuoied acils
Inhalstion whils showailng No
Worker Pultc water supply
. Darmal aonteat whils showsiing No
LN ]
Iahalation of volathes Ya
Futire sxoavatilon couid expoas
Impaoied polls
lngastion of ground wates He 8o ts earviasd with publlo waler supply
Direos contaat With suzfaoe ack Yer Fuiure sxoavation could sxpoas
. Impaoted solle
inhslatlon whils showarlng Ho
Visttoe Publio water supply
Barranl oontant whils showsilng Ho
Inhatstlan ¢f volalliss
Yos Fuluze sxoavailon cowld expore
' ' impactsd solls
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER C/ANO.: 2007-CP-18-01914
Michael T. McCoy and Arcada
J. McCoy,
Plaintiffs,
BROWDER DEFENDANTS’
vs. RESPONSE TO DEFENDANT MILES’

MOTION FOR RECONSIDERATION
AS TO THE AWARD OF COSTS AND
EXPENSES TO THE BROWDER
DEFENDANTS

Greenwave Enterprises, Inc.,
d/b/a Greenwave Amoco I,

Al C. Browder, Jr., a/k/a Al

C. Browder; Kelly J. Browder;
Douglas M. Miles and South
Carolina Department of Health
and Environmental Control

Defendants.

N M N’ e e N N N N N N S S N N N N N N N SN
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The Greenwave Enterprises, Inc., d/b/a Greenwave Amoco I, Al C. Browder, Jr., a/k/a Al
C. Browder, and Kelly J. Browder (hereinafter “Browder Defendants™) throuéh their u’ndefsigned
counsel, submit this Response in opposiﬁor.l to Defendant Miles’ Motion for Reconsideration,
filed on December 29, 2011, and recgivéd onlJ anua.ry 4, 2612.

In his Motion for Reconsideration, Defendant Miles indicates that the May 1998 Rapid
Assessment Report (Exhibit 10, Browder Defendants’ Memorandum in Support of Motion fo;
Summary Judgment') states that the property located at 500 Boonehill Road and at issue in the
present case (known ‘at that time as Country Club Shell) (hereinafter “Property”) “was
remediated with the offending tanks removed.” While the underground storage tanks from

which the release at the Property occurred were removed from the Property in 1992, the Rapid

! Exhibits referenced herein are the Exhibits to Browder Defendants’ Memorandum in Support of Motion for
Summary Judgment.

COLUMBIA 1065125v3
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Assessment Report does not conclude that remediation of the Property had been completed. In

fact, the Rapid Assessment Report’s Conclusion and Recommendations Section states:

Based on the defined source (the dissolved COC of wells MW-1, MW-2 and
MW-5) and exposure point/receptor analysis, further action may be advisable for
the Country Club Shell facility. The further action should address mitigation of
the dissolved component of COC in ground water to levels below the estimated
SSTLs. Compliance monitoring of the contaminant plume to ensure that the
dissolved COC concentrations do not increase is recommended pending
mitigation of the dissolved contaminant plume. A Tier III evaluation in the form
of a Corrective Action Plan (CAP) is recommended for the site.

(Exhibit 10, §7.0, p. 11) (emphasis added)

As documented in the South Carolina Department of Health and Environmental Control’s
(hereinafter DHEC) overview of activities associated with the cleanup of the petroleum release at
the Property (Exhibit 5), on-site remediation activities conducted after the issuance of the Rapid
Assessment Report, are still being conducted today, and will be conducted in the ﬁ._lture. The
‘ D}IEC October 7, 2011 letter -forwa.rding analytical results of the August 2011 sampling event
states, “[tjwo AFVR [Aggressive Fluid and Vapor Recovery] events will be conducted in the
source area within the next 2 to 3 months” and “[a] ground-water sampling event will be
conducted approximately six months from the last sampling event,” (Exhibit 13)

The undisputed facts relevant to the issues presented -to the Court are: -1) DHEC began
investigating the release of petroleum products on the Property in 1989; 2) DHEC conducted
investigation and remediation activities continuously up to ana including the time Defendant
Miles executed the Commercial Real Estate Purchase Agreement on May 4, 20042 (Agreement);

3) through execution of the Agreement, Defendant Miles asserted he was aware of no ongoing

? Defendant Miles’ Motion for Reconsideration incorrectly states the Commercial Real Estate Purchase Agreement
was entered on October 11, 2005; however, it appears that date is merely the date of expiration of the attesting
Notary’s commission and not the date the Agreement was entered.

COLUMBIA 1065125v3 2
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investigation at the Property; 4) prior to and at the time of execution of the Agreement,
Defendant Miles was fully aware and knowledgeable of the ongoing .investigation and
remediation activities being conducted by DHEC at the Property; 5) at the time of execution of
the Agreement there was an outstanding request from DHEC to Defendant Miles to reinstall five
monitoring wells on the Property that were “essential to the rehabilitation activities being
conducted at this facility” (Exhibit 14); 6) the wells were not reinstalled until September 2004,
after Miles 'transferred the Property to the Browders; 7) investigation and remediation activities
have been on-going at the Property since transfer of the Property to the Browders (Exhibit 5);
and, 8) investigation and remediation activities will continue to take place on the Property in the
future. (Exhibit 13).

Based on the forgoing undisputed facts, the Browder Defendants request that this Court
deny Defendant Miles’ Motion for Reconsideration.

Respectfully submitted,

McNAIR LAW FIRM, P.A.

B V/%—\'

I#€e W. Zimmerman, Esq. {SC Bar N6-68809) ,
R. Cody Lenhardt, Jr., Esq. (SC Bar No. 70339)
Post Office Box 1431
Charleston, SC 29402
843/723-7831
Attorneys for Defendants Al C. Browder, Jr., Kelly
J. Browder, Greenwave Enterprises, Inc. d/b/a
Greenwave Amoco I

Charleston, South Carolina

Dated: January 9, 2012

COLUMBIA 1065125v3 : 3

Record p. 0085




State of South Carolina '
Court of Common Pleas .
2007-CP-18-01914

County of Barnwell

Michael T. McCoy, et al.,
Plaintiffs
VS. Transcript of Record

Greenwave Enterprises, Inc.,

et al.,

” Defendants

February 6, 2012
‘Barnwell, South Carolina

BEFORE:
The Honorable Doyet A. Early, III, Judge.

APPEARANCES:

G. Waring Parker, Esq.
Attorney for the Plaintiffs

R. Cody Lenhardt, Jr., Esq.
Lee W. Zimmerman, Esq.
Attorneys for the Defendants

Lisa H. Davenport, RPR
Official Court Reporter
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(Whereupon, on February 6, 2012 the fo11owing
proceedings were held:)

THE COURT: A11 right. Gentlemen, I have a motion to
reconsider my order granting summary judgment which
included some fees and costs; is that correct?

MR. PARKER: That's correct, Your Honor; very
Timited.

THE COURT: Yes, sir.

MR. PARKER: Your Honor, I just wanted to point out
very briefly that Mr. Miles and the Browders entered into

a contract to sell the Greenwave Amoco I think it was on

May 4, 2004. At that time the underground -- old

| underground storage tanks had already been replaced, new

ones put down, and a new station built. There were
monitoring wells there without any doubt.

In 2004 I doubt that anybody was aware that gas had
Teaked out of those old tahks. had formed a plume, and
gone under the McCoy's property who are the plaintiffs in
this case. The plaintiffs signed an agreement to sell
their property I believe it was on January 26 of 2007 --
some three years after the station was sold and it wasn't
until later on that year that Summerville Homes who had
signed the contract to purchase the property realized that
it was underground water contamination; so they used that

as an escape clause to get out of the contract and that
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Ted up to this lawsuit filed against Greenwave Amoco, the
Browders, and Doug Miles.

My contention is that readfng the agreement between
Miles and the Browders -- and let me back up just one
second. Since the Browders took over running the
Greenwave Amoco it's operated continuously. There's been
no threatened action prior to that or subsequent to that
that DHEC that DHEC was going to shut them downAor anybody
else would shuf them down and it wouldn't affect the
business operations and I don't think there is anything in
that agreement that would allow them to prevail on an
award of attorney's fees and costs and I agree with Your
Honor in dismissing the Browders and Greenwave Amoco from
the suit; but I still think that the agreement between
MiTes and the Browders certainly was nejther in
contemplation of either party that the contaminants had
gone across the road onto the McCoy's property.

So, not anything being in that agreement and neither

party having been aware that the contaminants had spread

e ———

beyond the Greenwave Amoco, I just -- I don't think that
it was appropriate to ---

THE COURT: Well, you take the position it's sort of
1ike a foreclosure action. If the mortgage and or note
does not call for attorney's fees and there is no

Hcontractua1 obligation to pay attorney's fees then you're
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not entitled to it and the only way you're entitled to it
is by either the statute and/of contract and'there was
absent any of that in this situation basically is what
you're saying?

MR. PARKER: That's's what I am saying, Your Honor.
It just doesn't fit with any of the catch-all phrases in
the contract that would allow the Browders to recoup their
costs. —

THE COURT: Okay. Let me hear from the Browders.

MR. LENHARDT, JR.: Thank you, Your Honor. Cody
Lenhardt here on behalf of the Browder defendants. I
would just in response to what counsel has raised with
regard to costs and attorney's fees and costs and expenses
that were awarded at the motion for summary judgment,
clearly the contract .- we're not -- have never been‘in a
position that the contract stipulates that attorney's fees
would be recoverable. Our position with regard to the
attorney's fees is those are costs and expenses that would
not have been incurred by our client but for the breach of
contract action -- the breach of contract by Doug Miles --
by the defendant -- and as afising out of the lawsuit that
we were then subjected to by the plaintiffs in this case
our client has had to be out of pocket ---

THE COURT: Well, what -- There is no contract that

allows for attorney's fees, is there?
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MR. LENHARDT, JR.: None.

THE COURT: Do you know of any statutory provision
that allows for it?

MR. LENHARDT, JR.: I do not know of a statutory
provision that provides for attérney's fees in this casé;
however, I would point to a recent case from the South
Carolina Court of Appeals which provided that attorney's
fees were recoverable in an action where but for the
action of a third-party action -- in this case the Tawsuit
by the plaintiffs against our client -- that attorney's
fees were recovefab1e in the action.

THE COURT: Have‘you got a copy of that case? I'm
not aware of it.

MR. LENHARDT, JR.: I do ---

THE COURT: Your lawyer behind you does. That was
just decided -- Gracious me, this is hot off the press.

MR. LENHARDT, JR.: Yes, Your Honor.

'THE COURT: No wonder I hadn't heard of it. It was
decided this week. With a huge notice -- this opinion has
not been released for publication.

MR. LENHARDT, JR.: And, Your Honor, I would also
point out that we are not seeking to recover fees or
attorney's fees related to the cross-claim against
counsel's client. We're trying to recover the costs to

defend the action brought against our client by the
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plaintiffs in this case; so it's a cost -- We're taking

the position that it's a cost that but for the breach of

|
!contract that our client would not have had to incur to

!

defend against the plaintiff's claim.

| THE COURT: And you say this case that you've just
handed me that was just decided five days ago, six days
ago, Solley, S-0-L-L-E-Y, versus Navy Federal Credit Union
gives me some -- |

MR. LENHARDT, JR.: 1 be11eve»---

THE COURT: -- reason to allow it in this case?

MR. LENHARDT, JR.: I believe it sets up a new rule
that -- or a ruling -- it is a ruling that would provide
some support for the position that wé've taken in the case
that the claim -- the cost and expenses and recovery of
attorney's fees, it's not pure]y attorney's fees but a

cost that our client had to incur -- real damage to our

{icTient.

THE COURT: A1l right.

MR. LENHARDT, JR.: Also, Your Honor, just in
response to the motion to reconsider, it appears fo me
that as it's styled the motion is a motion to reconsider
and the motjon itself doesn't stipulate which rule it's
been brought pUrsQant to. I certainly understand that a
motion to reconsider is generally a 59(e) motion, but in

this case courr®el has asked for relief from a judgment.
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The award of costs and damages would certainly sound to be
a 60(b) motion,

THE COURT: Well, I hadn't awarded the amount of
attorney's fees, have I?

MR. LENHARDT, JR.: Correct. No, Your Honor, and
that was to be handled in a separate hearing on damages.

THE COURT: Well, I think it is properly before me.
At least I knew what he wés here for. Iithought I knew
what he was here for. He argued what I thought he was
here for.

You're right. The judgment has not 1in effect -- 1in
effect has not been entered because I haven't made a --

MR. LENHARDT, JR.: Correct.

THE COURT: -- finding as to the amount; so it would
be a --

MR. LENHARDT, JR.: Yes, sir. ,

THE COURT: -- motion to reconsider or -- That's all
it could be right now.

MR. LENHARDT, JR.: And to that point I believe, you
know, as Your Honor is certainly aware, a 59(e) motion to
reconsider is for an issue of preservation on appeal.

THE COURT: That's.correct. '

MR. LENHARDT, JR.: And I don't believe that anything
that's been raised today.or in counse]'s motion raises any

issue that was raised and not ruled on by this court. It

Record p. 0093




22
23

24

25

R

is simply re-litigating fhe issues that were before the
court on summary judgment as to whether or not there was a
genuine 1issue of material fact. The contract itself is
quite clear and unambiguous with regard to whether the
seller has knowledge or had knowledge at the time of the

contréct that there was an investigation ongoing. It says

p——
—

-- The seller represented that he had no knowledge. The
undisputed facts are clear that he had knowledge that
lthere was an investigation ongoing and that, frankly, that
investigation is still ongoing to this date; so I -- You
know, with the position that theré is a genuine issue of
material fact or that the court should reconsider it, that
|was done at summary judgment. Any issues with regard to
that were raised and ruled on by this court,

THE COURT: Well, the case that you've handed up to
me is -- it says about what I just said, It says that
absent a contract, statute, or recognized ground of equity
the prevailing party does not recover attorney's fees as
costs of 1itigation and in this case there is -- I guess
what they say 1t'$ a ground of equity because this is a
slander of title.

MR. LENHARDT, JR.: Correct.

THE COURT: They say in some situations there is --
attorney's fees can be special damages in malicious

prosecution, slander of title, and those sorts of things;
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so it's basically what I said except this one is a slander
of title which allowed .- A1l right.

Gentleman, what I am gbing to do is I am going to --
Obviously, I just glanced at this case you handed up here.
Let me have time to digest it and there is also a B1g
jssue on election of remedies. We just had that in a case
we just tried in the week before last on a legal
malpractice cése. Let me Took at this case.

Gentlemen, if y'all want to provide énything
additional to what you've already sent me, I'11 look at
jt. If not, I'11 try to get a ruling in the next two
weeks. |

MR. PARKER: Your Honor, just one other bookkeeping
thing, I guess --

THE COURT: Yes, sir.

MR. PARKER: -- housekeeping thing. I don't know how
you're going to rule, but if it goes my.way it won't be a
problem, but if it doesn't go'my way, would the amount of
the damages be 1itigated when we have this trial at the
end of the month or will we have to come back befofe you
to estab]ishAthe amount of the damages?

" THE COURT: Well, I assume it'11 be the fees that you

caused him to incur allegedly and normally the way I do

Ithat I'11 allow him to send me an itemized affidavit aé to

what he's done and let you look at it and then if you want
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to have a hearing to contest those damages or to question
[them on the propriety of the damages, then that's a
necessity. I say damages -- the fees. Obviously, I'11 be
more than happy to give you an opportunity to cross
{lexamine him on that, but if I rule against you then we got
to establish the amount. I'11 let him provide an

“affidavit, let you Took at it. If you want to question
ih1'm on the affidavit, I won't make a ruling on the amount
until you've had an opportunity to cross examihe him
and/or present your own witnesses as to whether or not the
fees are in line or whatever 1ike any typical attorney's
fees dispute.

MR. LENHARDT, JR.: Your Honor, just to make sure I'm
clear, is the issue then that the court would be taking
under advisement is just the award of damages ---

THE COURT: It is 59(e).

MR. LENHARDT, JR.: Just ---

THE COURT: Just 59(e).

MR. LENHARDT, JR.:' Okay. But as to the award of
damages as to whether or not caused ---

THE COURT: If I disagree with him and maintain what
I've already ruled on -- |

MR. LENHARDT, JR.: Correct.

THE COURT: -- then you'll submit an affidavit with

the amount of fees and costs to him. If he wants to cross
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examine you or have a hearing on it, we'll be glad to do

so. It may be such a small amount that he won't contest

1

MR. PARKER: I don't think so. As a matter of fact,

I know SO.

THE COURT: Well, I know who they.work for; so I sort

||of agree with you.

MR. PARKER: 1I've already got an inkling.
THE COURT: I am saying that with all due respect.

“ MR. LENHARDT, JR.: I understand; absolutely.

THE COURT: No, but if I rule for him, then,

Jobvious]y, I won't need to know the amount.

MR. PARKER: The name of the case, Cody, that you
just passed up? 4
\ THE COURT: It is this: Solley, S-0-L-L-E-Y, versus
Navy Fedefa] Credit Union. Here's the cite: 2012 WL -- I
assume that's Westlaw -- 288501,

MR. PARKER: Thank you, Your Honor.

THE COURT: 288501.

MR. LENHARDT, JR.: Your Honor, to that case I think
what we're trying to assert is that it just shows that
there is a logic to separating out the attorney's fees
related to our défense of -- I mean our claim against
Mr. Mi]es‘versus the attorney's fees and costs incurred to

defend the action by the plaintiffs.
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THE COURT: I understand. ‘

MR. PARKER: Of course, I can't comment on'it because
I hadn't seen it, Yoﬁr Honor; so...

THE COURT: Well, it basically just says what I said
a while ago except there's some exceptions under equity
which allow it. I'm not sure just a general contract
action falls within that section, but I'11 Took at it and
go from there.

MR. LENHARDT} JR.: Thank you, Your Honor.

THE ATTORNEY: Thank you, Your Honor.

(End of Transcript of Record.)
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MCNAIR

ATTORNEYS

February 8, 2012 ) ' Lee W. Zimmerman

lzlmmerman@meonalr.nel

T (803) 799-8800
F (803) 753-3278

Via E-mail (dearlylc@sccourts.org)

The Honorable D. A, Early, III

Circuit Court of the Second Judicial Circuit
Post Office Box 90

‘Bamberg, South Carolina 29003

Re:  -McCoy vs. Greenwave Enterprises, Inc., et al.
CA No. 2007-CP-18-1914

Dear Judge Early:

At the conclusion of the February 6, 2012 hearing concerning Defendant
Miles’s Motion for Reconsideration, you provided the parties with the option of
submitting documentation supporting their position to the Court. In support of
the Browder Defendants’ position that the Browder Defendants are entitled to
recover from Defendant Miles their costs and expenses, including attorneys’
fees, incurred in defending the action brought against them by the Plaintiffs, the
Browder Defendants refer the Court to the opinions of the South Carolina
Supreme Court in Addy vs. Bolton, 257 S.C. 28, 183 S.E.2d 708 (1971), and
Town of Winnsboro v. Wiedeman-Singleton, Inc., 307 S.C. 128,414 SE.2d 118
(1992), aff"ing, 303 S.C. 52, 398 S.E.2d 500 (Ct. App. 1990). “Copies of these
three opinions are attached. The logic supporting the decision in Solley v. Navy
Federal Credit Union, No. 49387, 2010 WL 288501 (S.C. Ct. App. Feb. 1,
2012), handed up to this Court during the hearing, to award attorneys’ fees as
damages is borne out in Addy and Town of Winnsboro, as explained below.

In Addy, the Supreme Court held the landlords, who successfully defended a
suit brought by their tenants for damages sustained in a fire negligently caused
by the general contractor the landlords hired, were entitled to recover their costs

and attorneys’ fees from the general contractor. The Court concluded where " MoNalr Law Firm, P. A
“the duty to indemnify is either implied by law or arises under contract, and no ¢ 1221 Main Street
personal fault of the indemnitee has joined in causing the injury, reasonable cmumb,j;g‘;;‘jgj’

attorneys’ fees incurred in resisting the claim indemnified against may be
recovered as part of the damages and expenses.” Id at 34, 183 S.E.2d at 710.

Mailing Address
Post Office Box 11390
Columbla, SC 29211

In Town of Winnsboro, the Supreme Court, citing Addy among other cases,
noted the Court has long recognized the principle of equitable indemnification
and held the recovery of costs and attorneys’ fees is allowed “when as a result
of the defendant’s breach of contract or tortious activity the plaintiff is required

menair.net
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to either defend itself or bring an action against a third party. The attorney fees and costs must
be the natural and necessary consequence of the defendant’s act.” Id. at 132, 414 S.E.2d at 121
(internal citations omitted). Here, Miles’s breach of the contract resulted in the Browder
Defendants being forced to defend themselves in an action brought by a third party. The costs
and expenses incurred in the defense of that lawsuit are the natural and necessary consequence of
Miles’s breach.

Based on the legal authorities cited in this letter and in the attached decisions of the South
Carolina Supreme Court and Court of Appeals, the Browder Defendants respectfully request that
this Court deny Defendant Miles’s Motion for Reconsideration and hold that the Browder
Defendants are entitled to recover their costs and expenses, including their attorneys® fees,
incurred in defending the action brought against the Browder Defendants by the Plaintiffs in this
case.

Respectfully submitted, .
MCNAIR LAW FIRM, P. A.,

: f&". —meu-————/
Lee W. Zimmerman

LWZ/rwm
Attachments

cc: G. Waring Parker, Esquire (via e-mail gwaringparker@bellsouth. net)

- Record p. 0100




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Dorchester County
Court of Common Pleas

The Honorable D. A. Early, 111

Case No. 2007-CP-18-01914

Michael T. McCoy and Arcada J. McCoYy, ...cceovevriviiinieniincineininn.

Greenwave Enterprises, Iﬁc., d/b/a Greenwave Amoco I;
Al C. Browder, Jr., a/k/a Al C. Browder; Kelly J.
Browder; Douglas M. Miles and South Carolina

of whom Greenwave Enterprises, Inc., d/b/a Greenwave ,
Amoco I; Al C. Browder, Jr., a’k/a Al C. Browder; and Kelly J.

BrOWAET AT . oiviviiieee et e e e e et e e e e e er e e e e e e seaaaaen

and

Douglas M. MIleS iS.....coovvviivrrrerereivereenenens ettt aanes

CERFITICATE OF COUNSEL

........................... Plaintiffs,

............. woevo... Defendants,

........................ Appellants,

...................... Respondent.

The undersigned hereby certifies that this Record on Appeal contains all material

proposed to be included by any of the parties and not any other material.

Respectfully submitted,

Lee W. Zimmerman, S.C. Bar No. 68809
lzimmerman@mcnair. net _
Amber B. Martella, S.C. Bar No. 78706

amartella@mcnair. net
McNair Law Firm, P.A.
Post Office Box 11390

Columbia, South Carolina 29211

Tel: 803.799.9800




R. Cody Lenhardt, Jr., S.C. Bar No. 70339
lenhardtjr@gmail.com

Post Office Box 20867

Charleston, South Carolina 29413

Tel: 843.737.2874

By T, Comoirar

Lee W. Zimmerman

Attorneys for Appellants
January 17, 2012

Columbia, South Carolina




THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Dorchester County
Court of Common Pleas

The Honorable D.A. Early, III

Case No. 2007-CP-18-01914

Michael T. McCoy and Arcada J. McCoY, «.vvevveevemninieneeneenriirieeeeeee e,

Greenwave Enterprises, Inc., d/b/a Greenwave Amoco [; Al
C. Browder, Jr., a/k/a Al C. Browder; Kelly J. Browder;
Douglas M. Miles and South Carolina Department of

Health and Environmental Control .......cccoovviviiieiiii e,

of whom Greenwave Enterprises, Inc., d/b/a Greenwave
Amoco I; Al C. Browder, Jr., a/k/a Al C. Browder; and -

Kelly J. Browder are ...t

and

Douglas M. Miles iS......rvrvveeeeerernns s S

CERTIFICATE OF SERVICE

3.1‘
JAN 1 720

56 (’ZMH d) é’érm

......................... s

..................... Defendants,

...................... Appellants,

..................... Respondent.

-1, ElizaBeth A. Blitch, do hereby certify that I have this date served one (1) copy of the -
Record on Appeal upon the following counsel of record by causing said copy to be deposited
with the United States Postal Service, ﬁrst class postage prepaid, properly affixed thereto and

addressed as follows

Andrew T. bha,pherd Esquire
Hart Hyland Shepherd LLC
Post Office.Box 130°

Summerv1lle South Carolina 29484.

AAA_-

EbzaBeth A. Bhtch Paralegal

McNalr Law Firm, P.A.

Janu-ér-y 17,2012

Post O”ﬁce 11390

Columbla South Carolina 29211

~ Columbia, South Carolina

L

(803) 799:9800 *



