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NOTICE OF APPEAL IN A CIVIL CASE 

THE STATEOF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM DORCHESTER COUNTY 
Court of Common Pleas 

D. A. Early, ~II,Circuit Court Judge 

Case N.o. 2007-CP~18-01914 

. Michael T. McCoy and 
Arcada 1. McCoy . 

v. 

' .. Greenwave Enterprises, Inc., . 
d/b/a Greenwave Amoco I; 

, Al C. Browder, k, alk/a . .' . 

Al C. Browder; Kelly 1. 
Browder; Douglas M. Miles 

, and South Carolina 
Department of Health and 

, Environmental Control 

of whom Greenwave 
Enterprises, Inc., d/b/a 
Greenwave Amoco I; Ai C. 
Browder, Jr., a/k/a Ai C. 
Browder; and Kelly 1. ' 
Browder 

and 

Douglas M. Miles 

are Appellants 

is Respondent 

Record p.'0002 



NOTICE OF APPEAL 

Greenwave Enterprises, Inc., d/b/a Greenwave Amoco I; AI C. Browder, Jr. a/kJa Al C. 
Browder; and Kelly J. Browder appeal the order of the Honorable D. A.-Early, III dated May 21, 
2012. Appellants received written notice of entry of this order on June 15,2012. 

July 13, 2012 

Other Counsel of Record: 
G. Waring Parker 
G. Waring Parker Law Firm, LLC 
Post Office Box 786 
Summerville, South Carolina 29483 

Attorney for Respondent 

\ 

Lee W. Zimmerman 
. McNair Law Firm, P. A. 
Post Office Box 11390 
Columbia, South Carolina 29211 
803-799~9800 

R. Cody Lenhardt 
McNair Law Firm, P. A. 
Post Office Box 1431 
Charleston, South Carolina 29402 
843-723-7831 

Attorneys for Appellants 
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STATE OF SOUTH CAROUNA 

COUNTY OF DORCHESTER 

Michael T. McCoy and Arcada 
J. McCoy, 

Plaintiffs, 
vs. 

Greenwave Enterprises, Inc., 
d/b/a Greenwave Amoco I, 
AI C. Browder, Jr., a/k/a AI 
C. Browder; Kelly J. Browder; 
Douglas M. Miles and South 
Carolina Department of Health 
and Environmental Control 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEASj 

CIA NO.: 2007-CP-18-01914 

ORDER 

: I 

-'0 :::.' 
~ 'J.: 

-
THIS MA ITER came before me on February 6, 2012 pursuant to Defendant, ouglas M. 

Miles' (Miles) Motion for Reconsideration for so much of my Summary Judgment rder dated 

December 20, 2011, which awarded attorney's fees to Defendants, Greenwave Ente rise, Inc., 

d/b/a Greenwave Amoco I, At C. Browder and Kelly J. Browder (Browder Defendants. 

This Court issued its Order Granting Defendant Greenwave Enterprises, nc., d/b/a 

Greenwave Amoco I, Al C. Browder and Kelly J. Browder's Motion for Summary J 

to All Causes of Action on January 12, 2012. In that Order, this Court found 

De~dant Miles breeched the Purchase Agreement with the Browder Defendants and the breach 

resulted in the Browder Defendants incurring costs and expen..e;es in defending the la suit filed 

by the Plaintiffs. The Court held Defendant Miles was liable for all coste; and expens s incurred 

by the Browder Defendants resulting from the Plaintiffs instituting their action 

Browder Defendants. 

COLUMBIA I01S766v) 
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On December 31, 2011 Defendant Miles filed a Motion for Reconsiderati as to the 

Award of Costs and Expenses to the Browder Defendants. The Browder Defend ts filed a 

Response on January 9, 2012 and the Court heard oral argument on February 6, 201 . No new 

evidence was presented to the Court during oral argument, but the Court heard a gument on 

whether or not the Browder Defendants were entitled to an award of attorney' fees from 
I 

Defendant Miles. At the hearing, the Browder Defendants presented the Court wit a decision 

issued by the South Carolina Court of Appeals on February 1, 2012 in the case of Sa ley v. Navy 

Federal Credit Union, Inc. (S. C. Ct. App., Opinion 4937) to support its position th t the award 

of attorney's fees was proper. At the conclusion of the hearing, the Court provide . the parties 

with the opportunity to submit additional infonnation supporting their positions. T e Browder 

Defendants provided the Court with two additional opinions, Addy vs. Bolton, 257 

S.E.2d 708 (1971), and Town of Winnsboro v. Wiedeman-Singleton, Inc., 307 S .. 128, 414 

S.E.2d 118 (1992), ajJ'ing, 303 S.C. 52, 398 S.E.2d 500 (Ct. App. 1990). 
• I 

After hearing oral argument and reviewing the submitted cases, the Court ha 

that the Purchase Agreement between Defendant Miles and the Browder Defenda ts does not 

specifically provide for the recovery of attorney's fees and cannot find a statut or ground 

inequity entitling the Browder Defendants to an award of attomeis fees. 1 

Accordingly, the Court grants Cross-claim Defendant Miles Motion for Reinsideration 

and only modifies the Order dated December 20,2011 so as to specifically exclude te award of 

attorneis fees to the Browder Defendants; and, 

. IT IS SO ORDERED. 

The Honorable D. A. Early, III 
Circuit Court Judge of the Second Judie al Circuit 

Bamberg, So 

2 
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STATE OF SOUTII CAROLINA 

COUNTY OF DORCHESTER 

) IN THE COURT OF COMMON PLEAS 
) FOR mE FIRST JUDICIAL CIRCUIT 
) Case No. 2007-CP-18-1914 

Michael T. McCoy and Arcada J. McCoy 

Plaintiffs, 

v. 

Douglas M. Miles, et al., 

Defendants. 

) 
) 
) 
) 
} 
) 
) 
) 
) 
) 

ORDER ACCEPTING SETTLEMENT AGREEMENT 
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The parties have entered into a settlement agreement (Exhibit 1) for the above-

captioned case. The settlement agreement was read into the record in open court on this 

date and memorialized in the written settlement agreement attached to this Order. 

The Court inquired of the parties if they fully understand the terms of the 

agreement, and they all confirmed they did. The Court inquired of the parties if they 

have discussed the terms of the agreement with their col.11lSel and that they have no 

questions about the terms. The parties affirmed that.the voluntarlly enter into the 

settlement agreement. 

The Court has reviewed the terms of the settlement agreement and fmds that tliey 

ar~ fair and reasonable and ary entered .into by the P~ voluntarily and without 

coercion. 
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NOW" THEREFORE. IT IS ORDERJID that the Court accepts the tenns of the 
. . . . 

attached Settlement Agreement and orders that it be enforced. 

SO:0RDERED. 

. St. George, South Carolina 
March 2, 2912 

Circuit Judge 

Record p. 0007 
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',' ,", McCoy v. Miles C£RTtHED COpy 
,," Terms of Settlement ,',' ,,' 

Mcq,r v. Greenwave-Enterprlses, Inc., at 1!1 ttAR' ~ 2 P~, I,~ 55 
C.A. 2007-CP-18-1914 /i l {d N~ 

f::;,A.utJ:1 A71.-(p..".-t..~ 
Defendant Douglas M. Miles (Defendant Miles) to pay to a!.CI~ aw~ftael T. 

, , OQRtHESTEt{ comrr'f 
M~oy and Arcada J.McCoy (Plafntiffs McCOys) $1,275,00'0.00 In full settlement of all 

claims in the second amended complaint. (Allocation of funds to b6 agreed to in the 

most tax advantageous means for the parties allowed by law.) 

Defendant Miles to pay one half of the total settlement ($637,500) within thirty 

(30) days from the date ot'thls agreement. Defendant Miles to pay the bala!1ce of the 
,,' 

settlement not later than six (6) months of t~is agreement. ff payment of the balance is 

paid by Miles within sixty (60) days of this agreement, there will be n~ staMory interest 

applied. Any balance remaining unpaid after siXty (60) days wi!! accrue interest at the 

statutory rate as published by the Supreme Court of South Carolina. AIl payments to be 

made by certified check. 

Plaintiffs McCoys'to vacate the premises within a reasonable time not to exceed 

six (6) mont~s, Prior to vacating the premises, Plaintiffs McCoys shall have undisturbed 

possession. Upon payment of the full settlement amount, Plaintiffs McCoys to execute 

'~ warranty deed to the property to Defendant Miles. 

The plat of the property showing the points of ingress and egress, which is a part 

of Plaintiffs' Exhibit 3; (attached hereto as Attachment 1) shall be introduced In the 

record of this case. Plaintiffs' Exhibit 19 (attached hereto as attachment 2) shall be 

introduced in the record of the case, and may be placed under seal at the request of 

Defendant Miles or his counsel. 

Record p. 0008 



I~. the event Defendant Miles falls or refuses to make payment according to these 

't€rfrts;' .~!alntjffs McCoys will bring enforcement of settlement proceedings ~ith all costs 

and attorneys fees incurred by Plaintiffs McCoys to be paid by Defendant Miles . 

2 

", '0 

.. ~. 
L. Gray Ge die, Jr .. 
Eric C. Schweitzer 
Counsel for Plaintiffs Michael T. 
McCoy and Arcada J. MCCoy 

. . . .' ;.,.: .. ~. 
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STATE QF soum CAROLINA 

COlJNlY OF DORCHESTER. 

) 
) 
) 

Michael T. McCoy 8Ild Arcada I. McCoy, ) 
) 

Plaintiffs, ) 

VB. 

Oreenwave Enteqrlses, Inc., d/b/a 
Greenwave Amoco I; AI C. Br(}wder, Jr., 
aIkIa A1 C. Browder; Kelly 1. BrowdeJ:; 
Dollglas M. Miles, and South Carolina 
Depllttlllent ofHea1th and En~meotal 
COnir04 

~ / 
~ .j.) . 
) , 

~ / 
--------------~-~---~--~ / . 1\ 

ASSETS QFnouGLM r.t MILES 
i ' 

./ \ 
/' \ 

i \ $1.~~.PO ~~~ii~e. / \ Q4,ljOO.OO 
304 Crestview Driv~ SuxnmeMJle ;' \ 64,800.00 . 
304 CrestviewDrlve, Summerville I \. 64.800.00 
109 TimberlBne Drive. Smmnervllle,' :z 11 ,600 •. ~.,.._ .. 
Lot BoonehJ.lI Road, Summerville / 'l;o~OOO. 

REAL ESTATE 

151:5 W. Sill North St., Summerville / lSo,ooaOO 
S09-A Corey Boulevard, Summe.rvi11e 130,100.00 £Jd "21)0 
4S9 Santee Drive., Santee~ S.C. -t42,~.0tT :;,,.,,-t 
800 Elm Hall Circle> Summt:rVillo / 8o,6po.oo . 
20 a<:l'eS Utban Ave,. J@H~:seford Dr., ;O~C~ Tota! 4O,Zio.sQQ ~ f~ 

CASHANDlNVESTMENTS /. . :'. \}O't tJ ll" 

/

l ·stll, ).10""1 // Oommunity First . V 
Pal,me1to F'mt . 4-­
S.C. Federal (1) 
Uetp#gid i d!! 
.BBtIk of S C. 
S~IJ -rkc.iAj.,.. 

lu:oae:ee 1 'i'$1.~ v' 
m,oeo.06' ~~. UJI 
oH8,0999.88- ;~. I 

C-Ull HIIf.. 'r ( It .. r iMQ(hQQ ·4 5i ~ ~;' ".... . (' 
i 'rom $307,000.66". laD) i.S~ , I- (, 

I
I T~TA~ ~ 'If J t "S""" .. 1{ 

'Page 1 of 2 

~ 
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,':""';fl"'~" 'NOTEs AND"MQRTGAG§ ~ 

,', ' 500BOCnehlJl((J.w.A.)S'/n/r;I/~/J~ ';"'1'/' ~ 11,~/c;'~ "'-'Ir 
,,($1,000.000.00 @.s.5%for~O~) I 1_ 1$ tJ60 $ -686.866.66 (tis+:) '-4 h0:0 4:"/..D! 
211 Wani.ogton, WilliamP~ .pJu ~jD,.' -tOJOOQOG~).Sofi-- ~~ ~ 
227 Cr:estwo0c4 Michael Shell', 'tItl1 In. -JlS,4111 ~~~.Q9t(est) ere,aGe qaooc' 
1.39 South MaIn St. SwmnerviUe' . ~ .... 

, (Sold 5 years ago fur $300,eOO.99} J-. !6tt6ee,e~ ~ 2 3 6 f L S" S-- .. 
3 S't)/,900 Total ~9.Q9~ J,t)r~/,J~t 

(I) Thii accouut .iB pledged to the Clerk of Court to cover ball bonds he bu ~ 
.' 

NQms ... " '" . '-
• - In late October ~ :;;.dy ~~~ber. 2011. he cl~d CD's and~ ~~ fot 

$1,200,000,00 to 'purchaSe,~ Fally Beach house. This was placed In a. LLC owned by his, 
cJrl1dren, MERW, u.c. ", 

It ' The accounts shown above are what remain 

." I believe I saw a Crescon.Bank ollhis'2Pll tax return. ThIs was 8 stranger as it didn't 
show OIl his 2009'or 2010. May be a holdplg com,p~ fur an. account he closed. Related 
to me he bad no idea who it was, , 

• He tells me the value he placed onhis real estate ~g based 011 the assessed value. which is ' 
generally under market value un leSs in a dqRCSSCd·,prea. 

, Dated this 28111 ~y ofFebmary, 2012-

• 
, 

D" ... 1 11, It':.5 [0 IClS r liN)c:rt rnV 

4 t,(lr.J cP ,3-,Lj t,8Psrlf: ~ /tfJ.JI: ' 
¥c;JeehAJ4 d '1/Z2;/1,9 U ~1. '1!.!>O~ 

, r»~eul 1 VA (.." e.. ,,~ 11'1,;1> C 

t(1~ fjt}'6~j!l~j3e :P..R_ ' ~II, boO 
,?ukJt ... "q ZI2Z12e.1/·$1~tJ~60" 
LOT i N 'i=ee)<JAvlt~'r~/J>1rJr 101 00 tJ 
q 112 r ZD';j ~ ~ 1'~~~ .. /( $. 2~.s; ()0l) 

~~1r~i$.~~1..~(.~";1~ 'p~12l0f 2' [o'YJ~ . 1'''~~ ~ It 

~ 
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~th __ a-m:t;v IIanIc 

~.O. »= ~in 
530 ~ IlocIdIJ BoUl~ 
Mt P~'o SO 39($5-lUl 
ca,,)) eM-05o, 

l!outrlu " 11"11.-
PO 8O!t :11.77 
~1., samu 

~, .. ~".. %nt:are4 
Date llaa ex • 

°n/U/2Dil. l.2/.1!!/!3DU 
12/unOU UIl5/3U 
lZjU/26i.l 12.1:1512411 
12/16/2D11 12/;15/;OU 
12/2'/2~ l2/;~/2011 

\ 
\ 
\ 
\ 

/ neuuc CHcU.t 
Mr.l:urit.y 
)!aU~, 1.1S0 It 'fD I) .45'0 
RaUalllll • 
~~~£cQ 

/, 
i 

" 

1.60i.-t~a-e-v9 

, 
\ 
\ I 

\ 
\ , 
\ j 

Da9 1/ 
~IXS, 

S,~OZIal 
i 

8UI.SIS 
$o.1IG 
p.co 

~51.55".~ 
$n.aa 

,0_ ~",~.u. 
rau) lIa,-~SOo' 

~2/u/UU 
12/01/2~1 to 02tz'/2012 
91 ~, 

~ Jd4tal 1!11c:t.r 
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SOUI:beoIu~ co-.il:y a.u 
P.c. 30x 151>1 
S30~Co&!c~ 
lit: .~. $C 2NI>3-l$51 
(84) h ... 050l. 

~:!.CIl. WOZIII81:"ica. 

Mlect.t. ... -t.rad 
Dat.. Data 

l.GOl.-t~a-ev8 

", 

'. 

.G25.n 
fO.DI1 
410. GO 

,fl.OO,us.2J 
'0.00 

XH.::f 1.3C'M3Sln dH 

02/29/ZOU 
13/01/2011 ~ OZ/29/2012 
"1 (o.y.J 

Add_ M1t:kol lI'il1lfto 

noo, 53&.:23 
nOO.I12t.~ 
*100,.525.23 
$100 t $2$·23 
,l04 t $3CJ.23 
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'f) 50UTH CAROL.JN.4. , FEDERAl. 
c:&tllI'lJ.If~ 

LlfE'v .)' ,: .)' , 

P.O. 1m 100II11. N. n.",,- sc'Z~to.lIOll 
fotJsllo-~f1~ TaJr __ ~JfJ,D.Ql ..... ·~·lCll 

DOUGLAS M MILES 
PO so)( 1177 

e1f'dve JanUS!)' 1. 2012. ~ debit ~ wlU 
no fOngIt18arn ~ PClInls. My 

. aCClllmllhl1llct pclnts may ~rlda8med unUI 
Otetll"ber 31. :»t2. ror eorJVtIlJtnt.,_ID 
YOU'l poInb.1og In at CU~ew.td • .ccm.' 

SUMMERVILL~ SC 29184-1177 

.' .... -
.... ~;-..., . 

, 

:. • ~.STATSIofe, ". TOFACCOU." NT. ':", 
,SAYINGS A~OUNT 
8U~X NO.: 00' : 
SetlnnllJ8lh~nce: \ 70.00 

YTO DMdmh: 

12MO.JUMSO 
'SUFFIX NO.: 86 
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Deirtand DttpcJtlt ZOO00368Z - DOUGLAS Itt ftlZUS 
----~------- " "'Ref IIJrthdata 

'(01) DOUGtAS to! HIl.fS 

• P 060)( 1177 
SUHMERVll.U! SC 294&4·1177 

Tax Name: [11 DOUGLAS M MILES 

Memo"a.~nces 
OJrTent ledger s..lam;:e: 

I'fus l'reIsentlT1enbJr 
Memo Led.-r hJaMe: 

P/'ltl!Rtlltment. 
Dascr1pt1aft 

rB Source: Tellet-Tllrmfnal 223345 (9) 
DSPOSIT aJ( 01" S.C. 151.5 

CUrrent Cy$ 
DeRriptiao 
Balance J"0IWIIn:I: 
t.OWl:S/GEMB CHECXPAYMT 1832 
AUTO-OWNiRS rNS. PAeM 1833 

AUTO-OWNeRS INS. PREM 1834 
AUTO-OWNI:R$ INS. 'PREH 1831 

FJA tard5ervlces CHeo< PYMT 1839 
Oedc#1838 
Check #1840 
'C/lec:k 11941 
Check'1K3 
Orec:k # 1842 
WAL-ivrAAT' STORliS FtJRC:I1ASS 1845 
SUMMSC , 
ChedC#U44 
DepOsit 

AOlUSlMfNT-CREOIT 

C~'1S4G 
~nce ThIs statement: 

. ", p ...... ..,. 
-: " . 

. cp5>~!i> cummt ~ cc Cash 
i Awl~=: 

", $9,(WD.OO Pius Float Availl!lbte Today: 
:::: ·¥i'Cln:z .. £ 

~,.' 
Memo Awf.abI. e.Jancr. 

" "'~pcHt Explr8tian ~f" 

~28~'2012 
AcQuftIrMDt 

Feb 2iI, 2012 $9,tJQO.OO 
,'4:04~m. 
I '" " I \, 

{p.bHJJ '\ .. 
cnc:IIta oata .. 

/$10.; 
\ 
\ reb 10, 2012 

\ Feb 13,2012 

~729.75 \ 
!feb 14, 2012 

~"G.81 \ Feb 14, 2011 

~2.42.61 Feb 14,2012 

1$71.40 Feb 1(,1, 2012 

'i:: Feb 1)"r 2012 
Feb 21. 20U 

=.45 . Feb 22. 2CJU 

~1, .00 Fd> 22., 2012 

$12,090,00 Feb 22, 201Z 

$]3,08 Feb 27,2012 

$75.00 Feb 'Zl, 2012 

.$1,234.31 Feb 28~ 2012 ' 
. $520.00 Feb 26, 2.0U 

$2,68$.00 Feb 28,2012 
Feb 28, 2012 

Tax 
%cfantfflt:atSoa .-..... _-

$1s:~t65.60 

$551.01 
.1$,72:2.4l1 

Avalblb .. 
~ 

IhIf4IIICII 

p~,831.1l 

$35,760.34 
$35,mo.59 
n4,2S3.78 
$32,011.11 
$31,9~9.71 
$3O,s88.S3 
$30,088,83 
$30,001.38 
$28,801.38 
$16,801.38 
$1~728.30 

$le,6$;UO 
$17,ge1.61 
$18,401.&1 
.15',722.6l 
$1S,72Z.6~ 

hUp!l/l O.92..29.110lDDA_DDA1151IDPA1151.ASPX?Aation=QUICKPRINT&XMLGui ... ·· 2129/'].012 

~ .- -" s-d l.SOl.-T.i!B-&1P9 XEl:f l3CH3stn dH 
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12-17 MONniS 100,000 AND Om. 
41""4670" 
Prtntedby; AAIHU!SI mu.~ 

CertfO,?,,~ 4t4-7.fl.6ZfJ7 .. DOUGLAS M NZLES$R 

[011 OOUGW M MILES SR 
[04} POD CH~Yl8!ATY 
• 152$ W sm NORTH S'tReEi 

PO BOX un 
SUMMStVJLU SC294-S4 

ArXIltlonal Reiatfollshlps 
Beneticfary In#orrnalfon Available 

TaJc: Nama! [1] DOUGLASM MItES SR 

Summary 
Ml!m() SalllllClr., 

Current SalarlO!: 
IrJterest 8alance: 

Red.mption AmClunb 

Forfe/tlJrs : 
Cum!nt Rata! 

.Interest 
Clln'ent A~u..a ~; 

Dm Aca1Jsd Throogh: 
O~Nextlnt~ 

rntarest Payment PTequency: 

Rat 81rthdeh 

\ 
" \ 

$18,495,52 Ter~ 
$18,495.$2 ~~~: 

$32.92 Last Alm~ry May 30. 

~~') ~:t~lt. :U,2006: 
$5tT.'tf ,0000glnallssue ate: 

1.10000/0 

$32..n/ 'CUrrent'RaM: 

Feb :!8, 20tk Qm'Gnt Bfec:l:lve • 

T Qej)05lt Rate lrtdGx: eydej_ ~ AdjuJtar Option: \. 

Interest CyCle: (103'} cycJe ~ RaI)tAdjusten 
Jnteresl: Pavmen!: MethOd: 
cay, Into ThIS Period: 

Prev/ota Accn1ed fnl:erest! 

La&!; Il1te,~t DEle 31, 2011: 
6elance Last Interest:, 
Net rnterest Adjustment: 

tnterest ThIs Perfod; 

Tala( Oays T11cs Pl!rfod: 

Compotmd. CompoundIng Code: 
Sg ~ 01) Compound 

frequencyr 
$:J2.:35 IntereJt Hetf10dl 
~1.2f lntarst ReportIng Code: 

$18,4S1~.52 W\tnholdtng CodA: 
$(l.OD Rate Change f'Nquency! 

,50.79 Rete Change ~I 
91 Base'Rate: 

MaturIty RIsIe Methodt 
Metu1ftY Date: 
Jnterest <!yd. "... 
Jan 01, 2D12 

.t"agc J of 1 

2/29f}1j12 10107:47 AM 

RtJportlng InstItutIon: 2.7 

Tax 
rden~n 

.~-.* 

12MOntf1s 
May30t 2:012 
$L8,3~.-47 

$100,000.00 
Oct 31, :1006 

1.1000% 
1.1009% 

[83112-17 MONTHSJUMBO 
Rate Mjllster Is Not 

Expressed 11$ It Pen:'l!l'Og& 
, vananee 

0.00009& 
Dally 

Interest Frequertcv 

[OJ Date or DepQJIH;J6S/365 
l09IHNT 

No WlthI1oldlrl5il 
At HabJrlty 

[Bl Vartable Ratl!! 
1.1000~ 

. CUrmlt Rat!t 

~3Qt20t2 

1.100091. 

http://IO.92.29.100/COD'':CODl LSlICODllSl.ASPX?Action=QUICKPlUNT&.XMLOui... 2129/2012 
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Pdnt 

12-17 MONTHS 4147S2nO' flRSTJ:SAvtNGS BANK 
Prlnt/!d by: KAl1iLEEH HIU.ER 

cer.tfflcan 4~475Z77D .. DOUGlAS 14 SR " .... 

[01J O(lUGI.AS M f'IIL.ES 5R 

C131 POD DOUGlAS j'lfll!S JR. 
• 15:25' W '5TH NORlli STReiT 

PO BOX l1.n 
SUNMERVlUe SC 29484 

Additional R"ratfonsl\JptI' 
Sene/ldary IrIormatton AvaJlable 

Tax Nsf'lle: [1] DOUGW M Mn.E$ SR 

Summary 
Memo Balanoo: 
Current Balance: 
lnterest: Balance: 

RedemptlQn Amounb 
Forfeiture: 
Current Rab!!: 

Znnrest 
Ctll1"eIlt AcalJed Interest: 
Dati! Aecrued Throush: 
Pata Ne¢ lntzf'est: 
Interest' Payment Frequatq': 

lnterest Cycle: 
Interast Payment MQtho[j: 

Days 1noo ThIs J>et1Od~ 

Pre\If()l,jS Accrued ln~: 
Net Interest AdJ c.rstment; 

fntereot This PerIod: 

TQUlr Oayl ThIll Period: 

i , 
.' 

I 
; 

i 

1/ 
$129 600.42 
.121:760.42 

." $201.14 Annlve:rsary Jan 04, 
i, ...... -~ 2.0 2; 

~~..!!.'5 La .oepoillt ~n 04, ~012: 
.$323.01 On r ,Issue Datfl/l 

1.0500% 

$201.H <:uttent : 
fa!) 28, 2012 Current :r::.a Rate:' 
Apr 03. 2012 Deposft Il\dex: 

Quart:erty Ratfl/ MJusteit Option: 

(Ncnt) Rate Actfuitar. 
Compound COmpounding Code: 

So Reg DO Compound 
~uenc:y: 

$197,55 InteI1!St Meti1od: 
$0.00 Jntsl'e$t ReportIn9 Code; 

$327.02 WItfIhokllng C«1 Ell 

91 Rat8 Changlf Frequency: 
RIte Change MoitIod: 

Base Rate: 
MIItiIrftV Rate ltlethod: 
Mmlrtt,y Datvi 
rIItenIst C,do ~_ 

Jan 04,2012 

Pagel oil 

'129/201210:06:20 AM 
Reporting .In5t1tutbn: ZT 

12lbnths 
Jan 04,2013 
$124,7GO.42 

$124,760.42 
Jan CH,.Z012 

LO~ 

1.0508% 
["112-17 MONTHS 
Rate Adjuster Is Not 
~ In It Pet'C$I1tsll. 

VarIanCe 
0.0000% 

Dally 

Ihtel'6tf~ 

COl Dati! of Depo:;It~36S}36S 
1099-tNT 

No Wit'hholdlrg 

At ~tlrrlty 
!BJ \'arfBble Rate 

1.05009\. 
Current Rate 
Jan 04t 2013 

1.0S0MfI 
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,,'STATBOFS~,." 
, , , , 

) 
) 
) 

IN THE COURT OF COMMONPLFAS 
FJRST JUDICIAL CIRCUIT 

COUNTY OF DORCHBSTER CIANO.: 2007..cP-18-1914 

J,:" MJollaei T. McCoy and A1cada I. McCoy, ) 
) 

Plaintiffs, ) 

\ 
) 
) 
) 

Greenwave Ente.Ipdses. InC .• dfb}~ ) 
Oreenwave Amoco 1; AJ C. Brow~. Jr.. ) 
aIkIa AI C. Browder; Kelly J, Btmiyder; ) 

g~=~e~r:::V~J:tal j 
Control, ',) 

\ ),1 
Defendants. );' 

" )/ 
\ 1 

\ / 
.. \, / . , 

PROPERTY SOleD BY MV,ES FROM 12l312004 TO PRESENT 

SI2OI2Wl. To Pmncis J. Heath /"\ $ 15,000.00 
Lot 224, Dorchester R~', 

'111112005 ' To Vernon M, Lacey / " 
(Summer Village MIIi Park:) " 
Netto Mfles - $883,158.91 

7(27/2001 To Vl.cld L. Miles 
(Co!1"ecti:ve Pec::d for 213 Ctestwood Dr.) 

, 

. 9/11/.2.007 To Michael J. Schell 
227 Crestwood Drive 

1011:312007 To Farlha Quacik'and M~ed S. Siddiqui 
(EJqc~ station @ comer of.Maln St. And 
RiclwdsonAve.) 

$5t>,OOO cash and $300,000 Note and Mortgage 
Taken by Seller 

Pagel of 2 

$900,000.00 

$ 5.00 

$125,000.00 

$350,000.00 
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.. 

212212003 To RenDev. LLC 
l.525 .. W. 5111 North ~ 
(<Jag and conv.enience store) 

7/21$/2011' To Dollg Miles Consttu 
(lots 3-A, 3y B, 3-C" 3~D 
Briarwood SulxHvIslon); N . 

Paid $175,000 per Doug 

/ 
I 

/' 

l.601.-1ZB-~ve 

;' 
t 

,I 
I 

i 

Page 2 of 2 

$998,000.00 

S.OO 

. .. .. ' .. ." .' 
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STATE OF'sOtrrH CAROLINA 

COUNTY OF DORCEESTER 

) 
i 
) 

Michael T. McCOy and An:ad8 J. McCoy,' ) 
) 

Pleintiff't, ) 

va. 
). 
} 
} 

Greetlwavc &teIprlses, 1nc.>"tVbIa . ) 
Gteenwav~ Amoco 1; AI C. B~er. Jr.. ) 

. aIkIa Al C. Browder; Kelly J. Browder; ) 
Dollglas M. Miles, and South C9lO1ina ) 
Depsi'tmettt ofHeatth and Environn+ental ) 
Corttrol, '... ) 

, ) 
Defen~ts. ) . 

) 

IN THE COURT OF COMMON PLEAS 
FIRST JUDICIAL Cm.CutT 
CIA No.: 2007.cP-18-1914 

/ , 

, ,.. 

DEEDS lJSTO DQUGLAS MlLES CONSTRUCVON CQ., INC 
. .',-

'11512011 Smoak Jeciburg, LLC $245,.000,00 
(Property near Ridgeville) 

91l2f2011 Frank James Zanlit,. Jr .. $80.000.00 
(Lot :in Greenhurst Subdivision) 

2!22J2011 Bank of New York \ $lSG.OOO.OO 
(IM 5, T:fmberlane Drive) \ 

~f· 
712212011 DOIlglaS Miles $5.00 ~\1S; O(;J(J ) 

4 ~s 1fl#J 
a,.,p t!.7 r iii 4.1.() 

:tJ .35 CIt. C 0 

.~ XI:I.:f .L3C'~3Sln dH 

.---'0' 
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STA E:~~~ 
.. 

COUNTY OF DORCHESTER. 

) 
) 
-) ... 

Michael T.McCoy andAreadaJ, McCoY, ) 
) 

PlaIntiffs, ) 

w. 

Gree13wa'Ve En1erprises, Inc., d/b/a 
Gree.t1W1lVe Amoco I; AI C. Browder. Jr., 
8/kIa A1 C. Browder; Kelly I. Browder; 
D()ugl~ M. Miles, and South Carolina 
Departmen1 of Health and Environmental 
Control, , 

'- ) .) 

l~ 
~ 
)\ 

,)\, 
)\ 
) I 

Defendants. ? \ /' 

IN THE COURT OF COMMONPLBAS 
FIRST JUDICIAL cmcurt' 
CIANO.: 2007-CP~18_1914 

) \/ --:---":--________ ....J ~. 

S'er 

i\ 
/ \ ! , 

: ,. \ 
CLARIFICATION ON LQTS; ~& J..B. 3-C. AND 3-D 

. DRURWOO, SUBDIyJSJON 

RA~TO\f'4 . 
./ \ 

Deeds show he paid ,1.75.000 arui then fumtediately tmmfcrIed into . 
Doug Miles Constrt¢tion Co., Inc. Both. ~ons w~ on 7/27/11. / . 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DORCHESTER ) 
) 

Michael T. McCoy and Arcada ) 
J. McCoy, ) 

) 
Plaintiffs, ) 

) 
. vs. ) 

) 
Greenwave Enterprises, Inc., ) 
d/b/a Greenwave Amoco I, ) 
Al C. Browder, Jr., aIkIa Al ) 
C. Browder; Kelly J. Browder; ) 
Douglas M. Miles and South ) 
Carolina Department of Health ) 
and Environmental Control ) 

) 
Defendants. ) 

) 

IN THE COURT OF COMMON PLEAS 

CIA NO.: 2007-CP-18-01914 

ORDER GRANTING DEFENDANT 
GREENW AVE ENTERPRISES, INC., 
D/B/A GREENW A VE AMOCO I, AL 

C. BROWDER AND KELLY J 
BROWDER'S MOTION FOR t::1 

SUMMARY JUDGMENT AS ~~ ~~. 
CAUSES OF ACTI~N:_;.;~·.~ ~ ~ 

...... '(") .. ~ ..... -c;'I"': ,- ... --n 
~~.~, ---1""-." r, -." rr\ 
I'F!"" ,- 0 
"·0 '>-... rtl~ '\;o,~ .-0 ("l 

~.C"):~ '$ 0 
~~JO _ .. ~ 

~'§f, . ~ ..<: 
~" "l s:" :1 i' ,. .. 

The Plaintiffs filed this action via a Second Amended Complaint on January 11, 2011, 

alleging causes of action arising out of an alleged release of petroleum from a service station 

located at 500 Boonehill Rd. in Swnmerville, South Carolina 29483 (property). Greenwave 

Enterprises, Inc., d/b/a Greenwave Amoco I, AI C. Browder, Jr., aIkIa Al C. Browder, and Kelly 

J. Browder (Browder Defendants) filed their Answer to the Second Amended Complaint and 

their Cross-claim against Douglas M. Miles (Defendant Miles) on January 13,2011. 

This matter was brought before the Court by the Browder Defendants' Motion for 

Summary Judgment filed on September 27, 2011. Oral argument was held on October 17, 201 L 

After a careful review ofthe pleadings, the briefs submitted by the parties, including exhibits and . 

. relevant portions of deposition transcripts, and the oral argument of counsel, the Court hereby 

grants the Browder Defendants' Motion for Summary Judgment dismissing with prejudice the 
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Plaintiffs' claims against the Browder Defendants and grants judgment in favor of the Browder 

Defendants in their cross-claim against Defendant Miles. 

STANDARD OF REVIEW FOR SUMMARY JUDGMENT 

Summary judgment shall be rendered forthwith if the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter 

of law. ~ule 56(c), !SCRCP. Swnmary judgment is proper when there is no genuine issue of 

material fact and the moving party is entitled to judgment as a matter of law. Young v. South 

Carolina Dep't of Corrections, 333 S.C. 714,511 S.E.2d 413 (Ct. App. 1999); Bruce v. Durney, 

341 S.C. 563, 534 S.E.2d 720 (Ct. App. 2000). 

Summary judgment should he granted where the pleadings and evidentiary materials of 

record demonstrate that "there is no genuine issue of material fact such that the moving party is 

entitled to judgment as a matter of law." Rule 56(c) SCRCP; Fleming v. Rose, 350 S.C. 488, 

493,567 S.E.2d 857, 860 (2002). Summary judgment is appropriate when it is clear that there is 

no genuine issue of material fact and the conclusions and inferences to be drawn from the facts 

are indisputable. Etheredge v. Richland School Dist. One, 341 S.C. 307,311, 534 S.E.2d 275, 

277 (2002). When ruling on a summary judgment motion, the court must view the facts in the 

light most favorable to the non-moving party; nonetheless, a court cannot ignore facts 

unfavorable to that party, and it must determine whether a verdict for that party would be 

reasonably possible under the facts. Bloom v. Ravoir~ 339 S.C. 417, 423, 529 S.E.2d 710, 713 

(Ct. App. 1994). Moreover, a responding party may not rely on mere allegations in its pleadings 

to avoi~ summary judgment, but must set forth specific facts showing that there is a genuine 
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issue of material fact for trial. Strickland v. Madden, 323 S.C. 63, 68, 448 S.E.2d 581, 584 

(Ct.App. 1994). 

FINDINGS OF FACTS 

It is undisputed that at some time prior to 1989, Defendant Miles acquired ownership of 

the Property and began operating a gasoline station on the Property. On or about July 17, 1989, 

Defendant Miles notified the South Carolina Department of Health and Environmental Control 

COHEC) that a release of petroleum had occurred on the Property in the vicinity of the 

. ·undergrotmd storage tanks (USTs) then located on the Property (Release or 1989·Release). This 

Release was confinned by DHEC on or about August 12, 1989. In or about 1991, Defendant 

Miles had the USTs then located on the Property removed and some soils contaminated by 
" 

petroleum were removed. In 1993, petroleum constituents were identified in a groundwater 

sample from a well on the Plaintiffs' land, which is located southwest of the Property. Since 

1989, DHEC has been working with Defendant Miles to assess and remediate the 1989 Release .. 

Between 1991 and 2001 various types of businesses operated on the Property until Defendant 

Miles constructed a new gasoline service station and installed new USTs on the property in 2001. 

In June 2004, Defendants Al C. Browder Jr. and Kelly J. Browder took title to the 

Property and the business then known and operated as Greenwave Amoco from Defendant 

Miles. Since 2004, the corporation Greenwave Enterprises, Inc. has operated the gasoline 
\ 

service station and convenience store, Greenwave Amoco I, located on the Property. The 

Browder Defendants had no connection to the Property or the operation of the service station and 

convenience store prior to their purchasing the Property in 2004. 

3 
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After careful review of the pleadings, the briefs submitted by the parties, including 

exhibits, relevant portions of deposition transcripts, and affidavits, the Court finds the following 

facts are not in dispute and are sufficient for disposition of the Browder Defendants' Motions: 

1. Defendant Miles owned the Property from 1981 through about June 10, 2004. 

[Title to Real Estate, Ex. 2 to Browder Defendants' Memorandum in Support of Motion 

Summary Judgment] 

2. Defendant Miles owned and operated a service station on the Property from 1981 

1:lIltil 1992 and owned and operated seven petroleum Underground Storage'T8nks'''(USTs) located 

on the Property from 1981 until their removal in 1992. [South Carolina Department of Health 

and Environmental Control (DHEC))etter to Browder, 9/7/05, Ex. 3 to Browder Defendants' 

Memorandum in Support of Motion Summary Judgment; Depo. ofD. Miles, p. 65, In. 7-13] 

3. On or about July 17, 1989, a release of petroleum product from one or more of the 

seven USTs was identified and reported to DHEC. [DHEC letter to Browder, 9/7/05, Ex. 3 to 

Browder Defendants' Memorandum in Support of Motion Summary Judgment; Depo, of J. Grant 

p.30-31] 

4. DHEC began remediation activities to address the petroleum release in 1989. 

[DHEC letter to Miles, 10/12/89, Ex. 4 to Browder Defendants' Memorandum in Support of 

,Motion Summary JUdgment] 

5. On October 12, 1989, DHEC advised Defendant Miles it had detfmnined that 

Defendant Miles was responsible for the Release and since that time DHEC has been in periodic 

communication with Defendant Miles concerning the investigation, assessment, and remediation 

of the Release. [DHEC letter to Miles, 10/12/89, Ex. 4 to Browder Defendants' Memorandum in 

4 
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Support of Motion Summary Judgment; DtffiC Overview of UST #12097, Ex. 5 to Browder 

Defendants' Memorandum in Support of Motion Summary Judgment] 

6. Under the State Underground Petroleum Environmental Response Bank 

("SUPERB Act"), SC Code Ann. § 44-2-10, et seq., DHEC is responsible for directing, 

overseeing and funding the remediation of releases from eligible USTs~ [Depo. of J. Grant, p. 

38J 

7. DHEC detennined the seven USTs on the Property were SUPERB-eligible USTs. 

[DHEC letter to Miles, 4/18/96, Ex. 6 to' Browder-'Defendants' Memorandum in Support of 

Motion Summary Judgment] 

8. The seven USTs were removed from the Property in 1992. [UST Registry, Ex. 7 

to Browder Defendants' Memorandwn in Support of Motion Summary Judgment; DHEC letter 

to Browder, 917105, Ex. 3 to Browder Defendants' Memorandum in Support of Motion Summary 

Judgment] 

9. The Plaintiffs own real property (McCoy' Land) southwest of the Property, and 

groundwater travels from the Property to the McCoy Land. 

10. The groundwater in the area of the Property generally flows in a southwesterly 

direction at a rate of 50 feet or less per year. [Depo. of J. Grant, p.35-36 and 45; Rapid 

Assessment Report, May 1998, p. 4, Ex. 10 to Browder Defendants' Memorandum in Support of 

Motion Summary Judgment; Consultech Tier II Report, 9/21/06, Ex. 11 to Browder Defendants' 

Memorandum in Support of Motion Summary Judgment] 

11. In August of 1993, an analysis of groundwater samples taken from a monitoring 

well on the McCoy Land indicated the groundwater contained elevated BTEX (benzene, toluene, 

ethylbenzene, and xylenes), constituents of petroleum. [Depo. of J, Grant, p. 36; Fuss and 
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O'Neill letter to McCoys, 8/27/07, p. 2, Ex. 9 to Browder Defendants' Memorandum in Support 

of Motion Summary Judgment] 

12. The petroleum released from the USTs on the Property does not pose an imminent 

threat to human health, safety, or the environment. [Depo. of 1. Grant p. 26-28; Depo. of M. 

McCoy p. 99; Rapid Assessment Report, May 1998, p. 6-7 and Appendix ill, Exposure Analysis, 

Ex. IOta Browder Defendants' Memorandum in Support of Motion Summary Judgment] 

13. DHEC has directed and funded petroleum remediation activities on the Property 

and on the McCoy Land and continues to conduct.and fund aoditional remediation activities. 

14. On or about May 17, 2004, Defendant Miles and the Browders entered into and 

executed a Purchase Agreement for the Browders' purchase of Greenwave Amoco. [Purchase 

Agreement, Ex.· 1 to Browder Defendants' Memorandum in Support of Motion Summary 

Judgment] 

15. In the Purchase Agreement, Defendant Miles represented to the Browders that no 

claim, litigation, proceeding, or investigation was pending or threatened against Defendant Miles or 

Greenwave Amoco that would materially adversely affect Greenwave Amoco. [purchase 

Agreement § 6.8, Ex. 1 to Browder Defendants' Memorandum in Support of Motion Summary 

Judgment] 

16. Defendant Miles represented to the Browders that "none of the representations or 

warranties of [Defendant Miles] contain or will contain any untrue statement of a material fact or 

omit or will omit or misstate a material fact necessary in order to make statements in [this Purchase] 

Agreement not misleading." Also, Defendant Miles represented he knew of "no fact[s] that [have] 

resulted, or that in the reasonable judgment of [Defendant Miles] will result in material change in 

the business, operations, or assets of [Defendant Miles] that [were] not set forth in [this Purchase] 
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Agreement or otherwise disclosed to [the Browders]." [purchase Agreement § 6.9, Ex. 1 to 

Browder Defendants' Memorandum in Support of Motion Summary Judgment] . 

17. The Browders entered' into the Purchase Agreement in reliance on the assertions 

contained in Sections 6.8 and 6.9 of the Purchase Agreement and elsewhere in the Purchase 

Agreement. [Depo of A. Browder, p. 16 In. 1-8] 

18. Defendant Miles knew at the time he signed the Purchase Agreement DHEe had 

been and was continuing to investigate the Property. [Depo. ofD. Miles, p. 122, In. 16-20; DHEC 

letter to Miles, 7/25/03, Ex. 14 to ~Browder·.Defendants' Memorandum in Support of Motion 

Summary Judgment] 

19. Defendant Miles transferred title to the Property and Greenwave Amoco to the 
, 

Browders on or about June 10, 2004. [Title to Real Estate, Ex. 2 to Browder Defendants' 

Memorandum in Support of Motion Summary Judgment] 

20. Since purchasing the Property, the Browder Defendants have provided reasonable 

access to the Property to DHEC and its contractors to conduct remedial activities on the 

Property. [Depo. ofS. Briney, p. 99, In .21 - p.IOO, In. 12, Depo. of J. Padgett p. 58, In. 20 - p. 

60, In. 1.] 

21. Analytical results from a comprehensive groundwater sampling event on October 

8, 2010, show that concentrations of chemicals of concern related to the release have generally 

remained stable or decreased and the groundwater contaminant plume "continues to decrease in 

size." [DHEC letter to Miles, 1112/10, Ex. 12 to Browder Defendants' Memorandum in Support 

of Motion Summary Judgment] 
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22. No constituents of petroleum that may have existed on the Property at the time the 

Browder Defendants purchased the Property in 2004 have migrated onto the McCoy Land. 

[Depo. of J. Grant, p. 45-46] 

23. As a result of the present litigation, which arose out of proceedings or investigations 

related to the Release of petroleum from USTs owned by Defendant Miles in or before 1989 and 

were ongoing prior to the Browder Defendants acquiring Greenwave Amoco, the Browders and/or 

Browder Defendants have incurred substantial costs and damages to themselves and their business. 

CONCLUSIONS··.OF LAW AS TO THE PLAINTIFFS' CLAIMS 

There is no genuine issue as to any material fact and, therefore, the Browder Defendants 

are entitled to judgment dismissing the Plaintiffs' claims as a matter oflaw. 

Plaintiffs' First Cause of Action - Negligence/Gross Negligence 

In order to prevail under claims of Negligence/Gross Negligence, Plaintiffs must 
" 

establish three essential elements: (1) the Browder Defendants owed Plaintiffs a duty of care, (2) 

a breach of that duty by a negligent act or omission, and (3) the breach was the proximate cause 

of the Plaint~ffs' injury. Reiland v. Southland Equipment Service, Inc., 330 S.C. 617, 634, 55 

S.E.2d 145, 154 (Ct. App. 1998). If the Plaintiffs fail to prove anyone of these elements, the 

action will fail. Id. 

The Plaintiffs allege the injury to the McCoy Land resulted from the release of petroleum 

product in or before 1989 from USTs located on the Property. When a release of petroleum 

occurs from a UST, liability for the release rests with the owner or operator of the UST at the 

time of the release. [Depo. of 1. Padgett p. 56, .In. 7 - p. 57, In. 13] Defendant Miles was the 

owner of the USTs at all times relevant to this matter. The leaking USTs were removed from the 

Property by Defendant Miles in 1992 and the Browder Defendants did not acquire the Property 
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until 2004, fifteen years after the Release was first discovered by DHEC. DHEC has been 

directing the remedial actjons at the Property since that time. The remedial actions have been 

conducted by DHEC approved contractors and have been funded under the SUPERB Act 

Financial Responsibility Fund, SC Code Ann. § 44-2-10, et seq. 

In the present case it is also undisputed, as established by the deposition testimony of the 

DHEC's witnesses, that the Browder Defendants have not breached any duty they may have as 

the current owners of the Property. Based on the chronology set forth above, there is no . 

evidence of , any release from the USTs located on the Property after the Browder Defendants-

acquired the Property. [Depo. of J. Padgett, p. 57, In. 13-14; Depo. of J. Grant, p. 34, In. 13 - p. 

35 In. 11] The Browder Defendants have: 1) operated and maintained any and all equipment and 

appurtenances associated with storage, dispensing, and sale of petroleum products in accordance 

with all applicable statutes and regulations; 2) allowed for free and clear access to DHEC staff 

and contractors to carry out necessary actions in response to the 1989 Release from fonner USTs 

at the Property; and, 3) conducted activities at the Property in a manner that does' not impede 

remediation activities or contribute to or exacerbate any existing contamination in the soil or 

groundwater below the Property. 

In addition to proving a duty and breach of that duty, to prevail on a negligence/gross 

negligence claim, the Plaintiffs must prove any breach was the proximate cause of the injury 

alleged. Based on the undisputed facts in this case, the Plaintiffs are unable to do so. Proximate 

cause requires both proof of causation in fact and legal cause. Bramlette v. Charer-Medical-

Columbia, 302 S.C. 68, 72, 393 S.E.2d 914, 916 (1990). CausatiOll in fact is proved by 

establishing the damage would not have occurred "but for" the defendant's negligence and legal 

cause is proved by establishing foreseeability. Id. With the undisputed facts in this case, the 
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Plaintiffs are unable to prove either caus~tion in fact or legal cause against the Browder 

Defendants. The damage alleged by the Plaintiffs was caused by a release of petroleum from the 

Property years before the Browder Defendants "took title to the Property. Undisputed testimony 

from the Plaintiffs' expert witness establishes any contamination existing on the Property at the 

time the Browder Defendants took title in 2004 will not reach the" McCoy Land until at least 

2022. [Depo. of J. Grant, p. 35, In. 12 - p. 36 In. 7, p. 46 In. 4-6] Even if the Plaintiffs could 

point to some undisputed fact that supports their contention that the Browder Defendants" had 

breached some' duty imposed on them after they became owners of the Property in:'"2004; "the. 

Plaintiffs cannot show "but for" that breach an injury would not have occurred. The 

contamination found on the McCoy Land in 1993 and again in 2007 existed independent of any 

actions taken or not taken by the Browder Defendants. The facts also do not support legal cause 

on the part of the Browder Defendants, as the contamination of the Plaintiffs' land occurred prior 

to the Browder Defendants taking title to the Property. 

The Browder Defendants have not breached any duty they may have to the Plaintiffs and 

no actions or inactions by the Browder Defendants proximately caused the injury alleged by the 

Plaintiffs in this case. Plaintiffs have produced no evidence to the contrary. Because the 

plaintiffs are unable to prove all three elements necessary to recover under a negligence/gross 

negligence cause of action, the cause of action must fail. Therefore, there is no genuine issue as 

to any material fact and Browder Defendants are entitled to judgment as a matter of law on all 
/ 

Negligence/Gross Negligence claims. 

Plainti(fs , Second Cause of Action - Negligence per se 

In the Second Amended Cotnplaint, Plaintiffs assert generally that the Browder 

Defendants ''violated and intentionally violated" the South Carolina Pollution Control Act, §48-
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1-10 et seq., SC Code Ann., the State Underground Petroleum Environmental Response Bank 

Act, SC Code Ann. §§ 44-2-10 et seq., and the South Carolina Hazardous Waste Management 

Act, SC Code Ann. §§44-56-10 et seq., and regulations promulgated thereto. 

The legal obligations of a person who subsequently acquires title to a site where a 

petroleum release has occurred and the leaking underground storage tanks have been removed 

are set forth by the SUPERB Act, S.C. Code Ann. § 44-2-10 to -150, and in particular S.C. Code 

Ann. § 44-2-80(c). Since acquiring ownership in 2004, the Browder Defendants have complied 

With·- their 'obligations set forth in the SUPERB Act and- applicabl" implementing.-regulations 

including S.C. Code Ann. Regs. 61-98, by allowing DHEC and its contractors access to the 

Property to conduct any and all actions that have been determined by DHEC to be necessary to 

respond to the 1989 Release. 

-
The Plaintiffs have neither alleged any violative actions by the Browder Defendants nor 

produced any evidence that the Browder Defendants have not complied' with statutory 

requirements. As previously addressed, DHEC personnel have testified the Browder Defendants 

have and continue to fulfill their statutory obligations regarding the operation of Greenwave 

Amoco I and have provided DHEC contractors free and clear access to the Property to undertake 

necessary actions related to the 1989 Release. 

For negligence per se, Plaintiffs must not only establish a statutory duty and breach of 

that duty, but they must also establish that the breach was the proximate cause of the injury 

alleged. "The finding of a statutory violation, however, does not end the inquiry. The causation 

of the injury must also be evaluated." Whitlaw v. The Kroger Co., 306 S.C. 51, 54, 410 S.E.2d 

251, 253 (1991) .. As discussed above, based on the facts developed in this case, the Plaintiffs' are 
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unable to prove that any action or inaction by the Browder Defendants after they became owners 

of the Property in 2004 was the proximate cause of the injury alleged by the Plaintiffs. 

Accordingly, the Plaintiffs' claim of negligence per se against the Browder Defendants 

fails not only because the facts do not establish that the Browder Defendants violated a statutory 

requirement meant for the protection of the Plaintiffs, but also because actions by the Browder 

Defendants were not the proximate cause of the injury alleged by the Plaintiffs. The Browder 

Defendants are entitled to judgment as a matter of law on the Plaintiffs' negligence per se claims. 

::Plaintiffs' Third Cause of Action - Trespass . ' " \ ~ .... . ':. ~ ~ ;.. -. \' 

To succeed in establishing an actionable trespass by the Browder Defendants, the 

Plaintiffs must show: (1) the Browder Defendants committed an affinnatlve act; (2) the Browder 

Defendants intentionally invaded the Plaintiffs' land; and, (3) the injury to the Plaintiffs' 

property was a direct result of that invasion. Snow v. City ofColumbi!!, 305 S.C. 544, 553, 409 

S.E.2d 797, 802 (Ct. App. 1991). "Trespass does not lie for nonfeasance or failure to perform a 

duty." Id. Plaintiffs do not allege in their Complaint, and no evidence has been developed, that 

the Browder Defendants committed an affirmative act required for an action in trespass. Second, 

there is no evidence that the Browder Defendants intentionally invaded the Plaintiffs' property 

and, therefore, since there was no invasion by the Browder Defendants, there was no injury 

caused by the Browder Defendants. 

Here it is undisputed that petroleum contaminants were first discovered in a monitoring 

well on the Plaintiffs' property in 1993, eleven years before the Browders acquired the Property. 

The Browder Defendants have taken no affirmative action since obtaining title to the Property in 

2004 to invade Plaintiffs' property. On the contrary, since taking title to the Property, the 

Browder Defendants have: 1) operated and maintained any and all equipment and appurtenances 
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associated with storage, dispensing, and sale of petrolewn products in accordance with all 

applicable statutes and regulations; 2) allowed for free and clear access to DHEC staff and 

contractors to carry out necessary actions in response to the 1989 release from former USTs at 

the Property; and 3) conducted activities at the Property in a manner that does not impede 

remediation activities or contribute to or exacerbate any existing contamination in the soil or 

groWldwater below the Property. 

Plaintiffs' own expert, Jeremy Grant, testified during his deposition that because of the 

distance between the Property and the McCoy Land and the flow rate of the groundwater in the 

area, no petroleum constituents that may have been present in the soils andlor groundwater under 

the Property in 2004 when the Browders took title to the Property have reached the McCoy 

Land. The Browder Defendants clearly crumot be said to have taken an affirmative act to 

intentionally invade the McCoy Land that resulted in harm. Any contamination impacting the 

McCoy Land is the result of constituents from the 1989 Release while the Property and USTs 

were owned and operated by Defendant Miles. 

Because the Plaintiffs cannot establish an intentional invasion of the Plaintiffs' property 

as a result of an affirmative act by the Browder Defendants, the Browder Defendants are entitled 

to judgment as a matter of law on this cause of action. 

Plaintiffs' Fourth Cause of Action - Strict Liability 

Plaintiffs' allege the handling, storage, and management of petroleum in underground 

storage tanks are abnonnally dangerous and ultra-hazardous activities and Browder Defendants 

are strictly liable for the injury to the Plaintiffs. "The extent to which the common law 

recognizes liability without fault is quite limited. Traditionally, 'no fault' or 'strict' liability was 

confined to a few narrowly defined categories such as cattle trespass, public callings, certain 
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kinds of nuisance, and so-called ultrahazardous activities." Snow v. City of Columbia, 305 S.C. 

544,549-50,409 S.E.2d 797,800 (Ct. App. 1991). 

There are three requirements to find an activity is ultra-hazardous: 

1) the activity must involve a risk of serious hann to person or property; 

2) the activity must be one that cannot be perfonned with complete safety no matter how 

much care is taken; and 

3) the activity must not be of common occurrence in the particular community. 

Ervin, South Carolina Requests :to Charge ~ ·Givil •.. §2.:S, South Carolina Bar Continuing Legal 

Education Division, 1994. Additionally, the injuries alleged must flow from the abnonnally 

dangerous propensities of the condition or thing. Id. 

Operation of a service station meets none of these requirements. Operating a service 

station does not involve a risk of serious harm, can be done safely, and the existence and 

operation of seryice stations is a common occurrence in communities across South Carolina. 

Plaintiffs' expert, who has been involved in environmental remediation activities at 

approximately 100 service stations [Depo. of J. Grant, p. 41 In. 21-23], testified in his deposition 

that a service station can be operated. safely [Depo. of 1. Grant, p. 42 In. 13-15] and service 

stations are located in close proximity to retail and residential areas. [Depo. of J. Grant, p. 43 In. 

7-11] 

Further, it is undisputed that the release or activity that is the cause of the alleged harm to 

the Plaintiffs arose some 15 years before the Browder Defendants began operating Greenwave 

Amoco I. Because Plaintiffs have asserted no facts that sustain a claim that the conunon gas 

station activities conducted by Browder Defendants since 2004 have a high degree of risk, that 

any associated risk cannot be eliminated, and that gas stations and associated activities are not 
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common usage, the Plaintiffs' cause of action against Browder Defendants based on strict 

liability fails and are dismissed as a matter of law. 

Plaintiffs J Fifth Cause of Action - Nuisance 

In order to prevail on a claim of nuisance against Browder Defendants, Plaintiffs must 

demonstrate: (1) there has been an unreasonable interference; (2) with use and enjoyment of 

land; and (3) a wrongful act by the Browder Defendants was the natural and proximate cause of 

the injury suffered by the Plaintiffs. Michael G. Sullivan and Douglas S. MacGregor, Elements 

of Civil Causes' of Action, 4~ Ed:, South Carolina Bar Continuing Legal Education (2009) ", 

There are no facts establishing any action by the Browder Defendants is the natural and 

proximate cause of the contamination existing on the McCoy Land. The Wldisputed evidence 

establishes the Release that allegedly hanned Plaintiffs occurred sometime in or before 1989 and 

no releases have occurred during the time the Browders have owned the Property and operated 

Greenwave Amoco I. [Depo. S. Briney, p. 91, In. 24- p. 92, In. 14] As previously discussed, the 

Browder Defendants did not take title to the Property until 2004 and any contaminants existing 

on the Property when the Browder Defendants took title have not migrated to the McCoy Land. 

Recent data shows concentrations of chemicals of concern on Plaintiffs' property are remaining 

stable or decreasing and the groundwater contaminant plume on the McCoy Land is continuing 

to decrease in size. (DHEC letter to Miles, 1112110, Ex. 12 to Browder Defendants' 

Memorandum in Support of Motion Summary Judgment] Further, DHEC continues to undertake 

remediation at the Property to address concentrations of chemicals of concern. [DHEC letter to 

Miles, 10/7/11, Ex. 13 to Browder Defendants' Memorandum in Support of Motion Summary 

, Judgment] 
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Because there is no factual dispute that the Browder Defendants have not unreasonably 

interfered with the Plaintiffs' use and enjoyment of their property and no action by the Browder 

Defendants is the natural and proximate cause of the injury allegedly suffered by the Plaintiffs, 

the Browder Defendants are entitled to judgment as a matter of law on this cause of action. 

Plaintiffs I Sixth Cause of Action - Civil Conspiracy 

. The elements of a civil conspiracy in South Carolina are (1) the combination of two or 

more people; -(2) for the purpose of injuring the plaintiff; (3) that causes special damages. 

LaMotte'v;',Punch Line of Columbia. Inc .. 296 S.C. 66, 370 S.E.2d 7n (1988);"" CowbunLv."l' 

Leventis, 366 S.C. 20,49,619 S.E.2d 437,453 (Ct. App, 2005); Ellis v. Davidson, 358 S.C. 509, 

595 S,R2d 817 (Ct. App, 2004); see also Peoples Federal Savings & Loan Ass'n of S, Carolina 

v, Resources Planning Corp., 358 S.C. 460, 470, 596 S.E.2d 51, 56-57 (2004) ("A civil 

conspiracy is a combination of two or more parties joined for the purpose of injuring the plaintiff 

and thereby causing special damage.") (citation omitted). It is essential t4at the plaintiff prove 

all of these elements in order to recover. Lyon v. Sinclair Refining Co., 189 S.C. 136, 200 S.E. 

78 (1938). The "essential consideration" in civil conspiracy "is not whether lawful or unlawful 

acts or means are employed to further the conspiracy, but whether the primary purpose or object 

of the combination is to injure the plaintiff." Lee v. Chesterfield General Hosp., Inc., 289 S.C. 6, 

13,344 S.E.2d 379,383 eCt. App. 1986). 

The undisputed facts in this case establishes the Browder Defendants' first contact with 

Defendant Miles was in 2004 [Depo. of A. Browder, p. 63; Depo. of D. Miles, p. 114-115] and 
, 

their first contact with DHEC concerning the Property was in 2005 [Depo. of A. Browder, p. 20]. 

It is undisputed the Release of petroleum at the Property occurred in or before 1989 and 

contamination had already reached the McCoy Land in 1993. It is also undisputed any action or 
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inaction by the Browder Defendants after they first had contact with Defendant Miles and DHEC 

in no way influenced the migration of contaminants from the Property to the McCoy Land. 

Accordingly, as contaminants had already reached the Plaintiffs' property at least eleven years 

prior to Browder Defendants first meeting Defendant Miles or DHEC, it is impossible that the 

Browder Defendants conspired with Defendant Miles or DHEC to take action to injure the 

Plaintiffs. 

,,"- . Further, Plaintiffs' claim of civil conspiracy fails on its face as Plaintiffs have failed to 

~l. hlleg~:::(;)r ,est?blish special damages. Under the heightened pleading standard· set- forth in Rule 

9(g), SCRCP, "[w]hen items of special damage are claimed, they shall be specifically stated." 

Plaintiffs' failure to properly plead the third element is automatically fatal to their claim. 

Accordingly, Plaintiffs' have presented no facts establishing the elements of a civil 

conspiracy and the Browder Defendants are entitled to judgment as a matter of law on this cause 

of action. 

CONCLUSIONS OF LA W AS TO THE BROWDERS CROSS-CLAIM AGAINST 
DEFENDANT MILES 

The undisputed facts also establish Defendant Miles is liable to the Browder Defendants 

for making false and misleading statements in the Purchase Agreement and breaching the terms 

of the' Purchase Agreement, which have required the Browder Defendants to expend significant 

costs to defend themselves for actions arising out of the matters not disclosed. 

It is undisputed Defendant Miles and the Browder Defendants entered into the Purchase 

Agreement on May 17, 2004 for the sale of the Property and Greenwave Amoco from Defendant 

Miles to the Browders. It is also undisputed that in the Purchase Agreement Defendant Miles 

represented: "Seller [Miles] has no knowledge of any claim, litigation, proceeding, or 

ip.vestigation pending or threatened against Seller that might result in any material adverse 
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change in the business or condition of the assets being conveyed under this Agreement." 

[Purchase Agreement § 6.8, Ex. 1 to Browder Defendants' Memorandum in Support of Motion 

Summary Judgment]. The Agreement also stated: "[n]oite of the representations or warranties 

of Seller contain or will contain any untrue statements of a material fact or omit or will omit or 

misstate a material fact necessary in order to make statements in this Agreement not misleading. 

Seller knows of no fact that has resulted, or that in the reasonable judgment of Selling [sic] will 

result in material change in the business, operations, or assets of Seller that has not been set forth 

,·:'iIi this :Agreement or otherwise disclosed to Buyer.'~ '[Purchase Agreement §·~6.9, Ex. 1 to 

Browder Defendants' Memorandum in Support of Motion Summary Judgment] The Agreement 

also states that the obligation of the Browders to purchase the assets is subject to the fulfillment, 

prior to or at the closing date, of certain conditions, one of which is that: "All representations and 

warranties made in this Agreement by Seller ... shall be true as of the closing date as fully as 

those such representations and warranties had been made on or as of the closing date, and, as of 

the closing date, Seller shall not have violated or shall have failed to perform in accordance with 

any covenant contained in this Agreement." [purchase Agreement §10.l, Ex. 1 to Browder 

Defendants' Memorandum in Support of Motion Summary Judgment] Finally, the Agreement 

states, "This Agreement constitutes the entire agreement between the parties pertaining to its 

subject matter and it supersedes all prior contemporaneous agreements, representations; and 

understandings of the parties. No supplement, modification, or amendment of this Agreement 

shall be binding unless executed in writing by all parties." [Purchase Agreement §15.6, Ex. 1 to 

Browder Defendants' Memorandum in Support of Motion Summary Judgment] 

The evidence is clear that as early as 1989, Defendant Miles knew DHEC was 

investigating the release of petroleum at the Property. The evidence also establishes DHEC was 

18 

Record p. 0044 



in regular contact with Defendant Miles from beginning in 1989 and continuing even after the 

Browder Defendants took title to the Property in June 2004. [DHEC Overview ofUST #12097, 

Ex. 5 to Browder Defendants' Memorandum in Support of Motion Summary Judgment] 

Significantly, in July 2003 DHEC sent a letter to Miles infonning him that five monitoring wells 

that had been installed on the Property had been destroyed and he needed to have them replaced. 

[DHEC letter to Miles, 7/25103, Ex. 14 to Browder Defendants' Memorandum in Support of 

Motion Summary Judgment] However, Defendant Miles took no action to replace the destroyed 

wells, and they were not replaced until Septeinber'2006,after Defendant'Miles transferred the 

Property to the Browder Defendants. [Consultech Tier II Report 9/21106, Ex. 11 to Browder 

Defendants' Memorandum in Support of Motion Summary Judgment] As a result, the Browder 

Defendants had no knowledge of monitoring wells on the Property prior to purchasing the 

Property in 2004. 

On May 17, 2004, when Defendant Miles executed the Purchase Agreement with the 

Browder Defendants, he knew about the ongoing DHEC investigation of the Property, yet he 

represented to the Browder Defendants in the Purchase Agreement that there was no 

investigation pending or threatened that might result in any material adverse change in the 

business or condition of the assets being conveyed under this Agreement. He also represented 

that the representations and warranties made by him in the Purchase Agreement "shall be true as 

of the closing date." Defendant Miles breached this provision of the Purchase Agreement when 

he remained silent and allowed the transfer to take place on the closing date knowing there was 

an ongoing DHEC investigation of the Property. The Browder Defendants relied on Defendant 

Miles' representations when executing the Purchase Agreement and when closing the 
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transaction. The Browder Defendants had a right to rely on Defendant Miles' representation that 

resulted in their executing the Purchase Agreement and purchasing the Property. 

The false and misleading actions and statements made by Defendant Miles to induce the 

Browders into executing the Purchase Agreement and Defendant Miles' failure to correct the false 

and misleading actions and statements prior to the closing of the transaction are in breach of the 

Purchase Agreement and, therefore, render Defendant Miles in default of the Purchase Agreement 

and liable for all costs and expenses incurred by the Browder Defendants resulting from the 

Plaintiffs' instituting this action against the Browder Defendants; : The amount of costs and expenses 

will be detennined in a separate damages phase of trial. 

ORDER 

For the foregoing reasons, the Court grants the Browder Defendants' Motion for 

Summary Judgment dismissing with prejudice the Plaintiffs' claims against the Browder 

Defendants and grants judgment in favor of the Browder Defendants in their cross claim against 

Defendant Miles. 

IT IS SO ORDERED THAT the Plaintiffs' Second Amended Complaint against . 

Defendants Al C. Browder Jr., Kelly J. Browder, and Greenwave Enterprises, Inc. d/b/a 

Greenwave Amoco I should be and is hereby dismissed and ended, with prejudice. 

Further, IT IS SO ORDERED THAT Defendant Miles is liable to the Browder 

Defendants for all costs and expenses incurred by the Browder Defendants in defending this 

action in an amount to be determined in a damages phase of trial. 

December 2. 2011 
Bamberg, South Carolina The Honorable D.A. Early, III 

Circuit Court Judge - Second Judicial Circuit 
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STATE OF sourn CAROLINA 

COUNTY OF DORCHESTER 

) 
) 
) 

Michael T. McCoy and Arcada J. McCoy, ) 
) 

Plaintiffs, ) 
) 

vs. ) 
) 

Greenwave Enterprises, Inc., d/b/a ) 
Greenwave, II, a/kJa E.E. 's O.B. ) 
Enterprises, Inc., Greenwave Ents, Inc., ) 
Smitty's Citco, Smitty's Citgo, a.k.a ) 
Browder Properties, LLC; Greenwave ) 
Amoco, d/b/a Greenwave Amoco I, a/kJa ) 
Amoco Oil Company, flkJa Country Club ) 
Shell, fi'kla Amoco Quick Stop; Ai C. ) 
Browder, Jr., a!k/a Al C. Browder; Kelly J. ) 
Browder; Douglas M. Miles, and South ) 
Carolina Department of Health and ) 
Environmental Control, ) 

) 
Defendants. ) 

) 

IN THE COURT OF COMMON PLEAS 
FIRST JUDICIAL CIRCUIT 
CIA NO.: 2007-CP-18-1914 

DEFENDANT MILES' MOTION FOR 
RECONSIDERATION AS TO THE 
AWARD OF COSTS AND EXPENSES 
TO THE BROWDERS, DEFENDANTS 

DOUGLAS M. MILES, through his undersigned attorney, moves for reconsideration of 

so much of the Order of the Honorable Doyet A. Early, m, dated December 20, 2011, which 

grants relief to the Browder Defendants for costs and expenses for the following reasons: 

(1) The Defendants, Greenwave Enterprises, Inc., d/b/a Greenwave Amoco I, AI C. 

Browder, Jr. aIkIa Al C. Browder and Kelly J. Browder (hereafter the "Browders"), entered into a 

"Conunercial Real Estate Purchase Agreement" (Agreement) dated October 11; 2005, with 

Douglas M. Miles, for the purchase of Greenwave Amoco. (See Exhibit "I") 

(2) . At the time the Browders and Miles entered into the Agreement, there were no 

facts that wo~ld result in the material change in the business or assets of the Seller (Miles) not set 

forth in the Agreement. (See Exhibit No.1, paragraph 6.9, page 5). 

( 

Record p. 0047 



(3) At the time o"fthe sale by Miles to the Browders, there were no suits or actions 

threatened or instituted to restrain, enjoin, or otherwise prohibit the consummation of the 

Agreement. (It has not been contested that the Browders have been prevented from operating 

Greenwave Amoco since October 11,2005). (See Exhibit No.1, paragraph 10.4, page 8). 

(4) The fact that Miles had been requested to remediate the site ofGreenwav~ Amoco 

is not disputed. However, as may be seen from Exhibit No .. -10, "Rapid Assessment Report dated 

May 1998, the site was remediated with the offending tanks removed. (See Exhibit No. 10, page 

1). Furthennore, the Rapid Assessment Report indicates there were no apparent damages to the 

public. (See Exhibit No. 10, paragraph 5.1, page 2). 

(5) Based on the above, Miles believes there is a genuine issue of fact as to any 

misrepresentation for cost of fact made at the time of entering into the Agreement with 

Browders. 

THEREFORE, Defendant Miles, prays that so much of the Honorable Doyet A. Early, 

III's, Order dated December 20,2011, be modified to relieve Miles from costs and expenses to 

the Browders. 

St. George, South Carolina 
December 29,2011 

G . Waring Parker 
O. W ARINO PARKER LAW FIRM, LLC 
907-B N. Main Street (2948~) 
P.O. Box 786 
Summerville, SC 29484 
(843) 821-7323 (Telephone) 
(843) 821-7097 (Facsimile) 
gwaringparker®bellsouth.net 
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COMMERCIAL REAL MIDE PU8CHASE AGMEMENT . , , 

, , , 

Tbls AJ'"'"w entered Into tb1J the 4TH day or Mil)" 2004 by and amona Doaclu Miles. 
. ~ .44 ~ 

(h~inl!,Rcr "Seller-). and AI C. and Kell)' ~w.der. (hcn:1nan.cr "Buyer"), 

IVHEREAS, Seller owns l business known as Orccnwavc: Amocoi and 

'WHEREAS. Seller owns equipment:, lavonto".. contrEt rights, arxI rruscc:llanC(,w; .JDets 

. . 
used in '~nnection with the operations ot Ita business; and . ) 

I . WHEREAS, Buyer desim to acquire su&stantlaUy all of the real eltate and usc:s JIJed or 
I . 

useful ',), or intended 10 be used in the operation of Sellers business and Seller deshr:! 10 sell 
I . 

SUClh I'C Id estate and Ulletl to Buyer: IlI1d 

I ~OW. THEREFORE. In c:On.lderation ofmlltual covenants contalned herein Ilrd other .' ' 

gaol, a~ld valuable consideration the R:CCipl and sUmcicnGY of which is hereby ac1mcry,hdlled. 
I ' , . 

the rarole. agree as followa: 

m;nON' I, IU:AL ESTATe AND ASSETS PVRCHASED; LIAJ!Q«mg ASSJ. ~Ilm 

i' 1.1 ASSETS PVRCHASED. Seller agrees to scllio Buyer IU1d Buyer .'11:1:11 to 

pu~ha.le from Scller, on the terms and condilions set forth in this AlX'ccmcnt the folio"" ins 

Inv~ntf:ry and real estate (-Assets") ("Real Estate',: Greenwave Amoco 500 BaDnc Hill Road 

Su.1Ilm'trv,"e. se 29..0. Inventory and equipment to trW".r~ wit ... ale .. lilted OB, IIlhiblt 

"A!" a" d attached to chi. Alrtcillent. , . 

••• 

" 
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I.J.1 All invimlorlCi and II1PPU~ owned by Seller ~ethar with any replacemllllir or 

addiliorll to the fnvcntoriDli made prior to the clamnl date. but excludlni Inventor)' dlspclSl:d ortn 

the emU:,.". CO~ of Seller's buSlDCU. 

'\.lol SeUcr'. loodwill and BusineSi namc upon approval of any franchise baldorl. 

l.l M8uMytlQN OF LIABfYllES 

3uycr .hall be rcsposwiblo for any unruled ordcra from any vendors or cquipmc'nt 

service iX)ntncts, employee tues.Uabilltyin'lbDcc, and utilit~ &om closlns- BuycrtJ)2e:ure . , 

ptopCt1:, casualty loss poJicy and nuise Seller as loIS payee on property Insurance untU bliLUIce 

ofplIl'cl1ll5C price Is paid III fuJI. 

ml]ON 2, EXCtUDID AssETS 

Excluded ftom tid. sale Md purchase are Seller'. : _______ ...:.-__ . __ _ 

---------------------------------------------------------
m;:rION 3. PURCHASE PRICE FOR ASSETS 

The p1Irchuc price for the Real Estate IUd assets. as shown on exhibll "A" shall b. 

SI.;,O('.()()().OO. (One mJUion two hundred tholll4nd dol,.,..) • 

m~;:ON". PAYMENT OF,PURCHASE PRICe 

The: price for thc Assetl sball be paid u fallows: 
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~I.l At tbe time of acceptance by all parties tho terms of tl,til contract Buyer stllll :suse 

tD be dr~ivcred to Seller the sum 0($10,000.00 (ten.thousand doll.an):. See tCrlDL. 

01.2 On· the clasina oflhi. tranJction the Buyer will accept .,enenJ wllTlDl:, c!c~. 

with In.lIster ItIunpS affixed, a cAsh p&ymeJJl to SoU. oCSl90,OOO.OO and the Buyer' will C'U=utl 

• DOt: Imd mortpse for ~ ba~~ orlbe purchuc price (SI.0oo,000;00), to be paid in ::qI&.11 
. D-""'t;,ral.~ . 

monlh~, payments ors&.lI~4'5 r~ twenty YCUI. The plyn\enlS wiJl include tho princ:1JIJ! Ind 

Inte"~1 It the rate of 5.S%. ~ JI:oI' . 

. ,.3 Late foes will incur iran)' ~Cnt Is ten days late at the rate oficn per Cl,nl (.(the. 

payntet: amolDlt. After thirty day. default by the Buyer SeUer shlJJ at his DptiOD begin 

f'oredDJiure proc:eedfnp and Buyer wiD bet rapCJflIibh, for all costs incurred by the Selltr .) bring 

the pool:cedings. 

§ED!)N 5. OTHER AGRJEMENTS 

. U closlna. the parties .ball r:xccuic the followlnllldditionaJ aerc:cmentr. 

!Ll 'Thll noo-compctftJon agreement between Buyer and Sillier. 

:1.% . The non-compctltian IIfCCIment betwec:n auF and Sellinl Shareholdar: . 
, :5.3 The Cormllt1nll Agreement between Buyer and SclUns SharCholder. ] 

mIl!PN ,. CONTINGINCIES 
.S.I This sale sbalJ be continsant upon the Buyer beinl able within ninety da)$ uribe 

signing arthis agreement to obtain a Lottery and Bcc:t sales license .(.rom the StAte afSouUI 
. . 

Cardill." (f Buyct is unable: to obtain the license. 'after .maklnl all applications in a timc!)' 
. . 

D'llln lC'l tbaa Scller will refilnd the depo.lt amount 'or SI 0.000.00. Arq other faUa" 01' ,b. 

part of til. S.yel' to proeccd with th. ferm, or drll eoatract wlU rault ia Buyer (orra Ci ac . .. 

-3-

. Record p. 0051 



"'.r 17.08 l~:tJUp ,...s 

Clolinllbll\ take place within \ 00 days of the sipin, of this agreement II:: 1 

place delermined by Buycr. Buyer to pay attorney fees for tille acarcb and'title insurance. nllyer 

to pl.:' fer rm~ ~CI'y·. done. 

~..] TITLE TO ASSETS. Exc:ept u described in the Apccmcnt, Sclh:r ;tr,1ds 

Bood 1011 marketable title to tM usets. tt. and clear Dr ratrictJON on Dr conditions to tflllU rcr 

or u:dgllment. ai1d tree 8nd clear or~jcna, plcdps. cbarp Dr eneumbnnce. except utility 

eAJCJ':taI'U aud ~ty and County eac:mentl. 
, . 

Neither Senor nor Selllnl Shareholdor h .. 

emplp)'Iid IQ'J)' broker or r~ In connection with the tnrJuction contemplated by thl. 

Aarem.mt or taIccn IICtJoa that Wo~ I,lve rise to valid claim, apinalllJ1)' party fot , bn)k=saBo 

c:omJnjf,rion, ander'. fee or other like payment. 

50! 'rRANSFER NOT SUBJEcr TO ENCU~RANCES OR mlRD PARTY 

,\PPROVAL. The execution ancl dell very or thiJ AJT'CCment by Sellcr and (lC 

cOlUflm-na!iDn of the contemplated rran.s.ctlons, win not rcsuJlln the creation or Impolllillcofl DC 

an1 , ... l:.:llien,~. or eacumb~. on any o(the .. ~tJ, and will not require the authl)rir:ttiOn. 

con.=nt. or approval of any Chfrd parIy. IricJudinllUlY lovernmcatel ~ivilrion or rqulat,,,y 

ageruy. 

Ii.' LABOIl AGREEMENTS AND DlSPVTES. Soller Js neither a pan:.'ID. 

nor (.tho! rwise lubJect to an)' collective "-tpln1ns or other ~ ;ovcmlnl the w'I.es, 

, hour;.. in lenni ofemplD)'mcnt DfScUcr's cmplO)'t:C1. Seller il nat aware or any labor di:iuto 

or lalOl' trouble Involvinl employee'orSena. 

''-1 NONCANCELLABLE CONTRACTS. At tho tim~ of closinlo there :i. ill be 

no IT atl: rial leases. employment contracts. conlraCts (or services. or maintcnanc~. or otbc'r:li nilar 

-4 -
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conu.~tJ, exi,Una or related to or connected with the operation ofSel1ets bus1ncss notcanc:~able 

within tllUty (30) day •• 

t,.' LITIGATION. " I 
Seller 1w no knowle!!ae of any claim. IItflation. 

" 

proec :dIlle or invCllfption pend!n. or threatened _plnsl Sellu tIW mlsht reSult In an)' III .11:rial 

advcnc ::banaa In the b,Jslness or conditiDn orthe assets beinl eonveyed under thl~ A,sre::nacnt. 

(,.9 ACCURACY 017 REPRESENTATIONS AND WARRANTIES. None (,rthll 

~:enlatiOlU or warranties ofSellcr cqntaln or will ~taln Iny untrue statements ora Inllcrial· 

fact or olnil or wiU omit or miSlmlc II material &ct Decess8r7 in order to mab statements ir. thfa 

'Agrc::c mllnt not misleading. Seller knows orne ,flIct that hal resulted. or that In the reasonob. 

judgnlCflt ofSelJing will ttsUJi in material chanseln 1M buslnes" operations, or assets orf:clle:r 
. , 

thllt bllll lIot been .set forth In this AJP'CCtnent or otherwise dlsclDled to. Buyer. 

SEC'l.1(;'N 7, NOT APPLICABLE 

1,1 SELLER'S OPERATION 0' BUSINESS PRIOR TO CLOSING. Sc.lcr 

and SI:1Ii1l& shareholder agree that between the date Dfthi. Agreemcmt IIDd tho date orelo!,lnS 

SeHer will: 

1:,1.1 Usc fb best cfTorU to ~e its business orpnizatlon iad preserve the 

condrluclJ operadon Drib businQ' wirh itacnmomers, suppli~ra, and others havin8 businr:sli 

relatlunII with SeDer. 
, -

1:.1.2 Not assJgn. sell, lease or otherwise ttansfcr or dispoac of any of the ~sets .Iud on 

Exhlt:it "AM, c)(ceptto Buyer. 
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fi •• '] Maintain In orits ISlets other than lnvcnlorin in their present conditioN . . 
reasona-.le wear and rear and ordinary usaall accepted and malntain,the inventories at 1~'C11 

H.l ACCESS TO PREMISES AND INFORMATION. At reuonablll t n,u 

prior to I he closing date, Seller will prav,ida Buyer and Its representativc:s with rca.sonabll! IIccess 

duriD g tlulincu hours to the uJCtl. tidcs, contracts and record. of Seller and fumlsh sue, 

, addlt or. II Infonnatlon conccmIna Seller's bwJnessa Buyer may (rom time to tfme rcuc.IIl:l:ly , 

rcque~. 

Jj.] EMPLOYEE MATTERS. 

~1.3.1 Prior to clollna. Seller wiU deliver to Buyer .btl of'the namca of aU pcrICni r.n' 

tho pL)Tnll of Seller, together willi. statement of amount. paid to cadi during Seller'. m;t&: 

rec:eDt f1 tcaI year and amounts paid ror seMCCII f'rom the bealnnlna ofthr: cwnml fiscal )'=11' to • 

clostll, :late. Soller-will al~ provide Buyer wi~. JSChedulc of all employee bonUol arrIftiCl=tcnb 

and A schedule or othir material comperisatJon or pasorinel benefits or policies 18 effect. . 
~I.l.2 - Prior'to the: cloaiPadaJe. SeJlcrwUl not, without 9uYIII'. priorwrltten cOnRet!!.', 

eDter In,., any maleriaJ agreemDDts with its emplo)'CCI, incrc:aso the rate of compensatIon 0/' 
. , . 

boUUlI p'lyable to or to becoD!c pA)'Iblct to any amployetl or effect MY change in the JnIll'Jc,,,ent, 

pc;rnonn~~ policies. or employee benctits. except in accordance with cdstlnJ employmcrr: 

1i.l.J As gfor prior to the closing date. ScllcrwiU termlnate.1l or its cmplo),CClI rot 

havlr B <:mpJoyee alfccmcnts transferable to Buyer and will par 9ch employee -.11 wage:! I 

Comr.ljS!~OJU. and accrued vacation pay earned up 10 the time oflcrmination. includinJ o'/crlime 

pay. 

·f· " 
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1.4 CONDITIONS AND, BEST EProR:rs. S~J1er will UJO It'. best eae·!1:I' 0 

effciltul.te the: transa~Onl coniemplatcd bY:this A~nl and to rulftU all rhc c:onditioJ'l,! <.flho 

obfiU'. ions or Seller and ~ling Shareholder under 1hJ. Agreement, .and will do all acll r..r.d 

thin!!. III mly be requl~ to carry out their respective obUg_tioM under this ;.\grecrnent ,nnd to . 
conSU1TI",ate and complete thI. aJl'ccment. 

UtD,DN t COVENANTS OF BVYER 

'J.J C~NDITJONS AND BEST, EFFORTS. Buy"", will usc It. bc:st etm" I' ';0 

effectuJlte the transaction contemplated by this Agreement and to ~fill all the conditIon! III 

"BUYlt(1I obllptlaa. under tlds Aptm1cnt, and _11 do all acts and thlnp as rna,. be: J'Cqlliu)J 10 
, . , 

em, Dllt BU)'C1'a obllg.lloM and to consummate tbfa Agrcoment. 
I 

I,.Z CONFIDENTIAL INFORMATION. IfCor any rc:uon the sale of I\.!:S~ Is 

not c:lomd, Buyer wiJI not disclose to thfld partlClaay confidential inlonnatlon R:CCIlvcd IT'ln 

Se11c:r 0" SeI,ln& Shareholder m the ~urse oflnvCltIptlne. nDiOdatln&. and "edomln& th, 

~ OIlS contemplated by thlll Asr=mcm~ 

SGIll)N )0. CONDITIONS PRECEDENT TO BUYER'S OBLIGADONS 

'rbe obligation of Buyer to purchua the Auets I. subject to the S\Jlfillment., pri~ tt 'If' a1 

the closing date, of~h crlhe following conditions, any one or portion oCwhichmay btl wllved . .' 

in wlill:-tI by Buyer." 

. 'D.l REPRESENTATIONS, WARRANTIES AND COVENANTS AND 
SELJ.,IlfG SHAREHOLDER. ' 

All representations and wananties malic in this Agreement by Seller and F..: IIIns 

ShaNhclldcr shall be true as or~e closing date ... fltlly u those such representations an( " 

warrilntles hlld been made on or as of thCl cloainl date, and, as of the closina date. Seller s: Ill. Dot 

-7-
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have' inllted or shall hive railed to perform In accordance with any covenant contained hi l,15 

Apl1tnt 

1~1.2· LICENSES AND PERMITS. Buyer shall have oblalned aliliccnsa ntl 

pemiJ1s flom public authorities neceswy to authorize the ownership and operation orlhe 

busl~s.l)fSeJler within 1'Iinety days orth. ecc:eptuc. orthl ••• n::cment orall "arties. 

W..3 CONDITIONS OJ' THE BUSINESS. Thera shall have been no mltmial 

advCfJe c:aanle In the m-:nnc:r In oropcratt~orSeltcr'. buslneu prior to Il;se olosinl date. 
, . 

HI.4 NO SUITS OR ACTIONS. At th- closinl dale., no suit, action or other 

pmcerdir S shaIl have bea threatened or InsUluted to rcslr'aJn. enjoin or otherwise preVeR'. th.: 

conJWnrration CJfthis Apccment at the contemplalcd transactions. 

An reprereabltlo .. aad ".rn'llHes iliad. III dill AUCCIII.DI b1 Buyer IbaD be b., • 

.. af'he claslnc date .. tully .. thoup .De' rcpracatatioBl IUJd •• rralldu have bIen 

. mad.oD and al Dr lb. d0111l1 date, aad Buyer .ban DDt b~. ~IDlatcd Dr .ban aot baut 

rantel to perform I. accordulC:tl1fltla aD1 ene.Bat coatala&il •• dll. Alr.eDlca~ 

ggU!N II. BVUB'S ACCEPTANCIT . 

E,LlYcr represents and acknow1edaea that It has entered into this AlJ'CClmml on the bu:. of 

ita ow~ C'camindlon,; personal knowlCdle. and opinion of the value of the business. BU)'tlr hu 

not ro let: on My rcpJ'DSe1ltation. medii by Seller other than thOA ~ffied in thl. AveCl1lollC 

Bllycr r~'Ilthc:r acknowledaes that SelJa' has made no agreement or promise to repair or In: p1 0 vc 

an)' CiCIILI i1mcnt, rollina ~tock. or other personal propc:rty ~inl sold t~ Buyer under this 

A~mt:nt. and that Buyer taJc;es all .uch property In the conf:lition cxlJtlng on the date 01' lhlal 

Agre-emelnt, except as otherwfse provided in thIs ApccmmL 

J 1.1 BUVERS INDEMNIFICATION. Buycr8p'CCJ to defend. indemnifY and IIIl d 

·1· 
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II.J.l Any all claims, U.bilities Mel o1J1lptlol1l or every kind and description cisina. (Jut 

of or .,,1.1Il d to the operation of the busines. rallowfrll closlnl onrisins out orbuym faith til 

.pcrfom\ ordlptlon. ofSclicr NSUm~ by buyer pursuant 10 t1Us lIarcemCnt. 

ll. ':2, Any all dlmqc or deficiency resultln, lions Vf7 material misrepresentation. 

breech )f lvarranl)' or covenant, or non fUlfillment of lilY qrccmenl on the part of BU)'et' "mll' 
this IgtCCI'1cnt. 

. 
12.1 TIME AND PLACE. Thil asn:cmc:tlt shall be closed at the pfficcs of 

• 

-----_ .... ---------' --------------
__ ,. ___ ' within 100 day. orthe acceptance or this .zn:cment by all parties. or SJoh 

ather' time .. the parties ml)' qrn in wrftlnJ. ' 

12.2 OBLIGATIONS OF SELLER AT CLOSING. Soller shall deliver to buj-er ne 

followlns: . 
I:U.l Bllls arSIle, Assignments. prapody andorsed Certificate orntlcs, and qthut' 

instrUJllcnts oftransfbr. and f'orm and aubslance rcuDnJbly satisfactory to counsel for Buy::r. 

nec:c:u:U')' to trDnsf'cr and convc, .n of the assets to Buya'. 

I :il.2.1 Non-compctition Asn:ementl rc:rc:rcaced,ln Section S. 

1:!.lJ Such otbcr certificates and docwncntl as mit be called (or by lho provi.iollR ;)1' 
" , 

this Aurt:l:rncnt. 

J :!.J OBLIG1.\ TrONS OF BUVER AT CLOSING. At the c:loSU,I'Buycr shaJl 

delivery I J Seller!ht: following: 

-9-
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1:!..11 A. mortple and note with the P'.)1'nCllt term. of the: amount flJW1ccd 

($ I.OOO,MO.OO). A cuh Dr certified check in the amoLlDt ofSI9O.ooo.oo. 

lZ.3.l Such other certIficatca and ~cntl as ns~y ~ &:lined for by tbe provision. :> 1 

this AtI~rrnmt inchsdlnl easualty and lOJl!nsuranec ecrtificate with Seller li.led as lou Im:-'I!I:. 

B&'l~N 13. BlGf[[S AND OBLIGgIONS SVQSEOYElIT TQ CLO§ING· 

13.% :SELLER'S RIGHT TO FAY. In the event Buyer ralll to make: any 

pBymlll\t Df taxes, assessments. insaranc:c· premiums. or athOl' c:hqes that Buyer I. Rqulrt,\'<l \1) 

pay Iq th: rd parties undcr thl. Agreement. Sel1c:r shall havc the riibl. but not tnc obligation, to 

pay It. .sune. Buyer will reimtrurso Seller for any JUab paym=utlmmeCliately upon SdJc:'s 

dcma'ltl, tagethcc with interat at the IInIC rate provided in lhC Note !tom the date of ScJ1~u 

.pa)'lJ1=nt UJ1tl1 Buyer reimburse. Seller. Any such payment by Seller- shall nD~ constitute :!L wllivcr 

by Se UCII' of any rCrMdY .waDable by reason DC Buyer. default tor failure to make tha pa) m:llts. 

~n~~N J4. TERMINATION OF AGREEMENT 

14.1 . BY MUTUAL CONSENT. This A&n:Bmcnt maY be tennlnBtcd by mutulll 

wri~m'I:onsentorBuycr and Sc~lcr. 

3E!!!)N 15. MISCIUANEOYS 

lS.J The: provislo~. of this Agrcemcnt shaU ~ binding upon and inW'C to thc he.. wfit of . 

the teirl. penonal rcprcscmta1iVClI. successors, and assfgna ofthc parties. 

15.2 Any notice 01' other communication required or permitted ~ be liven unclrBI'l hIl 

ABP:e:racnl shllll be in writins and .hall be mailed by certified mall. rctwn rc:c:cipt rcquc'llf.;e!. 

poslog.! prepaid, addressed to the parties u follows: 

SI!.LLER: PO BDs 1111 BUVER: 

",0-
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• Summl",UIs, SC %9414 

All notices and other communicalfoal shall be deemed to be liven at the expiration I',. 

three (~> :~)'S aRer the elate of mallina. The ~dressc. to which notices or other commurul!a ti:2n1 

.tui.l1 b: II' .ailed may be chanecd rrom time 10 time by Ilvins written notice to the other ".r~ a; u 

provld;d abo.,e. 

1~1.l In the C"c:nt or. default under this Agreement. tha doraultina party shall 

rcimb\.ne the non ~~r.LiIUnl party or patties for .n costs and l:Xp,=nseI rcuonably (ncurrc~ II) 

tbe non dllf'aultlns parC)' or pardct In connoctJan with tho default. lncludln, without tlmltAl!cofI 

atto~y~:cs. Additionally. in thlt event a suit or acdoD i. filed to enrorce Ibi. Aan:emcot D1 "lith 
. . 

respccllC OIls Aarccmcnt. the prcvailinl party or panics shall be relmbul"scd by the other pa:." . . 
ror al! ::onla amd cxpenies Incurred In connection with the suit or action, including without 

)UniIat.Ofr reasonable attorney fcc. at the tri~ levc1aad on appeaL 

HI,,, No waiver orany proYfliion o(thl. Aan:oment sI1all be dcc:mcd, or shall COI~lilitutc, 

a walv!lt' vf lUI)' other pmviaion, whether or not similar, nor .haJl ~y waiver constitute a 

conda"lnu waiver. No waiver shall be blndinl unlcu executed In writlna by tho party raa.:llIl: 

tho wa.vC!:', 

I ~I,5 lbls Agreement shaU be lovcmed by and .hall be construed In accordance w,th 

tho la\l'l c:fthe State of· South Carolina. 

J ~I,6 This Asrcemc:nl !=onstltutct tha cndre agreement between the plll1ics pertaialir:Q to 
" 

its sub, eel mGttc:r and it supersedes all prior contamporueoUi agreements, rcprcSCl'ftations. ".111 

undcr.Jlar 1in" of the partiCL No supplement, modification, or amendment ofthi. Apccm: \1 

shall ~: t ndina 'unless executed in writJna by all parties. IF YOV DO NOT VNDERST"I~J:I 

THIS r\(' RIEMENT VOV SHOULD SE&;K LEGAL iUJVISE. 

- II -
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f'ERSO'NALL Y appeamf before ~, the'underslped autharity In and for lbe count' met 

stato l.rOIl~said. the wldlln named _____ who acknowledsed to me that he i. ___ _ 

of __ ._.and who acknowled,ed'that be signed, delivered and executed the above: mil! 

forc:ac:il1;i: Instrument 011 the date and ycar therein mc:ntioncd, for and on behalf DC aid 
, . 

cofllOl'atl,m after first bavinl been duly authorlzcd so to do. 

, Crrv~ undor my hand ancS ol'flclal seal; this the -1....1. day or ~ 

2o~i ." ~ 6."" 
~ y. CQz;.",c 

NOTARY sue 'l 
,~OMMISS10N ~: u;w I/; 

. , 

·12 -

--' , 
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t·~ U8 12: 10" p.l? 

STATEt)F ~ . 
COurT!'( OF~J1 ~ 

P!:RSONALLY appeared before mc.lho undersl,ned authority in and 'or the t:Olt11:'.lJld 

state af"or=saJd. the within named ____ who acknowledged to me that he is· ____ • of 

___ .~:ld who. acknowledacd that he 1J1gncd. delivered and executed the .bove and forell'hl 

instrur~cllt on abc date and year then:Jn mentioned. (or and on behalf of slid corporation Uh:r 

first huvfnl been duly autborlzcd 80 10 dD, 

~'VEN under my band IU1d official sea1. thi. the -4-day of . =t?7¥.:.--;~:.> .... 
20'p:'.f . ~. ~ ': '.~ . ~ .... ~ ';. 

}1'9 COMMISSION EXPIRES: 
~~'"'= 4j, ,;HJr-

• I). 

c:: ..I y OL~x .:: .. :-.... . A~' "\ ' .~ 

ND'fAhUC .. ' 
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E,XECUTIVE SUMMARY 

Omega Environmental Services completed B Rapid Assessment at the Country Club Shell to 

determine the impact of the surficial aquifer by petroleum byPro carbons. The Rapid Assessment 

conunenced wIth the colleCtion of groundwater samples from twenty-one monitoring wells. Aquifer 
, ' 

(slug) tests were perfonncd at three monitoring wells. One soil boring was com.pleted to procure soU 

samples for laboratory analysis for total organic carbon (Toe) and for grain size. A Tier 2 

assessment, based on a rCC6ptor survey, was completed for the site. Site Speci~c Target Levels 

(SS'lLs) were established for all chemicals of concern for groundwater based on modeling and field 

Investigation results by Omega.. Based on the results ofth~ Rapid Assessment, a Tier 3 Assessment 

through development of a. Corrective Action Plan (CAP) is recommended for the site. 

vi 
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1.0 INTRODUCfION AND FACILITY BACKGROUND 

Omega Environmental Servjc~ (Omega) was retained by Mr. Douglas Miles to prepare a RapId 

Assessment (RA) for Country Club Shell, located at 500 Boone Hill Road (US Highway 17 A), 

Sumtnerv1Ue. Dorchester County, South Carolina (Figure 1). This RA was approved for 

implementation by the South Carolina. Department ofHea1th IUld Environmental Control (SCDHEC) 

in correspondence. dated June 14, 1997. 

The property (Site ID: 12097) was formerly utlUzed as a.' gasoline service station, IUld is currently 

utilized as a used car sales facility and servicing garage. The underground ground storage tanks 

(USTs) have been removed from the site. The remnant locations of the fanner dispenser islands are 

apparent (Figure 2). 

A soll and groundwater quality assessment was completed at the site by General Engineering 

Laboratories on lune 30, 1989. Four soU borings/monitoring wells were installed a.t the site during 

the investigation. Additional assessment was subsequently performed by Virogroup"Inc - ETE 

Division, including an Expanded Assessment during 1992 and 1993. A total of twenty-two 

monitoring wells. have been installed at the site. 

"I:he site is looated on the northwest comer of Boone Hill Road and Helen Drive. The site is slruated 

in a mixed residential and commercial area. The·site is bordered to the no~ by a resJdential property. 

to the east by Helen Drive and a residential property beyond. to the south by Boone ron Road and 

a wooded area beyon~ and to the west by a s~ wooded area and Ii residential property beyond. 

The site and surrounding propertIes are serviced with potable water supply from the City of 

Summerville. An apparent well house for a. presumed water supply well was ~bserved on a residential 

property approximately 250 feet south of the slte. The residentlal area in which this property is 

located Is serviced with municipal water supply. No other water supply wells were observed to be 
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present within a 1,000 ft. radius of the site. A nursery located at 515 Boone Hill Road reportedly 

utJlizes a pond for plant irrigation. The pond is located approximately 700 feet to the southwest. 

2.0 SITE CHARACTERISTICS 

2.1 Site Topogr~pby and Surface Wate!' 

The topography of the area is essentially flat. Surface drainage Is controUed by drainage ditches 

locate9 parallel to Boone Inn Road. Helen Drive and Boone Hill Parkway. M indicated previously. 

a pond utilized for plant lnigatlon is located approximately 700 feet to the southwest. An apparent 

wetlands area is lqoated a.pproximately 250 feet west-northwest of the site. SaWmill Branch, a 

tributary of tho Ashley River, is located approxima.tely 3,000 feet south of the site. A tributary to the 

Sawmill Branch is located approximately l.,500 ~t to the northeast. 

2.2 Regional Geology RDd Hydrogeology 

The sIte is looated within the Lower Coastal Plain Physiographic Province in southeB!rt Dorchester 

County, South Carolina (Horton, 1991). The geology of the Coastal plain originated from repeated 

marine transgressidns and regressions whiah ocwrred due to fluctuating sea levels during the Pliocene 

arid early Pleistocene. The deposition of stratigraphic units ocourred in baCk barrier lagoonal settings, 

shallow hmer bays, esturlne environments and on the open shallow she1£ PlioCelle-Pleistocxme strata 

of the coastal plain were deposited uDconformably on ~ld~ beds ranging in ago·from late Miocene 

to late Cretaceous. Overla.pped were deltaic and fihallow marine sands of the Cretaceous, silts and . . . " 

glauconitic sands of the Paleocene, limestones and calcareous quartz arenites of the Eooene and . 

OUgocene and calcareous and phosphatic sands of the Miocepe (Horton, 1991). 

In the Dorchester County area, five wat~-bearing units oomprise the Coastal Plain aquifer system.. 

These are, £rom youngest to oldest, the Surficial Aquif6l" System, Floridan Aquifer System, Black 

Creek Aquifer, MIddendorf Aquifer and the Capo Fear Aqulf~. These aquifers are separated by a 
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series oflow-pormeability confining units, which control the vertical movement of water within these 

systems. The confining unit between the surficial aquifer system and the underlying aquifers Is the 

Cooper Fonnation, which generally consists of phosphoric limestone and caJcareous clay. The 

Cooper Formation acts 8S a confining unit for the underlying Santee Limestone of the 'Floridan 
/ 

Aqulfcir System. The Floridan Aquifer System is the preferred souroe of groundwater In southeast 

Dorchester County. 

2.3 Site GeDlogy and Hydrogeology 

Based on stratigraphic descriptions obtained during soil boring and well installations of prevIous 

I18&eSsments, soil underlying the site consists primarily of silty to clayey sand which extends 1i'om the 

surface to an average depth of four to eight teet. The lithology then grades to a sandy claY,unit, two 

to three feet in thickness, whloh overlies a dense Variegated clay with inter-bedded silt and sand_ 

stringers. The Cooper Marl occurs at approximately thirty feet below land surface (BLS). Figure . ,. 

3 is a site map illustrating two lines of cross-section. Figures 4A and 4B show two Unes of crOSB­

section at the site, approximately parallel and perpendicular to the direction of ground water flow, 

respectively. 

During a groundwater measuring event pcrfbrmed on 4prll 7, 1998, depths to groupdwater ranged 

from 0.88 feet BLS In well MW-1 4 to 2.19 feet BLS in monitoring well MW-12. The water level 

in deep :woU MW-20 was measured at 6.33 teet BLS. No free product was doteoted jn anyafthe 

monitoring wells. The depths to groundwater and groundwater elevations for the two measuring . 

events are summarized in Table 1. Based on the April 7, 1998 groundwater elevation data, the 

direction of groundwater flow at the site appears to be radial (Figure S) wittt an apparent 

potentiometric high in the.area of well MW-7. Another potentiometrio high are Is apparent in the area 

east of well MW~21. An average hydraulic gradient (dh/dl) ofO.OOS feet/feet was estimated for the 

surficial aquifer. 
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A3 indicated in Table I and as depIcted in the geologic cro~B sections of Figur6S 4A and 4B, 

groundwater occurs above the top of soreen in some wells. This effect may be a seasonal trend, in 

that abundant rainfall of the winter and early spring months together with the seasonal lack of 

evapotranspiration may Induce elevated groundwater l~vels in the monitoring wells. . . 
On April 7,1998, aquifer (stug) tests were performed on monitoring wells MW-7,MW-13 and MW· 

IS. The aquifer test data is summarized in Appendix 1. The aquifer tests resulted in an average 

conductivity (Kh) of2.n ft/day (0.829 m/day). The average hydraulic gradient (dh/dl) was estimated 

calculated to be 0.005 feet/feet. A representative effective porosity (no) ,of 40 percent was assumed 

u effective porosity oftlie saturated silty/clayey sands of the site surficial aquifer. Using the average 

hydraulic conductIvity'(K&) of 2.72 feet/day and assuming linear isotropIc' and homogeneous 

condItions (Heath, 1983), the estimated horizonta1seepage velooity (V J for the site is calculated as 

follows: 

" 
v. = (K.!. db/dl) + Do 

V. = 0.034 friday, or approximately 12 ftlyear 

3.0 SOlL CONTAMINATION ASSESSMENT 

3.1 Field Invest1gati~n Activities IUtd Results 

On April 7, 1998, one soU boring (S8-1) was completed with Ii decontaminated stainless steel hand 

auger ata location five feet east of well MW·16. SoU boring SS-1 extended in depth to three feet. 

Asoll sample was collected at the depth interval of2.0 to 2.S feet and was designated for laboratory 

analysis for total organio oarbon (TOe). An addltlonal soil sample was collected from a depth 

interval of2 to 3 feet for grain size analysis. 
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Laboralory analysis yielded a TOe concentration of2,960 mgIkg. The grain size analysis uldicated 

·clayey, silty fine sand consisting of clay (22%), silt (28 %) Rnd sand (50 %). The laboratory analytiCIII 

results ore included in Appendix n. 

. . 
4.0 .GROUNDWATER CONTAMINATION ASSESSMENT 

4.1 Field Investigation Actlvides 

On June 24, 2S and 26. 1997 and on April 7, 1998, groundwater samples were coUected from the 

monitoring wells at the site. All wells were sampled with the exception of weH MW-IO, which could 

not be located, This well ha.d been installed on a private gravel drive, which reportedly had been 

scraped, ro-graveled and compacted. Tne ground water samples were submitted for laboratory 

analysis for benzene, toluene, ethylbenzene, and total "ylene8 (total BTBX), methyl too butyl ether 

(MrBB) and naphthalene by EnvlrowneotaI Protection Agency (EPA) Method 8260. and polynuclear 

aromatic hydrocarbons (P AH) by EPA Method 8270, The results are summarized in Table 2 and the 

laboratory data sheets are included in Appendix il, 

Purge water generated as a part Dfthe Rapid Assessment will disposed of properly by Solid Waste 

Technologies of Americus. Georgia. A manifest documenting proper disposal will be submitted 

subsequent to disposal procedures. 

4.2 Chemicals of Concern 

The groundwater BtlIlJytica1 results are depicted in Figures 6A and 6B. The groundwater quality map 

indicates that groundwater bas been influenced above Risk Based Screening Levels (RBSL) for all 

BTEXparameters in wells MW-l and MW-S. Wells MW-2, MW-3 and MW-7 yielded 

concentrations ofbenzent\ tolueno and ethylbenzene above RBSL. Wells MW-8 and MW-19 yielded 

concentrations of benzene amtethylbenzene above RBSL. Well MW~ll yielded a concentration of 

benzene above RBSL, MTBE was detected above RBSL In wells MW-2, MW-S and MW-19. 
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Naphthalene was detected above RBSL in wens MW.l; MW-2, MW-3, MW-S, 'MW.7, MW-8, MW-

11 and MW-19. Wells MW -6 Bnd MW -9 yielded no concentrations of CDC above RBSL. Wells 

MW-12, MW·13 •. MW-J4. MW-1S. MW-1~, MW-17, MW-18, MW-21 and MW-22 yJelded no 

concentrations of CDC above method detection limits, 

Deep welJ MW·20. screened in the lower sediments of the surficial aquifer yielded no concentrations 

of CDC above method detection limits, Well MW-4, which is s~reened at medium depth in the 

surficial aquifer, yJolded concentrations benzene (290 ug/l), MTBE (480 ugll) and naphthalene (38 

ug/l) a.bove RBSL, 

5.0 TIER 2 EVALUA nON 

5.1 Exposure Pathway Analys~ 

The exposure pathway analysis is summarized in AppendIx m, which includes Exposure Pathways 

for Current Land Use and Future Land Use. The subject site is conunercia1ly utilized and its adjacent 

properties to the no~ east, south and' west are utilized for single family residences and/or are 

undeveloped, AlI properties in tho vicinity of the facility are serviced by the City of Summe:ville with , 

potable water supply. 

Subsurface utilities include water ~pply Ones and storm sewer lines located along Boone mil Road 

and Helon Drive, Additionally. a. subsurfilce telephone communication cable is located along Boone 

Hill Highway. No bulldlngs wlth basements were noted to be present within 1,000 feet of the site. 

There are currently no on-site reg{dents at tho facility. The site is antioipated to remain commercially , , 

utilized, and the fucillty is expected to maintain public water supply, Therefore, no current and future 

exposure pathways to on-site residents, workers or visitors are apparent in regard to ingesti~n of 

groundwater, Inhalation or denna! contact while showering, 
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'Because the site is capped wIth concretefasphalt, dermal contact with contaminated soils, soil 

. ingestion and ~apor inhalation ~ not considered current exposure pathways for on-site visitors or 

workers. The possibility remaJns that if excavation is performed in the area of the former basin, 

product dispensers and pIping, soils impacted with petroleum bydrocarbons could be contacted. 

An apparent water supply well was noted tp be prescnt on a property looated approxImateJy 250 

south of the site. Munloipal water supply is available in this resi9cntial area. The well may be 

currently utilized for potable water supply or possibly for lITIgation. . Therefore, inhalation of 

petroleum hydi'ocarbon chemical compounds while showering, dermal ~ntBCt while showering and 

ingestion of impacted groundwater are considered current and future potential exposure pathway for 

otf·slte residences. 

An apparent wetlands area is located approximately 250 teet to the west-northwest. A pond utilized 

for plant irrigation is located approxJmately 700 feet to the southwest. Previous groundwater 

assessments at the site have indicated a radial flow pattern with seasonal fluctuations in groundwater 

flow direction. The dissolved contaminant plume Is expected to migrate in the same direction as 

groundwater flow. At somo time in the future, dissolved petroleum hydrocarbons could discharge 

into the wetlands area or irrigation pond. 

Therefore, the two aosost reoeptors are: 1) the property with an apparent water supply well,located 

approximately 250 feet south of the site, and 2) the wetlands area located approximately 250 fuet 

to the west~northwest. 

5.1, Exposure Point . 

An expo!lure point is that point at which it is assumed that a receptor, either actual or potential, can 

come in contact with the COC. Tho receptors, ~dentified as: 1) a property with an apparent water 

supply wel~, and 2) an apparent wetlands, area are .both approximately 250 feet from the source. The 

source is defined as the dissolved contamlnants in the area of wells MW~ 1, MW·2 and MW·5. 
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5.3 Point of Compliance 

Beca~se of the radial groundwater flow pattern, which seasonally fluctuates, an upgradient point of 

compliance is not discernable. The downgradlent points of compliance are. wells MW-l2, MW -13, . . 
MW-14, MW-lS, MW-16, MW-17, MW-18, MW-21 and·MW-22. 

5.4 Site Specific Target Levels 

To determJne the corresponding site-specific targtrt lovels (SSTL) for the COCs, the soU leaching to 

grouDdwater pathway, the groundwater ingestion· pathway, and the dermal contact and vapor 

inhalation pathways are analyzed. 

504.1 Soli Leaching to Groundwater Pathway Analysis 

The soll leachability mode~ dOBC~bed in Appendix B of SCDHBC's guidance document, RJ~Based 

COrrective Action jar Petroleum Releases (June 1995), is performed to determine whether leaohates 

from petroleum contaminated soils migrate to the groundwater and to determine the Site Specific 

Target Levels (SSTL) for oleanup of Impacted soil. Due to the shallow water: table at the site 

(approximately 2 feet B~) a BOU leacbabiUty model was not deemed necessary. 

5.4.2 Groundwater Ingestion Pathway Analysis 

Site spedfic target levels (SSTL) for dissolved cac in groundwater were approximated utllizibg the 

Domenico Model as represented in the SCDHEC publicatlon entitled Risk-Based Correcllv~ Act/on 

For Petroleum Releases, dated January 1998. The SSTLs were estimated for benzene, toluene, 

ethylbenzene, xylenes, MTBE and naphthalene. These cac were chosen for the Domenico Model 

based OD the assigned RBSL value for each chemical compound and the contaminant concentrations 

observed In the monitoring wells. Tho source was deflned as the dissolved ooncentratIons detected 

in wells MW .. l, MW-2 and MW-S. 
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The receptors were assumed to be B property sou~ ofthe site where an ,apparent water supply well 

is located Bnd an apparent wetlands area, west-northwest of the site. Both receptors are located 

approXlmatcly 250 feet (75 meters) from the source. Both receptors are assumed to be located 

directly down-gradient from the source, parafieJ with direction of ground water flow. The following 

approximations were utilized in the Domenlco Model: 1) width of source perpendicular t~ 

groundwater flow (20 m), vertical thiokness of-source (3 m), and 3) fraction organic carbon cont~t 
./ . 

(0.0030 gig) based on the detected value ofTDC (2,960 mglkg) and B non-detected, value of'IPH-

3 S50, based on previous. soil quality assessments. The DomeniCo Model data sheets are included In 

Appendix IV. 

Based on SCOBEC recommended guidelines, the estimation of SSTLs is a two step prOcedlU"e: Eim, 

for ,each CDC, an asymptotio rela~onshlp of concentration versus time is developed through the 

Domenico equation to estimate the maximum concentration that ca~ be reaohed at the receptor given 

a continuous source. The dissoived concentration a.t the souroe for eaoh CDC was estimated as 

follows: benzene (23,000 ug/l), toluene (27,000 ugll), ethylbenzene (3,000 ugll), xylenes (15,000 

ugll). MTBE (~,OOO ug/l~ and naphthalene (1,000 uglJ). These estimates were based on the detected 

dissolved' concentrations in wells MW-l, 'MIN-2 and MW-5. Second. for estimation ~fthe ssn for 

each CDC, a. second asymptotlo relati!,nsbip is developed for concentration versus tUnc ~ugli the 

inverse of the Domenico equation to estimate the minimum concentration (SSTL) It the source. The 
, , 

Domenico Model da.ta sheets are included in Appendix IV and the estimated SSTLs for each CDC 

are summarized and in Table 3. 

5.4.3 . Dermal ContaotfYllpor Inhalation Pathway Analysis 

Because the site is capped with concrete and no current or future plans exist for an on-site 

excavation, no apparent pathway exists for'dermal contact (groundwate~ or soil). Therefore, SSrLs 

were not estimated for this pathway. Similarly, because no exposure pathway is apparent for vapor 

inhalation, SSTLs were not estimated for this pathway. 
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6,0 COMPUTER FATE AND TRANSPORT MODELING 

Computer fate and transport modeling was performed utilizing the American Petroleum Institute 

RlsklExposure Assessment Decision Support System (AP1IDSS). A fate and transport model was· 

developed fur benzene, toluene, ethylbenzcitc, xylenes, MI'BE and naphthalene. For each mode~ the 

source Is defined 'as the dissolved contamlnant plume in the area of wells MW-l, MW-2 and MW-5. 

The model was constructed with the 'assumption that the two receptors arc located hydraulically 

downgradlent from the source and paraliel with the direction of ground water flow. The dimensions 

ofthedissolvod contaminant plume were estimated as follows: 20 meters (paranel to ground water 

flow direction), by 20 meters (perpendicular to ground water. flow direction), by 3 meters (vertical. 

extent of contaminant source). The source of contaminants was defined as an instantaneous release. 

The amount of eaCh chemical released instantaneOusly (DahmanJ, 199:l) was defined 88 follows: 

benzene (30 kg), toluene (40 kg), ethylbeozene (8 leg). xylones (30 kg), MTBB (2 kg), and 

naphthalene (4 kg). The amounts ofCOe at instantaneous release are assumed and are used in the 
, ' 

. fate and transport model Strictly for cm.plrlc8t purposes and arc not indicative of any actual known 

release of petroleu~ product. 'Longitudinal. transverse, and vertical dispersivity values were 

calculated in accordance with SCDHBC suggested formulae. Tho distance from source to receptor 

WIl8 estimated at 75 meters. A value for fraction organic carbon was calculated using a TOC 

ooncentration of 2.960 mglkg and a non-deteoted concentration of TPH-35S0. The results are 

summarized in Table 4. The modeling data sheets are lnclu~ed in Appendix V. 

To augment the data obtained fonn the APIIDSS fate and transport analysis, the Domenico equation 

was uti11zed for estimating maximum 1ime oftrave1. and maximum ooncentrationat receptor for each 

COCo The calcuiations were performed with the same input parameters utilized for calculating the 

SSTLs for each COC as described in Section 5.4.2, Groundwa.ter Ingestion Pathway Analysis. 

Values for maximum time and maximum concentration for each cee are· estimated as the 
t' 

compliaientary error function (eifc) in the Domenico equation approaches zero. The Domenico 

equation data sheets for maximum values of time and concentration are included In Appendix VI. 
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The results of the APIIDSS fate and transport analysis, as augmented by the Domenico ~uatjon are 

discussed below: 

Benzene - A dissolved cioncentration of 6 ugll reaches. the receptor at 7 years. A maximum 
concentration of 1,190 ug/l reaches the receptor at 27 years. At 100 years, the concentrations 
decrease to value a value of22 ug/l. 

TolueM - A dissolved concentration of 1,000 ugll reaches the receptor at 26 years. A maximum 
concentration of 1,210 reaches the receptor at 33 years. After 47 years, the concentrations decrease 
to values below RBSL (I,OOOug/l). 

Etbylbenzene - A maximum ooncentration of 204 ug/l reaches the receptor at 41 years. The . 
concentrations do not exceed RBSL (700 ugll). 

Xylenes - A dissolved concentration of 269 ugll. reaches the receptor at 100 years, the time limitation 
oithe APIIDSS model The concentrations will most likely increase to a maximum 925 ugll in 165 
years based on the Domenico equation (Appendix VI). The concentrations are not expected to 
exceed RBSL (10,000 ug/l). ' 

~ - A dissolved conoentration of 36 ugll reaches the receptor at 7 years. A maximum 
concentration of 152 ug/J reaches the receptor'in 14 years. ~er 32 years, the concentrations 
decrease to values below RBSL (40 ug/l). , 

Naphthalene - A dissolved' concentration of 2 ug/1 reaches the receptor at 100 years, the time 
limitation of the APIIDSS model. The concentrations will most likely increase to a maximum 62 ufYI 
in 370 years based on the Domenico equation (Appendix VI). 

7.0 CONCLUSIONS AND RECOMMENDATIONS 

Based on the defined source (th~ dissolved COC ofwe1Js MW-l, MW-2 and MW-5) ~d exposure 

point/receptor analysis, further action may be advisable for the Country Club Shell facility. The 

further action should address mitigatIon oftha dissolved component of coe in ground water to levels 

below the estimated SSTLs. Compllance monitoring of the contaminant plume to ensure that the 

dissolved COC concentrations do not increase is recommended pending mitigation of the dissolved . , 

,contaminant plume. A Tier ill evaluation in the form of a Corrective Action Plan (CAP) is 

recommended for the site. 
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EXPOSURE PATHWAYS· CURRENT LAND USE 

Country Club Shell 
SUmmerville, South Carolina 

Site rn' #12097 
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EXPOSURE PATHWAYS - FUTURE LAND USE 

Country Club Shell 
Summerville, South Carolina 

Site ID 1112097 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF DORCHESTER ) 
) 

Michael T. McCoy and Arcada ) 
J.McCoy, ) 

) 
Plaintiffs, ) 

) 
vs. ) 

) 
Greenwave Enterprises; Inc., ) 
d/b/a Greenwave Amoco I, ) 
Al C. Browder, Jr., a/k/a Al ) 
C. Browder; Kelly J. Browder;· ) 
Douglas M. Miles and South ) 
Carolina Department of Health ) 
and Environmental Control ) 

) 
Defendants. ) 

) 

IN THE COURT OF COMMON PLEAS 

CIA NO.: 2007-CP-18-01914 

BROWDER DEFENDANTS' 
RESPONSE TO DEFENDANT MILES' 
MOTION FOR RECONSIDERATION 
AS TO THE AWARD OF COSTS AND 

EXPENSES TO THE BROWDER 
DEFENDANTS 

The Greenwave Enterprises, Inc., d/b/a Greenwave Amoco I, Al C. Browder, Jr., a/k/a AI 

C. Browder, and Kelly J. Browder (hereinafter "Browder Defendants") through their Undersigned 

counsel, submit this Response in opposition to Defendant Miles' Motion for Reconsideration, 

filed on December 29,2011, and received on January 4,2012. 

In his Motion for Reconsideration, Defendant Miles indicates that the May 1998 Rapid 

Assessment Report (Exhibit 10, Browder Defendants' Memorandum in Support of Motion for 

Summary Judgmentl) states that the property located at 500 Boonehill Road and at issue in the 

present case (known at that time as Country Club Shell) (hereinafter "Property") "was 

remediated with the offending tanks removed." While the underground storage tanks from 

which the release at the Property occurred were removed from the Property in 1992, the Rapid. 

1 Exhibits referenced herein are the Exhibits to Browder Defendants' Memorandum in Support of Motion for 
Summary Judgment. 
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Assessment Report does not conclude that remediation of the Property had been completed. In 

fact, the Rapid Assessment Report's Conclusion and Recommendations Section states: 

Based on the defined source (the dissolved COC of wells MW-l, MW-2 and 
MW-5) and exposure point/receptor analysis, further action may be advisable for 
the Country Club Shell facility. The further action should address mitigation of 
the dissolved component of COC in ground water to levels below the estimated 
SSTLs. Compliance monitoring of the contaminant plume to ens~e that the 
dissolved COC concentrations do not increase is recommended pending 
mitigation of the dissolved contaminant plume. A Tier III evaluation in the form 
of a Corrective Action Plan (CAP) is recommended for the site. 

(Exhibit 10, §7.0, p. 11) (emphasis added) 

As documented in the South Carolina Department of Health and Environmental Control's 

(hereinafter DHEC) overview of activities associated with the cleanup ofthe petroleum rele~se at 

the Property (Exhibit 5), on-site remediation activities conducted after the issuance of the Rapid 

Assessment Report, are still being conducted today, and will be conducted in the future. The 

DHEC October 7, 2011 letter forwarding analytical results of the August 2011 sampling event 

states, "[t]wo AFVR [Aggressive Fluid and Vapor Recovery] events will be conducted in the 

source area within the next 2 to 3 months" and "[a] ground-water sampling event will be 

conducted approximately six months from the last sampling event." (Exhibit 13) 

The undisputed facts relevant to the issues presented to the Court are: .1) DHEC began 

investigating the release of petroleum products on the Property in 1989; 2) DHEC conducted 

investigation and remediatiol) activities continuously up to and including the time Defendant 

Miles executed the Commercial Real Estate Purchase Agreement on May 4, 20042 (Agreement); 

3) through execution of the Agreement, Defendant Miles asserted he was aware of no ongoing 

2 Defendant Miles' Motion for Reconsideration incorrectly states the Commercial Real Estate Purchase Agreement 
was entered on October 11,2005; however, it appears that date is merely the date of expiration of the attesting 
Notary's commission and not the date the Agreement was entered. 
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investigation at the Property; 4) prior to and at the time of execution of the Agreement, 

Defendant Miles was fully aware and knowledgeable of the ongoing. investigation and 

remediation activities being conducted by DHEC at the Property; 5) at the time of execution of 

the Agreement there was an outstanding request from DHEC to Defendant Miles to reinstall five 

monitoring wells on the Property that were "essential to the rehabilitation activities being 

conducted at this facility" (Exhibit 14); 6) the wells were not reinstalled until September 2004, 

after Miles transferred the Property to the Browders; 7) investigation and remediation activities 

have been mi-going at the Property since transfer of the Property to the Browders (Exhibit 5); 

and, 8) investigation and remediation activities will continue to take place on the Property in the 

future. (Exhibit 13). 

Based on the forgoing undisputed facts, the Browder Defendants request that this Court 

deny Defendant Miles' Motion for Reconsideration. 

Charleston, South Carolina 
Dated: January 9, 2012 

COLUMBIA I06S12Sv3 

Respectfully submitted, 

McNAIR LAW FIRM, P.A. 

BY: ~~~_ 
L1fe W. Zimmerman, Esq. C Bar N~ 
R. Cody Lenhardt, Jr., Esq. (SC Bar No. 70339) 
Post Office Box 1431 
Charleston, SC 29402 
843/723-7831 

Attorneys for Defendants Al C. Browder, Jr., Kelly 
J Browder, Greenwave Enterprises, Inc. d/b/q 
Greenwave Amoco I 
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State of South Carolina ~ 

~C~o~un~t~y~o~f~B~a~r~nw~e~lwl ___________ ) 

Michael T. McCoy, et al., ) 
Plaintiffs ) 
vs. ) 

Enterprises, 
) 

Greenwave Inc. , ) 
et al., ) 

Defendants ) 

Court of Common Pleas 
2007-CP-18-01914 

Transcript of Record 

February 6, 2012 
Barnwell, South Carolina 

B E FOR E: 

The Honorable Doyet A. Early, III, Judge. 

A P PEA RA N C E S: 

G. Waring Parker, Esq. 
Attorney for the Plaintiffs 

R. Cody Lenhardt, Jr., Esq. 
Lee W. Zimmerman, Esq. 
Attorneys for the Defendants 

Lisa H. Davenport, RPR 
Official Court Reporter 
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(Whereupon, on February 6, 2012 the following 

proceedings were held:) 

3 

THE COURT: All right. Gentlemen, I have a motion to 

reconsider my order granting summary judgment which 

included some fees and costs; is that correct? 

MR. PARKER: That's correct, Your Honor; very 

limited. 

THE. COURT: Yes, sir. 

MR. PARKER: Your Honor, I just wanted to point out 

very briefly that Mr. Miles and the Browders entered into 

a contract to sell the Greenw8ve Amoco I think it was on 

May 4, 2004. At that time the underground -- old 

underground storage tanks had already been replaced, new 

ones put down , and a new station built. There were 

monitoring wells there without any doubt. 

In 2004 I doubt that anybody was aware that gas had 

leaked out of those old tanks, had formed a plume, and 

gone under the McCoy's property who are the plaintiffs in 

this case. The plaintiffs signed an agreement to sell 

their property I believe ~t was on January 26 of 2007 -­

some three years after the station was sold and it wasn't 

until later on that year that Summerville Homes who had 

signed the contract to purchase the property realized that 

it was underground wate~ contamination; so they used that 

as an escape clause to get out of the contract and that 
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1 .led up to this lawsuit filed against Greenwave Amoco, the 

2 Browders, and Doug Miles. 

3 My contention is that reading the agreement between 

4 Miles and the Browders -- and let me back up just one 

5 second. Since the Browders took over running the 

6 Greenwave Amoco it's operated continuously. There's been 

7 no threatened action prior to that or subsequent to that 

8 that DHEC that DHEC was going to shut them down or anybody 

9 else would shut them down and it wouldn't affect the 

10 busi.ness operations and I don't think there is anything in 

11 that agreement that would allow them to prevail on an 

12 award of attorney's fees and costs and I agree with Your 

13 Honor in dismissing the Browders and Greenwave Amoco from 

14 the suit, but I still think that the agreement between 

15 Mi 1 es and the Browders certai nl y was ne; ther in 

16 contemplation of either party that the contaminants had 

17 gone across the road onto the McCoy's property. 

18 So, not anything being in that agreement and neither 

19 party having been aware that the contaminants had spread 

20 beyond the Greenwave Amoco, I just -- I don't think that 

21 it was appropri ate to - --

22 THE COURT: Well, you take the position it's sort of 

23 like a foreclosure action. If the mortgage and or note 

24 does not call for attorney's fees and there is no 

25 contractual obligation to pay attorney's fees then you're 
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1 not entitled to it and the only way you're entitled to it 

2 is by either the statute and/or contract and there was 

3 absent any of that in this situation basically is what 

4 you're saying? 

5 MR. PARKER: That's's what I am saying, Your Honor. 

6 It just doesn't fit with any of the catch-all phrases in 

7 the contract that would allow the Browders to recoup their 

8 costs. 

9 THE COURT: Okay. Let me hear from the Browders. 

10 MR. LENHARDT, JR.: Thank you, Your ·Honor. Cody 

11 Lenhardt here on behalf of the Browder defendants. I 

12 would just in response to what counsel has raised with 

13 regard to costs and attorney's fees and costs and expenses 

14 that were awarded at the motion for summary judgment, 

15 clearly the contract -- we're not -- have never been in a 

16 position that the contract stipulates that attorney's fees 

17 would be recoverable. Our position with regard to the 

18 attorney's fees is those are costs and expenses that would 

19 not have been incurred by our client but for the breach of 

20 contract action -- the breach of contract by Doug Miles 

21 by the defendant ~- and as arising out of the lawsuit that 

22 we were then subjected to by the plaintiffs in this case 

23 our client has had to be out of pocket ---

24 THE COURT: Well, what There is no contract that 

25 allows for attorney's fees, is there? 
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1 MR. LENHARDT, JR.: None. 

2 THE COURT: Do you know of any statutory provision 

3 that allows for it? 

4 MR. LENHARDT, JR.: I do not know of a statutory 

5 provision that provides for attorney's fees in this case; 

6 however, I would point to a recent case from the South 

7 Carolina Court of Appeals which provided that attorney's 

8 fees were recoverable in an action where but for the 

6 

9 action of a third-party action -- in this case the lawsuit 

10 by the plaintiffs against our client -- that attorney's 

11 fees were ~ecoverable in the action. 

12 THE COURT: Have you got a copy of that case? I'm 

13 not aware of it. 

14 ' MR. LENHARDT, JR.: I do - - -

15 THE COURT: Your lawyer behind you does. That was 

16 just decided -- Gracious me, this is hot off the press. 

17 MR. LENHARDT, JR.: Yes, Your Honor. 

18 THE COURT: No wonder I hadn't heard of it. It was 

19 decided this week. With a huge notice this opinion has 

20 not been released for publication. 

21 MR. LENHARDT, JR.: And, Your Honor, I would also 

22 point out that we are not seeking to recover fees or 

23 attorney's fees related to the cross-claim against 

24 counsel's client. We're trying to recover the costs to 

25 defend the action brought against our client by the 
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1 plaintiffs in this case; so it's a cost ~- We're taking 

2 the position that it's a cost that but for the breach of 

3 contract that our client would not have had to incur to 

4 defend against the plaintiff's claim .. 

5 THE COURT: And you say this case that you've just 

6 handed me that was just decided five days ago, six days 

7 ago, Solley, S~O~L~L~E~Y, versus Navy Federal Credit Union 

8 gives me some -~ 

9 MR. LENHARDT, JR.: I believe ---

10 THE COURT: - - reason to allow it in thi s case? 

11 MR. LENHARDT, JR.: I believe it sets up a new rule 

12 that·- or a ruling ~- it is a ruling that would provide 

13 some support for the position that we've taken in the case 

14 that the claim -- the cost and expenses and recovery of 

15 attorney's fees, it's not purely attorney's fees but a 

16 cost that our client had to incur -~ real damage to our 

17 client. 

18 THE COURT: All right. 

19 MR. LENHARDT, JR.: Also, Your Honor, just in 

20 response to the motion to reconsider, it appears to me 

21 that as it's styled the motion is a motion to reconsider 

22 and the motion itself doesn't stipulate which rule it's 

23 been brought pursuant to. I certai nl y understand that a 

24 motion to reconsider is generally a 59(e) motion, but in 

25 thi 5 case courTS'el has asked for rel i ef from a judgment. 
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1 The award of costs and damages would certainly sound to be 

2 a 60(b) motion. 

3 THE COURT: Well, I hadn't awarded the amount of 

4 attorney's fees, have I? 

5 MR. LENHARDT, JR.: Correct. No, Your Honor, and 

6 that was to be handled in a separate hearing on damages. 

7 THE COURT: Well, I think it is properly before me. 

8 At least I knew what he was here for. I thought I knew 
I 

9 what he was here for. He argued what I thought he was 

10 here for. 

11 You're right. The judgment has not in effect in 

12 effect has not been entered because I haven't made a --

13 MR. LENHARDT, JR.-: .Correct. 

14 THE COURT: -- finding as to the amount; so it would 

15 be a 

16 MR. LENHARDT, JR.: Yes, si r. 

17 THE COURT: -- motion to reconsider or -- That's all 

18 it could be right now. 

19 MR. LENHARDT, JR.: And to that point I believe, you 

20 know, as Your Honor is certainly aware, a 59(e) motion to 

21 reconsider is for an issue of preservation on appeal. 

22 THE COURT: That's.correct. 

23 MR. LENHARDT, JR.: And I don't believe that anything 

24 that's been raised today or in counsel's motion raises any 

25 issue that was raised and not ruled on by this court. It 
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is simply re-litigating the issues that were before the 

court on summary judgment as to whether or not there was a 

genuine issue of material fact. The contract itself is 

quite clear and unambiguous with regard to whether the 

seller has knowledge or had knowledge at the time of the 

contract that there was an investigation ongoing. It says 

The -- The seller represented that he had no knowledge. 

undisputed facts are clear that h~ had knowledge that 

there was an investigation ongoing and that, frankly, that 

investigation is still ongoing to this date; so I -- You 

know, with the position that there is a genuine issue of 

material fact or that the court should reconsider it, that 

was done at summary judgment. Any issues with regard to 

that were raised and ruled on by this court. 

THE COURT: Well, the case that- you've handed up to 

me is -- it says about what I just said. It says that 

absent a contract, statute, or recognized ground of equity 

the prevailing party does not recover attorney's fees as 

costs of litigation and in this case there is I guess 

what they say it's a ground of equity because this is a 

slander of title. 

22 MR. LENHARDT, JR.: Correct. 

23 THE COURT: They say in some situations there is 

24 attorney's fees can be special damages in malicious 

25 prosecution, slander of title, and t~ose sorts of things; 
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so it's basically what I said except this one is a slander 

of title which allowed -- All right. 

Gentleman, what I am going to do is I am going to -­

Obviously, I just glanced at this case you handed up here. 

Let me have time to digest it and there is also a big 

issue on election of remedies. We,just had that in a case 

we just tried in the week before last on a legal 

malpractice case. Let me look at this case. 

Gentlemen, if y'all want to provide anything 

additional to what you've already sent me, I'll look at 

it. If not, I'll try to get a ruling in the next two 

weeks. 

MR. PARKER: Your Honor, just one other bookkeeping 

thi ng ,I guess --

THE COURT: Yes, sir. 

MR. PARKER: -- housekeeping thing. I don't know how 

you're going to rule, but if it goes my way it won't be a 

problem, but if it doesn't go my way, would the amount of 

the damages be litigated when we have this trial at the 

end of the month or will we have to come back before you 

to establish the amount of the damages? 

THE COURT: 'Well I I assume it'll be the fees that you 

caused him to incur allegedly and normally the way I do 

that I'll allow him to send me an itemized affidavit as to 

what he's done and let you look at it and then if you want 
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1 to have a hearing to contest those damages or to question 

2 them on the propriety of the damages, then that's a 

3 necessity. I say damages -- the fees. Obviously, 1:11 be 

4 more than happy to give you an opportunity to cross 

5 examine him on that, but if I rule against you then we got 

6 to establish the amount. I'll let him provide an 

7 affidavit, let you look at it. If you want to question 

8 him on the affidavit, I won't make a ruling on the amount 

9 until you've had an opportunity to cross examine him 

10 and/or present your own witnesses as to whether or not the 

11 fees are in line or whatever like any typical attorney's 

12 fees dispute. 

13 MR. LENHARDT, JR.: Your Honor, just to make sure I'm 

14 clear, is the issue then that the court would be taking 

15 under advisement is just the award of damages 

16 THE COURT: It is 59(e). 

17 MR. LENHARDT, JR.: Just 

18 THE COURT: Just 59(e). 

19 MR. LENHARDT, JR.: Okay. But as to the award of 

20 damages as to whether or not caused 

21 THE COURT: If I disagree with him and m~intain what 

22 I've al ready rul ed on 

23 MR. LENHARDT, JR.: Correct. 

24 THE COURT: -- then you'll submit an affidavit with 

25 the amount of fees and costs to him. If he wants to cross 
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1 examine you or have a hearing on it, we'll be glad to do 

2 so. It may be such a small amount that he won't contest 

3 it. 

4 MR. PARKER: I don't think so. As a matter of fact, 

5 I know so. 

6 THE COURT: Well, I know who they\work for; so I sort 

7 of agree with you. 

8 MR. PARKER: I've already got an inkling. 

9 THE COURT: I am saying that with all due respect. 

10 MR. LENHARDT, JR.: I understand; absolutely. 

11 THE COURT: No, but if I rule for him, then, 

12 obviously, I won't need to know the amount. 

13 MR. PARKER: The name of the ~ase, Cody, that you 

14 just passed up? 

15 \ THE COURT: It is this: Solley, S-O-L-L-E-Y, versus 

16 Navy Federal Credit Union. Here's the cite: 2012 WL -- I 

17 assume that's Westlaw -- 288501. 

18 MR. PARKER: Thank you, Your Honor. 

19 THE COURT: 288501 . 

20 MR. LENHARDT, JR.: Your Honor, to that case I think 

21 what we're trying to assert ;s that it just shows that 

22 there is a logic to sepafating out the attorney's fees 

23 related to our defense of -- I mean our claim against 

24 Mr. Miles versus the attorney's fees and costs incurred to 

25 defend the action by the plaintiffs. 
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1 THE COURT: I understand. 

2 MR. PARKER: Of course, I can't comment on it because 

3 I hadn't seen it, Your Honor; so ... 

4 THE COURT: Well, it basically just says what I said 

5 a while ago except there's some exceptions under equity 

6 which allow it. I'm not sure just a general contract 

7 action falls within that section, but 1"1 look at it and 

8 go from there. 

9 MR. LENHARDT, JR.: Thank you, Your Honor. 

10 THE ATTORNEY: Thank you, Your Honor. 

11 (End of Transcript of Record.) 

12 

13 
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MCNAIR 

. February 8, 2012 

Via E-mail (dearlylc@sccourts.org) 

The Honorable D. A. Early, III 
Circuit Court of the Second Judicial Circuit 
Post Office Box 90 

-Bamberg, South Carolina 29003 

Re: . McCoy vs. Greenwave Enterprises, Inc., et al. 
CA No. 2007-CP-18-1914 

Dear Judge Early: 

At the conclusion of the February 6, 2012 hearing concerning Defendant 
Miles's Motion for Reconsideration, you provided the parties with the option of 
submitting documentation supporting their position to the Court. In support of 
the Browder Defendants' position that the Browder Defendants are entitled to 
recover from Defendant Miles their costs and expenses, including attorneys' 
fees, incurred in defending the action brought against them by the Plaintiffs, the 
Browder Defendants refer the Court to the opinions of the South Carolina 
Supreme Court in Addy vs. Bolton, 257 S.C. 28, 183 S.E.2d 708 (1971), and 
Town o/Winnsboro v. Wiedeman-Singleton, Inc., 307 S.C. 128,414 S.E.2d 118 
(1992), aff'ing, 303 S.C. 52, 398 S.E.2d 500 (Ct. App. 1990). -'Copies of these 
three opinions are attached. The logic supporting the decision in Solley v. Navy 
Federal Credit Union, No. 49387, 2010 WL 288501 (S.C. Ct. App. Feb. 1, 
2012), handed up to this Court during the hearing, to award attorneys' fees as 
damages is borne out in Addy and Town o/Winnsboro, as explained below. 

In Addy, the Supreme Court held the landlords, who successfully defended a 
suit brought by their tenants for damages sustained in a fire negligently caused 
by the general contractor the landlords hired, were entitled to recover their costs 
and attorneys' fees from the general contractor. The Court concluded where 
"the duty to indemnify is either implied by law or arises under contract, and no 
personal fault of the indemnitee has joined in causing the injury, reasonable 
attorneys' fees incurred in resisting the claim indemnified against may be 
recovered as part of the damages and expenses." Id. at 34, 183 S.E.2d at 710. 

In Town of Winnsboro, the Supreme Court, citing Addy among other cases, 
noted the Court has long recognized the principle of equitable indemnification 
and held the recovery of costs and attorneys' fees is allowed "when as a result 
of the defendant's breach of contract or tortious activity the plaintiff is required 
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The Honorable D. A. Early, III 
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MCNAIR 
ATTORNEYS 

to either defend itself or bring an action against a third party. The attorney fees and costs must 
be the natural and necessary consequence of the defendant's act." Id. at 132,414 S.E.2d at 121 
(internal citations omitted). Here, Miles's breach of th~ contract resulted in the Browder 
Defendants being forced to defend themselves in an action brought by a third party. The costs 
and expenses incurred in the defense of that lawsuit are the natural and necessary consequence of 
Miles's breach. 

Based on the legal authorities cited in this letter and in the attached decisions of the South 
Carolina Supreme Court and Court of Appeals, the Browder Defendants respectfully request that 
this Court deny Defendant Miles's Motion for Reconsideration and hold that the Browder 
Defendants are entitled to recover their costs and expenses, including their attorneys' fees, 
incurre~ in defending the action brought against the Browder Defendants by the Plaintiffs in this 
case. 

Respectfully submitted,. 

MCNAIR LAW FIRM, P. A., 

.-e~I.z~ 
Lee W. Zimmerman 

LWZ/rwm 
Attachments 

cc: O. Waring Parker, Esquire (via e-mail gwaringparker@bellsouth.net) 
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THE STATE OF SOUTH CAROLINA 

IN THE COURT OF APPEALS 

Appeal from Dorchester County 
Court of Common Pleas 

The Honorable D. A. Early, III 

Case No. 2007-CP-18-01914 

Michael T. McCoy and Arcada J. McCoy, ........................................................................ Plaintiffs, 

v. 

Greenwave Enterprises, Inc., d/b/a Greenwave Amoco I; 
Al C. Browder, Jr., a/k/a Al C. Browder; Kelly J. 
Browder; Douglas M. Miles and South Carolina 
Department of Health and Environmental Control.~ ....................................................... Defendants, 

of whom Greenwave Enterprises, Inc., d/b/a Greenwave 
Amoco I; Al C. Browder, Jr., a/k/a Al C. Browder; and Kelly J. 
Browder are ................................................ : .... : ... : ... : ......................................................... Appellants, 

and 

Douglas M. Miles is .......................................... : ........................................................... Respondent. 

CERFITICATE. OF COUNSEL 

The undersigned hereby certifies that this Record on Appeal contains all material 

proposed to be included by any of the parties and not any other material. 

Respectfully submitted, 

Lee W. Zimmerman, S.C. Bar No. 68809 
lzimmerman@mcnair.net 

Amber B. Martella, S.C. Bar No. 78706 
amartella@mcnair.net 

McNair Law Firm, P.A. 
Post Office Box 11390 
Columbia, South Carolina 29211 
Tel: 803.799.9800 



January 17,2012 

Columbia, South Carolina 

2 

R. Cody Lenhardt, Jr., S.C. Bar No. 70339 
lenhardtjr@gmail.com 

Post Office Box 20867 
Charleston, South Carolina 29413 
Tel: 843.737.2874 

By: _e-'----_w.,--. ~ __ ' ___ _ 
Lee W. Zimmerman 

Attorneys for Appellants 
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of whom Greenwave Enterprises, Inc., d/b/a Greenwave 
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and 
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CERTIFICATE OF SERVICE 

I, ElizaBeth A. Blitch, do hereby certify that I have this date served one (1) copy of the' 
Record on Appeal upon the following counsel of record by causing said copy to be deposited 
with the United States Postal Service, first class postage prepaid, properly affixed thereto and 
addressed as follows: 

January 17,2012 

Columbia, South Carolina 

Andrew T: Shepherd, Esquire 
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