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'STATE OF SOUTH CAROLINA

R IN THE COURT OF COMMON PLEAS
- COUNTY OF RICHLAND A : :
Tyra F.‘BroWn—iWallace_'andNataliel | ) SRS e o
Brown, - o . - ) . C.A.No. 2018-CP-40-01452
- Petitioners, . - ) " 'ORDER -
‘ Richland School Drstrrct Two Board of ) s
'Trustees g ) OCT 21 2019
Responde‘nt.-, o ) SC COU” Of Appea’s
: o )

Thrs matter came before the Court for heanng on Frrday, July 26, 2019 The Petltroners o
_N B and T B. W ‘are represented by John Emerson Respondent chhland Sehool Drstrrct Two |
‘, (“Drstrlct”) Board of Trustees (“Board”) is represented by J asmme Dram and Verme erhams of

Halhgan Mahoney & W1111ams P A The issue before the Court 1s whether the School Dlstrlct' o

prov1ded the student wrth approprrate due process for a suspensron of 10 days or less E

I NATURE OF THE CASE

| : ThlS matter began as a reeommendatron for expulsron based on Petmoner T. B W who’
'was then a student at chhland Northeast Hrgh School (“RNE”) allegedly touchmg a staff-" ’
- member in'an 1nappropr1ate way ata school event The expulsron hearmg before the Drstnct s_i o
v_’Hearmg Ofﬁcer was held on November 10 2017 The Hearrng Ofﬁcer denied the expulsron :
| -'recommendatron and returned the student to school on strict probatlon Petrtroner and her famrly o

,appealed the de01sron to the School Board ‘The School Board upheld the Hearmg Ofﬁcer s

| ) decision returmng the student to school and placmg her on strrct probatlon Thrs appeal follows

', Based on the 1nformatron presented and revrewed the Court fmds that Petrtroner has been

| _ provrded approprrate due process for. a short term suspensron Accordmgly, for the reasons set.

'_ forth below the appeal is denied.
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»tr» _FACTUAL BACKGROUND -

Student T.B. W was suspended and recommended for expulsmn based on an allegatxon.
. from one of her teachers that she mtentronally touched the teacher S breast On October 22 3

| 2017 T B W attended a Trlck or Truck event sponsored by the school S Natlonal Honor Society. ,.

~Wh11e attendmg this event T B. W allegedly Walked up to greet a teacher/sponsor and when

| ‘domg so mtentlonally “ﬂlcked” the teacher s breast n what appeared to be a Jokrng manner.

_Because the teacher consrdered the touchmg, even 1f n Jest to be mapproprrate she submrtted a

drscrphne referral for student T. B W and emarled T B W 'S mother (“N B. ”) about the 1nc1dent o

-on October 24 2017

Thereafter on Frlday, October 27 2017 an a351stant pr1nc1pa1 met w1th T. B W. and her'

‘mother to dlSCLlSS the 1n01dent Durmg the conference T. B W. 1nd1cated that she did not realize - ‘

she hit the teacher S, breast but that 1f she drd it was not 1ntent10nal Due to the conﬂlctlng

reports the a551stant prmcrpal concluded the conference and 1nformed the farnlly that she needed' B

to further 1nvestrgate and would be in contact once. she clarrﬁed some facts or allegatlons w1th

: the teacher Later that afternoon the assrstant prmcrpal met wrth the teacher to seek clanﬁcatron :

" 'regardmg the allegatrons and 1nc1dent

The teacher 1nformed the assrstant prmcrpal that the touchlng could not have been'
_ "umntentlonal or. mrslnterpreted In partrcular she descnbed the 1ncrdent as bemg one in whxch .

T. B. W came up to her and hit. her breast in a motron that started on the undersrde of the breast'

“and pushed upwards The teacher explamed that the fhck was not wrth two ﬁngers but rather

w1th the whole hand The teacher also 1nd1cated that she had adv1sed the student that she would_ .

- be recervmg some type of consequence for the actron -

Later that’ same day, the ass1stant pr1nc1pa1 met mth T. B W. agam after seekmg

-clarrﬁcatron from. the teacher and 1nforrned T.B. W that based on the 1nformat10n shared the’j

- touchmg d1d not seem' a001dental T B W was advrsed that she was bemg recommended for_-'
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expulsron and was, extended -an opportunlty to provrde a written statement T"B :W. did not

provrde a statement at that trme “The a531stant pr1n<:1pal aJso contacted T B. W 'S parent N. B

and relayed the 1nformatron from the teacher

By letter dated October 31, 2017 to NB RNE Prmcrpal Sabrlna Suber conﬁrmed'

T.B. W had been recommended for expulsmn effectlve October 30 2017 for mapproprrate

physical contact wrth a teacher Accordmg to the dlsc1p11ne suspensron notlce referenced in the: _

'letter, T.B.W.- was'suspended from October -30,‘ 201’( through N_o_vember 3, 2017, pendmg_.the

| eXpulsion recommendation.- By letter_'.dated-iOCt_ober_‘ 31, 2017, N.B.I was advised by Hearing -
" Officer Lottie Chishom that a due process hear'ingv had been scheduled for Tuesday; Noyenrber' 7,

2017. Through this‘ communication N.B, Was provided a copy of the expulsion ‘policy vyhich :

outlined all the rrghts the family would be entrtled to in connéction with the dlscrplme hearrng

At N.B.’s request, the due process hearrng was rescheduled to November 10 2017

Follow'ing the due process 'hearing ‘before' the District’s Hearing 'Ofﬁcer the.Hearing'_ '

Ofﬁcer 1ssued a decision. not to uphold the. school administration’s expulsmn recommendatron

Rather the Hearmg Ofﬁcer decrded to allow T. B W. to return to RNE on strict probatron for the

* - remainder of the school .year. "Although as cons1stent with State law, the Dlstrlct S pohcy does -
not permrt appeals of suspensrons or strrct probatron beyond the Board’s desrgnee N.B. and .

T B W were ultlmately granted the opportumty to appeal the Hearmg Ofﬁcer s decrslon of strrct_ '

probatron and the suspensron to the chhland ‘School Drstrrct Two Board of Trustees ( ‘Board”)

Following review of and. delrberatrons on the appeal on February 13 2018 the Board

voted to uphold the Hearmg Ofﬁcer s dec1sron N.B. and T.B.W. sought pursuant to S.C. Code

Ann. § 59-19-510 et seq., review by thls Court of the Board’s decrsron of February 13 2018 to

uphold the Hearrng Ofﬁcer s dec1sron of returnmg T.B. W to school on strlct probatlon and the
suspensron that would have proceeded the strict probation.

The Dlstrlct 1mt1ally contended that the crrcurt court lacked Jurrsdrctlon pursuant to S. C

2S¥100rd08L02#IASYD - SY31d NOWNOD - ANYIHOIY - NV 6501 61 Bny 610¢ - a3114 ATdVOINOHLOHWB



Code Ann '§"59-'1'9—'5 10 et séq to hear this matter because it invo.l'ved e;'short'fterm suspension. .

By Order dated December 12 2018 the Court denied Respondent s Motion to Dismiss ﬁndmg
that based on the facts alleged it would be appropnate under Floyd V. Horry County Sch: Dist.,

351 S.C. 233, 569 SE2d 343 (2002) to exermse limited Judimal Teview of Petmoners
,suspensmn to determine whether the school distrlct prov1ded her due process | |

III CONCLUSIONS OF LAW

A T B W Was Afforded Due Process By The Admlmstratlon
~Under Goss V. Lopez '

In this case,. TB W was recommended for expulsmn and as consrstent wrth the.

V -Distnct S pohcy, assrgne_d:a» suspension related to. the expulsm_n recommendation. Spe01ﬁcally,
District Policy JKE “Expulsion of Student's”‘ provides, in relevant part.'

..If an administrator or his or her designee mvestigates a report of
'_student behavior - and decides to recommend _expulsion, ~the
- administrator should: suspend the student and notify the ‘student’s
- parent/ legal guardian - of his/ ‘her ‘right to meet with | the
'administrator within three (3) school days:of the date of the
“suspension. If after meeting with the parent/ legal ‘guardian (or if
- the parent/ legal guardian has not-come in for a meeting by the
- third school -day,) the administrator still intends to' recommend

expulsion, the matter will be referred directly to the district hearrng
officer. _

Based on the réCord, .a meeting occurred - between the - school 'a'dmin:istration and
Petitioners on October 27, 2017, and during that time, th’é_ incident _was'discussed, and the student -
shared her side of the ‘story. -Prior to this meeting, Petitioners were 'al_ready_ aware of the teacher’s

a account and allegations of the incident,' and when_"tbe'.'_e_issi_siténtﬂ pnncrpalmet with T_.B.W."for the

second time later'that day, the administration made it clear that the teacher was empbhatic that the

touching was not accidental. The student was extended an opportunity -to respo_nd_again by

emailing a written statement given the time of day. - The record does_ not reflect the student

provided a written Stetement at that time.
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As consistent with the District’s policy, after making a decision to recommend T.B.W.,
forfeXpulsion,ft‘he administration contacted"t'he‘p'arent;'N.B.’- Although the record does not reflect

any subsequent meeting occurred between N.B and the administration- after she received the

hotification on October 27, 2017, as a practical matter, they had already held a conference 10"
discuss the allegations; and Petitioners cannot establish they were denied an opportunity to meet

o ,'again. ' In‘any event ”w'hen”th‘e ‘student-'met.with the' admlnistratlon on October 27, .20 l7 she was

' »I_provrded the mformatmn and allegatlons agalnst her and she was gtven an opportumty to explam_
~ her 51de of the story In fact, the teacher had emalled the parent regardlng her allegatlon
Accordmgly, approprlate due process under Goss ‘was prov1ded at the school level

" _ B T B W Was Afforded Due Process At The Hearmg Officer
" Level. ' :

. Even if due'prOCes‘s was not provided to the student'at_:thé sch_ool level, the record reflects
 Petitioners were 'a'fforded' an evidenﬁafif .hearing-fbefore' the‘?'Hearing.'-Offlcer'.' ‘at -Whlch: time
. .Petrtroners were afforded the opportunlty to understand the nature of the allegatrons against -

--T B W notrce of the evxdence whlch was the teacher s statement and testtmony, and- allowed an";

_ _opportumty to respond thh T. B W s s1de of the story
S C Code § 59 63 240 outlmes the procedures for student expu151on and- prov1des in
relevant part as follows |

The Board may- expel for the remalnder of the. school year a pupll :
.- for any of the reasons listed in Section 59-63-210. If procedures for -
expulsion are initiated, the parents or legal guardian: of the pupil
~_shall be notified in writing of the time and the place of a hearing
- either before the board or a person or committee desrgnated by the
" board. At the: hearing the parents or legal guardian shall have the
right to legal counsel and to. all other regular legal nghts 1nclud1ng :
“the right to’ question ‘all witnesses. If the hearing is held by any
- authority other than. the board ‘of trustees, the right to appeal ‘the"
. decision to the board is reserved to either ‘party. The hearing shall
',take place wrthln fifteen days of the wrrtten nottﬁcatlon at.a ‘time
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and place designated by the board and a decision shall be rendered

- within ten days of the hea"ring' The pupil may be suspended from
school and all school activities during the time of the expulsion
procedures. The actlon of the board may be. appealed to the proper
'court : - : L :

Moreover the United States - Supreme Court ﬁrst addressed what process is due in the:

school drscrpllne context in. Goss V. Lopez 419 U.S. 565, 95 S. Ct 729 (1975) Although Goss‘

specrﬁcally hmrted its holdmg ‘to’ the short suspensron not’ exceedmg lO days courts have_

stated that 1t “nevertheless establlsh[ed] the minimurn requlrements for long-term expulsrons as
“well.” Goss 419 UsS. at 584 95 S. Ct 729 Newsome V. Batavza Local Sch Dist., 842 F. 2d 920,
927 (6th Cir.1988); Remer'v. Burlmgton Area School -Dist. 286 F.3d 1007 1010-11 (7th Cir.
2002) Specrﬁcally, Goss requrres only that a student. be grven (1) notice of the charges agamst
_ h1m (2) an explanatron of the evrdence and (3) an opportumty to present his srde of the story..
419US at581 95'S.Ct. 729 o |
. 'Although'the South Carolina:Supre:m'e Court has not:articulated a standard for minimal
due process in a student exp‘ulsion c’ase "in Stinney v. Surﬁ'ter School Disirl'bt -1 7, 'the Court noted
~an expulsron is a more serious dlscrplmary actron than is suspensron and therefore the

procedures and’ protectrons grven to the accused student should be greater than the 1nformal

'1mmed1ate hearmg that was authonzed 1n Goss 391.S.C. 547 551 552 (2011) Nonetheless

without decrdrng the const1tut1onal mmlmum that must be grven in these c1rcumstances the |

South Carolina Supreme Court has found those procedures and protectrons outlmed m S.C. Code
. Ann § 59—63—240 to be constrtut1onally sufﬁcrent

“T.B. W was afforded due process as consrstent with apphcable law and Drstrrct policy for
expulsron proceedmgs which would have encompassed the mmrmal.due process requrrements.of,
Goss applrcable to a short term suspensron

T B. W Was Afforded A Fau‘ And Impartlal
-Hearing, And ‘All Other Procedural_Rrghts '
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. Just as in "GoSS an’dv'Stlinney',' TB.W. was afforded’ all 'of' the necessary procedural due

- process rlghts Spe01ﬁcally, the undrsputed evrdence supports that following T.B.W.’s expulsron

recommendatron by the school admmrstratlon by letter dated October 31, 2017 Petltroners were

advrsed of the scheduhng of an ev1dent1ary-hear1ng before the Drstrrct s Heanng Ofﬁcer. By this

commumcatron they were nottﬁed of procedural rrghts whrch would have mcluded among

v others the opportunlty to inspect any statements and rev1ew any evidence and the rrght to have_

legal-counsel present. Ther_ecord does no_t reﬂect a request was made _for_,that 1nformat10n prior
 to the hearing, and l’etitioners did not _seCUre: legttl counsel at that time. |

On Novemb'er' 10, 2017, the due process hearing for T.B.W. was held. The hearing began
'with a brief Opening statement bythe Hearing Ofﬁcer: aﬁer', .which.-the adrninist'r'a'ti‘on presented

the mforrnatlon in’ support of 1ts recommendatron that TB W be expelled from the Dlstrrct

Durmg the hearlng, th.e'._- admmlstratlon V_1ntroduced_ written documents, including

| reports/statements regarding 'the investigation anvd‘lincident :and infor'rnation 'regarding T B.W. "s,

grades and attendance The teacher testified at the hearlng via telephone and was avarlable to be

o questloned The record does not reﬂect Petltloners requested to ask questtons of the wrtnesses o
_the teacher and the admlmstratlon or were prohtbrted from dorng so. In addrtron Pet1t1oners_‘

.. were. afforded the opportumty to’ present therr side of the story and present any evrdence to |

support their position. Petltloners allege. they ‘were not allowed to questron the teacher,

Assumlng arguendo this is true, the evrdentlary hearrng clearly exceeded the due process
necessary’ under Goss and Floyd for a short term suspensron Also Petltloners were grven the
opportumty to offer testrmony and ev1dence and could have revrewed the evidence submrtted to

the Heanng Ofﬁcer by the admrmstra‘uon upon request

Petltroners contend that the Hearlng Ofﬁcer falled to conduct the hearrng in a fair and _

impartral manner.’ The record however is VOId of partlalrty, and Pet1t10ners appeal falls to

1dent1fy any. alleged conduct supportmg thls sweepmg clalm Slgmﬁcantly, the Heartng Officer
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did not uphold the admmistration s recommendation that T. B Ww. be expelled despite the

teacher’s testlmony that T.B. W 1ntent10nally touched her breast which is 1nconsrstent w1th

- Petitioners” allegatron that the Hearmg Ofﬁcer was biased Further, absent from the Record is a

showmg of prejudice or b1as by the Hearmg Ofﬁcer stemmmg from a source other than her own

knowledge and pafncxpation in- the _case See Umted States v Grznnell Corp 384 U.S. 563

: _(1966). ,Ac'c_o'rdi'ngly; TB.W. wias afforded due process under Goss, and ‘the dec1s1on should be o

upheld.

- C. T.B.W. Was Afforded Due Process On Appeal To The
Board..

Moreoyer to the extent T.B. W 'alleges‘- the proCeedings before the Heaﬁn'g” Ofﬁc'e'r were
unfalr or partial such: alleged v1olat10n or deﬁcrency would have been cured on appeal at the
N Board level. See Ross V. Med Umv ofSC 328 S.C. 51 70 492 S E2d 62 72-73 (1997)‘
(_ﬁnding admmistrative boards independent: consrderation of grievanc_e, cured_ _the-_constitutional '
duc process violation.); Schaper v. City of Hunisville, 813 F:2d 709 (Sth Cir.1987) alleged

‘conspiracy at preterm_i_nation _.procedure did.n’ot_violate_»due_process rights where employee had -

: right to appeal terrnination); Davis v. Mann, 721 F.Supp. 796 (S.D.Miss.1988) (Where there is an
adequate appeal, process, bias.on ‘part of initial decisionimakeris not denial of proceduralidue'i
process). | |

Further, the obligations of Goss \X/ould' have been meet. Peti.tio’ners individually, and

through legal counsel, appealed the Hearing Ofﬁcer s decxsion (1 e. strict probatlon) to the Board:

Prior to the appeal Pet1t1oners through their legal counsel, were prov1ded the complete record

‘which 1ncluded all ev1dence and were. afforded the chance to argue thelr posmon and explain

the1r side of the story once - agam It cannot be dlsputed that through the appeal to the Board

Pet1t1oners clearly were afforded (1) oral or written notice of the charges (2) an explanatlon of -

the evidence; and (3) an opportur'nty' to present-their.v side of._t_hev-story prior to the Board rnaking a

decision.
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ﬁFurth’er the school board members -are clothed'Withva presumption’ of honesty and

integrity in the dlscharge of their decision- maklng respon31b1ht1es Seé ‘Kizer v. Dorchester

- County Vocatzonal Educatzon Board of T rustees 340 SEE. 2d 144 148 (1986) In order to
dlsquallfy a hearing tr1bunal, actual b_1as rather than a mere potentlal for bias must be shown. Id.

Individual decision makers must not have exhibited bias as to the factual questions to-be decided

at heari‘ng, and eVidence of actual bias: which offends dueprocess consists of statements on the.

merits: by those who ‘must make factual deterrmnatlons on contested fact issues where fact

“finding is cntlcal Kzzer 240 S.E. 2d at 148 (cmng Staton V. Mayes 552 F 2d 908, 914 (1977)

Bogart V. School Umf ed School Dzstrzct No 298 of LGcoln Czty, 432 F. Supp 895 (1977)

It is not actual blas to -have made statements as to policy i 1ssues related to a dlspute nor to , |

“have stated charges in- 1nst1gat1ng an mvestlgatmn of such.- Kzzer 340 S.E.2d at 148 (cmng

_ Staton V. Mayes 552 F. 2d 908 914 (1977) Unless there is evidence that preformed OplnlOIlS of -
~ board members are ﬁxed and unchangeable or. that in the" dehberatlons after hearmg all the ,
evidence, the result was dlctated by such a preformed op1n10n the appellant cannot successfully _

' mamtam that he was deprrved of a fair and 1mpart1al hearmg Id. (cztzng Crane V.. Mztchell 2

: County Unified School District No. 273 232 Kan. 51 652 P. 2d 205 (1982).

" To nulllfy a rulmg of a qua81 adjudlcatory body on the basis of bias or prejudgment :
vrequlres a substantlal showrng ofa predetermmed purpose to reach a determmed end Kzzer v,
~ Dorchester Cty. Vocational Educ Bd of Trustees 287 S C. 545, 552 -53,'340 S.E.2d 144 148~ |
49 ¢( 1986) Based on. the record there is o evrdence to. suggest that the opinions of the Board_ ;
members ‘were predetermmed, ﬁxed,- or unchanged. Accordlngly, the record clearly shows that:
»T.B.'W. was provided with the process established under S.C. Code Ann. § 59-63-240, which the
Stinrtey Comtr'ec‘ovgniz'es-as- sufficient to vmeet.-”mln'i'm-um"dtle’p.rocess. andlthose' u;nder' .G'oss .

~ Petitioners. have not demonstrated preJudlce and due process has been provided at the Hearing - '

':Ofﬁcer level and if not there upon appeal to the Board Therefore I'am. denylng the appeal
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IV CONCLUSION

Based on all the facts and cucumstances 1nvolved in thls case, the dec151ons of the

Hearing Ofﬁcer and.Board of Trustee_s are upheld and Petitioners’ appeal is denied. -

The Honorab%i Casey Mannmg

AugﬁSééow

Columbia, South Carolina

10
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STATE OF SOUTH CAROLINA IN THE COURT OF APPEALS

Tyra F. Brown-Wallace and Natalie Brown,
CERTIFICATE OF SERVICE

Petitioners Appellate Case No. 2019-001679

Richland School District Two Board of Trustees R E C
EIVER,
Respondent OCT 21 20,9

I certify that on this date, I served a copy of Order of Hon. L. Casey Manning in this action,
dated August 16 and filed August 19, 2019, on Vernie L. Williams, Esq. and Jasmine Rogers
Drain, Esq., Counsel for Richland School District Two Board of Trustees, by:

Delivering it to him/her personally;

XX  Mailing it to him/her, at his/her last known address, by depositing it in the U.S.
Mail, in an envelope with sufficient postage affixed, addressed as follows:

Vemie L. Williams, Esq. Jasmine Rogers Drain, Esq.

Halligan, Mahoney and Williams, P.A. Halligan, Mahoney and Wllhams P.A.
P.O. Box 11367 _P.O.Box 11367

Columbia SC 29211 Columbia SC 29211

__ Delivering it by commercial delivery service in accordance with Rule 4(d)(9),
SCRCP, addressed as follows: ;or,

Other

Ot (8, Qat _— ~
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Emerson Law, LLC
" 2113 Middle Street, Ste. 311
! Sullivan’s Island, S.C. 29482

!

Hon. Jenny Abbott Kitchings
Clerk of Court A
South Carolina Court of Appeals
P.O. Box 11629 '
Columbia SC 29211




