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- The South Cavolina Court of Appeals

Joseph Hugo Gibbs, Appellant,
V.

State of South Carolina, Respondent.

Appellate Case No. 2018-002271

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.

Columbia, South Carolina

cc:
Christian Saville, Esquire

Joseph Hugo Gibbs, 185709 . ' F 5 ng
| Se oo I, o\
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The South Carolina Court of Appeals
l oseph Hngo Gibbs, Appellant,
V.

State of South Carolina, Respondent.

Appellate Case No. 2018-002271

ORDER

Appellant has ﬁled a notice of appeal from'a habeas cor pus proceedlng in which
' the circuit court determined that habeas corpus relief was improper because the
issues could have been rajséd in a timely apphcat1on under the Post- Conv1ct1on
Relief Act. Pursuant to Rule 203(d)(l)(B)(v1) SCACR, Appellant was requlred to
prov1de a written explanatlon to this Court as to why the circuit court's
determination was improper. Appellant'snotice of appeal contained an -
explanat1on but the éxplanation does not ' 'contain sufficient facts, argument and
citation to legal authority-to show that there is an arguable basis for asserting that
the determination by the lower court was improper." Rule 203(d)( D(B)(vi),
SCACR. Accordingly, the appeal is dismissed. The 1em1tt1tu1 W1ll be sent as.

‘prov1ded in Rule 221, SCACR.
g f‘n £ w&,@)w\l&

FORTHECQUaf

Columbia, Southp}Ca}rolin*a =1 LE

'Joseph Hugo GlbbS 185709 '
Christian Saville, Esquire
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STATE OF SOUTH CAROLINA ) - INTHE COURT OF COMMON PLEAS
COUNTY OF JASPER e |G OPY l? é’OURTEENTH JUDICIAL CIRCUIT
Joseph H. Gibbs, #185709 Y © 2012- CP~27 0691
Applicant,.'; i 3 iipd
ST R ORDER DENYING APPLICANT’S
v. ). MOTION TO ALTER OR AMEND
‘ ) JUD(‘MENT AND REHEARING
- State of South Carolina, )
Respondent, ) o
' )

This matter com“es before the Court by way of ‘Applicant’s “Motion to' Amend/Alter
Judgmem and Reheanng,” fi led July 27, 2018, in Jasper County, On November 7, 20]2

' Apphcant filed a document entitled “nunc pro tunc Wm of Habeas Corpus ad subjxclcndum”

. seeking writ of habcas corpus in the circuit court. By an order filed July 6, 2018 Applicant’s

motlon was dxsm1ssed by this Court w1thout prejudlce to the filing of an action in the ongmal
Jurlsdlctlon of the South Carolina Supreme Court. Subsequently, Applicant filed a motion for
extensmn of tlmc to file his response on July 19 2018. ThlS Court now addresses Apphcant 5
current ﬁhng, the metion to amcnd or alter judgment and for rehearmg

" In Apphcant § current fi hng, Applicant notes additional details rcgardmg his prior post-
conthlon rehef actions, erroneously allcges this Court did not- in fact review pnor fi Imgs and
‘again argues hls pcmtlon for habeas corpus should not bé dismissed for lack of subject matter
Junsdlctlon Apphcant therefore requests this court to alter or amend its Judgment and grant a
hcarmg on’issues not adjudicated. This Courl notes again the Circuit Court shall make no
ﬁndmgs or conclusions as to the merits of the claims raised as it lacks authority to do so. The
allegations and arguments raised in Applicant’s current filing do not excuse him from th'e
procedur;d bar enumerated by this Court;s original order of dismissél. This C§u11 notes, as the

order of"dismissal enumerated, since 1998, it has been cohsistently held that “[a] person is

Page 1 of 3




F.on

procedurally barred from petitioning the circuit court for a writ of habeas corpus where the

matter alleged is one which could have been raised in a PCR application.” Keeler v. Mauney,

330 8.C. 568, 571, 500 S.E.2d 123, 124 (Ct. App. 1998). “Furthermore, il a person is
procedurally barred, his only means of obtaining state habeas Corpus relief s to file a petition in
the original jurisdiction of the Supreme Court.” Id. Thé soundness of this conclusion should be
clear. The Uniform Post-conviction Relief Act provided the statutory remedy for the circuit
courts to address issiies feléted to South Carolina coﬁvimioné. As the Supreme Court stated: '

Section 17-27-20(b) states that the Act “comprehends and takes the place of all
other common law, statutory or other remedies heretofore available for
challenging the validity of the conviction or sentence,” and provides the Act
“shall be used exclusively in place of them.” We acknowledge we have stated that
habeas corpus is available once the petitioner has exhausted all post-conviction
remedies. Hunter v. State, 316 S.C. 103, 447 S.E2d 203 (1994); Pennington v.
State, 312 5.C. 436, 441 S.E.2d 315 (1994); Slack v. State, 311 S.C. 415, 429
S.E.2d 801 (1993). In Tyler v. State, 247 S.C. 34, 145 S.E.2d 434 (1965),
however, this Court stated that habeas corpus cannot be.used as a substitute for
appeal or other remedial procedure for the correction of errors for which a
criminal defendant had an opportunity to avail himself. Because we believe the
rule in Tyler is the appropriate rule, we now hold that a matter which is
cognizable under the Act may not be raised by a petition for a writ of habeas
corpus before the circuit or other lower courts.4 See Gibson v. State, 329 S.C. 37,
495 S.E.2d 426 (1998). ‘

Simpson v. State, 329 8.C. 43, 46, 495 S.E.2d 429, 431 (1998).

As the ofiginél order of dismissal set forth, and evidence has not contradicted, Applicant

still cannot file such a petition in the circuit court, but rather must do so in the original
jurisdiction of the South Carolina Supreme Court.

This Court has reviewed the records before it and closely reviéwcd ‘Applicant’s motion to
amend or alter judgment and for rehearing. Based upon careful consideration, this Court is not
persuaded to alter or amendthe judgment. Therefore, this Court finds the order of dismissal filed

July 6, 2018, shall stand as it was written. This Court also finds no grounds on which to grant a
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rehearing. Accordmgly, Apphcant’s md_ti_pn to alter amend the judgrﬁent and for a rehearing is

rcspectfully demed

AND IT IS SO ORDERED this L / day of &»-1--/{/ , 2018,

Lo~

- Carmen T, Mullen.
Chief Administrative Judge
Fourteenth Judlclal ercuxt

M\ﬁ South Carolma

Page 3 of 3




STATE_ OF SOUTH CAROLINA IN THE COURT OF COMMON:PLEAS

: _ FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF JASPER o

Joseph H. Gibbs, Case No.: 2012-CP-27-0691
Petitioner,

V.

State of South Carolina
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‘Respondent. )
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)

This matter comes before the Court pursuant to the filing of a d0q1;21fnent entitled “nunc
pro tunc Writ of Habeas Corpus ad subjiciendum” on November 7, 2012,55 by Joseph H. Gibbs
(“Petiﬁionef”)'."Respondent made its Return on June 22, 2018, moving'to,deny and dismiss the

petition without prejudice to the filing of an action in the original jurisdiction of the South

_ Capolina Supreme Court. This Petition must be denied because it is filed as a petition for writ of

habeas corpus in the Circuit Court which does not have jurisdiction of the subject matter in this

settiﬁg pursuant Sirnpson v. State, 329 S.C. 43,46, 495 S.E.2d 429, 431 (1 998) and Section 17-

27-20. The Petitioner must file this matter in the original jurisdiction of the South Carolina

Supreme Court, not a circuit court since the Petitioner had prior PCR actions which were

dismissed.

Current Petition for Writ of Habeas Corpus

In his pro se petition, Petitioner alleges he is being held unlawfully for the following

reasons:

L. “The Grand Jury of Jasper County never returned a true bill indictment on
the warrants .and charges, nor was a tlmely presentment made; nor waiver
had through arraignment, preliminary hearing, bond hearing, or
psychological evaluation/competence hearing, rendering thp court without

Page 10f9




Feo7

subject matter jurisdiction, and jury without personal matter jurisdiction;
and the State without authority to prosecute; denying me due process and
equal protection of the law under the 5™ and 14% [amendments] and
Article 1, Sections 3 and 11 of the S.C. Constitution. Neither prosecutor,
defense counsel, or judge informed me or objected.”

L

Petitioner is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Jasper County Clerk of Court. In 1992, Petifionef was indicted
for murder ( 1992-GS-27-002) and first-degree burglary (1992-GS-27-003). Marva Hardee-
Thomas, Esquire, representeAd h1m Stephen’ T. Plexico, Esquire, repr¢sented' Petitioner at trial.
On March 10, 1992, Petitioner proceeded to trial before the Honorable William Howard and was
found guilty of both charges. Judge Howard sentenced Petitioner _lto imprisonment for life
without parole for each offense, |

Petitioner filed a timely notice of appeal. Appellate Defender Robert M. Dudek, Esquire,

filed a brief on Petitioner’s behalf pursuant to Anders v. California, 386 U.S. 738 (1967). The

Supreme Court of South Carolina dismissed the appeal by a memorandum opinion filed May 14,
‘1993. State v. Gibbs, Case No.:93-MO-111 (1993). |
| 3:93-cv-02921
Petitioner filed his first petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 in
federal district court on November 3, 1993. The petition was dismissed on September 14, 1994,
First PCR Action: 1994-CP-27-309
Petitioner subsequently filed an application for post-conviction relief (PCR) on

November 4, 1994, in which he alleged the following grounds for relief:

1. Trial Court Errors
2. Denial of Due Process Rights
3. Ineffective Assistance of Trial Counsel
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“The S\tate.made its Returnloln J amiaiy 25, 1995. An evidentiary hearing was convened on.March
20; 1995 before the Honorai‘)le Larry R Patterson. ‘Petitioner was present arid represented Aby
Albert L. Kleckley, Esquire, :an'd Charles Stephen Bennett, Esquire. Judge Patterson denjed and
dismissed the applivcatio’n with prejudice by written order dated April 30, 1995. Petitioner filed a
petition . for writ of certiorari, Whlch was denied by the South Carolina Supreme Court on
November 8 1996.
i998-CP-27—0267

Petitioner filed a docurnent captloned “Petition for Writ of Habeas Corpus on Octoiaer 8,
: 1998 in the Jasper County Court of Common Pleas. 'The State made its Retum and Motion to
Dismiss on March 4, 1999. Petitioner subsequently submitted a reply After reviewing all
pleadings i in the matter, the Honorable Donald W. Beatty denied and dismissed the petitlon by an
order of dlsm1ssa1 signed April 21, 1999, because‘ it failed to allege sufficient facts to show why
othe'r remedies sucli as PCR were .unavailable or inadequate. Petitioner’s appeal from this
dismissal was also dismissed on June 28, 2000. Petitioner subsequently filed a petition for writ _of
certiorari. The Supreme Court-of South Carolina denied the petition on July .3" 2001.

2903.-(31’—27-0184

Petitioner filed docﬁmerits captioned “I\iotice & Intent to Seek Court Action: Under the
‘Administrative Procedure_s Act’” and “Petition for Declaratory Judgment” in May 2003. In an
order ﬁled January 5, 2004, the action was dismissed pursuant to Rule 41(b), SCRCP, for failure
to show any right to rehef and no defendant was named in the lawsuit.

: November 2010 Petition — 2010-OR-00455
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On or around November 4, 2010, Petitioner filed a petition seeking original jurisdiction
in the United States Supreme Court. The petition was denied on March 28, 2011.
II. |
. Petitioner has filed a petition for writ of habeas corpus in the Court of Common Pleas in
Jasper County in the Circuit Court and not in the original jurisdiction of the South Carolina
Supreme Court. The South Carolina Supreme Court has not entered an order accepting
jurisdiction of the case in its original jurisdiction nor referred the matter to any circuit judge
pursuant to its original jurisdiction for fact finding or legal conclusions. The Circuit Court of
Jasper County has no jurisdiction in this subject matter in this setting. |
The availability of habeas corpus has been severely limited by the Uniform Post
Conviction Procedure Act. See S.C.Code Ann. §§ 17-27-10 to 17-27-120. First, “The A(;t ‘takes
the place of all other common law, statutory or other remedies heretofore available for

challenging the validity of the conviction or sentence. It shall be used exclusively in place of

them.”” Gibson v. State, 329 S.C. 37, 40-41, 495 S.E.2d 426, 428 (1998) (quoting S.C.Code
Ann. § 17-27-20(b)). The Act therefore supersedes and encompasses the prior habeas corpus
procedure provided by statute Eefore the PCR Act was enacted. See S.C. Code Ann. §§ 17-17-10
to 17-17-200.

This Coﬁrt finds all of the Petitioner’s factual or legal assertions were presenfed or could
have been presented in prior PCR actions and therefore could not be raised in the circuit
court, but must be presented before the South Carolina Supreme Court in an petition for writ of
habeas corpus in its original jurisdiction and seck to determine whether each is able to show
“a violation, which, in the setting, constitutes a ‘denial of fundamental fairness shocking to the

universal sense of justice.” Butler v. State, 302 S.C. 466, 468, 397 S.E.2d 87, 88 (1990)
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(emphasis in origmal) (internal citation omitted). See McWée v. State, 357 S.C. 403, 404, 593

S.E.2d 456, 456 (2004) (seeking a petltlon in the original Junsdlcnon of the Supreme Court

unsuccessful)
Thls Circuit Court shall make no findings or conclusions as to the merits of the claims
raised as it lacks authority to do so. Rather, the Court’s review of the procedural history should

reveal the strength of the State’s argument that the Court cannot address the grounds. Since

1998, it has been consistently held that “[a] person is procedurally barred from petitioning the

circuit court for a writ of habeas corpus where the matter alleged is one which could have been

raised in a.P'CR af)plicatioh.” Keeler v. Mauney, 330 S.C. 568, 571, 500 'S.E.Zd 123, 124 (Ct.

. App. 1998)’. “Furthermore, if a person is procedurally barred, his only means of obtaining state -

- habeas corpus relief is to file a petitionin_fhe original jurisdiction of the Supreme Court.” Id.

The ~_sou_ndness of this conclusion should be ‘clear. The Uniform Post-conviction Relief Act

\

provided the statutory remedy for the circuit courts to address issues related to South Carolina

‘convictions. As the Supreme Couurt stated:

Section 17-27-20(b) states that the Act “comprehends and takes the place of all
other common law, statutory or other remedies heretofore available for
challenglng the validity of the conviction or sentence,” and provides the ‘Act

~ “shall be used excluswely in place of them.” We acknowledge we have stated that
habeas corpus is available once the petitioner has exhausted all post-conv1ct10n
remedies. Hunter v. State, 316 S.C. 105, 447 S.E.2d 203 (1994); Pennington v.
State, 312 S.C. 436, 441 S.E.2d 315 (1994); Slack v. State, 311 SC 415, 429
S.E.2d 801 (1993). In Tyler v. State, 247 S.C. 34, 145 S.E.2d 434 (1965),
however, this Court stated that habeas corpus cannot be used as a substitute for -
appeal or. other remedial procedure for the correction of efrors for which a
criminal -defendant had an opportunity to avail himself. Because we believe the
rule in-Tyler is the appropriate rule, we now hold that a matter which is
cognizable under the Act may not be raised by a petition for a writ of habeas
corpus before the circuit or other lower courts.4 See G1bson v. State, 329 S.C. 37,
495 S.E.2d 426 (1998).

Simpson v. State, 329 S.C. 43, 46, 495 S.E.2d 429, 431 (1998).
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The Circuit Court does not have the discretion to igrlore the precedent of the South
‘Carolina ‘Suprem,e Court and its ‘proper interpretation of the exclusive effect of rhe Uniform
Post-Conv1ct10n Relief Act. To accept the Petitioner’s s potentlal argument on the merlts in hlS :
petltlon would make meamngless the PCR Act’s provisions concerning statute of hmlta’uons or
successweness The Supreme Court’s precedent in this area is clear and unequivocal.’ Merely
changing the title of a pleading from a “post-conviction relief application” to a “petition for a
writ of hdbeas corpus” in the South Carolina circuit does not create a new remedy that st
'expressiy fdre'clbse‘d by the PCR Act. The Circuit Court does not have the requested discretion
to do otherwrse where itis conceded thatthe particular grounds are those which could have

been raised in the prior. post-convmtron rehef applications.'

: The following general rules are interwoven with the PCR Act and 'its procedural

‘concepts of successiveness and the statute of limitations. “Collatéral estoppel occurs whena
party in & second action seeks to preclude a party from relitigating an issue which was décided in
a previous action.” S.C. Prop. & Cas. Ins. Guaranty Ass'n v. Wal-Mart Stores, Inc. ,304 S.C:
210,213, 403 S:E.2d 625, 627 (1991). In Wal-Mart Stores. Inc., the Supreme. Court adopted the
general rule set forth in the Restatement (Second) of Judgments § 27.(1982). Id. “Section 27
provides that when an issue of fact or law is actually litigated and determined by a valid and final
judgment, and the determination is essential to the judgment, the determination is conclusive in a
subsequent action between the parties, whether on the same or a different claim.” Id. (emphasis
added) Stated another way, “[t]he party asserting collateral estoppel must demonstrate that the
issue in the present lawsuit was: (1) actually litigated in the prior action; (2) directly determined
in the prior action; and (3) necessary to support the prior judgment.” Carolina Renewal, Inc. v.
S.C. Dep't ofTransD 385 S.C. 550, 554, 684 S.E.2d 779, 782 (Ct.App.2009). |

The doctnne of collateral estoppel is also known as “issue preclus1on.” In re Crews, 389
S.C. 322, 698 S.E.2d 785 (2010); Zurcher v. Bilton, 379 S.C. 132, 666.S.E.2d 224 (2008);
Shelton v. Oscar Mayer Foods Corp., 325 S.C. 248, 481 S.E.2d 706 (1997). Issue preclusion bars
the relitigation of only the particular issues that were actually litigated and decided in the prior
suit. Crestwood Golf Club, Inc. v. Potter, 328 S.C. 201, 493 S.E.2d 826 (1997). As a result, the
doctrine of collateral estoppel is inapplicable when the argument turns on an assertion that the
other party should have litigated a particular issue in the prior action. See id. at 216 493 S.E.2d

- at 835 ,

The doctrine of res judicata is a distinguishable concept. Beall v. Dog, 281 S.C. 363, 369
n. 1,315 S.E.2d 186, 190 n. 1 (Ct.App.1984). Res judicata encompasses both issue preclusion
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and claim preclusion. Crestwood Golf Club, Inc., 328 S.C. at 216, 493 S.E.2d at 834, However,
res judicata is more commonly referred to simply as claim preclusion. Garris v. Governing Bd. of
S.C. Reinsurance Facility, 333 S.C. 432, 449, 511 S.E.2d 48, 57 (1998): Claim preclusion bars
plaintiffs from pursuing a later suit where the claim (1) was litigated or (2) could have been
litigated. Crestwood Golf Club. Inc., 328 S.C. at 216, 493 S.E.2d at 835. '

The Court has reaffirmed the following statement of the doctrine:

Res judicata bars subsequent actions by the same parties when the claims arise out
of the same transaction or occurrence that was the subject of a prior action '
between those parties. Under the doctrine of res judicata, “[a] litigant is barred
from raising any issues which were adjudicated in the former suit and any issues
which might have been raised in the former suit.”

Plum Creek Dev. Co. v. City of Conwav, 334 8.C. 30, 34, 512 S.E.2d 106, 109 (1999) (alteration
in original) (citations omitted), cited with approval in Judy v. Judy, 393 S.C. 160, 172, 712
S.E.2d 408, 414 (2011). - IR '

Res judicata may be applied if (1) the identities of the parties are the same as in the prior
litigation, (2) the subject matter is the same as in the prior litigation, and (3) there was a prior
adjudication of the issue by a court of competent jurisdiction. Johnson v, Greenwood Mills, Inc.,
317 8.C. 248, 250-51, 452 S.E.2d 832, 833 (1994). The doctrine of res judicatais notan .
“ironclad bar,” however, to a later lawsuit. Judy, 393 S.C. at 167,712 S.E.2d at 412; Garris; 333
S.C. at 449, 511 S.E.2d at 57; Clarkv. Aiken Cnty. Gov't, 366 S.C. 102, 109, 620 S.E.2d 99,102 -
(Ct.App.2005). Catawba Indian Nation v. State, 407 S.C. 526, 536-38, 756 S.E.2d 900, 906-07 .
(2014). : : . ,

“Under the law-of-the-case doctrine, a party is precluded from relitigating, after an
appeal, matters that were either not raised on appeal, but should have been, or raised on appeal,
but expressly rejected by the appellate court.” Judy v. Martin, 381 S.C. 455, 45 8,674 S.E2d "
151, 153,(2009) (citing 5 C.J.S. Appeal & Error § 991 (2007)). In other words, “[t}he doctrine of
the law of the case prohibits issues [that] have been decided in a prior appeal from being
relitigated in the trial court in the same case.” Ross v. Med. Univ. of 3.C., 328 S.C. 51,62,492 .
S.E.2d 62, 68 (1997); see Ih re Grossinger's Assocs., 184 B.R. 429, 434 (Bankr.S.D.N:Y.1995)
(“Closely related to the doctrines of claim and issue preclusion is the doctrine of law of the case,
which holds that a decision on an issue of law made at one stage of a case becomes binding
precedent to be followed in subsequent stages of the same litigation.” (quotation marks
omitted)). While the doctrine has been referenced as discretionary, it is recognized that principles
“of authority ... do inhere in the ‘mandate rule’ that binds a lower court on remand to the law of
the case established on appeal.” 18B Charles Alan Wright, Arthur R. Miller & Edward H.'
Cooper, Federal Practice & Procedure § 4478 (2d ed.2002). - , '

“The rule of the law of the case is a rule of practice, based upon sound policy that when
an issue is once litigated and decided, that should be the end of the matter.” United States v. U.S.
Smelting Ref. & Mining Co., 339 U.S. 186, 198, 70 S.Ct. 537, 94 L.Ed. 750 (1950). “Law of the
case rules have developed to maintain consistency and avoid reconsideration of matters once
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Tiiis' Court agrees with Respondent that the claims made in the present Petition for Writ
of Habeas' Corpus could have.been previously r'cused in their earlier post-conv1ct10n relief
apphcations As the procedural history reﬂects if these same claims had been brought in 2016'

or 2017 under the Uniform Post-conviction Relief Act, each would have been barred as untimely
under the §17-27-45 one-year stétute of lirnitatiOns or the successive' petition bar under the
Court’s mantiates in Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991)_ (“Any new ground
raised in a subsequent application is limited to those grounds that “could not have been raised . . .
in the previous 'cipplication.” [Emphasis in original]. Id., 305 S.C. at 450, 409 S.E.2d at 394. If
the Petitioner could have raised these allegations in a previous application, then the Petitioner
-~ may not raise those grounds in successive applications. .@

Petitiener caﬁiiot file a petition in the circuit court, but must instead file in the original
jurisdiction of the Supreme Court siietild he choose to do so. Therefore, these particular claims
cannot be raised in a Pefition of Habeas Corpus in the Circuit Courts of South Carolina in this
setting. AccOrdingly, the Petition shall be dismissed.

Under Art. 5, § 5 of the South Carolinai Constitution, the South Carolina Supreme Court
retains the ability to entertain writs of habeas corpus in their original jurisdiction and grant relief -
in those unusual instances where “there has been a violationlwhich, in the setting, constitutes a

denial of fundamental fairness shocking to the universal sénse of justice.” Butler v. State, 302 4

decided during the course of a single continuing lawsuit. These rules do not involve preclusmn
by final judgment; instead, they regulate judicial affairs before final judgment.” In re
Grossinger's Assocs., 184 B.R. at 434. See Flexon v. PHC-Jasper, Inc., 413 S.C. 561, 573, 776
S.E.2d 397, 404 (Ct. App. 2015). It thus serves the same objective as the ‘newly discovered’
requirement in Rule 60(b)(2).” (citation and quotation marks omitted)); id. (“In this case, [the
appellant] is seeking to reopen factual issues finally laid to rest by the Ninth Circuit in 1982 on
the basis of evidence it could have discovered with due diligence at least by the time of trial of

this case in 1977. The district court was fully justified in rejecting this attempt ”” (emphasis
added))
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S.C. 466, 397 S.E.2d 87 (1990); see also Simmons v. State, 322 S.C. 49, 471 S.E.2d 455 (1993);

K¢y v. Currie, 305 SiC. 115, 406 S..E.Zd 356 (1991) (Supreme Court will exercise its original
jurisdiction where there is an extraordihary reason such és a question of significant public
interest or ari emergency).2

IT IS THEREFORE ORDERED that the Petition for Writ of Habeas Corpus is hereby
denied and dismissed without prejudice to the filing of an action in the original jurisdiction of the
South Carolina Supreme Court. It is for that Court, not the Circuit Court, to determine whether -
Petitioner has made or ultimately pfoven “there has been a violation which, in the setting,
constitutes a denial of a fundamental fairness shocking to the universal sense of justice.”

AND ITIS SO ORDERED this 2 ) day of ___J st 2013.

i VTS
N
CARMEN T. MULLEN

Chief Adrinistrative Judge
Fourteenth Judicial Circuit

j %VM , South Carolina

Y

*This Court would note that its decision to dismiss the petitions in this manner is not a
matter.of first impression in South Carolina. Courfs which have consistently found that no
remedy exists in the circuit courts for similar challenges under a “habeas corpus” petition. See
Ellerbe v. State, No. 2004-UP-644, 2004 WL 633 9721, at *1 (S.C. Ct. App. Dec. 21,2004);
Barion v. State, No. 2010-UP-239, 2010 WL 11506693, at *1 (S.C. Ct. App. Apr. 14, 2010);
Ford v. State, No. 2010-UP-276, 2010 WL 10079934, at *1 (S.C. Ct. App. May 19, 2010);
Fishbume v. State, No. 2009-UP-549, 2009 WL 9530299, at *1 (S.C. Ct. App. Nov. 23, 2009);
Harrell v. State, No. 2009-UP-101, 2009 WL 9527551, at *1 (S.C. Ct. App. Feb. 26, 2009);
Johnson v. State, No. 2008-UP-547, 2008 WL 9846485, at *1 (S.C. Ct. App. Oct. 9, 2008).
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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS
hkhkhkhkhkhkhkkkdkii
Joseph H. Gibbs, 183709 AP. Casa #2018-002271
Appellant Docket #2012-CP-27-0691
MOTION

Vs

State of South Caroliga For Rehearing

*Thkkhkkkhkkkhx
I respectfully movs this court, pursaant to Rules 221 & 240

=

SCACR, to reconsider the points of iaw, and fact of record, raised
in the pleadings explained and records filed with tHhe HNOA. The
order dismissing the appeal was .filed Feb/6/2019, and received by me
on 2/11/19.

This -motion is filed in good faith; and I believe it has
merits on vested statutory and constitutional rights. A suggestion
for en banc is mada.

FACTS:

I filed -a letter of explanation. to show fundamental errors in
the lower courts ordefs,‘summary dismissing the petition for habeas,
and motion to alter & amend judgmsnt & for rehearing. I also filed
a Notice of app=al (NOA) with orders, and revelant pleadings »>f
counsel and myself, and proof of service.

Argument: Overlooked Points of lLaw

1 The lower court formost held tha:t it did not have jurisdiction
to hesar habeas corpus. As I pointed out in the Motion to alter &
amend in lower court (M:in.A/A)" & In this court (Lekter), By Law and
SC  Constitution the circuit court has subject and personal
jurisdiction. (leter @ 13). '

2 That the lower courts order, as pointed oat in the {(Mtn.A/A) and
(Leter @ 2,9,12) show that Counsels return and order to sawmmary
dismiss, was copied word for word by the court, and was full of
factual errors that would have been correctad and apparent if the
petition and records had been reviewed by the circuit court. This

made the orders ghost written which has been ruled against by other

Page I of 3
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"

courts, and deaiess due process by the judicial branch, and denies
due process. The state waited since 2012, to once again abuse the
summary judgement process, and the court turned an arbitrary eye.

3 Overlooked was a fact of record and law, that Ehe lower court
did not address the pleaded inadequacy’of‘fhe PCR process ouklined
in the Habeas Petition, (Mtn.A/A) & (Leter @4, 5, 2, 5) the Stahes
order signed b§—the couff} did not answer the issues or pleading. on
progedure, By case law, and shown~in .the PCR transcripts, Not even
due process on its own, or trial errors, or prosascutorial misconduct
2ck <an be raisad on SC. PCR. "Buk they can on Habeas.!.
4 The state did not produce any records or evidence to support the
legal theories and facts it z2laimed as defences and laches, to
include judicial estoppel.

5 As the pleadings show, The general sessions court lacked subject
matter Jjurisdiction in £he first case, and this has never been
adjudicated, even at PCR.
6 This court errored erred in its order, that ihe app2al was
dismissed becaase the issues could have been raised on PCR, when PO
was inadequate  to address thew, and they were summary dismissad
then, and PCR was unavailable; and resjudica ect doses not apply.
7 I filed the Habeas, Nunc Pro Tunc and in objections to Lower
courts orders, that this doctrine would allow the merits to be heard
in addition to statutory law, and constitutional right; but this has
been overlooked.
3 That the lower courts legal applications in this case has the
effect of suspending habeas corpus, and violates seperation of
powars. |
9 On Direct appeal 92-728, the whole record was not filed per
Anders, and was dismissed, "not atfirmed"; yet appellate counsel was
not at CR, and the issue was raised, so this should not barre
habeas,; but in legal record, shows the 1inadequate process for
remedie post trial.
10 As pointed out ia the (Leter), (Mtn A/A) and pleadings, I have

raised that constitutional and statutory 1issues that warrant the

P.2
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—
relief sought, and. are not precluded.
CONCLUSION; t o
I pray that fhis court will rehear, the points of law and'fact;
and recind or féVefse its order to dismiss the appe=al; and reméﬁd
éame or by its own authority grant what ever remedie it deems jusf.‘
February/ 14'th / 2019

s

i o Y pdlsr
5seph’ H. Gibbs

ECI, F4-2-282

610 hwy 9 West _

Bennettsville S8C. 29512 °
Ph 843-479-4181 '

(05 o I
Mr. Christian Saville, esg
c/ Mr. Benjamin limbaugh
Office of: . 3C. Attorney  General
PO. 11549 - :
Columbia. SC. 29211-1548
Ph 803-734-3737

aci/3ng
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THE STATE OF SOUTH CAROLINA
; IN THE COURT OF APPEALS

S Iy o
i *****k*****
. ’ t

Joseph H. Gibbs,#185709 vs Mr. Donnie Stonebreaker; Warden

Py

- Appellaqt : & State of South Carolina

. ‘ ' Raspondeant
a0

Case # 2012:CP-27-0691 (Habeas Corpus)

LETTER ON APPEAL:

I, tha appellant raspect fully files this appeal with (NOA) pursiani to Rule
203(1){B)(vi) SCRAP; From the Ordars of'Summary Dismiséa; on Procedure, received
by me mn BDecember/7/2018 & July/ 17,/2-318; By the Hono;:able , Carmen T. Mullen,
Cheif Administratiﬁe,Judge, 14'th Cir, "attached".

khkdkkfkikkkkk

1. By certificate 0f Sevrvice dated 12/3/18, (attached).the‘order
denying . Rule 52 & 59 wotion, signed 8/27/18, fil=d ‘9/10/18, was
served on me 12/7/18, from order dated 6/27/18, filed_‘j/6/18,
réceiyed by me on 7/17/18: denying Habeas Corpdé filed " 11/7/2012,
after a letter of'induiry was seat on futher deiay br‘responsé.
Numeféué,}ettefs, complaints, and proposed order was filed by me on
the ~inordinate delay to petition for - habeas corpus (HC.691)
(attached) . ) '

ISSUES / Argument

2. . o WﬂETHER THE ORDERS‘ on .APPEAL VIDLATE THE AUTHDRITY or
CIRCUTT JUDGES TO'RESTORE LIBERTY OWN HABEAS CORPUS BY STATUTE AND
CONSTITUTION; WHMEN PCR WAS SHOWN TO BE UNAVAILABLE AND INADEQUATE:

AND THE MERITS OF 'THE ISSU&5 WARRANT IMMEDTIATE VACATION OF ' THE
CONVICTION; AND RENDERS THE JUDICIATL BRANCE IN TVIDLATION OF THZ
SEPEZRATION OF POWERS SC.CONST. ART 1 $8, AND PROMOTES AN INADEQIJATE
STATE R&EMEDIE, CON'TRARY AND CAPRICIOUS - TO §17-25-10,
§817-17-10--200, A3 DETERMINED B8Y 'THE LEGISLATIVE BRANCH; AND
VIOLATES MY DUE PROCESS AND EQUAL PROTECTION OF SC & US CONST, AND
THE DRDERS WERE ARBITRARY AND GHOST WRITTEN ?

3- I suabmit and argize that the ordexrs denying (HC.621) and
motion to alter & amend judyment is in error of law and fact, andg
the issues ave preserved for this courts jurisdicition; and futher

12-17-18eci/3hy
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causses a miscarriage of justice by any american sense of justice;
And as shown 1in the pleadlngs and record, the merits were proper
before the court; as the prior cases and orders were not a full and
fair finding of fact and law for the purposs of res judica or
estoppal, or other procedural default; and since the pleaaings
showed PCR inadeguate. and Counsel for state did not produce any
contray order or recoid; the releif sought was within jurisdiction
of the circuait court, by law of §§17-17-10,30. Id Motion Rule 52,59

SCRCP (axtavnnd) and Pnopnwmd order.

4. © PCR and Direct appeal. was not, nor now is an issue for
app=al, although counsels proposed orders signed by the Jjudge
inferred such; by law and rule only a showing of unavailability or
inadeguate is necessary:. Unlike PCR which is an indespendent cause of

action, Rule 71 SCRCP, and preponderance of evidence is th@ “La1dard

by statute, In Simmons v State 215 3E 24 833(1375) the Pourt dec Ped

that only eneffeétiva counspl can b2 had on PCR;, contrary to
§17-27-20(1-6) id diss ant of justice Ness. Ineffective counsel is
judicated under Strickland, and §17-27-20 did not suaspend state

hab2as; but was emphatic to 28—USC—2254, aad the fed couris have

Meld that barred PCR”is-not o:og r on Fed/Habeas. As I pointed ous
in (HC.591) P.2 6.>--P.5 TMexaustion of PCR Remedies"” and as
determined by this court at P.5 7.> PCR was unavailable (however the
ordér on app=sal then was not even filed until 6/28/99, and was
signed'by judge Beaty as administrative-judge 14*th cir, when Judge
Smoke was same, and ithen (ROA # 9032) did not contain order clockad
and. file stamped.by clerk of court.) That ovder did not address
state law or merits of legal and coastitutional issues, and altﬁough

this court ststed in the order 2000-UP-503 that appesal from PCR was

not had; It was bu:t no order was received until one y=ar after.

5- The PCR order 94-cp-27-309, did not address all issues

raised in the pl=ading, and was contrary to fact and law. Unlike

Simpson, Gibson, or Keeler and other cases relied on in the ordasr,

the issues here were raised, but either were not adjudicated, or an
incomplete and biased finding of fact was made, and did no:t supbort

the conclusion of law. Certiorari is only discrectionary and the

P.2
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Supreme court d4did aot grant same too review the lower court order,

and this dose not forclose Habesas in state court. In EeelgE 500 SE

2d 123, the S.Ct held that the issue ‘presanted was held

L

211 @ 218, and Justice Toal at 108 3.Ct 534 held thab SO nust abids

uncoastitational, but was not presented on PCR, and in Yates 484 US

by fed law. The. -issuss raised were of suach violations, yet the
‘judicial branch has chosen to ignore the pleading on issues raised,
and allow the Excutive Dbranch to maintain an unlawfall and
unconstitutional conviction, as these ordsrs conitinue.

6 : As shown in (HC.691) at P.2, 4.> a direct appeal was
filed under Anders ‘not even vraising oreserved issuses, '[of
insuffic;snt evideance], and even though I filed a. petition to
perfect the appeal, and Reguired [letter to Anders] pro se, see PCI
transcripts, this was never ruled on, and the whole record was not
filed before &the court, to exclude any indictments or warrants, or
motions; and instead of sending same back to counsél for completion

pursuant to Anders, they just "DISMISSED" tha appeal on counsels

motion. I raised this in the DCR, yet no White V State ruling was
had, and couns2l did not app=2ar at court for witness; On the
Certiorari on PCR, counsels (RDA) contained ho indictments or
warrants, and excluded P.5A of the trial transcripts on jury
selection, or jury poll, -and left out pressarved issues argued,

contrary kLo Johhsog_& Anders. I filed a pro se brief and addendum

with pro se appendix.
7- In 98-cp-27-198 id at (HC.691) p.7, 10.> as shown, the

order dismissing sams did not even address the habeas corpus

petition, [only] ths Rule 65(f) SCRCP «civil suite construed into a

personal <apacity Tort claim, that they removed to US District
court, and same was remanded. I filed .an appeal, but ihe
resspondents would not allow sufficient copies, [Rules 210,211,267
SCRCP] or ability to comply with this court fiiing reguirwments for
lawyérs, so the Clerk of Court dismissed the case; as ihe RDA would
have bean several thousand copies. [since the habeas and other
motions were not adjudicated, rule 56(d) I filed a rule 7 motion to
hear the eniire cass. answered but no orders or hearing]. The

merits were not adjudicated, and. res judica or estoppal not

P.3
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presarved for state. _
8. I have. filed petition for original jurisdictidn id p.6,
8.> yet the S.Ct did not grant -the motion ' for ovriginal
jurisdictiosn, and thus 4id noL give cause for the staﬁes arguments
or the courts holding on default oxr aany preclusion or estoppel.
9. i argued in the motion to alter and amend that the Order
dénying {HC.691) was ghost written, as it made factual errors, that
vould not have been made if the Jjudge had =zctually reviewed the
Pleadings'or Record; and in doing so made an error of law, and miss
applied case law it relied on, -and the court did not maks a fair and
unbias=ad priMa’facie‘review, Anderson 470 Y3 @ 572, Colony Sguare
819 r.2d 272 (l1't Cir), Jefferson V Zant 263 Ga. 316, 317. If the

evidence and record is reviewasd by the lower court, then the court
would have jurisdiction.-

10- Even though the (HL.691) was filed wunder nunc pro tunc id

Blacks law dict 10 ed, and 9-ALR-3d 462, Ex Parte Strom 343 SC 257
(2000): the cpurt did not adjudicate this in either order. ‘

11 I pointéd out: facihual. errvors in my Rule 52,59 motion, yet
these were not corrected.

12- The niourts hava aliowed the -Excutive branch to write
orders for the court, to include present orders and PCR order, and
the g¢ourts ﬁave Signed'them contrary to fact and law, an&lhavekthus
violated the purpose and intent of habesas corpus. On PCR even if
the conviction is vacated, it is remanded to prosescutor for excutive
branch. But 'on habeas, when .it is shown that 1liberty was takén
contrary to constitution and law, it is immediately restored. The
excutive branch, supported by the judicial branch practices the
effect that a mans liberty caa be taken under infraction of law, but
it cahnot be rastore, even when the language of law, and <ase law
demand otherwiéea |

13- As shown in the abovsz, and pleadings, as well as record to
include trial and pcr transcripts>the courts orders is in serious
‘srror, and the court has jurisdiction under §§17-17-10,30 and SC

‘Const Art 5 §11, §20 (1895 revised 2009), and by Title 14 3c 3Statute

P.4
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the circuit court dose have jurisdiction, and §Rule 41(b) CRCé
should not havm been applieqd. ' ‘ ' |

. 14- As shown in the pleadings, and lack of support by o*de-
the state waived summnary dismissal, as they waited from 2012 until
2018 to move for sammary Jjudgment, and ‘thean did not answer the
issues or argument, but merely filed a proposed order, and thus

violated Rule 12, 56 SCRCP, which was arbitrary and capricious

expectation that the court would grant any proposéd order in which -
they did.

15- - At trial I Was not indicted ang the court lacked
jurlsdlctlon, as the record shows, and I attached App.l & 2 too ﬁhe
Rule 52 & 59 SCRCP motion, and I was denied witnesses £3 rebuak
states claim, I was denied a fair and impartial trial or pre triél
procedure to include Arcvaingment, bond Hearing,. Evaluation, or any
hearing before any judge, and I plead justificatiqn,zyet my plea of
'constitutionalArights.was.tﬁfned into a evideace of guilt and the
ju*y was only allowed to consider whether I killed Mr. Brown on-
uncons ,itutibﬁal na”gﬂ“ of law by court and prosscutor: Vet a
«ollu81on by jud1c1al aid excutive o anches have sought to cover the
conviction up, on aoub? of summary judngﬂuS. This fenders,'the
prior court actions inadequata and arbitrary.

1le. - | 'EVen théugh' I raised the issue of no, or nthA1y
indictments . at PCR, [presentment dated 3/9/92, trial 3/10/92, i
nevar seen same until 1994, and had no notice], the states a_torney
stated "they did not know whan I was indicted", and the court. dig
lack jurisdiction, yet none of this was in thes ordesr, and tﬁe state
stated that Trial Errbrs, Denial of Due Process, Prosecutorial
Misc owdub_, Unconstitutional Suppression of Evidence, raissd in the
petition with specific fac: ang’ allegatlon was not allowed on PCR,
and the judge agread overuling my. objection on  the stand.
Ineffactivae appellant counsel was raiséd, but couansel was not
preseﬁted} and order ruled in favor of state. POR dose not preclude
Habeas in this case. ' |
CONCLUSION:

P.5



17- I pray that this court,
pleading; will reverse ths lower
hearing or = adjudication on

constitutional .issues;_ and will
inadeguate and is unavailable, as with prior court actions in this

case2; or other as this court deems

December/17'th/2018.

Rule 11 SCRC®

CC: '

© Mr. Christian Saville, esg
Office of: SC. Attorney .general
PO. Box 11549

Zolumbia SC. 29211-154%

Ph # 803-734-3970

Counsel for Respondant -

based on the above, and record of

P, 13

court orders and remand for a
the merits ©of +the legal and

find that the PJR process was.

just.

Respectfully ¢

olor I, S
ph Hugo Gibbs

ECI, F-4-A-282

610 Hwy 9 West
Bennettsville SC. 29512

ph # 843-479-4181
‘Appellant Pro Se

2 Even ab parole hearings, I am denied on political popularity, and retried
without due process, contrzary to the evidence, which is arbitrary and

capricious.

eci/jhg
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STATE OF SOUTH CAROLINA ) _ ( COURT OF COMMON PLEAS
County of: JASPER . ) o = SSss—= swsms Smzme
M= =me—= r=== =z) ( Case # 2012—CP—27—0691

Joseph H. Gibbs,#185709 )
Petitioner ) HMOTION: To amend / alter
Vs ) Judgment and rehearing.
)
)
)

Mr. Donnie =. Stonebreaker; wWarden

Honorable; Carmen T7T. Mullen
Frrkkdik

I respectfully moves this court in a timely andg pProper manner to
to amend or alter its Sumnnary judgmeni order, filed July/6/2018,
and received by me on July/17/2018, Pursuant to Rules 52(b), 59(d)

SCkCP. Improper venue and lack of jurisdiction vas ordered, Rule

41(b) .3CR2P, "merits nof adjudicated" : for the following reasons:
Facts

L
1. The habeas corpus “was filed under nuic pro tunc, on

Li/7/2012, which contained a procedural history, @ p.2-11, to
include eXaustion of per remedies @{6.>), ana Statement (c), that
other remedies were inadeqﬁate and/or unavailable, on issiges
raised. After receiving 1l'st time Copy of indictments, I made a
formal reguest for investigation into fabrication of same after
trial, based on visible evidence and court record. Appendix 1 &2,
"Attached". No response from SC.AG or partv. : ‘

2. After years of no response or hearing, or answer to
letters of inguiry by court, counsel or party, I filed a complaint,
ie 17-DE~J-0132 da-ed 7/3/17, dismissed 9/25/17. I then sent a
reqgaest to justice Pleicones dated 10/30/17, response made 11/2/17.
Wnen no respohse was made by court, I filegd @ proposed order dated
3/21/18. This court sent a leitter to Counsel C. sSaville AAG, dated
5/1/18, in notice that no answer or motion had bheen filed.

3. Respondent mads a feturn by motion to dismiss, on lack of
jurisdiction and improper venue, basad on incomplete, ang misstated
facts, without answering issues raised. Attached was the order
signad by the court.

4. Tae return and order was dated ©/22/18, and sa@nt to the

%( HC/691) 7:23-18|eci/jhg
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wrong prison, and receivad by me on 7/13/1i8. I prepared a moticn
for extension of tlmn to respond for 30 ﬂa]s, dated 7/14/18, and
served same on 7/16/18. ‘ '

5. On July/17/2018, I received the proposed ordar signed by
.this "ourt, dated 6/27/18, and filed in the court. on July/6/20‘8
1:03 pm, and postmarked on 7/13/18.

Correction of fact

6. ' At p.2, there was no representation by anv "Marva
Hardee-Thomas" or any knowlpdge of same, and noné exist in court
records. ‘

7. B Petitioner was not sentenced to "life without parole" on
either offence, and same was éoncurrant. |

8. . Tﬁe indictments were bresestments ‘only not being true
billed before trial, id. appendix 1 & 2.

9. : The 1'st only PCR, in 1ncomplete and there were 7 general
grounds with specific allegations of error ralged that was not

allowed on PCR. Counsel filed a Johnson ie Anders .supra petition,

and a pro se brief and addendum was filed. I was not served notice
of judgment until Nov/l4/l997.

10. A On direct 92-728 appesal, a petition :to per Lect aopeal;
and pro'sellétter Was also filed. o

11. In 3:93-cv-02921 the petition was dismissed ae mixad,
without prejudice, pending app=al on 60(b) .SCRCP motion f£iled
8/11/93, or PCR.

12. In 1'st &qbeas, 98cp27267, the petition was dismissad
after matter was before Judge Goodstein on 3/2/99, and gontidﬁed Lo
6/1/99, and order was signed as the '"administrative law Jjudge"
14'th cir, and not filed in the court until 6/28/1999, and mandamus
was £filed to enforce the law, id 17-17-10--200 as a ministerial
duty. The order of the SC.Ct of App: 2000-UP-503 found that PCR

was wunavailable, and articulated habeas oroceduce in the circuit
Courts, and somehow held that T d4id not appeal the PCR. The supreme
court did not grant certiorari to review the order.

13. In 2003-cp-27-0184; this was a declatory judgment action
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as ex parte, and was not a notice & intent. ,
i14. In 2010—0Rf00455, this docket # is unknown, as the only
-original jurisdiction to the S S.Ct is (11.>) case #10—8461.v :
15. “ In add to allegations raised in their return; there is
other grounds raised in the petition, which is shown in my proposed
order not allowed on PCR; id pp 16--35 |
A Trial errors structural and infernal, "abuse of discretion by
judge" 'is not allowed on PCR.
Prosecutbriél misconduci is not allowed,
Insufficient evidence, is not allowed.
Denial of Due process is not allowed.
The court did not adjudicate the ‘indictment issues and
Jurisdiction at all. _
UnCoqstitutional suppression of evidence wésf' bummary
dlomlsspd on motion as with other issues, and not allowad.
All of theAunconhtltutlonal issues on Jjury charde was nbt
adjudicated, or allowed.
Being denied right. to put ~up witnesses and defénce'was not
allowed, or not fully adjudl*atmd.
Judgas remarks to counsel in front of jury was not allowed;‘
All of the specific allagations of legal and constltutlonal
error that warrantei ths rellef was not allowed, or not fully
and fairly adjudicated; nor was an adeguate fact finding
process had.
AOnly inaffective assistance of trial couna=2l was allowed; in
part. '
Argument
16. . Here the order appears to be another ghost written, and a
sufficient rev1ew of the plesadings and evidence was not done,
Anderson 470 US @572 ijudge relied on order prepared by preﬁailing
party;, in error without sufficient review. Ghost written orders
were admonished in Colony Square 819 F.2d 272 (1l'th Cir 1987) when

a court deffers to a lower court finding unless erroneous, it
relies on an order that was not a full and fair product of fact and
law by the court itself] Jefferson V Zant 253 GA. 316,317.

17. Tha2 ovder dose not make a prima facie finding on the face

P.3
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of the petition itself, nor dose it adjudicate the releif sought,
and habeas is to remedie ﬁhe unlawful and unconstitutional
rastraint of-liberty. _

18. The order denies subject matter Jjurisdiction. when
jurisdiction of this court tb issue the writ is conferréd by Title
14 and authority by 17-17-10,30 statutory «code of SC. Aand
Constitutional jurisdiction by artical V §11, §20 ScC (1895 revised
2009), id p.1(HC/691).

- 19. The order violates Artical 1 §8 SC Constitution, as it
denies the mandatory language of the statutory laws §17-17-10 etqg
and §17-25-10, to remedie unlawful and unconstitutional coavictions
and restraint on liberty, and by Emphasis usurps the Legislative
Branch of  Goverment, by éxpanding the Judicial Branch
interpretations as suspension of the writ., contrary to Cibson supra
and Simpson supra, as well as other citétibns,

20. Habeas Corpus is a remedis procedure, and PCR is an
independent cause of~ action, and the record, as shown 4in the

(HC/691) and was 'inadeguate and unavailable, see dissent of justice

Ness in Simmons'V State 215 SE.2d 883 (1975) and—§17-17-20_ did not
susspend‘stafe habéas, biat did make any issue procedurally ba;d at
pcr, not cognizablé on fed habeas §28-0USC-2254.

21. The order doseée not make a finding of fact and -law on
.subject matter jurisdiction, and the lack of any indictments in the
courts records, even.af PCR, and I did argue that I had not been
indictead or afforded sﬁy due process procsdure priof to trial.

22. I submit that the order.did not allow for the untimely
filing of summary dismissal motion, or the defence of res jhdiCa
[res judica waived if not tiﬁely vaived, 2017-WL 4781380, id
“Arzonia V Cali 530 IUS 332 @ 410 (2000).

23, That the affirmative defences of preclusion, colléteral

estoppel, res judica., or successive petition, since these reguire
proof by the respondent that the pfior courts had in fact and law
adjudicated the issues raised. They did not, and in fact the other
pleadings filed, raised issues supported by the record, but through
abuse of the summary Jjudgment process, were not fully and fairly

adjudicated by the court in an unbiased hearing or order.

r.4
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of the petition itself, nor dose. it adjudicate the releif sbught,
and‘ habeas is to remedie the unlawful and unconstiktutional
rastraint of liberty- '

18. The order denies subject matter jurisdiction: when
jurisdiction of this court to issué the writ is conferred by Title
14 and authority by 17-17-10,30 statutory code of SC. &and
Constitutional jurisdiction by artical Vv §11, §20 SC (1895 revisad
2009), id p.1(HC/691). A

- 19. The order violates Artical 1 §8 SC§Constitution, as it
denies the mandatory languages of the statutory laws $17-17-10 etq
and §17-25-10, to remedie unlawful and unconstitutional coavictions
and restraint on liberty, and by Emphasis usurps the Legislative
Branch of Goverment, by - expandiné © the Judicial Brarch
intefpretatioqs_as suspansion of. the Writ, contrary to Gibson supra
and- Simpson supra, as well as other citations. -

20. A Habeaé Corpus is a remedies procedure, and PCR is an
independent causs of action, and the record, as shown in the
(HC/691) and was inadeguate and unavailable, ses dissent of justice

Ness in Simmons V State 215 SE.2d 883 (1975) and §17=1.7-20-4di4d “ﬁt,-

susSpend state habeas, but did make anylissue proceduarally bard at
pcr, not cognizable on fed habeas §28-0USc-2254.

21. The order dose not make a finding of fact and law on’
. subject matter jurisdiction, and. the lack of any indictments in the
courts recofds, even at PCR, and I did argue that I had not ‘baen
indicted or afforded any dus process procesdure prior to trial.

22. I submit that the order did not allow for the untimely
filing of summary dismissal motion, or ths defence of res judica
[res judica waived if not timely waived, 2017-WL 4781380, id
Arzonia V Cali 530 gS 332 @ 410 (290920).

23. , That the affirmative defences of preclusion, collateral

estoppel, res judica, or successive petition, since these reguire
proof by the respondent that the prior courts had in fact aund law
adjudicated the issues raised. They did not, and in fact the other
pleadings filed, raised issues sﬁpported by the record, but through
abuse,df the summary judgwment process, were not fully and fairly

adjudicated by the court in an unbiased hearing or order.
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24. That the prior courts have not complied remedied the
constitutional and legal violations shown, and .even in Keeler 5900
$8.2d 123 (1998) the SC. 5.Ct found that the jury charge raised was
unconstitutionalby the US S.ct, but he did not raise it at all on
PCR. SC Must grant relief that Fed Law requires, Yates 434 US 211 @
218, and jJStl»e Toal recognized that Yates ruling 108 S.Ct 534 was
mandatory on state court in her dissent with Justice Finney.

25. The order dose not address the doctrines on nunc pio tunc
id Blacks Law Dict 10'th Ed. 9 ALR 34 462 [prerequisite for npt
order is some pravious action by the court, that is not adeguate in
the record, Ex Parte Strom 343 SC 257 (2000)]. '

26. The order dose not make a finding on the Plain Error

declarations,; that although cannot - be raised in the <court of

appeals or SC Supreme Court; can be raised in the circuit court, of

firstbresorts. i

Conciusibn ‘ _
Wherefor having responded and pleaded to this court to alter or-

amend its'judgment, and'to grant hearing on issues not adjﬁdicated,

that this court will recind and make an unbiased, and full and fair

flndlng of fact and law on the merits of the petltlon.

July/ 23 /2018 Respectfully Su?mltted

Rule 11 SCRC /s . ol
‘ ’ Seph H. Gibbs, 185709

Pro Se

ECI, F-3-A-255

610 Hwy 9 West
Bennettsville SC. 29512
Ph 843-479-4181 '

CC

Mr. Christian Saville, AAG

Office of SC. Attorney General

PO. Box 11549

Columbia SC. 29211

Ph 803-734-3737 »
7-23-18]eci/3hg



THE STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

kkkkkkxkkkikkiki

In Re: Joseph Hugo Gibbs,#185709

Affiant
v Case # 2018-002271
s

The State of South Carolina

AFFIDAVIT
Respondent

el . e e e N e e

October/18'th/2019
Yhhk ki hkkxk
I the .below signed affiant, upon oath declares that the
matters stated are true and correct, and is stated in good faith
and has substancial merit.

1- I have exercised Due Diligence in having my case fully and
fairly heard, by and through every remadie available; and havs at no
fime been arbitrary and capricious, in my pleadings to includes the
present case.

2 I do believe thai the issues, allegations, and guestions
have merit, and do not amount to frivolous writings; buat are
supported by the established records.

3- I futher believe Lhat the relief sought is relevant to the
pleadings, even if pro se, and is not intended to evade or diminish
justice, or the profession of the branches of govarment guestioned.
4- I believe that I was denied a fair and impartial trial and
conviction, and post remedie process, and liberty should be
restored. :

=spectfully & Slncerely

sepn %ugo Glbbs

Afflant

BRCI, F5A-1093

1460 Broad River rd
Columbia 3C. 29210

Notaz y Public: Qégﬁﬁfwg éytd@; ' « | {;3;'

,,,,,,
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THE STATE OF SOUTH CAROLINA

IN THE SUPREME COURT

kkkikhkkkddkhkh
On Certiorari to the SC. Court of Appeals
Summary Dismissal / Habeas Corpus
2012-CpP-27-0691

*rxkhkkkkkhx

Case # 2018-002271
kkkkkkkkkhk

Joseph H. Gibbs - - - ~ Appellan*

The State of South Carolina

kkkhkkkkhkkkkkkk
CERTIFICATE OF SERVICE
kxkk,ihhkkkk*h

I the upndersigned appellant pro se, certifies that I have on
this,é%ljf;/day of /October/2019; Served one true copy of my
petition for certiorari on Counsel, 'Mr. <Christian Saville, with
Appenix, Filing Letter, Affidavit, certificakte of service;. and one
copy of petition to Clerk of Court, with certificate of service, as
addressed below, postage prepaid and proper, by depositing same in
malil at BRCT.

Respectfully o~
Mr. €hristian Saville /Sé§%%%2ézﬁéédﬁ&12é:f
Otfice of; SC. Attorney General Joséph H. Gibbhs -
PO. Box 11549 BRCI, F6A-1093
Columbia SC. 29211 4460 Broad River Rd
Ph. 8303-734-3970 Columbia SC. 20210
Counsel for Respondents appellate pro se

Clerk:; SC. court of Bppeals
Ms. Jenny Kitchings

PO. Box 11629

Columbia SC. 29211
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