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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE ; THIRTEENTH JUDICIAL CIRCUIT
Millennium Healfh, LLC, ; Civil Actioln No.: 2016-CP-23-04218
Plaintiff, 3 o |
| \2 . g ' ORDER
- Kyle B. C;awford, and Unidentiﬁed ;
John Does, ' )
Defendants. %

This matter comes before the Court upon pleading entitled "Plaintiff Millennium Health,
LLC's Verified Complaint and Motion for Temporary Restraining Order and Preliminary
Injunction." The matter was heard on August 3, 2016, with Noticé to counsel for Defendant,
_ Andrew Ammold. Due to proper notice to Defendant and his a&omey, the Court has treated this as
a Motion for Preliminary Injunétion.

The Plaintiff sought to enforce the terms of its "Agreement regarding Confidentiality,
Non—Disclosure and Non-Competition" dated October 6, 2011. The primary provisi.on which

Plaintiff sought to enforce is found at paragraph 3.b.(i) and states as follows:

IN ALL OTHER STATES: Employee agrees that Employee will not, directly
or indirectly, solicit, accept, or service the business of any customers or
potential customers with whom Employee worked or directly contacted
during the eighteen (18) months preceding Employee’s termination of
employment with respect to products or services competitive with those
offered by Company at the close of Employee’s Employment from the.
effective date of Employee's termination from Company. Employee agrees
that this restriction will last for one (1) year Employee -agrees that
application of this covenant to certain of Company’s business relationships
instead of a geographical area is the most reasonable, and the narrowest,
method of protecting the Company’s legitimate business interests,
Confidential Information, and good will. -
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The general rule is that "an injunction is a drastic remedy issued by the court in its

discretion to prevent irreparable harm suffered by the Plaintiff." Scratch Golf co. v. Dune W.

Residential Golf Props., Inc., 603 S.E.2d 905 ( S.C. 2004). To prevail on a Motion for an
Injunction, the Plaintiff must allege facts sufficient to constitute a cause of action for injunction
and demonstrate the injunction is reasonably necessary to protect the legal rights pending in the

litigation." Levine v. Spartanburg Regional Services Dist., Inc., 626 S.E.2d 38 (S.C. Ct. App

2005)(citations omitted). In considering a covenant not to compete, the S.C. Court of Appeals in

‘B.augh v. Columbia Heart Clinic, P.A., 738 S..E.2d 480 (S.C. Ct. App. 2013), s.tate_d that
restrictions on competition are generally disfavored and will be strictly construed against the
employer and must be narrowly drawn to protect the "legitimate interest of the employer." In
addressing this issue, the South Carolina appéllate courts have determined that certain contracts
are enforceable because the company is pfotecting "legitimate interests":

a. Restricting solicitation of former clients covered by limited territory was reasonable.

Baugh v. Columbia Heart, 738 S.E.2d 480 (S.C. App 2012).

b. Limitation on contacting previous customers assigned to employee to protect loss of

customers was reasonable. Standard Registef v. Kerrigan, 119 S.E.2d 533 (S.C.
1961).
c. Prohibition against contacting existing customers can be substitute for geographic

limitation for nationwide business. Wolf v. Colonial Life and Accident Ins. Co., 420

S.E.2d 217 (S.C. Ct. App. 1992).

d. Geographic restriction covering area where employee was able to establish contact

with his customers. Rental Uniform Service of Florence, Inc. v. Dudley, 301 S.E.2d

142 (S.C. 1983).
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e. Restriction from employee getﬁng customers to terminate insurance policy issued by

employer determined to be rea_sonable. Oxman v. Proffitt, 126 S.E.2d 852 (S.C.
1962).
f. Restriction against competing with former employer was determined to be too broad

was not protecting employer's legitimate interest and thus unenforceable. Faces

Boutique, Ltd. v. Gibbs, 455 S.E.2d 707 (S.C. Ct. App. 2013).

Except for specific circumstances, the South Carolina Appellate Courts have not determined that
"potential customers" or "prospective customers” are legitimate interests of former employers.
The Court finds that the 'prohibitiori against contacting "potential customers” is too broad,
difficult to determine »and could encomp.éss all customers in the market even if these customers
have never been custofners of the Plaintiff. .Therefore, the Court finds that the protection of
"potential customers" is ndt a legitimate business interest and this provision ié unenforceable.

The courts have generally held that if it is determined that a clause is overly broad, then it

cannot re-write the provision or "blue-pencil” the agreement. 'See Poynter Investments, Inc. v.

Century Builders of Piedmont, Inc., 694 S.E.2d 15 (S.C. 2010); Faces Boutique, Ltd. v. Gibbs,
" 455S.E.2d 707 (S.C. Ct. App. 1995).
Therefore, the Court finds that the non-compete provision of the referenced agreement is

not enforceable and the Plaintiff's Motion for Preliminary Injunction is denied.

[Signature Page to Follow]
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Greenville Common Pleas

f

Case Caption: Millennium Health LLC vs. Kyle B Crawford , defendant, et al
Case Number: 2016CP2304218

Type: Order/Other .

So Ordered

s/ Honorable Perry H. Gravely, #2755

Electronically signed on 2016-08-31 16:51:03 page 4 of 4
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT
Millennium Health, LLC, Civil Action No.: 2016-CP-23-04218
Plaintiff,
AMENDED
V. ORDER

Kyle B. Crawford, and Unidentified
John Does, _

N’ N’ N N N N N’ N’ N’ N N’ N N N

Defendants.

Upon issuing an 'Orlder on September 1, 2016, the Plaintiff ﬁlecé Plaintiff’s Motion to
Reconsider, Alter and Amend Order on Preliminary Injunction, ‘Rules 52, 59, S.C. R. Civ. P.
After further consideration, the Court would submit this amended Order which removes the

| finding that the agreement is "not enforceable” since such a finding would be premature at this
Jjuncture. All cher matters raised in the Motion to Reconsider are denied. -

"fhis matter initially came before th@ .Court' upon pleading entitled "Plaintiff Millennium
Health, LLC's Verified Complaint and Motion for Tem’poréry Restrainihg Order and Preliminary
Injunction.” The matter was heard on August 3, 2016; with notice to counsel for Defendant,
Andrew Arnold. Due to proper noticei to Defendant and his attorney, the Court has treated thié as
a Motion for Preljminary Injﬁnction. |

The Pléintiff sought to enforce the terms of its "Agreement regarding Confidentiality, '
Non-Disclosure and Non—Competition'; dated October 6, 2011. The primary provision which.
Plaintiff sought to enforce is found at paragraph 3.b.(i) and states as follows:

IN ALL OTHER STATES: Employee agrees that Employee will not, directly
or indirectly, solicit, accept, or service the business of any customers or

1
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potential customers with whom Employee worked or directly contacted
during the eighteen (18) months preceding Employee’s termination of
employment with respect to products or services competitive with those
offered by Company at the close of Employee’s Employment from the
effective date of Employee's termination from Company. Employee agrees
that this restriction will last for one (1) year Employee agrees that
application of this covenant to certain of Company’s business relationships
instead of a geographical area is the most reasonable, and the narrowest,
method of protecting the Company’s legitimate business interests,
Confidential Information, and good will. :

The general rule is that "an injunction is a drastic remedy issued by the court in its

discretion to prevent irreparable harm suffered by the Plaintiff." Scratch Golf Co. v. Dune W.

Residential Golf Props., Inc., 603 S’E.2d 905 (S.C. 2004). To prevail on a Motion for an

Injunction, the Plaintiff must allege facts sufficient to constitute a cause of action for injunction
and demonstrate the injunction is reasonably necessary to protect the legal rights pending in the

litigation." Levine v. Spartanburg Regional Services Dist., Inc., 626 S.E.2d 38 (S.C. Ct. App

2005) (citations omitted). In considering a covenant not to compete, the S.C. Court of Appeals in

Baugh v. Columbia Heart Clinic, P.A., 738 S.E.2d 480 (S.C. Ct. App. 2013), stated that

restrictions on competition are generally disfavored and will be strictly construed against the

employer and must be narrowly drawn to protect the "legitimate interest of the er_hployer." In

addressing this issue, the South Carolina appellate courts have determined that certain contracts

are enforceable because the company is protecting "legitimate interests":

a. Restricting solicitation of former clients covered by limited territory was reasonable.

Baugh v. Columbia Heart, 738 S.E.2d 480 (S.C. App 2012).

b. Limitation on contacting previous customers assigned to employee to protect loss of

customers was reasonable. Standard Register v. Kerrigan, 119 S.E.2d 533 (S.C.

A

1961).

2
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c. Prohibition against contacting existing customers can be substitute for geographic

limitation for nationwide business. Wolf v. Colonial Life and Accident Ins. Co., 420

S.E.2d 217 (S.C. Ct. App. 1992).
d. Geographic restriction covering area where employee was able to establish contact

with his customers. Rental Uniform Service of Florence, Inc. v. Dudley, 301 S.E.2d

142 (S.C. 1983).

e. Restriction from employee getting customers to terminate insurance policy issued by

employer determined to be reasonable. Oxman v. Proffitt, 126 S.E.2d 852 (S.C.
1962).
f. Resfriction against competing with former employer was determined to be too broad

was not protecting employer's legitimate interest and thus unenforceable. Faces

Boutique, Ltd. v. Gibbs, 455 S.E.2d 707 (S.C. Ct. App. 2013).

Except for specific circumstances, the South Carolina Appellate Courts have not determined that

"potential customers" or "prospective customers" are legitimate interests of former employers.

The Court finds that the prohibition against contacting "potential customers” is too broad,

dlfﬁcult to determine and could encompass all customers in the market even if these customers
have never been customers of the Plaintiff. T "herefore, the Court f nds that the Plaintiff has not
met its burden to establish the enforceability of these provzszons in connection with a Motion for
T efn’pbrary Restraining Order/Pfel iminary Injunction.

As a further point, the Court would note thét the appellate courts have generally held that
if it is determined that a ciause is overly broad, then it cannot re-write the provision or "blue-

pencil” the agfeement. See Poynter Investments, Inc. v. Century Builders of Piedmont, Inc., 694

S.E.2d 15 (S.C. 2010); Faces Boutique, Ltd. v. Gibbs, 455 S.E.2d 707 (S.C. Ct. App. 1995).

ROA_0007
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Therefore, based on the analysis set forth above, the Court denies the Plaintiff's Motion
for Temporary Restraining Order/Preliminary Injunction and denies Plaintiff's Motion for

Reconsideration except as stated.

[Signature Page to Follow]
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Greenville Common Pleas

Case Caption: Millennium Health LLC vs. Kyle B Crawford , defendant, et al
Case Number: 2016CP2304218

Type: ~ Order/Other

Motion/ Order Granted

s/ Honorable Perry H.'Gravely, #2755

Electronically signed on 2016-10-31 23:05:39 page 5 of 5
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT

Millennium Health, LLC, CIVIL ACTION No.: 2016-CP-23-

Plaintiff,

SUMMONS
VS.

Kyle B. Crawford, and

Unidentified John Ddes,

Defendants.

N N N v N N’ N’ N’ N N’ N N’ N’ N S’

TO THE DEFENDANTS NAMED ABOVE:

YOU ARE HEREBY SUMMONED and required to answer the VERIFIED
COMPLAINT AND MOTION FOR TEMPORARY RESTRAINING ORDER & PRELIMINARY
INJUNCTION in this action (the original which has been filed with the Clerk of Court for
Greenville County) and to serve a copy of your>answer or other responsive pleading to the said
VERIFIED COMPLAINT AND MOTION FOR TEMPORARY REST RAINING. ORDER &
PRELIMINARY INJUNCTION on the subscriber, Allen Keith McAlistef, Jr., at his office at 1441
* Main Street,‘ Suite 1250, Columbia, South ‘Carolina 29201, within thirty (30) days after service
thereof, exclusive of the date of such service. If you fail to appear, énswer or defend within the
time aforesaid, judgment by’default will be rendered against you for the relief demanded.

Dated this 12th day of July, 2016.

. [Signature Page to Follow]
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Respectfully Submitted,

WILLIAMS MULLEN

s/ Allen Keith McAlister, Jr.
A. Keith McAlister, Jr. |
S.C. Bar No. 78213
1441 Main Street, Suite 1250
Columbia, South Carolina 29201
Telephone: (803) 567-4000
Facsimile: (803) 567-4601
kmcalister@williamsmullen.com

Edward S. Schenk
eschenk@williamsmullen.com
N.C. State Bar No. 32917
(seeking special admission under Rule 404)
~ P.O.Box 1000

Raleigh, NC 27602
Telephone: (919) 981-4000

Facsimile: (919) 981-4300

Attorneys for Plaintiff Millennium Health, LLC
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STATE OF SOUTH CAROLINA ) . IN THE COURT OF COMMON PLEAS
) )
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT -
) |
Millennium Health, LLC, ) CIVIL ACTION No.: 2016-CP-23-
) S
Plaintiff, )
) PLAINTIFF MILLENNIUM HEALTH,
vs. ) LLC’S YVERIFIED COMPLAINT AND
) MOTION FOR TEMPORARY
Kyle B. Crawford, and ) RESTRAINING ORDER AND
5 ) PRELIMINARY INJUNCTION
Unidentified John Does. )
' )
)

Defendants.
' C

COMES NOW Plaintiff Millennium Health, LLC (“Millennium™) by and through its
unde)rsigned counsel, and brings this Veriﬁed Complaint and Motion for Temporary Restraining
Order and Preliminary Injunction to, amoﬁg other thiﬁgs? enforce by specific performan(;e the
promises made by Defendant Kyle Crawford (“Defendant Crawford”) in a binding contract to
not solicit or accept the business of any customers of Millennium after he left the company’s
employment. Millennium seeks injunctive relief and money damages resulting from Defendant

Crawford’s broken promises and from breaches of other duties he owes to Millennium under the

applicable State law.

PARTIES
1. Millennium is a limited liability ,compaﬁy‘ organized under the laws of the Statg: of
California and authorized to conduct business across the United States, ihcluding in the States of
South Ca.rolina, North Carolina and Tennessee.

2. Defendant Kyle Crawford is a citizen and resident of Greenville County, South

Carolina.

ROA_0012
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3. The Unidentified John Does are, upon information and belief, other individuals or
entities who may be facilitating, encouraging, conspiring with or otherwise acting in concert with
Defendant Crawford in furtherance of the wrongful acts which are the subject of this action and

‘who may be jointly and severally liable for such acts or otherwise liable through common law

principles of agency and vicarious liability. Millennium reserves the right to amend this Verified -

Compiaint, pursuant to applicable rules of court, and to identify and substitute the legally
responsible individuals or entities that ar.c presently captioned as the Unidentified John Does.

4. =~ This Couﬁ has jurisdiction over this matter, the Defendant, and the subject matter
of this action, and venue is proper by law. Alternatively, Defendant Crawford has contractually
consented to the jurisdiction of this Court and to this action being filed in the County of
Greénville within the State of South Carolina.

5. All conditions precedent necessary for the commencenfent of this vaction have

been satisfied or perfected.
(

FACTUAL BACKGROUND
(Millennium’s Business)

6. Millennium is one of the nation’s leading health solutions conipanies and is the
nation’s leading urihe drug testing (“UDT”) laboratory. Millennium also offers best-in-class oral-
fluid testing (“OFT”) and pharmacogenetic testing (“PGT”) services. Millennium provides these
services to health care providers of éll sizes located throughout the United States.

7. Millenniurﬁ has developed unique and expensively acquiréd proprietary
laboratory technology and methods to help clinicians optimize the use of medications by

' delivering timely, accurate and clinically actionable information to inform treatment decisions

~ for patients under the care of its health care customers.

2
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8. Millennium relies on a network of well-trained sales professionals to prospect and
originate new busihess, manage and grow valluable customer relationships, increase sales
volumgs and supervise sales territories.

9. -Territory Managers, a classification last held by Defendant Crawford, play an
integral role in business development by origingting and building strong and sustainable
relationships with Millennium’s customer base.

1l0. As a sales and service-driven business, Millennium’s business success ‘and
competitive position in the industry depend, in part, on the strength of the relationships it
develops with its customers, in addition to the unique and proprietary methods and techniques it
creates for its business model.

11. - Millennium has spent, and continues to spend, considerable time, effort and
resources developing its business practices, a stable and consistent customer base and goodwill
in the .communities served. Millennium has been successful in satisfying its customers’ medical
laboratory needs since 2008. Millennium has developed specific information about its
operations and'customer base that is confidential and not étherwise generally known to the

public.

12. The customers served by Territory Managers and others on Millennium’s behalf

N

- were developed at great expense over a number of years. Customers are the lifeblood of
Millennium’s business.

13. All of the markets that Millennium serves are highly competitive.

14.  Confidential information regarding customer and prospective customer lists,
contacts, preferences and requirements; methods of operation; methods of determining

efficiencies; marketing investigations and strategies; pricing strategies, formulas, discounts and

3
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modifications (collectively, the “Confidential Information”), along with a stable and consistent

customer base and goodwill, are among the principal assets of Millennium’s business.

w

15. . The aforementioned assets are of significant economic and commercial value to
Millennium.
16.. Millennium takes a number of reasonable measures to protect its business assets,

including its customer base, from unfair pirating. For example, Millennium requires employees
to execute an agreement that restricts them from misappropriating Millennium’s confidential and
proprietary information and otherwise restrjcts their post-employment activities, including a
prohibition against the solicitation of its customers following employment separation and, where
available and appropriate, noncompetition agreements.

1;7. While employed with Millennium, Defendant Crawford had aécess to, used and
derived benefit from Mi.llenniu.m’s Confidential Information and was giveh intimate access to
and contact with Millennium’s customer base. Sﬁeciﬁcally, Defendént Crawford had access to
and learned the following:

a. The identity of Millennium’s customers;

b. The identity of the contact persons at Millennium’s customers who decid§: or have

significant influence over the procurement of UDT, OFT and PGT services; |

c¢. The profitability of Millennium’s customers;

’d.' The UDT, OFT and PGT history of Milleﬁniurﬁ with customers;

e. The particular idiosyncrasies of each customer and customer contact person,
including their likes and dislikes regarding UDT, OFT and PGT; and |

f. Regular reports showing customer specific revenue, volume, payor mix and

ordering practices.

4
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18.  The aforementioned information contained in the preceding paragraph is hot
otherwise readily obtainable from public sources, was not known to Defendant Crawford prior to
his employment with Millennium and constitutes Confidential Information and, in many cases,
includes legally protected trade secrets.

19.  Defendant Crawford’s Possession and use of Millennium’s Confidential
Information, and the customer relationships he formed solely By virtue of the resources and
opportunities provided to him by Millennium, were critical to the successful performance of
Defendant Cra\z;/ford’s duties as an employee and coﬁtributed to his own professional suc;:ess.

Millennium’s Employment of ‘DefendantvCrawford |
20.  Defendant Crawford’s employment with Millennium began in 2011, when he was
hired as a Customer Support Specialist to work in the State of Tennessee. \ |

21. From the outset of his employment, Defendént Crawford was provided by
Millennium with the lvaluable information, traininé, resources, opportunities and access to
customers he needed to suc;essfully perform his job and develop as a high-level sales
professional. |

22.  Defendant Crawford received numerous promotions, thousands of dollars in raises
to his annual base compensation, performance—bésed bonus opportunities, vehicle allowénces
and other fringe benefits during his employment.

23.  Defendant Crawford eventually accepted a promotion opportunity with

Millennium that transferred him to the State of South Carolina.

5
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24, By October, 2013, Defendant Crawford was working as a Senior Sales Specialist’
for the Millenniurri territory denoted as “Upstate South Carolina.” At that time, he reported to
.another former Millennium employee, Anthony Calobrisi. ‘ |

25.  Defendant Crawford last worked for Millennium as a Territory Manager II. A
true and accurate copy of the written Job Description for .the Position of Territory Manager II is
attached hereto and incorporated l)y lefererlce herein as Exhibit A.

26.  For the period of time from January 1, 2014 through his resignation effective
April 8, 2016, Defendant Crawford was responsible for managing no less than two hundred
twenty-six (226) Millennium cuétomer accounts that were within the Upstate South Carolina
Territory (which included North Carolina), plus additional satellite accounts in Alabama,
Georgia and Tennessee that fell under his supervision, irrespective of territory boundary lines.

27. Millennium fulfilled " its contractual obligations to Defendant Crawford.
Millennium provided him with an extensive customer base and the support necessary to
successfully sell Millennium’s services, in addition to Millennillm’s reputation, name recognition
and goodwill in the communities served. |

28. A relationship of trust and cqnf"ldenc_é existed between Millennium and Defendant
Crawford. As Territory Manager- II, Defendant Crawford wasiresponsible for developing élose
working relationships with\Millennium’s customers, effectlng strategic planning, cultivating
savvy customer prospecting, growing territory volume and closely tracking customer sales,
vo.lume and decline. Defendant Crawford was charged with the responsibility of closely

partnering with the Account Managers under his supervision who regularly serviced the

! Since 2013, Millennium has rebranded and retitled certain positions. Some of those changes are relevant
to this action. For example, the former position of “Customer Support Specialist” is now referred to as
“Account Manager.” “Sales Representative” and “Senior Sales Representative” are now known as
“Territory Manager I’ and “Territory Manager II,” respectively.

6
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customers within his territory. Defendant Crawford was expected to attend regional and national
industry conferences as an ambaésador of Millennium Exhibit A.

29. Because of Millennium’s investment in Defendant Crawford, his close
professional contact with its customers and his role as a company ambassador, Defendant
Crawflord- has become associated with Millennium’s gqodwill.

30. | For nearly three (3) years before'D‘efendant' Crlawford resigne& from Millenniurﬁ,
he worked in cooperation with, and as a direct supervisor to,.a Millennium Account Manager
named Natalie. Brown (“Ms. Browﬁ”). Ms. Brown has executed a sworn Affidavit, which is

| attached hereto as Exhibit B (“Exhibit B” or the “Brown Afﬁdav}it”). Thé Brown Affidavit,
includiﬁg paragraphs 1 through 43, is fully incorporated by reference as if fully set forth herein.
The Brown Affidavit provides, by reference aﬁd incorporation, additional factual allegations to
support the legal causes of action asserted in this Verified .Complaint.
The Promises Made by Defendant Crawford to Millennium

31.  As an express condition of his employment, and at the outset of his employment

with Millennium, Defendant Crawford signed a contract entitled “Agreement Regarding

" Confidentiality, Non-Disclosure and Non-Competition” (“the Agreement”). A true and accurate
copy o'f the Agreement is attached hereto as Exhibit C. |

32. The Agreemént is the only contractual agreement that Defendant Crawford ever
executed while employed by Millennium addressing his promiseé of non-solicitation,
noncompetition and non-disclosure thaf are, in part, the subj ect of this action. |

33. 'Rcc‘it‘éi B of the Agreement provides that Defendant Crawford agreed that his

“employment by Company creates in Employee a duty of trust and confidentiality to Company

7
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with respect to information that is confidential, proprietary and/or not generally available”

Exhibit C, p.1.

34. Section 2 of the Agreement, entitled “Confidential Information,” contains a

reasonable non-disclosure promise designed to protect the legitimate business interests of
Millennium in safeguarding its goodwill, relationship with customers and confidential and
proprietary information. In Section 2, befendant Crawford profﬁised to Millennium that bhe
would not directly or indirectly feveal, report, publish, transfer, disclose, use, access or sell any
“of Millennium’s Confidential Information. Section 2 also required Defendant Crawford to
acknowledge that a violation of Section 2 would constitute unfair competition Exhibit C. p.2.

35.  Section 3(b)(i) of the Agreement, entitled “Non-Solicitation; Non-Comp;etit‘io'r\z,”
qontains ‘a réasbﬁable non-solicitation; noncbmpetition éovenant designed to protect the

legitimate business. interests of Millennium in safeguarding its goodwiill, its relationships with

customers, and its confidential and proprietary information. The covenant lasts for a one (1) year

period following Defendant Crawford’s effective date of termination from Millennium. The
covenant reads in relevant part:

Employee agrees that Employee will not directly or indirectly,
solicit, accept, or service the business of any customers or potential
customers with whom Employee worked or- directly contacted
during the eighteen (18) months preceding Employee’s termihation
- of employment with respect to products or services competitive
with those offered by Company at the close of Employee’s
employment. Employee agrees that application of this covenant to
certain of Company’s business relationships instead of a
geographical area is the most reasonable, and the narrowest,
method of protecting the Company’s legitimate business interests,
‘Confidential Information, and goodwill. !

Should Employee breach or violate this paragraph 3(b)(i) of the
Agreement, the one (1) year period of Employee’s obligations
specified in this paragraph of the Agreement will be extended by
the period of time for which Employee was in breach or violation

8
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" relevant part:

36.

37.

so that Company is provided with the benefit of the full one (1)
year penod Exlublt C, pp: 4-5.

Section 2(h)(i) of the Agreement, entitled “Future Employment,” provides in

If Empléyee, in the future, seeks or is offered employment by any other company,

firm, or person, Employee agrees to provide a copy of this Agreement to the
prospective employer before accepting employment with that prospective

employer Exhibit C, p.3.

_S_'e‘ctionﬁ'.ax of the Agreement, entitled “Acknowledgments of Employee,”

provides in relevant part:

part:

38.

39.

40.

Employee acknowledge[s] and agree[s that] [e]ach and all of the covenants and.

restrictions contained in this Agreement are reasonable and valid and necessary
for the protection of the legitimate business interests of Company, and any and all
defenses to strict enforcement thereof by Company are irrevocably and
unconditionally waived by Employee Exhibit C, p.6. :

Section 6 of the Agreement, entitled “Remedies,” provides in relevant part:

Without limiting the remedies available to Company, Employee acknowledges
that monetary damages at law will be an insufficient remedy in view of the
irreparable harm which will be suffered by Company if Employee should breach
or violate, or threaten to breach or violate, any of the terms of this Agreement
and, without limiting the relief available' to Company, Employee hereby
irrevocably agrees that Company may apply for and have temporary injunctive
relief in any court of competent jurisdiction specifically to enforce any such terms
upon breach or violation or threatened breach or violation thereof Exhibit C, p.6.

A

Section 17. of the Agreement, entitled “Atforneys’ Fees,’; provides in relevant

In any legal proceeding brought by either party to enforce this Agreement, the

prevailing party shall be entitled to be reimbursed for reasonable legal fees by the

other party Exhibit-C, p. 9

Millennium has incurred and will continue to incur significant legal fees and costs

in order to pursue enforcement of the Agreement against Defendant Crawford and rérhedy the

damages caused by his broken promises.

o
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Defendant Crawford Abruptly Resigns from Millennium and Breaks His Promises By
Soliciting Or Accepting The Business of Millennium Customers

41.  Defendant Crawford voluntarily resigﬁed his employment from Millennium
ébruptly, effective April 8, 2016.. | |

42.  When he resigned, Defendaﬁt Crawford indicated that he “was taking some time
off” or words to that effect. He indicated that he was “getting out of the lab business.” He also

said he was “probably going to work in cancer genetics” Exliibit B, 721.

43.  Those representations to Millennium were false. .
44.  To the contrary, Defendant Crawford remained in the UDT industry. Defendant
Crawford either independently, or in collaboration with. John Does, began working as a direct

competitor to Millennium in the Upstate South Carolina Territory. Since he has resigned from

Millennium he has either actively solicited or accepted the business of Millennium’s customers,

including customers that he specifically serviced as a representative of Millennium during the

eighteen (18) months preceding his resignation. See, e.g., Exhibi't«B, q28.

45.  In the weeks ‘that followed Defendant Crawford’é resignation from Millennium,
Millennium learned that some of its customers had transferréd their busiﬁess entirely to
Defendant Crawford and/or the entity currently employing him as an employee or contractor’s

new employer Exhibit B, 4 28.

46.  Millennium has formed a reasonably held,. legitimate belief that other customer
defections were attributable to him and, still others, are imminently likely since Crawford’s

resignation Exhibit B, €36, 39, 40.

Millennium’s Attempts to Prevent Further Harm
47.  In an effort to prevent further harm to its valuable customer base, Millennium sent

Defendant Crawford a Cease and Desist Letter dated June 27, 2016, reminding Defendant

10
ROA_0021

812¥0£2d09L0Z#3SYO - SY31d NOWWOD - ITUANIIHO - Nd 49932L ZL NP 9102 - d3TI4 ATIVOINOYLOF 1T



Crawford of his obligations under the Agreement and demanding that he stop breaching the
‘Agreement. A true and accurate copy of the June 27, 2016 Cease and Desist Letter is attached as
Exhibit D.
Irreparable Harm and Other Damage

48.  In the eighteen (18) months prior to his resignation of employment, Defendant
Crawford was responsible for managing_more than two hundred (200) Millennium customers. As
alieged hérein, and as outlined in Exhibit B, Millennium has likely lost Valuabie customers, anci
the financial revenue associated with those lost customers, to Defendant Crawford becauée of his
breach of the Agreement. Other Millennium customers are likelvy dangerously close to

succumbing to the persuasive solicitation techniques of Defendant Crawford and, if not

unchecked, will leave Millennium as a result of Defendant Crawford’s wrongful solicitations .

Exhibit B, €40. If Defendant Crawford is not enjoined from soliciting or accepting the business

of Millennium’s customers and if he is not judicially compelled to abide by all of the post- -

employment obligations contained in the Agreement, Millennium will be exposed to immediate,
irreparéble harm.

| 49.  Defendant Crawford has acknowledged that if he breached the Agreement,
“mdnetary damages at law will be an insufficient remedy in viéw of the irreparable harm Which

will be suffered by Comipany” Exhibit B, Section 6 p. 6. Defendant Crawford also agreed that

due to his breach of the Agreement, Millennium is entitled to the issuance of an injunction
restraining and enjoining him from committing or continuing any such breach 1d.

FIRST CLAIM
(Breach of Contract)

50.  Millennium re-alleges the allegations of the foregoing paragraphs to this Verified

Complaint and Motion for Temporary Restraining Order and Preliminary Injunction.
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51. The Agreement is a valid and binding contract, supported by sufficient
consideration, as it was entered into as part of an initial offer of employment by and between
Millennium and Defendant Crawford.

52. . There was an offer, acceptance and meeting of the minds on all essential terms of
the Agregment.

| 53.  The Agreement is clear and unambiguous. The Agreement is fair a;ld reasonable
and Defendant Crawford acknowledged as much when he signed it.
| 54,  The Agreement does not violate any public policy recognized by the State of
South Carolina. | |

55. The Agreement has not been superseded by any subsequent contract or otherwise
negatively impacted by novation.

56. Defendant Crawford breached the Agreement includiﬁg; but not limitéd to, his
Non-Solicitation, Non-Competition, and his Future Employment promises made to Millennium
and possibly other provisions of the Agreement that may be further shown through discovery.

57. As a direct and proximate result of tﬁé breach of contract by Defendant Crawford,
as well as broken promises, Millennium ﬁas been ﬁnancialiy darﬁaged and otherwise harmed.

SECOND CLAIM
(Breach of Duty of Loyalty)

58.  Millennium re-alleges the allegations of the foregoing paragfaphs to this Verified
Complaint. |

59. Déféndant Crawford was placed in a subervisory and management..position of
trust, high respoﬁsibility and confidence while employed wi‘_rh Millennium.

60. Defendant Crawford owed Millenniurﬁ a duty of loyélty and fiduciary

responsibility under the laws of the State of South Carolina.

12
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61.  Upon information and belief, Defendant Crawford breached his duty of loyalty
and ﬁduciary responsibility to Millennium in, among other ways: "
a. Actively planning for his defection, post-defection competitive employment, and
solicitation of Millennium’s customers while he was an employee of Millennium;
b. Spreading and disseminating misinformation about Millennium and/or its
customers to discourage other Millenniurﬁ employees (like Ms. Brown) from
pursuing viable economic opportunities for the company;
c. Solicitation of Millennium cﬁstomers; and |
d. Working in concert with otﬁer individuals ér entities to accomplish or facilitate all
of the fofegoing. |
62.  As a direct and proximate'result of Defendant Crawford’s breach of the duty of
loyalty, Millennium has been financially and economically damaged and is entitled to recover
compensatory damages.

THIRD CLAIM |
(Motion for Temporary Restraining Order and Preliminary Injunction)

63. Millennium re-alleges the allegations of the foregoiﬁg paragraphs to this Verified
Complgiint. | |

64. Millennium is being and will continue to be irreparably harmed unless and until
Defendant Crawford is enjoined from violating the Agreement as despribed above.

65.  This irreparable harm includes, but is not limited to, the disclosure and use of
Millemiﬁm’s Conﬁdeﬁtial and Proprietary Information; disruption aqd disturbance of
Millennium’s relationships with its customers;' loss of customers; loss of qonﬁdence and truét of

customers; loss of business reputation; loss of goodwill; damage to corporate stability and the
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enforcement of reasonable contracts; economic loss, including from loss of customers, which is
unascertainable at the present time; and future economic loss, which is preséntly incalculable.
66.  Millennium has no adequate remedy at law. If left unchecked, Millennium has

lost and will continue to lose valuable customers, business opportunities, goodwill and

confidential and proprietary information as a result of Defendant Crawford’s conduct. It will be -

difficult to determine or calculate with exact certainty the full monetary value of the damage
caused by his actions.
67.  Granting injunctive relief and restraining Defendant Crawford from further breach
of the material terms of the Agreement would in no way damage the public.
68.  Granting injﬁnctivé relief would further the public pqlicy of South Carolina by
respecting reasonable pést—em’ploymént contractual obligations.
69. Millennium is likely to prevail on the merits of its. causes of action as set forth
herein. |
| 70. A temporary restraining order and preliminary injunction are reasonably
necessary to protect the legal rights of Millennium bending in this action. Millennium seeks a
court order in the form of a te-mpbrary festraining order and 'prelimingry injunction compelling
Defendant Crawford to adhere to his post-employment cdntractual obligations, enjoining
Defendant Crawford fror-n interfering in Millennium’s rights as stated herein and maintaining the
status quo to prevent possible irreparable harm during the pendency of this action.

PRAYER FOR RELIEF

WHEREFORE, Millennium Health, LLC prays that the Court:
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A. Treat this Verified Complaint as an application for.a Temporary Restraining
Order and a Preliminary Injunction pursuant to Rule 65 of the South Carolina Rules of Civil
Procedure and enjoin Defendant Crawford from further violation of the material terms of his
contract with Millennium Health, LLC;

B. Preliminarily and permanently restrain and enjoin Defendant Crawford from
further violations of the material terms of his contract with Millennium Health, LLC, includiﬁg
prohibiting and restraining Defendant Crawford from further c;oncerted activity with unidentified
John Does to do indirectly that which he is prohibited from doing directly;

C. Enterjudgment égainst Defendant Crawford fbr compensatory damages;

D. Award Millennium Heaith, LLC pfe and post-judgment interest as aHowed by law;

F. ‘ Award Millennium Health, LLC its costs and reasonable attorney’s fees as allo;;ved by
law and contract; and

G. Grant Millennium Health, LLC such further relief as the Court deems just and proper.

Dated this 12th day of July, 2016.

Respectfully Submitted,

" WILLIAMS MULLEN

s/ Allen Keith McAlister, Jr.

A. Keith McAlister, Jr. '
S.C. Bar No. 78213

1441 Main Street, Suite 1250
Columbia, South Carolina 29201
Telephone: (803) 567-4000
Facsimile: (803) 567-4601
kmecalister@williamsmullen.com
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Edward S. Schenk III
eschenk@williamsmullen.com
N.C. State Bar No. 32917
(seeking special admission under Rule 404)
P.O. Box 1000
- Raleigh, North Carolina 27602
Telephone: (919) 981-4000
Facsimile: (919) 981-4300

Attorneys for Plaintiff Millennium Health, LLC
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STATE OF _ “Texal

VERIFICATION

© COUNTY OF /WYW

COMES NOW Brian Fowler being first duly sworﬁ, deposes and says that he is the
Assistant General Counsel of Millennium Health LLC and that he has read the foregoing
Verified Cbmplaint, and kn'ows the contents thereof; that the same are true of his knowledge as a
representative of the corporation based on his understanding and review of corporate books and
records; that as to those matters and things therein alleged to be true “upon informa"cion and
belief,” if any, he believés them to be true.

This, the l_\iy&ay of July, 2016.

Fore) Groarn . Forler

Sworn to and subscribed before me this, the \ \ day of July, 2016.

Oufer Roon—

Publ
p::;i;z;an;:"mwm Rew

P

My Commission expires:

/25 (2020

(Notarial stamp or seal)

DESTINY ROW F
'{ *‘ ; Notary Public State of Texas | . _
L PN 57 My Commission # 130833064  f¢° ,

My Comm. Exp. April 25, 2020

To29732789 A
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT

Millennium Health, LLC, CIVIL ACTION No.: 2016-CP-23-04218
Plaintiff,

VS.

AMENDED SUMMONS

Kyle B. Crawford, and

Paradigm Labs, LLC,

Defendants.

TO THE DEFENDANTS NAMED ABOVE:

YOU ARE HEREBY SUMMONED and required to answer the AMENDED
\

VERIFIED COMPLAINT AND MOTION FOR PRELIMINARY INJUNCTION in this
action (the original which ‘has been ﬁled with the Clerk of Court for Greenville County)
and to serve a copy of your answer or other responsive pleading to the said AMENDED
VERIFIED COMPLAINT AND MOTION FOR PRELIMINARY INJUNCT ION on the
subscriber, Allen Keith McAlister, Jr.,' at his office at 1441 Main Street, Suite 1250,
Columbia, South Carolina 29201, within thirty (30) days-after service thereof, exclusive

of the date of such service.

If you fail to appear, answer or defend within the time aforesaid, judgment by

default will be rendered against you for the relief demanded.
( : '

Any answer to the AMENDED VERIFIED COMPLAINT AND MOTION FOR
PRELIMINARY INJUNCTION in this action must also be served on the Defendant Kyle

B. Crawford or Defendant’s attorney, whose name and address are:
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W. Andrew Arnold, Esquire
Horton Law Firm, P.A.

307 Pettigru Street

Greenville, South Carolina 29601

Attorney for Defendant Kyle B. Crawford

Dated this 13th day of September, 2016.

Respectfully submitted,
WILLIAMS MULLEN

s/ Allen Keith McAlister, Jr.
Allen Keith McAlister, Jr.
S.C. Bar No. 78213

1441 Main Street, Suite 1250
Columbia, South Carolina 29201
Telephone: (803) 567-4000
Facsimile: (803) 567-4601

- kmecalister@williamsmullen.com

Edward S. Schenk

N.C. State Bar No. 32917
(admitted under Rule 404, SCACR).

. P.O. Box 1000

Raleigh, NC 27602
Telephone: (919) 981-4000
Facsimile: (919) 981-4300
eschenk@williamsmullen.com

Attorneys for}laintiﬁ’ Millennium Health,
LLC

L 2

ROA_0030

8LZ?0€Zd09LOZ#EISVO - Svd1d NOWNOD - EITII/\NEEIHO -Ndeev €L deg 9102 - d3714 ATIVOINOYLOT 13



PRELIMINARY INJUNCTION

Paradigm Labs, LLC,

STATE OF SOUTH CAROLINA | ) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
\ ) |
Millennium Health, LLC, )  CIVIL ACTION No.: 2016-CP-23-04218
) .
Plaintiff, ) ' :
' ) PLAINTIFF MILLENNIUM HEALTH,
VS. ) LLC’S AMENDED VERIFIED
) COMPLAINT AND MOTION FOR
Kyle B. Crawford, and )
)
)
)
)

Defendants.

COMES NOW Plaintiff Millennium Health, LLC (“Millennium”) by and through
its undersigned counsel, pursuant to, inier ‘alia,. S.CR.C.P 15(a), and. brings this
Amended Verified Complaint and Motion for bPrellirhihary'Injunction tb, among othér
things, obtain injuncti_ve relief and money damages resulting from Kyle Crawford’s
(“Defendant Crawford”) breaches of his contractual and other duties owed to Millennium
under the applicable Stéte, law, from Defendant Paradigm Labs, LLC’s (“Paradigm” and
collectiv'ely with Defendant ACraW_ford, the “Defendants”) tortious  interference with
Millennium’s contractual relations and prospective contractual relations, and from

Defendants’ civil conspiracy and other violations of common and statutory law. |

PARTiES
L. Milleﬁnium ié a limited lability company organized under the laws of the
State of California and authorized to conduct bﬁsineés across the United States, Aincluding
in the States bf South‘Carolina, North Carolina and Tennessee. |
2. Defendant Crawford is a citizen of South Carolina and. resident of

Greenville County, South Carolina.
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3. Upon information and belief, Paradigm is a Georgia limited liability
company with its principal place of business in St. Simon’s Island, Georgia. Paradigm
regularly conducts business in and employs employees in South Carolina.

4. This Court has jurisdiction over this matter, the Defendants, and the
subject matter of this action, and venue is proper by law. Alternativély, Defeﬁdant

Crawford has contrac;cually consented to the jurisdiction of this Court and to this action
being filed in the County of Greenville within the State of South Carolina.

5. All conditioﬁs precede}lt necessary for the commencement of this action

‘have been satisfied or perfected. \

FACTUAL BACKGROUND .

Millennium’s Business

6. Millennium is one of the nation’s leading health solutions companies and

is the nation’sxlevading_Vspecialty labc;ratory for urine dfug test_ing (“UDT”). Millennium

also offers best-in-class oral fluid testing (“OFT”) and pharmacogenetic testing (“PGT”)
| services. Millennium provides these services to heal';h care 'prbviders of all sizes located
fhr’oughout the United States.

7. Millennium has :developed ﬁnique and expensively acquired proprietary
laboratory technology and met_hods to Help clinicians optimizé the use of medications by
delivering timely, accurate and clinically actionable information to inform treatment
decisions for patients under the care of its health care customers.

8. ‘Millennium relies-on a network of well-trained sales professionals to

prospect and originate new business, manage and grow valuable customer relationships,

increase sales volumes, and supervise sales territories.

4
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9. Territory Managers, a classification last heid by Defendant Crawford, play
an integral role in businesé development by originating and building strong "and
sustainable relationships with Millénnium’s customer and prospective customer bases. ’

10. As a sales énd service-driven business, Millennium’s business success and
competitivé position in the industry depend, in part, on the strength of the relationships it
develops with its customers, in addition to the unique and' proprietary methods and
tecfmiques it creates for its busines.s model.

11. Millennium has épent, and continues to spend, considerable time, effort
and resources de\}eloping its business practices, a stabie and consistent customer base,
and goodwill in the communities served. Millennium has been successful _in.satisfying its
customers’ niedicallaboratory needs since 2008. Millennium has developed specific
information about its operations and customer base that is confidential and not otherwise
generally known to the puBlic.

12. The customers served by Territory Managers and others on Millennium’s

_béhalf were developed at great expense to Millennium over a number of years.

Millennium highly compensates its Territory Managers, like Crawford, to prospect and

develop its customer base. In addition to a base salary, Territory Managers receive
commissions, a generous benefit péckage, reimbursemént for car, gas, and certain meal
expenses, and other things necessary to enable them to perform their job for Millennium.
13. Millennium- also invests heavily in resources in order ‘to. identify Viéble
potential customers in its relevant markets. Millennium provides Territory Managers With
uniquely-acquired confidential information and resourceé to enable them, in turn, to

recruit, enroll and develop potential customers into actual revenue generating customers.
5
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The process of identifying, recruiting and transitioning potential customers into actual
revenue-producing customers and, thereafter, retaining those customers is the lifeblood of
Millenﬁium’s business. |

14.  All of the markets that Millennium serves are highly competitive.

15.  Confidential information regarding customer and prospective customer
lists, contacts, preferences and requirements; metﬁods of operation, methods of
determining efﬁciencies;' marketing investigations and lstrategies; pricing strategies,
formulas, discounts and modifications (collectively, the “Coriﬁdentiel Information”),
along with a stable and consistent custemer base and goovdwiH, are among the principal
assets of Millennium’s business.

16. The aforementioned assets are of significant economic and commercial
value to Millennium.

17. Millennium takes a number of reasonable measures to protect its business

assets, including its customer base, from unfair pirating. -For example, Millennium -

requires employees to execute an agreement that restricts them from misappropriating
Millenniumfs confidential and proprietary inforrhation and otherwise restricts their post-
employmerit activities, including a prohibition- against tﬁe solicitation of its customers
following employment separation and, where available anci appropriate, noncompetition
agreements. .‘
Millennium’s Employment of Defendant Crawford

18. Defendant Crawford’s employment with Millemﬁum began in 2011, when

he was hired as a Customer Support Specialist to work in the State of Tennessee.

19. Prior to joining Millennium, Defendant Crawford had no experience in
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medical sales of any kind, and specifically no experience in the UDT, OFT, and PGT
industries. Indeed, before becoming employed by Millennium, Crawford worked for

Ricoh Business Solutions and Gander Mountain. All of Defendantt' Crawford’s

professional contacts and customer targets in the UDT, OFT, and PGT industry were -

developed while he was employed by Millennium and at Miilennium’s expense.

20.  From the outset of his employment, Defendant Crawford was provided by
Millennium .with the valuable information, training, resources, opportunities and access
to potential customers and existing customers he needed to succeésfully perform his job
and develop as higli-level sales professional.

21.  Defendant Crawford received numerous promotions, thousands of dollars

in raises to his annual base compensation, performance-based bonus opportunities,

vehicle allowances and other fringe benefits during his employment.
22.  Defendant Crawford eventually accepted a promotion opportunity with

Millennium that transferred him to the State of South Carolina.

23. By October 2013, Defendant Crawford was .Working as a Senior Sales .

Specialist' for the Millennium territory denoted as “Upstate South Carolina.” At that
time, he reported to anothér former" Millennium employee, Anthqny .Calobrisi
(“Calobrist”). . |

24.  Defendant Crawford last worked for Millenniurﬁ as a Territory Manager
II. A true and accurate copy of the written Job Description for the Position of Territory

Manager II is attached hereto and incorporated by reference herein as Exhibit A.

! Since 2013, Millennium has retitled certain positions. Some of those changes are relevant to this action.
For example, the former position of “Customer Support Specialist” is now referred to as “Account
Manager.” “Sales Representative” and “Senior Sales Representative” are now known as “Territory
Manager I”” and “Territory Manager II,” respectively.

7
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25.  On April 8, 2016, Defendant Crawford abruptly resigned his position, With
Millennium, effective the samé day as his notice.

26.  During the 18 month period preceding his resignation, Defendant
‘ Crawford was responsible for managing (and was paid commission on) no less than one
hundred eighty nine Millennium cusfomer accounts that were wi;[hin the Upstate South
Carolina Territory (Whiéh inciuded North Carolina), plus additional satellite accounts in
Alabama, Georgia and Tennessee, that fell under his supefvision, irrespective of territory
béundary lines.? |

27.  Millennium fulfilled its contractual obligations to Defendant Crawford.
Millenniom providéd him with an extensive customer base and the supp-ort necessary to
successfully sell Millennium’s services, in addition to Millennium’s reputation’, pame
recognition aﬁd goodwill in the cc;mmunities served.

28. A relationship‘ of trust and confidence existed between Millennium and
Defendant Crawford. As Territory Manager II, Defendant Crawford was responsible for
developing close working relationships with Millennium’s potential and existing
custémers, effecting strategic planning, cultivating savvy customer prospecting, growing

territory volume and closely tracking customer sales, volume and decline. Defendant

Crawford was charged with the responsibility of closely partnering with the Account -

Managers under his supervision who regularly serviced the customers within his territory.
Defendant Crawford was expected to attend regional and national industry conferences as

an ambassador of Millennium. Exhibit A.

2 The identity of these customers is within the definition of Millennium’s “Confidential Information” as
more fully described below. A confidential customer list has been tendered to the court previously pursuant
to a Consent Protective Order. That confidential customer list has been properly authenticated as a business
record of Millennium. See B. Fowler Aff., ] 26, Ex. D, “Confidential Customer List.”
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29.

Because of Millennium’s investment in Defendant Crawford, his close

professional contact with Millennium’s customers and potential customers, and his role

as a company ambassador, Defendant Crawford has become associated with

Millennium’s goodwill.

30.

used and derived benefit from Millennium’s Confidential Information and was given

While employed with Millennium, Defendant Crawford had access to,

intimate access to and contact with Millennium’s customer base. Specifically, among

other things, Defendant Crawford had access to and learned the following:

31

a.

The identity of Milleﬁnium’s customers and viable potentiai
customers;

The identity of the. contact persons at Millennjium’s potential and
existing customers who 'decide- or have significant iﬁﬂuenée over the
procu_rement of UDT, OFT and PGT services;

The profitability of Millennium’s customérs;

The UDT, OFT and PGT history Qf Millennium with customers;

The particular idiosyncrasies of each customer and custovmer contact
éerson, including their likes and dislikes regarding UDT, OFT and
PGT;

Regular reports showing customer specific revenue, volume, payor

mix and ordering practices; and

Millennium’s strategies and methods for identifying, targeting and

enrolling potential customers.

The aforementioned information contained in the preceding paragraph is
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not otherwise readily obtainable from public sources, was not known to Defendant

Crawford prior to his employment with Millennium, constitutes Confidential Information

and, in many cases, includes legally protected trade secrets.

32.  Defendant Crawford’s possession and use of Millennium’s Confidential
Information, the potential customers he accessed, and the customer relationships he
formedl solely by virtue of the resources’ and opportunities provided to him by
Millennium were critical to the successful performance of Defendant Crawford’s duties
~ as an employee and contributed to his own professional success.

33. . For nearly three (3) yeérs before Defendant Crawford resigned from
Millennium, he worked in cooperation with, and as a direct supervisor to, a Millennium
Account Manager named Natalie Brown (“Ms. Brown”). Ms. Brown has executed a
sworn Affidavit, which is attached hereto as Exhibit B (“Exhibit B” or the “First Brown
Affidavit”), as v;/ell as a second sworn Affidavit, attached hereto as Exhibit C (or the
“Second Brown Afﬁdavit”j :(collectively, the “Brown Affidavits”). The First Brown
| Affidavit, including paragfaphs 1 through 43, and the Second Bfown Affidavit, including

paragraphs 1 through 19, are fully incorporated by reference as if fully set forth herein.

The Brown Affidavits provide, by reference and incorporation, additional factual

allegations to support the legal causes of action asserted in this Amended Veriﬁed
Complaint.
Defendant Crawford’s Obligations to Millennium
34.  As an express cqndition of his employment,.and at the outset of his
employment with Millennium, Defendant Crawford signed a contract titled “Agreement

Regarding Confidentiality, Non-Disclosure and Non-Competition” (“the Agreement”).

10
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A true and accurate copy of the Agreemént is attached hereto as Exhibit D.

35. The Agreement is the only contractuél agreement that Defendant
Crawford ever exec;uted while employed by Millennium addressing his pfomises of non-
solibitdtion, noncompetition and non-disclosure that are, in part, the subject of this action.

36.  Recital B of the Agreement provides that Defendant Crawford agreed that
his “employment by Company creates in Employee a duty of trust and confidentiality to
Comﬁany with respect to information that is confidential, probrietéry and/or not generally

available” Exhibit D, p.1.

37. Section 2 of the Agreement, entitled “Conﬁdéntial Information,” contains
a reasonable non-disclosure prorﬁise designed to protect the legitimate bﬁsiness interests
of Millénnium in safeguarding its goodwill, relationship with customers and confidential
énd ‘proprietary information. In Section 2, Defendant Crawford promised to Millennium
that he would not directly or indirectly reveal, report, publish, transfer, disclose, use,
acéess/;)r sell any of Millennium’s Confidential Information. Section 2 also required
Defendant Crawford to acknowledge that a violation of Section 2 would constitute unfair

competition Exhibit D. p.2.

38.  Section 3(a) of the Agreement, entitled “Non-Solicitation; Non-
Competition,” contains a reasonable restriction on competitive activities during
Defendant Crawford’s émployment with Millennium. The covenant reads in relevant
part:

During Employee’s erﬁployment with Company, Employee
will not directly or indirectly: (a) engage in a business that
competes, directly or indirectly, with any of Company’s
products or services; (b) be or become a stockholder,

partner, owner, officer, director, employee or agent of, or a
consultant to, or give financial or other assistance to, any

11
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39.
~covenant governing Defendant Crawford’s activities following the ‘cessz-ltion of his
employment with Millennium, and is designed to protect the legitimate business interests

of Millennium in safeguarding its goodwill, its relationships with customers, its strategies
andvmethods of identifying and enrolling potential customers and its other confidential

and proprietary information. The covenant lasts for a one (1) year period following

person or entity engaged in or considering engaging in any
such business; (c) seek in competition with Company’s
business to procure orders from or do business with any
Company customer; ... or (f) engage in or participate in
any effort or act to induce any of Company’s customers or
employees to take any action which might be
disadvantageous to the Company; provided, however, that

nothing herein shall prohibit Employee from owning, as a.

passive investor, in the aggregate not more than 5%of the
outstanding publicly traded stock of any corporation so
engaged. Exhibit D, p. 4.

Section 3(b)(i) of the Agreement contains a reasonable non-solicitation

Defendant Crawford’s effective date of termination from Millennium.

reads in relevant part:

Employee agrees that Employee will not- directly or
indirectly, solicit, accept, or service the business of any
customers or potential customers with whom Employee

‘worked or_directly contacted during the eighteen (18)

months preceding Employee’s termination of
employment with respect to products or services
competitive with those offered by Company at the close
of Employee’s employment. Employee agrees that
application of this covenant to certain of Company’s
business relationships instead of a geographical area is the
most reasonable, and the narrowest, method of protecting
the Company’s legitimate business interests, Confidential
Information, and goodwill. :

Should Employee breach or violate this paragraph 3(b)(i) of
the Agreement, the one (1) year period of Employee’s

obligations specified in this paragraph of the Agreement
will be extended by the period of time for which Employee

12
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40.

was in breach or violation so that Company is provided
w1th the benefit of the full one (1) year period. Exhibit D,
pp. 4-5 (emphasis added).

Section 2(h)}(i) of the Agreemént, entitled “Future Employment,”

provides’in relevant part:

41.

If Employee, in the future, seeks or is offered employment
by any other company, firm, or person, Employee agrees to
provide a copy of this Agreement to the prospective
employer before accepting employment with that
prospective employer Exhibit D, p.3.

Section 5(a) of the Agreement, entitled “Acknowledgi;zents of Employee,”

provides in relevant part:

42.
part:

43.
relevant part:

Employee acknowledge[s] and agree[s that] [e]ach and all

of the covenants and restrictions contained in this
Agreement are reasonable and valid and necessary for the
protection of the legitimate business interests of Company,
and any and all defenses to strict enforcement thereof by

- Company are irrevocably and uncondltlonally waived by

Employee Exhibit D, p.6.

Section 6 of the Agreement, entitled “Remedies,” provides in relevant

Without limiting the remedies available to Company,
Employee acknowledges that monetary damages at law will
be an insufficient remedy in view of the irreparable harm
which will be suffered by Company if Employee should
breach or violate, or threaten to breach or violate, any of
the terms of this Agreement and, without limiting the relief
available to Company, Employee hereby irrevocably agrees

- that Company may apply for and have temporary injunctive

relief in any court of competent jurisdiction specifically to

~enforce any such terms upon breach or violation or

threatened breach or violation thereof Exhibit D, p.6.

Section 17. of the Agreement, entitled “Attorneys’ Fees,”

13
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In any legal proceeding brought by either party to enforce
this Agreement, the prevailing party shall be entitled to be
reimbursed for reasonable legal fees by the other party
Exhibit D, p.9. '

44.  Millennium has incurred and will continue to incur significant legal fees
and costs in order to pursue enforcement of the Agreefnent against Defendant Crawford
and remedy the damages caused by his breach of his obligations.

Defendant Crawford Abruptly Resigned from Millennium and Breached His

Agreement by Soliciting or Accepting the Business from Millennium Customers on
Behalf of Paradigm Both While Employed By Millennium and After

45.  Defendant Crawford voluntarily resigned his employment from

Millennium abruptly on April 8, 2016, effective the same day.

46.  When he resigned, Defendant Crawford indicated that he “was feking
some tirﬁe off” er words to that effect. He indicated that he was “getting out of the 155
business.” He also said he was “probably going to work in cancer genetics” Exhibit B,

47. | Those representations to vMillennium were false.

48. To the contrary, Defendant Crawford remained 1n the UDT industry,
aecepted competitive employment with Paradigm, and in. fact, began performing'services
for and on behalf of Paradigm even While he was stiil employed and being compensated
by Millennium.

49.  Since he has resigned from Millennium, Defendant Crawford has either
actively solieited or accepted the. business ef Millennium’s customers and potential
customers, including customers and potential that he specifically serviced or called-upon

as a representative of Millennium during the eighteen (18) months preceding his

resignation. See, e.g., Exhibit B, q 28.

14
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50. ' In the weeks that followed Defendant Crawford’s resignation from

‘Millennium, Millennium learned that some of its customers had transferred their business

entirely to Defendant Crawford and/or Paradigm Exhibit B, § 28.

51. Defendant Crawford has executed a s§vorn Affidavit, which was filed as
an attachment to his Memorandum in Opposition to Plaintiff’s Motion for Injunctive
Relief and a copy of which is attached hereto as Exhibit E (“Exhibit E” or “Cranord
Affidavit”). |

52. By his own admission, while he was still working for Millemﬁum,

Defendant Crawford told Millennium’s customers that he intended to begin working for

Paradigm, and he accepted their business on behalf of Paradigm. Exhibit E, § 10. The

Millennium customers whose business he accepted oﬁ behalf of Paradigm include at

minimum Orthopaedic Assdciates in Spartanburg, SC, Pavilion ‘International in Mill-

Spring, NC, and A New Crossroad: Addictionolog‘y Associates 'in Piedmont, SC. Exhibit
:E, € 10. Those customer relationships have been irreparably damaged based on the
-conduct of Defendant Crawford and Paradigm. |

53.  Defendant Crawford  discussed his departure from Millennium with

Millennium’s custbmers,_and discussed accepting their business on behalf of Paradigm, -

prior to leaving employmeht‘with Millennium. In fact, while he was still employed and
being compéhsated by Millenﬁium, Defendant Crawford contacted Millemiuﬁ’é
.custor'ners and had them sign a form acknowledging that they were voluntarily
transferring 'fheir business from .Millennium o Paradigm.

54. For example, Orthopaedic Associates, a-former customer of Millennium

serviced by Defendant Crawford on behalf of Millennium, executed a “Non-Solicitation
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Acknowledgment” expressing that it “voluntarily chose to do business with Kyle

Crawford and Paradigm, LL.C” on April 8§, 2016. Exhibit E.Ex. 1.

55. Upon information and belief, the “an-Solicitation Acknowledgement”
form signed by Orthopaedic Associates and other forrﬁer Millennium customers is a form
acknowledgment designed. and developed by Defendant Crawford and otherb co-

. conspirators in concert with Paradigm while Crawford was still vemployed by Millennium.
- The form clontains a blank space in which Defendant Crawford’s name is written by
hand, whereas “Paradigm, LLC” appears as part of the typed text throughout the

document. Exhibit E, Ex. 1.

56. -Upon information and belief, the “Non-Solicitation Acknowledgement”
" form was prepared by Crawford and Paradigm and presented to certain Millennium
customers while Defendaﬁt Crawford was still employed by Millennium. Defendant
Crawford was. still émployed by Millennium on April 8, 2016, when Orthopaedic
Associates executed the “Non-Solicitation Acknowledgement,” and in fact Defendant
Crawford did not give his notice of resignation until that date.

57.  Upon information and belief, Defendant Crawford discu.ssed\ his
anticipated departu're from Millénnium and his plans ‘to jo'in Péradigm and to transfer
business from Millennium with Millennium customers in the days and weeks prior to his
resiénation from Millennium, while still a Millénnium employee.

58. Defendant Crawford, by his own admission, took advantage of the fact
that Millennium’s customers “knew [him] and were comfortable with [him]” as a result
of his employment with Millennium \_Nhen he solicited and/or accepted the business of

Millennium customers on behalf of Paradigm. See Exhibit E, 10'. In fact, the only
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reason that those customers “knew” him and “were comfortable” with him was because
of the resources that Millennium expended for Crawford to form those relationships.
Crawford did not have any interaction with these customers prior to his employment with

Millennium.

©59.  Millennium has formed a reasonably held, legitimate belief that other

customer defections were attributable to him and, still others, are imminently likely since

Defendant Crawford’s resignation Exhibit B, § 36, 39, 40. Indeed, since this action was
initially filed, Millennium has confirmed that a once profitable and well-regarded

'.customer, Orthopaedic™ Associates has ceased doing business with Millennium and

transferred its business to Defendant Crawford and Paradigm. See Exhibit E, € 10.

Paradigm Tortiously Interfered with and Encouraged Defendant_Crawford to
Breach His Obligations, and Engaged in Other Unfair and Tortious Conduct

60.  Paradigm is a relatively new, direct competitor to Millennium in the
Upstate South Carolina Territory that reportedly offers UDT, OFT and PGT services to
health care providers within some of the same geographic regiogis as Millenniurh,

including areas of North Carolina, South Carolina, and Georgia.

61.  Upon information and lbelief, Paradigm is owned and/or managed In part
by Calobrisi.
62. While employed with Millennium, Calobrisi had contact and interactions

with Crawford, who reported to Calobrisi during Calobrisi’s employment with
Millennium. Calobrisi’s employment with Millennium ended in November.2015.

63. Paradigrﬁ and Calobrist were aware of Defendant Crawford’s employment
with Mﬂlennium. In addition, upon information and belief, Paredigm and Calobrisi were

aware of the common law and contractual duties Defendant Crawford owed to
17
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Millennium during and after his employment at Millennium. _

/ 64. Paradigm was aware of Defendant Crawford’s legal duties and contractual
obligations to Millennium at the time it developed the “Non-Solicitation
Acknowledgement” form for Defendant Crawford to present to Millennium customers.
Further, Paradigm and encouraged Defendant Crawford to solicit and/or accept the
business of Millennium customers on behalf of Paradigm, some of them while he was
still employed with Millennium.

\65.. Paradigm and Calobrisi’s efforts with regard to Defendant Crawford are
part of their unlawful scheme to poach Millennium’s employees and build their new
business improperly off of .Millennium’s efforts and expense. In addition to Defendant
~ Crawford, Paradigm and/or Calobrisi have in recent months solicited and hired several
other individuals who were formerly employed as sales employees with Millennium,
including, at minimum, Chance Ingle (“Inéle”), Nick Wyatt, Jamie Hemingway
(“Hemingway”), Land Ledbetter, Parker Kling, and Clinton C.order; :

| 66. Upon informatidn and belief, some of these individuals who were poached
by Paradigm- and/or Calobrisi have—with Paradigm’s knowledge an(l assistanne;
conspired and assisted each other inﬂs,ubverting, and breaching,. their post-employment
obligations to Millennium and have attempted to personally capitalize on the customer

and potential customer relationships they developed while employed with Millennium

and at Millennium’s expense.

67.  Upon information and belief, to expedite their scheme of capitalizing on -

relationships déveloped by Millennium and at Millennium’s expense, Paradigm and its -

agents/employees, including Defendant Crawford, have made intentionally false and
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misleading statements to Millennium’s customers and potential éustomers about
Millennium’s financial solvency, its stability in the market, and its involvement in a 2015
‘voluntary settlement of certain lawsuifs, including upon information and belief,
misrepresenting the legal ranﬁﬁcations of such voluntary settlement and falsely alleging
that Millennium engaged in criminal activities.

68.  Upon information and belief, in an effort to take business from
» Millennium, Paradigm and/or its agents have also falsely misrepresented to customers
and pqtential customers that Paradigm is “in-network” with certain highly regarded and
well-known insurance providers in the Carolinas when, in fact, this is not the case.

69.  The aforementioned conduct has, and will continue to, negatively affect

the public’s interest as it prevents healthcare providers from making informed decisions -

about where to obtain criticaliy important laboratory testing serviges.
.Millenni_um’s Atterﬂpts to Preveﬁt Further Harm

70. In an effort to prevent further harm to its valuable customer base,
Millennium sent Defendant Crawford a Cease and Desist Letter dated June 27, 2016,
reminding Defendant Crawford of his obligations under the Agreement and demarding
that he stop breaching the Agreement. A true and accurate copy .of the June 27, 2016
Cease and Desist Letter is attached as Exhibit F.

Irreparable Harm and Other Damage

71. In the eighteen (18) months prior to his résignétion of emplbymént,
Defendant Crawford was responsible for managing and was paid commissions dn one
hundred eighty-nine (i89) Millennium customers. As alleged herein, and as outlined in

Exhibits B and C, Millennium has likely lost valuable customers, and the financial

revenue associated with those lost customers, to Defendants Crawford and Paradigm
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because of their conduct. Other Millennium customers are likely dangerously close to
succumbing to the unlawful solicitation techniques of Defendant Crawford and, if not

unchecked, will leave Millennium as a result of .this conduct. Exhibit B, €40. If

Defendant Crawford is not enjoined from soliciting' or accepting the business of

Millennium’s customers and if he is not judicially compelled to abide by all of the post-
" employmient obligations contained in the Agreement, Millennium will be exposed to

" immediate, irreparable harm.

2 Defendant Crawford has acknowledged that if he breached the Agreement,

“monetary damages at law will be an insufficient remedy in view of the irreparable harm

which will be suffered by Company” Exhibit D, Section 6 p. 6. Defendant -Crawford

also agreed that due to his breach of the Agreement, Millennium is entitled to the

issuance of an injunction reétraining and enjoining him from committing or continuing:
any such breach. Id.

73.  Additionally, false representations by Crawford and other agents of
Paradigm who wére former employees of Millennium have adversely impacted
Millennium’s relationships with its customers and caused it further irreparable harm.

: FIRST CLAIM
(Breach of Contract — Defendant Crawford)

74.  Millennium re-alleges the allegations of the foregoing paragraphs to this
Verified Complaint and Motion for Preliminary Injunction. |

75. The Agreement is a valid and binding contract, supported by sufficient
consideration, as it was entered into as part of | an initial offer of employment by and
between Millennium and Defendant Crawfo%d.

76.  There was an offer, acceptance and meeting of the minds on all essential
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| terms of the Agreement.
| 77. _The Agreement is clear and unambiguous. The Agreement is fair and

reasonable and Defendant Crawford aeknowledged as much when he signed it.

78. The Agreement does not Violete eny prrblic policy recognized by the State
o;f South Carolina.

79. The Agreement has not been superseded by 'alny‘subsequent contract or
otherwise negatively impacted by novation. |

80. Defendant Crewford breached the Agreement including, but not limited to,
the Non-Cqmpetition, Non-Solicitation, Non-Disclosure of Confidential Information and
his Future Employment provisions and possibly vother provisions of the Agreement that
may be further shown through discovery.

81. Specifically, Defendant | Crawford breached rhe Non-Competition
- covenant contained in Section 3(a) of the Agreement by engag:;ing‘irr and assisting an
outside busmeSs, Paradigm, which directly competes with Millennium’s urine testing
services, and by ,seeking on behalf of Paradigm and ‘in competition. with Millennium’s
business to procure orders from or -do business with certain Millennium customers, all
r)vhile he was still employed with Millennium.

82. ‘Defendant Crawford breached the Norr-Solicitation covenant contained in
Section 3(b) of the Agreement by soliciting, accepting, or servicing the business of
Millennium customers Orthopaedic Assoeiates in Spartanburg, -SC, Pavilion International
in Mill Spring, NC, and A New Crossroad: ‘Addictionology Associates in Piedmont, SC,
* with whom Defendant Crawford frequently. did business on behalf of Millennium during

the eighteen (18) months preceding the resignation of his employment, with respect to

N
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products or services offered by Paradigm and competitive with those offered by
Millennium at the close of his employment. Upon information and belief, Defendant
Crawford has also solicited, accepted or seﬁiced the business of other Millennium
customers and potential customers on behalf of Paradigm.

83.  Defendant Crawford has breached his contractual obligation of Non-
Disclosure by disclosing to third-parties, including Paradigm and/or other employees of
i’aradigm, Millennium’s Confidential Information as defined in the Agreement ‘which
includes, but is not limited to: the identity of Millennium’s customers and viable potential

customers; the identity of the contact persons at Millennium’s-potential and existing

customers who decide or have significant influence over the procurement of UDT, OFT .

and PGT services; the proﬁtability of Millennium’s customers; the UDT, OFT and PGT
history of Millennium with customers; the particular idiosyncrasies of each customer and
customer contact person, including their likes and dislikes regarding UDT, OFT and

PGT; the Millennium reports showing customer specific revenue, volume, payor mix and

ordering practices; Millennium’s strategies and methods for identifying, targeting and .

enrolling potential customers and the identity of those potential customers; and other such
information as may be shown through discovery.

84.  Defendant Cfawford further breached his contractual duties of loyalty 'cind
non-competition outlined in the Agreement by ;actively planniﬁg to join a competitive
enterprise (Paradigm) and taking affirmative and substantivé actions to do so while still
an employee of Millennium. Such affirmative actions taken by Defendant Crawford
iﬁcludc, but are not limited to: planning and working in concert with agents of Paradigm

to orchestrate his defection from Millennium and the piracy of Millennium’s customers;
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participating in the design of the Non-Solicitation Forms and/or their presentation to

Millennium customers; deliberately undermining and misrepresenting Millennium’s

financial Solvency or its position in the marketplace; and misrepresenting the nature of |

Millennium’s involvemeént in lawsﬁits and the terms and conditions under which
Millennium resolved those lawsuits.

85.  Asadirect and proximate result of these breaches by Defendant Crawford,
Millenpium has been financially damaged and otherwise harmed.

. - SECOND CLAIM :
‘(Breach of Duty of Loyalty — Defendant Crawford)

86. Millennium re-alleges the allegations of the foregoing paragraphs to this
Verified Complaint. |

87. Defendant Crawford was pléced in a supervisory _and management
position of trust, high responsibility aﬁd confidence while employed with Millennium.

88.  Defendant Cranord owed Miliehnium a duty'of lc;yalty and fiduciary
responsibility under the laws of the State of South Carolina.

89.  While under a duty to serve Millennium, ‘De.fend-ant' Crawford
appropriated to his own use and to the us¢ of Paradigm carefully developed business
relationships and Confidential Infbrmation, inconsistent with and detrimental to
Millennium.

90. Upon information and belief,’ Defendant -Crawford breached his duty of
loyalty and ﬁdﬁciary responsibility to Millennium in, among other ways:

a. | Actively planning for his defection, post-de.fection cémpetitive
employment, and solicitation of Millennium’s customers while he was an employee of

Millennium;
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b. Spreading and disseminating misinformation about Millennium and/or its

customers to discourage other Millennium employees (like Ms. Brown) from pursuing

- viable economic opportunities for the company;

C. Soliciting and/or accepting the business of Millennium customers on:

behalf of Paradigm, including having certain Millennium customers sign a “Non-

* Solicitation Acknowledgement” indicating their intention to move. their business to

Paradigm, while h¢ was still employed with Millennium; and

d. Working in concért with other individuals or entities to a(.:complish'or
facilitate all of the foregoing. ’

91.  As a direct and proximate result of Defendant Crawford’s breach of the
dutyi of loyalty, Millennium has been financially and economically damaged and is
entitled to recover compensatory damages. -

THIRD CLAIM
(Tortious Interference with Contract—Paradigm)

92. Millénniu'm re-alleges the allegations of the foregoing 'paragraphs to this
Amended Verified Complaint.

93: Paradigm tortiously interfered with Millennium’s coﬁtractual employment
relationship with Defendant Crawford.

94.  Millennium had a contractual relationship with Defendant Crawford, as

memorialized in the Agreement, which restricted him from: engaging in certain

competitive activities while employed with Millennium; disclosing Confidential -

Information of Millennium both during and after his employment with Millennium; and A

soliciting or accepting the business of Millennium customers on behalf of himself or

another entity for a period of one year following the termination of his employment
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relationship with Millennium. Exhibit D.

95.  Paradigm knew 'of the contractual obligations owed by Defendant
Crawford to Millennium through the' Agreement, including the restrictive covenants
contained therein, when it helped facilitate his defection from Millennium and allowed

and encouraged him to solicit and accept business from Millennium’s customers.

96.  Paradigm knew of the contractual obligations owed by Defendant

Crawford to Millennium through the Agreement, including the restrictive covenants -

contained therein, when it provided (or designed in concert with him) Paradigm’s “Non-
Solicitation Authorization” documents to Defendant Crawford to present to Millenniuin’s

customers and request those customers to sign the documents for Defendant Crawford’s

and Paradigm’s benefit. This activity occurred on at least one occasion while Defendant

Crawford was still employed with Millennium.

97.  Paradigm knew of the contractual. obl.igations owed to Millennium by

Defendant Crawford when it requested or accepted Millennium’s Confidential

' Informati;)n from Defendant Crawford in order to use that information to gain an unfair
competitive advantage. /
98.  Paradigm intentionally procured the breach of | Defendant Crawford’s
contractual obligations to Millennium without justification.
99.  Paradigm’s conduct ‘has proximately caused and will continue to cause
financial and other damages to Millennium and other irrepérable damage to Millennium’s
goodwill with its customer base.

FOURTH CLAIM
(Aiding and Abetting Breach of Duty of Loyalty — Paradigm)

100. Millennium re-alleges the allegations of the foregoing paragraphs to this
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Amended Verified Complaint. /

'101. - Defendant Crawford owed Millennium a contractual and common law

duty of loyalty under the laws of the State of South Carolina.

i

102.  Paradigm was aware of the employment relationship between Millennium’

and Defendant Créwfdrd, and the duty of loyalty owed by Defendant Crawford to
Millennium, when it allowed and encouraged Defendant Crawford to solicit and/or accept
the business of Millennium customers on bebalf of Paradigm while Defendant Crawford

was still employed with Millennium.

103. Péradigm was aware of the employment relationship between Millennium

..andv Defendant Cranord, and the duty of loyalty and ﬁduciafy feépdnsibility owed by
Defendant Crawford to Millennium, when it provided Paradigm’s “Non-Solicitation
Authorization” documents to Defendant Crawford to presenf to Millennium’s customers
and ask those customers to complete the documents for Defendant Crawford’s and
Paradigm’s benefit, on at least one occésion while Defendant Crawford was still
employed with Millennium.

104. Paradigm intentionally procured the breach of Defendant Crawford’s
common law and contractual duties of loy;alty to Millennium without justification.

105. Paradigm’s conduct haé proximately caused and willAcontinue to cause
financial and other damages to Millennium and othef irreparable damage to Millennium’s
goodwill with its customer .base.

FIFTH CLAIM |
(Civil Conspiracy — Defendant Crawford and Paradigm)

106. Millennium re-alleges the- allegations of the foregoing paragraphs to this

Amended Verified Complaint.
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107. Defendant Crawford and Paradigm, through its owners, officers, directors,
managers, agents and employees, knowingly and willingly agreed and conspired between
themselves, prior to Defendant Crawford becoming employed with Paradigm énd while
Defendant Crawford was still employed with Millennium, to perform the ;cts pleaded in

‘this Amended Verified Complaint, and each Defendant adbpted, approved and ratified
the wrongful acts of the other.

108.  Upon information and belief, Defendant Crawford and Paradigm, throﬁgh
its owners, officers, directo;s, managers, agents and employees, engaged in a deliberate
course of conduct for the unlawful purpose of causing serious irreparable injury to
Millennium’s business by 'utilizihg Defendant Crawford’s existing relationships with
Millennium ‘customers to theif own' unfair competitive advantage,Amaking representations
to Millennium’s._customers designed to ‘persuade them to cease doing business with

Millennium and instead do business with Paradigm, and soliciting away and/or accepting

the business of Millennium’s customers, culminating in certain Millennium customers

signing Paradigm’s ‘“Non-Solicitation Acknowledgment” prior to the termination of

Defendant Crawford’s employment with Millennium, all in violation of Defendant.

Crawford’.s fiduciary duty of loyalty to Millennium.

109. Upén iﬂformation and belief, Defeﬁdant Crawford and Paradigm, through
its owners, officers, directors, managers, agents and employees, engaged in a common
plan to injure Millennium’s business and secure said business for the benefit of
Defendants Crawford and Paradigm.

110. By their. collective actions, Defendant Crawfofd and Paradigm have

caused greater harm to Millennium than either could have individually caused, resulting
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]

in separate injury to Millennium whicli wnuld not have occurred but for their concerted
actions. |
111. The improper conduct of Defendant Crawford and Paradigm han been the

actual and proximate cause of Millennium’s injuries.

| 112. These wrongful acts by Defendant Crawford and Paradigm have caused
Millennium damages separate from and above the other actual damages alleged herein,
and have cause and continue to cause irreparable harin to Millennium for which legal
damages are insufficient.

. SIXTH CLAIM
(Unjust Enrichment —Defendants Crawford and Paradigm)

113. Millennium re-alleges the allegations of the foregoing paragraphs to this
Amended Verified Complaint. | |

114. Defendant 'Crawford has, both individually and in concert with Paradigrn,
through its owners, officers, directors, managers, agents and employees, engaged in an
intentional and malicious pattern of behavioi aimed to destroy.oi reduce Millennium’s
customer goodWill, and has solicited and/or accepted the busin'es‘sv of Millennium
customers on behalf of Paradigm in breaich of his cominon Jaw and co‘ntractual
obligationé to Millennium and under false pfetenses.

115. Permitting Defendant Crawford an(l Paradigm to retain the benefit of these
business relationships obtained in violation of his common law and contractual dnties and
without Millennium’s authorization would be inequitable.

116. Defendants Crawford and Paradigm have been unjustly enriched and
should pay restitution such that Millnnninm is returned to the status quo.

117. Defendant Crawford has further been unjustly enriched in the form of the
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compensation and benefits proQided to him during his employment, all of which §Vas

conditioned upbn his agreement to honor the restrictive covenants set forth in the

Agreement. Millennium is therefore entitled to recover the full amount of these payments

from Defendant Crawford, in acidition to the above-demanded restitution. |
'SEVENTH CLAIM

(Unfalr Trade Practices — Defendants Crawford and Paradlgm UTPA, S.C.
Code Ann. § 39-5-10, et al.)

118. Millenniurﬁ re-alleges the allegations of the foregoing paragraphs to this
Amendéd Verified Complaint.

119. Upon information and belief, Paradigm has used or employed unfair
methods of competition against Millennium as more fully described above, speciﬁcélly
including falsely representing'to Millennium customers and the public that Pafadigm is
an in-network provider for one of the Carolinas most feputable, visible and highly
regarded health insurance providers (the “Insurance Provider”) in an attempt to s;olic;,it the
business of those customers away from Miilennium.

120.  This unfair method of competition affects the pﬁf)lic_ interest, because it
has caused patients of at least one former Millennium customer to be billed for out-of-
network services despite Paradigm having represented to the cusfomer fhat suéh services

would be in-network for patients. 4

| 121.- Furthermore, Defendants Crawford and Paradigm have used or employed .

~

unfair methods of competition against Millennium in the form of engaging in an
intentional and malicious pattern of behavior aimed to destroy or reduce-Millennium’s
customer goodwill and soliciting and/or accepting the business of Millennium customers

on behalf of Paradigm by misrepresenting Millennium’s legal and financial wellbeing
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.(including public and false statements about Millennium’s voluntary civil settlement with
‘tlnle government). |

122. These unfair methods of competition employed by Defendants Crawford
and Paradigm against Millennium adversely affect the public and the public intefest,
because upon information and belief, Defeﬂdants have attempted to diminish
Millennium’s reputation and market share by making false and misleading statements
regarding Millennium’s partiéipation in a voluntary qivil settlement and the allegations
involved in the lawsuits settled thereby.

123.  Specifically, upon information and belief, Defendants Crawford and
Paradigm have. fnisrepresented thé legal implications of such voluntary settlement to
Millennium’s customefs, thereby negatively influencing the customers’ perception or
understanding of the effects aﬁd consequences of Millennium’s voluntary settlement. To
the extent that Millennium’s customers relied on such misrepresentations and ceased
doing business with Millennium aé a result of the misrepresentations, the patients (;f those
customers (who are members of the public) have had their medical laboratory service

options limited and decision-making unfairly influenced by Defendants Crawford and

Paradigm. This \conduct is also reasonably likély_ to influence, chill or deter other

members of the public and other businesses from voluntarily resolving dfsputes with the
government for fear th?.t doing so will be used against them by cdmpetitors who seek to
cause them reputational damage.

124. Defendants Crawford and Paradigm have deliberately and knowingly
communicated inac;curate, deceptive and misleading statements about the financial

solvency and security of the Millenﬁium, including false statements to the public that
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‘Millrennium is “goingiout of business” (or words to.that effect) in order to gain an unfair
competiﬁve advantage in the marketplace.

125. The unfair and deceptive acts of Defendants Crawford and Paradigm have
affected interstate and intrastate trade and commerce.

126. The unfair and deceptive acts of Defendants Crawford and Paradigm are
likely to be repeated, in the absénce of judicial intérveriﬁoﬁ.

127. © Defendant Crawford and the individual officers, owners and directors of
Paradigm are individually and collectively responsible for the aforementioned unfaif and
deceptive acts and practices.

| 128.  Defendant Crawford and the individual officers, owners and directors of
Paradigm knew or should have known that they were willﬁtlly engaged in unfair and
deceptive acts and practices when they committed the same, thereby entitling Millennium

to treble damages pursuént to S.C. Code Ann.§ 39-5-140.

129. As a direct and proximate result of the unfair and deceptive acts and

practices and unfair methods of competition of Defendants Crawford and Paradigm,
including its responsible owners, officers and directors, Millennium has been financially
and economically damaged and is entitled to recover compeﬁsatory-darﬁages, treble
damages and attorney’s fees pursuant to S.C. Code Ann. §'39—5-140(a).

- EIGHTH CLAIM .
(Demand for Preliminary and Permanent Injunction — SCRCP Rule 65.)

130.  Millennium re-alleges the allegations of the foregoing paragraphs to this
Amended Verified Complaint.

131.  As outlined above, Defendant’ Crawford and Paradigm are actively
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soliciting and accepting business of Millennium’s customers and potential customers in
knowing and willful violation of the‘contractual obligations owed to Millennium. With
each day that passes, Millennium is in imminent danger of losing additional customers
and potential customers tb Defendants Crawford and Paradigm. .

132.  The tactics and methods that ha_ve been employed by» Defendants and
Crawford and Paradigm to gain an unfair competitive advantage have harmed
Millennium and, if not stopped, are likely to further irreparabiy harm Millennium in the
following ways: disclosure and unfair competitive use of Millennium’s Confidential
fnforrnation; disruption and disturbance of Millenpium’s relationships with its customers;
loss of cuStomers; Aloss of potential customers in which Millennium has invested time,

financial resources and sweat equity to develop and cultivate; loss of customer

confidence trust; loss of goodwill; loss of business reputation; damage to corporate

stability and the enforcement of reasonable contracts; economic loss, including from loss,

of customers, which is unascertainable at the present time; and future economic loss,
which is presently incalculable.

133. The list and identify of Millennium “customers” (as defined in the
Agreement) which are subject to nonsolicitation was previously tendered to the Court
subjeét to a Consent Protective Order.

134. Millennium can further identify the “potential customers” which are the
subject of Defendants Crawford and Paradigm’s solicitations and inducements. The
following sources of proof, among others identified through discovery, will identify
“potential customers” subject to nonsolicitation: (A) Defendant Crawford’s expense

reports, (B) Defendant Crawford’s “Outlook” and appointment calendar(s) showing his

32

ROA_0060

812¥0£2d09102#3SVO - SYIATd NOWINOD - ITNANIIEO - Nd eev €1 des 9402 - a3 A'I'IVQINOHJ.OEI'IB



direct customer pfospecting activity (i.e., coffees, lunches, office visits, educational
* presentations, etc.) and pérticipation at industry meetings, trade shows and similar events,
(C) Defendant Crawford’s Millennium email account history showing his electronic
communications with potential customers, (D) Defendant Crawford’s electronic notes
and documents authored by him which detail his prospecting activity and interactions
with “potential customers”, and (E) the testimony of Defendant Crawford’s colleagues,
and Defendant Crawford himself concerning the potential customers he called on for
Millennium, using Millennium resources and at Millenniﬁm’s expense during the
eighteen (18) months prior to his resignation.

135. Granting injunctive relief and restraining Defendants Crawford and
Paradigm from further breach of the mateﬁal terms of the Agreement would in no way
damage the pubiic. Enforcement of the confidentiality, non-competition/non-solicitation
covenants would not create in Millennium any monopoly in the medical laborafory

testing industry.

136. Granting injunctive relief would further the pubhc pohcy of South

Carohna by respecting reasonable post-employment contractual obhgatlons

137.  On the other hand, Defendant Crawford and Paradigm would be restricted
for a limited period frorﬁ directly or indirectly, soliciting, accepting, or servicing the
business of any customers or potential customers with whom. he worked or directly
 contacted during the eighteen (18) months preeeding resignation from Millennium with
respect to products or services competltlve with those offered by Millennium a'e the close
of Defendant Crawford’s employment. Defendant Crawford’s ability to earn a livelihood

would not be jeopardized by the entry of a preliminary injunction. The Agreerhent
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specifically provides Defendant .the right to work for a company that competes with
Millennium so long as he does not violate the terms of his Agreement with Millennium
while doiﬁg s0.

138.  Millennium has demonstrated a reasonable likelihood of success on the
merits of its breach-of-contract claim against Defendant Crawford based on the evideﬂce
proffered, as set forth above.. The Agreement contains valid and enforceable restrictive
covenants. The covenants ére narrowly tailored and prohibit. the solicitation of
specifically identified and identifiable “customers” and “potential customers.”
Miilennium has a legitimate business interest in protecting those customers and potential
customérs from solicitation. Millennium has a legitimate business interest in protecting
its confidential information, which is directly served and advanced by the reasonable
restrictions on nonsolicitation. The Agreement is in writing, supported by consideration
(e.g., new employment and su‘bsequent promotions), part of the “at will” employment
rélationship between the parties, énd otherwise reasonable in scope and duration.

139.  Millennium therefore seeks an Order immediately enjoining Defendants
Crawford and Parédigm from:

(a) soliciting the business of any customers or potentiél customers with whom
Defendant Crawford worked or directly contacted during the eighteen (18) months
preceding resignaﬁoﬁ from Millenn.ium with respect to products or services competitive
with those offered by Millennium at the close of Defendant Crawford’s employment.

(b) - accepting or servicing the business of any customers or potential
customers with whom Defendant Crawford worked or directly contacted during the

eighteen (18) months preceding resignation from Millennium with respect to products or
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services competitive with those offered by Millennium at the close of Defendant
Crawford’s employment.

(c) using, disclosing, or transmitting for any purpose, except for transmission
to Millennium, Millennium’s Conﬁdential\lnformafic')n; and

(d)  destroying, erasing, or otherwise making unavailable for further
proceedings in this matter, any records or documents (including data or information

maintained in computer media) in defendant Crawford’s possession, custody or control

- which were obtained from or contain information derived from ahy of Millennium’s .

Confidential Information.

PRAYER FOR RELIEF

WHEREFORE, Millennium Health, LLC prays that the Court:

A. Treat this Amended Verified Complaint as a Moﬁon for Preliminary
Injunction pufsu_ant to Rule 65 of the South Carolina Rules of Civil Proceduré and enjoin
Defendant Crawford and from further violation of the material terms éf his contract with
Millennium Health, LLC;

B. ‘Permanently restrain and enjoin Defendant Crawford from further
violations of the material terms of Defendant Crawford’s coﬁtract with Millennium
Health, LLC,;

C. Permanently restrain and enjoin Defendants Crawford and Paradigm from
further engaging in civil conspiracy to injure Millennium, and further engaging in unfair

. trade practices;
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D. Permanently restrain. and enjoin Paradigm from further tortious
interference with the material terms of Defendant Crawford’s contractual agreement with
Millennium Health, LLC,;

" E. Enter judgment against Defendant Crawford | and Paradigm for
compensatory damages and treble damages allowed by law and statute;

F. Award Millennium Health, LLC pre and post-judgment interest as allowed by
law;

G. = Award Millennium Health, LLC its costs and reasonable attornéy’s fees as

~ allowed by law and contract; and

H. Grant Millennium Health, LLC such ﬁlrther relief as the Court deems just and

proper.
Dated this 13™ day of September, 2016.

Respectfully Submitted,

WILLIAMS MULLEN

s/ Allen Keith McAlister, Jr.
Allen Keith McAlister, Jr.
S.C. Bar No. 78213
- 1441 Main Street, Suite 1250

Columbia, South Carolina 29201
Telephone: (803) 567-4000
Facsimile: (803) 567-4601
kmcalister@williamsmullen.com

Edward S. Schenk III

N.C. State Bar No. 32917
(admitted under Rule 404, SCACR)
P.O. Box 1000 '
Raleigh, North Carolina 27602
Telephone: (919) 981-4000
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Facsimile: (919) 981-4300
eschenk@williamsmullen.com

Attorneys fo
LLC '
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STATE OF CALIFORNIA | |
Y ERIFICA_TION_

COUNTY OF SAN DIEGO

COMES N_(jW Brian D. Fowler being first duly sworn, deposes and $ays that he is the
General Counsel 6f Millenniuin Health LLC and that he has read the foregoing Amended
Verified Complaint, and knows the contcnjs_ thereof; that the same are true of his Ekim‘wledge as
a répréséntative of the corpofation based on his understanding and review of C:O”l;‘])v_Ol_‘ate books and
l‘ec01'(l§; that as to those métteg‘s and things therein alleged to be true “upon information and
belief,” if any, he behe\»eb them to be true.

This, the lgth day of September, 2016.

?DM

Buan D. Fowlei

Sworn to and subscribed before me this, the 13th day of September, 2016,

Zwam,_

Not(&(Pubhc
Printedl Name:

My Commission expires:

P JEANETTE L ZULEGER  §

D\ Commission No, 2020881

) NGTARY PUBLIC - CAUFORNIA
GOUNT\’

cmmwumzo am
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EXHIBIT A

Terrltory Manager IT Job Descrlptlon
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&
MILLENNIOM S

JOB DESCRIPTION LABORATORIES / .
' . PROFILE
JOBTITLE Terrltory Manager Il .
DEPARTMENT v Sales C \
REPORTSTO Regional Manager
SUPERVISORY RESPONSIBILITY | Yes
EXEMPTION STATUS. Exempt -
.| ADP JOB CODE 4010
DATE UPDATED " | 04.2014

GENERAL SUMMARY

This position is responsrble for building samplé wvolumes in the a55|gned terntory through ongomg account
management and development of new customer accounts.

T =

ESSENTIAL FUNCTIONS

The following are intended to be examples of the accountabillties for which the person in th|s posntlon s
responsible. This position is not intended to be complete or all-inclusive and does not preclude management
from assigning other or related functions for which the individual has demonstrated competency through
performance.
+ Demonstrate strateglc business acumen by providing examples of tracking sales progress and decline
« 'Meet and exceeed territory volume growth objectives by developing new accounts and increasing
business in existing accounts
e Deliver sales goals while respecting expense budgets
e Utilize savvy business prospecting techniques, netwarking and other lead generation tools to establish
new customers
» Develop and manage strong sustainable relationships with customer base
* Provide regular updates to Regional Manager on prospects, pipeline and monthly volume forecasts
« Forge a strong partnership with the Customer Support Specialist for the territory and work as a team to
achleve seamless interaction with customers from sign up to long term support and business growth '
¢ Attend local and national conferences and tradeshows as assigned, to represent Millenium’s products
and services, generate leads and interact with customers
o Arrange and host peer-to-peer educational programs, providing physicians with a forum to learn about
Millenium’s services ‘
» Adhere to all HIPAA confidentiality requirements
« Manage Laboratory Service Assistants following company policy
e Additional duties as assigned
= Regular and reliable attendance
» Al essential functions are to be accomplished following all company policies and procedures and respect
to the individual practice’s needs

SECONDARY: ACCOUNTABILITI ES

Remains aware of evo|v|ng needs and opportunities, showing flexibility in doing whatever Is appropriate to
support the Company’s success. Pursues educational opportunities to maintain advanced and up-to-date
knowledge In the field. Performs all other related duties as requlired and assigned and understands that the
items in this description are not all-inclusive.

Revised 9-2012
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QUALIFICATIONS

vE_D}VJCATION . Bachelor's degree {B.A./B.S.) from faur-year college or unlversity requn'ed

o Experience in medical sales as a sales support representative or
sales representative

»  Prior experience in pain management sales Is desirable

e Demonstrated track record of cantinued progressive sales growth

| EXPERIENCE

s Proven abliity to develop and mamtaln relationshlps with key
physicians and office staff

« Strong closing skills

« Effective cold calling skills

e Organizational skills and prior experlence managing a large
geographic territory

¢ Committed to aggressive volume growth curve

e  Existing clinical contacts is desirable

« Excelient communication and interpersonal skills

s Polished presentatlon skilis

SKILLS/KNOWLEDGE/ABILITIES

software

e Highenergy level and abliity to develop sales rapldly

e 'Uncompromising ethics and integrity

« Self starter who works well independently and as part of a team

e Understanding of insurance and reimbursement issues

o Ability to understand and present clinlcal / technical product
Information

e Able to maintain a home office

e Clean driving recard

o Ability to travel overnight travel within the terrltory and to attend
deslgnated conferences, company meetings

+ proficiency with Microsoft Office and contact management:-

PHYSICAL & MENTAL REQUIREMENTS

ESSENTIAL PHYSICAL & MENTAL REQUIREMENTS:
« This position will require the fallowing physical requirements; sﬂtlng (50%) walking (20%), standing

(30%), lifting up to 20 Ibs; 80% travel

e This position wlil require the following mental requirements; written and oral communication skills
(70%); read and interpret data, information and documents (15%); abllity to multitask {5%); problem
solving (10%)

EMPLOVEE ACKNOWLEDGMENT

{Employee Name) ’ {Employee Signature) ) ’ {Date)

Revised 9-2012
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EXHIBIT B

First Affidavit of Natalie Brown
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE THIRTEENTH JUDICIAL CIRCUIT
‘Millennium Health, LLC, CIVIL ACTION No.: 2016-CP-23-.___-__

Plaintiff,
Vs.

Kyle B. Crawford, and

)
)
)
)
)
; .
) AFFIDAVIT OF NATALIE BROWN
)
)
Unidentified John Does ' )
)
)

Dchndants.

I, Natalie R. Brown, being first duly sworn, hereby depose and say:

1. I am over 18 years of age, and I am competent to téstify as to the matters herein.

2. The statements made by rae in this affidavit are based upon my personal knowledge,
except as to any statements made “upon information and belief.” As to statements made “upon
information and belief,” I believe such statements t-o be true.

3. | 1 am currently employed by Millennium Health, LLC (“Millenﬁium”) as Territory
Manager 1. I was hired by Millennium in 2013 and was first given the title of Customer Support
Specialist. ’

4. When I was hired by Millennium, I immcdiétely began working under the
supervision of Kyle Crawford (“Mr. Crawford”). T worked closely with him and under his
. supe;‘vision until he resigned from Millennium in April 2016.

5. Mr, Crawford last worked for Millennium as a _Territoiy Manager I1.

6. As a Territory Manager II, Mr. Crawford was generally responsible for building sales

'volumes in his assigned territory through relationship management with existing customers and

through origination of new customers. He was responsible for developing and managing strong,’

sustainable relationships with Millennium’s customer base and tracking sales progress and decline
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(and reacting accordingly). Mr. Crawford also served as an ambassador and representative of
Millennium at local and national conferences and tradeshows to represent the\company’s products,
generate leads and interact with customers.

7. From approximately January 2014 through his resignation from Milleﬁnium e‘ffective
April 8, 2016, Mr. Crawford was responsible for managing more than two hundred Millennium
customer accounts t.hat were within the territory referred to as “Upstate South Carolina” by
Millennium. The Upstate South Carolina territory also included .customers located in western North
Carolina. I have been informed that Mr. Crawford also managed customer accounts in Alabama,
Georgia and Tennessee that were outside the Upﬁtate South. Carolina boundary lines, but were
nonetheless under his supervision.

8. As an Account Manager II, my job was to work cooperatively wi-th Mr. Crawford to
fully support, service and maintain 1f1e Millennium customers that he helped originate. A strong
partnership between an Account Manager and Territory Manager is essential. This partnership
. promotes seamless interaction with ;)ur mutual customers from the date the customer is signed-up in
order to achieve long-term business growth with the customer. - Open, consistent, honest
communication -and contact between Account Manager and Tcrrftory Manager is essential to
effectively serve Millennium customers.

| 9.  Once Mr. Crawford helped originate a customer, I assumed primary responsibility for
regular customer ser'vice. My primary responsibilities included routine service calls, in-person
méetiﬁgs, lunches, informational and educational presentations, and addressing patient billing and
insurance related questions, etc. - ) .

10. My in-person contacts and communications with Millennium customers helps
develop trust and confidence between the customer and the company. Like most sales and service-
driven businesses, one of Millénnium’s most valuable assets is the strength of relationships that are

formed with its customers. Millennium provided Mr. Crawford the resources he needed to originate
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,

those relationships. I, in turn, relied on Mr. Crawford to give me access to Millennium customers.
Access to the customers pro’vides_ the opportunity to maintain, strengthen and grdw those customer
relationships.

1. M Crawford, as my direct ‘sﬁpcrvisor, entirely controlled my access to the

~ Millennium customers within his territory.

12. Mr. Crawford regularly encouraged and facilitated my access to certain Millennium
customers that we mutually served. We worked in partn'ers_hip to successfully grow those Miilennium
custon:_cr relationships. |

13. However, there were a number of customers that Mr. Crawford seemed to exclude me
from accessing, interacting with or contacting. For exémple, with respect to one such customer, Mr.
Crawford told me not to make routine visits to drop of supplies, which was something I regularly did
for all ‘Millcnnium customers: | noticed a stark difference in the way he shielded me from these
particular customers comparcd to the way he worked with me on other customer accounts."

14. ' The customers of Millennium that I noticed were being guarded by Mr. Crawford,
and to which I was being excludéci access, included: |

a. Pavillion Outpatient Services Iodated in Greenvilie, South Carolina (“Pavillion
Greenville™);

b. Orthopedic Associates, PA located in Spartanburg, South Carolina (“Orthopaedic
Associates™); »

c. A New Crossroad Addictionology Associates located in Piedmont, South
Carolina (A New Cvrossroad”);

d. Dr. Scott’s Personalized Healthcare located in Piedmont, South Carolina (“Dr.
Scott’s”).

15. Unfoftunately, although I discussed the customer access issue with Mr. Crawford, he

never gave me access. | knew that Mr, Crawford had a very good, friendly relationship with his

3
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former direct supervisor, Chance Ingle. Frar.xkly, [ was concerned that if I continued to bring the issue
up, Mr. Crawford would hold it against me and it might negatively impact my access to other
customers that depende:d on to perform.

16. Beginning in late 2015 (October — December), 1 noticed a decline in the quality and
frequency of communications that I had with Mr. Crawford. Prior to that time, we regularly talked by

~ phone (sometimes daily) and often met in person to communicate on our business development and
customer scr;/icc activities. Each of us néeded to know what was going on with the Millennium
éustomers we were supporting.

17. As 2016 progressed, Mr. Crawford became less communicative, less available and
less rcspbonsivc. I sensed something was different with him.

18. During early 2016, Mr. Crawford, spoke increasingly negatively about Millennium.
He 'claiméd he was upset about a recent senior management change.

19.  Some of his other comments to vme now seem like they were intentionally and
strategically placed. For example, prior to resigning, Mr. Crawford randomly commented to me that
Orthopaedic A.ssociates(identiﬁcd above) was likely going to pull its business from Millennium. He

' claimed that the customer was purchasing an expenéivc “LC-MS” léboratdry machine that would
allow it to process its entire urine drug te_sting (“UDT”) internal]y. I thought this comment was
stran‘ge, because Orthopaedic Associates was a customer that Mr. Crawford had previousl)‘/ shielded
from me. He had not talked much about the customer previously, unless it wés to discourage me from
making relationship calls. So, the comment about the LC-MS machine seemed out of place.

20. Mr. Crawford resigned abruptly, effective April 8, 2016.

21. Regarding his resignation, Mr. Crawford told me he had resigned and that he “was
taking some time off” or words to that effect. I specifically remember him telling me that he was

“gelling out of the lab business.” He also said he was “probably going to work in cancer genetics.”

4
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22, When he resigned, I focused on contacting all of the customers in Mr. Crawford’s
former territory and schedulipg meetings. | was particularly focused on contacting the customers to
which I had previously been denié-d access. [ wanted to make those Millennium customers a priority.

23. I promptly arranged a meeting with Orthopaedic Associates after Mr. Crawford
resigned. Orthopaedic Associates had previously been a valuable customer to Millennium, typically
requesting a few hundred UDT’s‘each month. Tarranged a luncH meeting with one of the customer’s
decision-maker doctors that took place on April 28, 2016.

24. The doctor with whom I had lunch volunteered that he knew Mr. Crawford both
through Millennium and outside of work, through church. The doctor casually told me that Mr.
Crawford “wa's‘venturing off to start a new lab business with a couple of his buddies.” 1 was
surprised to hear this, because Mr. Crawford told me just a few weeks earlier that he “was getting out
of the lab business” altogether.”

25 l> asked this doctor about Mr. Crawford’s prior statements to me that Orthopaedic
Associates’ was planniﬁg to purchase an LC-MS, machine and take their laboratory work in-house.
He appeared surprised. He told me “no,” the practice had no plans to purchase that equipment. The
doctor explained that the bractice had explored that issue “some time ago,” but that the equipment
was too expensive and not financially justiﬁéd. This caused me to question whether -Mr, Crawford
had deliberately misled me with the information about the custémer taking its lab work in-house, in
order to discourage me from focusing on that telationship after he left fhe company. Given Mr.
Crawford’s close relationship with the doctor I met with, and his close relationship with the customer
generally, it is reasonable. for me to conclude that Mr. Crawford would have known the customer’s
ultimate decision nof to purchase fhe LC-MS machine. Also, I had leémed that he lied to me about
“getting oul of the lab business.” | rjalura][y suépectcd Mr. Crawford might have misrepresented

other information about his plans and work activities.

5
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26. Unfortunately, that ]um;h meeting was the last meeting T was able to obtain with
Orthopaedic Associates. Now, when [ try to schedule business meetinés with the customer, [ am told
that the doctors “do not see a nee;i for a lunch at this time.” In mﬁr experience, it is highly unusual in
for our customers/doctors to consistently decline lunch meetings. |

27. Orthopaedic Associates was a customer that Mr. Crawford guarded from me while he
was cmployed by Millennium. It was a good customer of Millennium immediately prior to Mr.
Crawford’s resignation. Since his resignation, the customer’s volume has significantly decreased.
Based on what T later learned about Mr. Crawford’s éontact with éther Millennium customers
(discussed below), it is logical and feasonablc f"or me to. conclude that Mr. Crawford is soliciting or
accepting the business; of Orthopaedic Associates. believe Millennium is in immediate danger of
losing this customer altogether. |

28. I/also ﬁromptly arranged a business meeting with Pavillion Greenvilfc through its
office manager. Her first name is Maria. Maria helped me schedule a lunch meeting with one of the
doctors at Pavillion who is a dccision-mékcr when it édmcs to chaosing laboratory service pro'vidcrs.
The lunch meeting and informaﬁonal presentation occurred on or about May 3, 2016, The meeting
* was a success and [ was received vex;y positi\;ely. 1 felt good about grbwing the relationship. In fact,
we went ahead and scheduled a second lunch so that I could meet with another Pavillion Greenvville
doctor. The next lunch meeting was scheduled for May 19, 2016.

29. Unfortunately, the second meeting with Pavillion Greenville never occurred. Before
the meeting, 1 received an abrupt email from the customer telling me that Pavillion would no longer
be using Mi]]ennium’s services. The email, however, did not come from Pavillion Greenville; rather,
it was sent to me from an employee of Pavillion Mill Spring. Pavillion' Mill Spring is one of the

customer’s treatment facilities located in Mill Spring, North Carolina.
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30. I personally had never worked with anyone at Pavillion Mill Spring. 1 knew, though,
that Pavillion Mill Spring was a Millennium customer that had been managed previcusly by Mr.
Crawford.

31 I thought it was very strange that someone from Pavitlion Mill Spring would email
me to terminate the customer relationship. To my knowledge, I had never given my email address to
anyone at Pavillion Mill Spring. I responded to the email to try and obtain more information about
why the customer was cance]ﬁng. The customer did not reply to my response.

32. Millennium had just lost a good customer. 1 was disappointed and confused in I ght

of my positive lunch meeting with Pavillion Greenville on May 3. However, I immediately

suspected Mr. Crawford was involved in this decision, give that I had learned he was still in the UDT
business.

33. I next coﬁtaéted the Pavillion Greenville office manager, Maria, to try and learn more
about why the custoxﬁer was ending a solid business relationship with Millennium. I explained that [
was disappointed by the news and wondered what, if anything, I had done to disrupt the relationship.
The office manager reluctantly confided in me that “the North Carolina [Mill Spring] office has made
the decision to give the business to Kyle.” She was referring to Mr., Crawférd. The office managc;r
went on to tell me that she wanted to me to know th¢ real reason; she didn’t want me to think that I
had done anything wrong in my recent presentation in their office or in my handling of the
cusAtomer"s business. | |

34. Maria also told me that she had not given my contact information or email address to

. N g _
anyone Pavillion Mill Spring. Therefore, 1 immediately suspected Mr. Crawford had given my email
address to his contact at pavilion Mill Spring. Based on what [ now know, it is reasonable for me to

conclude, and I believe that Mr. Crawford did, in fact, provide my email address to Pavillion Mill

Spring in order to encourage that customer t() stop doing business with Millennium.
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35.  Even though Millennium had lost Pavillion Greenville and Pavillion Mill Spring to
Mr. Crawford, I continued to follow-up with Maria at Pavillion Greenville to maintain a good
rapport, Several weeks after Pavillion cancelled with Millennium, Maria told me that Pavillion
Greenville was using a lab company called “Paradigm” for all of its UDT.

36. To my knowledge, this was the first time I have ever heard of a lUDT laboratory
called “Paradigm” operating in my territory. |

37. Later, on July 5, 2016, the nurse manager for Pavillion Mill Svprir'lg (named “Kaye”)
also admitted to me during a phone conversation that Pavillion was usirig Mr. C;awford for their
UDT labs.

38.  Most recently, I have been trying to grow the relationships with A New Crossroads
and Dr. Scott’s. Both bracticcs are located in the samc office building in Piedmont, South Carolina.
These are two more customers of Millennium that Mr. Crawford guarded from me prior to his
resignation by limiting my access and contact.

39. Since‘Mr. Crawford resigned, both A Ne\y Crossroads and Dr. Scott’s suddenly and
unexpectedly stopped sending specimens to Millennium for testing.

40. » Based dn what T know, it is logical and reasonablebfor' me to conclud_e that Mr.
Crawford is soliciting or ac;:epting the business of these customers.

41. I sincerely and reasonably.believe that all of the Millennium customers who were
serviced by Mr. Crawford during the last eighteen (18) months of his employment with the company
are in immediate jeopardy of being solicited by him. I have discussed the customers that have already
been lost, some admittedly to Mr. Crawford. Others are in immediate’ danger of being lost. Losing
these customers will negatively impact Millennium financially and, in turn, negatively impact me
professionally.

42. [ can provide gdditional information on the volume of buéiness that Millennium has

lost from customers Mr. Crawford previously serviced since he resigned on April 8, 2016.
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43, Treserve the right to supplement this Affidavit,

This the {[TN\day of July, 2016,

N,

Natalie Brown
STATE OF “ Z Qg
T A= counry
I, _&L} a Notary Public do herby certify that Natalie Brown appeared

before me this day and acknowledged the due execution of the foregoing Affidavit.

WITNESS my hand and official seal, this the I \ day of July, 2016.

&()TARY PUBLIC

DESTINY ROW
,+1 Notary Public Stete of Texas

il a}; My Commission # 130633064
SAGESS My Comm. Exp. April 25, 2620

S TRTER,
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EXHIBIT C

Second Affidavit of Natalie Brown
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STATE OF SOUTH CAROLINA

) - IN THE COURT OF COMMON PLEAS
_ ) .
COUNTY OF GREENVILLE ) THIRTEENTH JUDICIAL CIRCUIT
)
Millennium Health, LLC, ) . CIVIL ACTION No.: 2016-CP-23-04218
)
Plaintiff, ) '
} SECOND AFFIDAVIT OF NATALIE
VS. )] BROWN
)
Kyle B. Crawford, and )
Unidentified John Does )
)
__Defendants. )
1, Natalie R. Brown, being first duly sworn, hereby depose and say:
1. I am over 18 years of age, and I am competent to testify as to the matters herein.
2. The statements made by me in this affidavit are based upon my personal knoWledge,

except as to any statements made “upon information and belief” As to statements made “upon
‘information and belief,” I believe such statements to be true.
3. The statements made by me in this affidavit are intended to supplement and expand

“upon the statements madc in a prior affidavit executed by me on July 11, 2016 (the “First Affidavit”).

4, I am currently cmployed by Millennium Health, LLC (“Millennium”) as Territory -

Manager 1. I worked previously worked under the immediate supc'rvis'ion of Kyle Crawford (“Mr.
Crawford”), who Wé.S most recently employed in the position of Territory Manager II prior to his
leaving his empioyment with Millennium in April 2016. |
5. I worked with Mr. Crawford within the teritory referred to as “Upstate South
Carolina” by Millennium. In my previous position as an Account Managerl 11, I worked with Mr
Crawford to fully support, service and maintain the Millennium customers that he belped oni ginate. [
have formed relationships with and gained extensive knowledge of the customers located in the

Upstate South Carolina territory.
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6. Through my employment with Millennium, [ am familiar with the lawsuits which
resulted in Millennium’s settlement with the Department of Justice and agreement to enter a
Cbrporate Integrity Agreement (“CIA™). 1 am generally familiar with the allegaﬁons that Millennium
allegediy billed federal health carc prograrﬁs for medically unnecessary testing and provided free
items to physicians in exchange for their laboratory.testing business, as well as Millennium’s denial
of the allegations. I am aware '\'that the CIA was reached as part of a voluntary settlement and was not
the result of any determination of lability.

7.- As an employee of Millenn.ium gmployed in a customer-facing sales position
throughout the pendency of the lawsuits and ultimate settlement, 1 am personally aware of the
climate among customers and throughout the industry in reaction to the lawsuits and scttlcmcnt', and
am personally aware of how the litigation and settlement were reccived and discussed by cuétomers,
competitors, and other industry pl'ayers.‘ |

8. During the pendency of the lawsuits and following Millenniun’s settlement of the
allegations, I personally witnessed competitors of Millennium employ tactics which were clearly
intended to use the litigation to their advantage and persuade Millennium customers to cease doing
business with Millennium.

9. Specifically, 1 personally observed printed - copies of news articles and other
documents ?égarding the lawsuits and settlement placed in various localions at Mﬂlennium
‘ customers® offices, including posted on bulletin boards >and even. in employee break rooms. I
reasonably believe that thesc items were placed at Millennium (;ustomers’ offices by various
éornpetitors of Millennium within the Uijstatc Soutﬁ Carolina territory, including corhpctitive
laboratory Ameritox.

10. Of the customers whom 1 witnessed being subjected to these competitor tactics within
the Upstate South Carolina territory, none was successfully persuaded to cease or reduce its business

with Millennium. I personally witnessed Millennium customers dismissing these competitor tactics

\

2
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by removing the items and even telling Millennium’s competitors that they were not interested in the
information.

11. On one occasion, [ wa; informed directly by a2 Millennium customer, CSRA Pain
Management, of an interaction between an Ameritox sales representative and the customer. The
Ameritox repré’sentative had scheduled a tanch meeting at the customer’s ofﬁce. During the
presentation, the representative offered a copy of an article regarding the Millennium lawsuits and
settlement, along with statements regarding -the allegations against Millennium. In response, the
nurses attending the meeting immcdiately ended the meeting and expressed to the Ameritox

representative that they were happy with Millennium and were not interested in hearing any more of

the presentation. CSRA Pain Management remains an active customer of Millennium. On another

occasion, I personally witnessed an interaction between an Ameritox representative and another
customer, The Hatfield Clinic, when the Ameritox representative did not realize I was present. The
representative arrived at the clinic and asked for a mecting, and was told by the receptionist that shé
would need to return another time. I was standing nearby and was within earshot of the exchange.
While speaking with the receptionist, the Ameritox representative asked the receptionist if The
Hatfield Clinic was aware that Millennium was involved in the lawsuits and was ﬁling‘ for

\

bankruptcy. The receptionist responded that the cliuvic was well aware, I then introduced myself as
- the Millennium representative to the Ameritox rcprcscntativc,-ivhom I had met prcvionsly,k 'ar\xd
offered to meet with her to provide her with accurate information regarding the lawsuits and
. settlement and avoid Ameritox.misreprcsentihg facts to our customers. T never recei\./cd follow-up
from the Ameritox representative regarding the offer. The Iiatﬁeld Clinic remains an active customer

of Millennium.

12. In my personal experience and observations, the competitors of Millennium who tried

to tactically use misinformation and news of the lawsuits or the scttlement to gain a competitive
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advantage were not successful. To the contrary, in the encounters I observed and of those which 1
heard, their tactics actually backfired.

13. Other than the customers referenced in the First Affidavit as those that I know or
reasonably believe to have terminaled their relationship with Millennium in order to work with Mr.
Crawford, I am aware of only one other Millennium customer within the Upstate South Ca‘rolina‘
térritory that has ceased to do business or reduced its business with Millennium during the pendency
of the lawsuits or following the scttlement and CIA. That cu;stomer, Southern Psychiatric Practice,

left Millennium duc to_complaints about Mr. Crawford and allegedly false representations he had

made to them about Millennium’s billing practices. Millennium is actively in the procéss of soliciting
new work from and repairing the relationship with Southem Psychiatric Practice that was damaged
by Mr. Crawford.

14. I am not aware of any other Millennium customer in the Upst@tc South Carolina
territory leaving Millennium or reducing its business with Millennium as a result of the lawsuits or
otherwise since the settlement. Millennium continues to act.ively do business with customers within
the Upstate South Carolina territory Millennium'’s ability to sustain and grow its sales volume and
customer base in Upstate South Carolina is absolute proof of the goodwill between Millennium and
its customers and prospects.

15. In fact, the number of accounts and volume of bu'si'ness in the Upstate .Souﬁ Carolina
territory is largely the same as it was before the ;enlement of the lawsuits was announced.

16. All three of the Millennium customers which I know or believe are now doiné
business with Mr. Crawford——Pavilion International Mill Spring, A New Crossroéd: Addictionology
Associates, and Orthopaedic Associates, PA (this customer is still doing some business with
Millennium)—were customers with whom Mr. Crawford would not allow me to have any significant
or. direct contact. Millennium’s Territory Managers are expected tc-m allow Account Managers to

service all accounts, and this is how most territorics operate. Mr. Crawford’s insistence on excluding

4
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me from certain accounts strengthened his relationships and goodwill with those accounts, to the
detriment of Millennium, since those customers did not form any relationship with me or any other
Millennium representative other than Mr. Crawford. |

17.  Based onmy pérsonal observation of Millennium customers dismissing competitors’
attempts to use the lawsuits and settlement to solicit their business away from Millennium, and the
fact that I am aware of no Millennium customer within the Upstate South Carolina territory ceasing
its busincss with Millennium other than Southern Psychiatric Practice and those which I know or
believe to have left to do business with Mr. Crawford, I sincerely and reasonably believe that it is Mr.
Crawford’s existing relationships with Millennium customers gained through his cmploymeht with
Millennium, and not the lawsuits or settlement, which have caused certain Millennium customers to
leave Millennium.

18. Mr. Crawford’s willingness to utilize these existing customer relationships, which he

formed and grew through Millennium’s resources, to unfairly compete with Millennium will |

continue to jeopardize Millennium’s relationships with other customers previously serviced by Mr.
Crawford.

19.  Ireserve the right to supplement this Affidavit.

[SIGNATURE PAGE FOLLOWS]
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\

This the 3/~ day of July, 2016.

7 /,7 1ol P hern D

Natalie Brown
STATE OF Z0UTH Ch2ali WA -

LB county

I, %Qa)@ E M a Notary Public do herby certify that Natalie Brown appeared

before me this day and acknowledged the due execution of the foregomg Affidavit. .

3 54
WITNESS my hand and official seal, this the .' day of July, 2016.

| BROOKE EANGELL, :
ﬂ&ﬁgm
¥ COMMISSION EXPIRES 10282021 4 M

3_':; ‘ NOTARY PUBLIEL)

My Comm ssion Explres
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EXHIBITD

Agreement Regarding Confidentiality,
Nondisclosure and Noncompetition
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' AGREEMENT REGARDING CONFIDENTIALITY,
NON-DISCLOSURE AND NON-COMPETITION

(“Agreement”) is mnduthis iy duyof - 208, between Kyle Crawlond (refermed to
as “Einployee™) and Milleniiidm Laboratorics, 1nc., a Galifornia corporatioa locared at 16981
Via Tazon, Suito T, Sun Diego, Culifornis 92127 (roferred 10 uy “Company™). Upon execution
6f this Agresinent, Company agiees to discloss to Employee confidential information and trade
$50t6t8. 10 which Employse did xot previously have socess, This infoxmnlion is vital io
Compiny’s comtinted abllity to compete in the industry and thus is criticel to its coitinged
profitability, Company only agrocs to disclosc this information fo Employce in rclisnce oo
Employee’s promise not to use or disclose it as set forth below.

This Ageement Rq?':rding» C(;nﬁd;‘ bﬁuﬁtjf, WouDigelosire and Non-‘Cfomjm_itiou‘

: RECITALS:
A. WHEREAS, Employes is an eroployes of Company;

B. WHERFAS, Cmployee's employment by Company createa in Employes a duty of
trust and confidentiality to Compeay with respout to infunnation that is confidential, proprietacy
and/or not generally available Lo the public; !

C. WHEREAS, in the'course of fulfilling Employcc's dutics for Compeny, E;;iﬁlg‘:ycc
works directly with Company's customers through porsonul visity, télephone conversations, ¢-
mail and other means of communication;

D. WHERKEAS, Company sgiees to disclose to Employee confidential information and
trade secrets to which Eryployee did not previously have access, including, without Timitation,
uriique technical and non<tochnical informaticn dovoloped or uscd in comncction with the
business of Compunyi mfgrmation concérning the concents and idea behind the current, future
and proposed products and pracesses of Company, including, but not limited to, roscarch,
desipn details and specifications, inventions, formulae, diagrams, software, low chadts, uhigue
data, and methods of doing busincss; and markcting, customer, vendor, finmeirl, and cmployec
information related to Company including, but not liwited to, marketing techniques and
mdterinly; product or survice dovclopraent plans, busioess forocusts, price lists, profit
infarfielion, margin information, bank seeount records, financial statements, ledgers, deposits,
receipts, praduct information, inventory, customet lists, names and addresses of customers, and
any information and records concerning customers or other third parties which are unique to
Company (collectively, the “Confidential Information”). The term “Confidcatial Information”™
shall also include trade seoret information concerning any formula, pattem, device or
compilation of information which is used in Company’s busincss and proscnts an opportunity to
obtwin an advantagc over Cornpany’s competitis who do mot know or use the secret
information. The terin “Confidentiel Information” shall not includc information which: () iy or

bucomos gencrally availabls to the public through o Viclation o this- Agreement; (h) was:

available to Lmployee oo a non-confidential hasis prior to and apart from Employee's
relationship with Company; or (¢) becume or bevomes availuble to Employes ot 4 non-
conlidential busis from o third parly lawfully in possession theteol without sy obligation of
confidentiality, provided the availebility of tho informetion iv not based, to wny exlenl ox
degree, upoi Finployee's relationship with Compavy, Z/

Midlzanitm Labinatoriss, dne,. Aficsnent Reganting Py | Bmplnyen's Fitisls
Confidentislily, Nan-Distdosure wnd Nua-Comnpetilivn ’ .
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NOW THEREFORE, i consideration of Employee’s employment with Company and
in cpnsider-au.on of Company's sgreement to disclosc Confidential Information to Employco,
Comipany and Emplayee (collectively the “Parties”) agree as follows:

1. At-Wil Emplovmcut: : ‘ .

. This Agreement does not- confer tijjen Bmployee auy right to continue n the
employnient of Compny, nor does it affeet in wny wuy Cumpuny's night to tcromunte
Employce’s anployment at any time, with or without capse. Mmployee acknowledges that
Iniployee's cmployment is “at-will’ which means that either Company ot Employee may
fetininate Bruployes’s employmeiit at any time, with or withour notice and with ar without’
cange. Nothing horcin shall be interpreted to alicr Company’s al-will employment policy.

2. ‘ »C'?unﬁd_cr;lluhl Iuformation:

a, Nop-Disclosuce, Employice sball keep in swictc_:st"co}il'ldbn_‘cc and trost all

‘Canfidential Information, and Umployee shiall not divetly or mdirectly -

‘roveal, report, publish, wansfer, disclose, use, access, ar sell any Confideritial
ntormation, either durlng Efnployee’s employme or thereallér, or assist in
tmy of the eforcmiantioned sétions, excpt vy may benccossary ia the ordiniry
course af properly perfirminig Employse’s dulies for Company.

b. Unifoir _Compdtition. - Eimployee ackuowledges that the unauthorized
revelation, Toporting, publishing, transfct, sale, usc, acqess, or disclosurc of
Confidential Information s unfair. competition. Hmployee agrees not to
engage ntany {ime in unfuir corapetiion with Company.

c. Joadvorteat Disclosure, Employee shall promipdy advise Company ol any

' lmowlcdge of any uruuthorized folousc or uss of Confidential Inforoation

and shall lake reasonable seasures w prevent uoauthorizod persuns or entilics

from having access to, obtaining, or being furnished with any Confidential
nformation.

d. Thitd-Party_Coufidential Information, Company hay receivod ond ih the
future will reccive froin third partics their coifideritial or propriclary
i formation, subject to Compuuy's duly & rmuintsin the ‘confidentiality. of
such information and to usc it only for cortuin limiled purposes. Employes
owies Company ond such third parties a didy to hold a1l such conlidentiul or
praprictary infarmation in the strictest confidsnce, and shall not dicelase, vise,
fcceys, or aysist in (e avceds, use of disclosure of uny such confidentinl or
proprietary infoimation, except a3 may be necessary in the avdinary conrse of
properly petforminig Bmployec's dutiss as an employee vf Company.

¢ Tudicial Process. If Employce becomes. logally compelled to disclosc amy
Confidential Information in accordance with the requirement ol ey valid and
" legally ‘binding statite, regulation, court order, subpoena or docwument
discovery request, Emplayee shall intmedinlely provide Compsny with

Guployee's hailixds &/

Millcanivin Laboetorics, bie, Ageeturat Regaadiog ogs 1
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written poticc thereof so that Company may seek a protective order or other
reinédy and/or witlve compllangd by Dinployee with this Agrecment, If such
protedtive order or -othe romedy s not sought within fifleen (15) days
Tollowing the feceipt by Company uf any such writicn fotice, or if Company-
wilives compliance by Bmplayee with this Agreemont, any such waiver 16 be
eflective only if it js in wriling Ewployoo shall thereafier be permiticd to
disclose only thar portion of Coffidential Infannation which Bmplayoe is
adviged, by writen opinion ol Compuay’s legel counsol, vy bicing legally,
required ta be disclosed, and Hrployee shall use reasonsble otforts th Obtain
relinblo assnrances (hat confidential tréatment will be given to onfidential

Information so disclosed.
£ No_Prior_Disclogite,  Fniployee “hershy -pepresents ahd -warronty ihat

Ewmployco hés not previously disclosed o used. auy Confidential fnformation

exvept ay was ficcessary in ithe ordinary couise of ';_mp_c_rly ‘pectorming -
Employee’s dutics for Cornpany. '

g ldcutification Of Confidenlial _Information. ‘fhe Parties agres that
©9Confidemial Infofmation” shall include dot valy nformation viompassed

it the definition in Recital D above, but also information that I marked using
a lepend such as “cotifidental” or “proprietaty™ or if not so muked, i
reasonably understood by Emmployee from the context of disclosure or figin
the information isolf, to be confidentlal. Informazion which is disclased
orally or visually falling withio the ucope of the information described in
Recital D is deemed Confidential lafarmation. Any issue 8s to the
confidentiality expectations of Company rejgarding purticular infonmation
shall be submitted ta Company for determination.

Conifidymtinl Tnformntion Of Prior Emplovers. Employee ogrees nol 1o
diselgse to Compiny and ol to usc in oy way in conficstion with
Employee’s employment thecewith any’ confidentid] inforwation of trads
scerels ofany kind, or ony embadimenis thereof, that Rrployic obtiined uy »

"yesult of cmployment with any previous emplayer.  Umployes herehy
represens that Tanployeo does fot polsess ay documneuls ©f hings
ambodying trade scoréls or tppﬁdt3'11tiul»iixfbr}mﬁ(‘)u‘bf:xrriy former employee,
dnd scknowledges hnt this fepreventntion is . niatemal torm of this
Agrecruent:  Spécifically, @nd withodt Limitation, Employge agrees. to use.
anly Hwployes's general kaowledge, experients, ahd skill in connection with
Emiployte's employment with Campaiy and acknowledges that this is the
puspiose for which Esriployes lus béen hired by Company,

b Fiitire Employtiient. 11 Bmployees, in the futurs, socks or ds offered
cmployment by any other company; firm, or person, Employes agrees W
provide & copy of this Agreoment to the prospective employer hetore

accepting employment with that prospsctive employer.

e
Mibebpium Lyboratodies, Ina, Agreemend Regarding Prgs 3 Broployue'y lniliuls ._4_..
Camfidsotiality, Nao=Dissloewr ind Nea-Cumpelitioa
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3. Non-Sglivitation Aud Noen-Cowpetition:

Y, Dun,nw Enm)n\mscm During Employee’s employment with Company,

------

dircedy or mdlrectly, with any of Company’s products or services; (b} be or
beeomo » stockholder, partnar, owner, officer, director, eniployee or ageat of, ot
a consultont to, or give financial or other assistance to, any person or endity
engaged o or considering coguging in any such busincss; (0) scck in competition
with Company’s business to procure orders from or da business with any
Compuny customer; () solicit, or contuel with g view to the cngagement of
employment of, any person who is a Company employee; (¢) sock to confruct or
engage (in such & way us to advemscly affoct or interfere with Company's
business) any person or entity who has been contracted with or eoguged t
deliver goods, maderials or services to Campany; ot (f) engage in or participate
in axy effort or act to induce any of Compatry’s custorners or employees 10 take
uny sction which might be disadvantagcous 1o Company; pmvlded., however,
that nothing herein shall prohibis Lmployee from owning, as a passive inveslor,
in the sggrogate not morc than 5% of the outstanding publicly traded stock of
any corporation 8o engaged

b, Aftei: Terminatian Of Employmmt er:monshm To protect the lepitimate
intcrests of Company in, amoog other things, pratecting ils Confidential
Information, omployment relutionships, rolationships with C'ompany customers
and poadwill, and in considetation for, among other things as provided in this
Agreement, Company's promige to give Buoployec certsin Confidential
Information, some of which constitutes trade secrets of Company, which
Cmployee did not previously have and to enlorce Employee's promise not iv
disclose such Confidential Infcrmuuon, Employce hercby agrees to bs legally
bound o the following restrictive covenants, which Fropleyce aoknowlcdgbs snd
agrecs are reasonably necessary and namowly tailored to protect Company’s
legitimate business interests:

(i)  Non-Sol icimiioniNnn-Cn mpetitioty:

IN ("LORGL NEBRAS ( ) WISCONSIN
OXNLY:. Hmployee'and Compatly ggres: that during the penud of (e, 7 a0y,
Employes is principally emmloyed i (ho States of GEORGIA, NEBRASKA,
OKLAHOMA, or WISCONSIN this subsectlon paragraph 3(b)({{) will not he
vonsidered part of this Agreoment and will be roplaced in its entirery by Exhibit
A 10 thig Agréement, which is incorporatesd by reference. Employee undetrstands
and acknowledges that the usc of Exhibit A is ficcessitated by the requlrements
and peculindties of the laws of these states. Ixhibit A will only apply if it is
attached hiercto snd signed by both C'ompnny und Employce.

N LOUISTANA ONLY: Employee and Company agroc t‘nat durmg the,
period of time, il any, Employee is principally employed in the State of
LOUISIANA, thig snbsection paragraph 3(b)(H) will enly be offective in the
parishes n.n.d/or countics listed in Exhibit B to this Agrcomont, which is

Millesinau Laboralorles, e, Aurvetnent Reyunding - Pugo 4 . Cmpluyee's Inicials é
Coafidentinlity, Nos-Disclostre eud Nou-Caupetition :
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incorporated by reference,. for 50 long-as Company coutinuies to” carry on ot

cogupe in Compady’s Disiness in Such purish and/or comniy: Hmmloyee

understands and acknowledges that the use of Exhibit B is necessitated by the

requiranénts dnd peculianties of to lnwe of (he State of Lonisiana, Exhibit B

will only apply if it is attached hereto and signed by both Compaty and
" Employee, - -

_ IN ALL OTITER STATES: Employce agress that Dmployee will not, -
direatly or indirectly, sclicit, accept, or sarvice the busivess of &Ny customets or
potegtiad customers with whom Ermployso worked or direetly conticted duridg

- the ¢ighteon (18) months preceding Rinplojee’s terinination of employtment with

- rospeet to products or Scrviccs conypetitive with those uffered by Company i the
cloké of Groployoe’s employment. Hiplayée agrees‘that this restriction will lagt
for .one (1) yeéar from the ePfective daw of Employee’s termination from
Compiwy. ~ Employes dgroes ihiat application of this covenant to certain of
Compatiy’s business felationshipy instcad of a geogruphical arca s the most
feasoriable, end thé fnrrowest, metiod of protecting Compnay’s legitinate
business interests, Cenfidential Information, und goodwill. _

Should Employee breach or violale this psragraph 3(6YD) of fuis
Agreement, the one (1) year period of Employee’s obligadons specified in this
paragraph of this Agrecment will be extendod by the psriod of timc for which
Liployeo was in breach or violation so that Cainpany is provided with the
beuefit of the full one (1) yewr period.

Though, Company has rnadc its bust &fforts to creale o Tesriction o
narrgw &k posaiblé, Employes tndcrstands and agrecs thit onc of the purposcs of
this- Agrecimical is to protect (e information deseribed above. Under ary imd al)

© gircumstarices, Hmployee's mse of Company’s Confidentisl Infonmation to
conmpete wginst Copeny I3 prohibiled by this Agrsement, and Employoe
aprees with that prohibition. ' ' o

(1)

This covanant does not prohibit Bimployee from being eraployed by a
business that competes with Company afler the termination of the emplayment
retationghip with Company o long as Ediployee does 56 withm the parameters
of tlic precoding purnureph md without vsing of disclosing any of Company’s
Cornifidential nfonmation. Emjjloyee understarids and ngrees that this restrictive
covenant is designed, among other things, to cnforce Employce’s promise not to
disclose Confidentia! Inforination. Accordingly, Employec agrees that this
restrictive covenant proteets Compuony’s legitimate business inletests und that
the restrictions in this covennat are reasonable, )

Millcunlum Labocatoclen, e, Aguoxowat Regardlag Hage s Employer's hidala &
Canfidentllty, Noo-Disclosurs aod Non-Competitios
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(i)  Non-Solicitation Of Bmpioyees:

Emplovee agrees that Bmployee will nat, directly or indirectly, sulicit,
induce, or attempt to induce sny olher cmployce of Conipany who worked for
Compuny during the eighteen (18) months preceding Employce's tormination of
employment, to Jeave Company’s employ to work for a competitor of Conpany
in the yumc or sjrilar capacity as the employee worked for Company during the
elghteen (18) months preecding Emplayee's tetmination of employment.
Employee agrees that this restriction will Iast for one (1) your from the effective

. date of Employee's termination from Company.

47

‘Nothing contsincd herein shall grant a license, assignment, or conveyance under any
patent, frademark, capytight, or other intellectual property right. All Confidential Information
will remain the exclusive property of Company, and Employee will have o rights, by liccnse
or utharwise, to use Confidential loformation except as expressly provided herein,

S, égnoyﬂodﬁmcutx Of Employee!

”Ibc covonavts in this Agreement are given by Enployes woknowlodging and agrecing
ag follows:

a. Hach and all of the covenants and resitictions contained in this Agreement are
. rewsonablc and valid and necessary for the prolection of the legitimate business
interests of Compuny, and any «nd all defenscs to the strict enforcement thereof

by Conrpu.uy arc hcrcby irrevocebly aud unconditionally waived by Lwmployes.,

b. The covenants contained in this Agreerent ars cgsential elements to Emplayee's

continued employment with Company; but for the agrccment of Emplayee to -

give such covonants and to abide by the respective lermy theroof, Company °
would bave tetminated Employee,

6. Eemcdh:i:

Without limiting the temedies available o Coupany, Pmployce acknowledges that
monetory damages al lsw will be an insafficient remedy in view of the irreparable barm which
will be suffered by Company if Employee should treach or violate, or threaten te breach or
violate, any of (he terms of this Agrecment and, without limiling the rclict availablc to
Company, Employee Jerehy imovocebly agross that Company may apply for and have
ternporury: injunctive and other equitable relief in any court of competent jurisdiction
specifically to enforce any such terms upon the bruach or violation ot-threatened breach or
violation thercof. Furthermore, Company shall have the right lo (lenminute Emplayee
immediately upon any breach by Employes of this Agreoment. Nothing in this paragraph shall
be interpreted to limit Campany®s right to terminate Employce,

L
Mithwium Laboratariey; Ine. Agresment Regardlig T'age 6 Cruployec's Tnitiale
Confidearinliy, Mdz-)inatusto aol Hot-Gaemachion
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This Agreement, or any portion of it, shall not be construcd against the party who
drafled it . ’

8,

Tho Partics declarc and ropresent that in making this Agreoment, it i imderstood and
agreed that cach ling cedid ftcavelully; knows {he coutenls and has signed a8 a free, réasoned
and indépendeut set. Ench rolics wholly upon hig, Tir or its ovn judgmwat, bélief wnd
Inawledge and has nét been influenced W any exisnt Whaisaever in enfering this Apreemet by

" any represcotations or statcmcnts made by uny other purty or by woy pemson of persons
representing any other party.

9. Sigugtures:

Thls Agreement may be executed and delivered in sepatate countesparts, ¢ach of which,
when sl arc so cxceuted and delivered, shall bo deemed un original end togetber shall constitute
a single instruyment. ' . .

o Defense And Effcctive Of Terminstion:

10.  Severalillity, Refursostion

_ 'he invalidity or unenforceability of any part, térm, portion or provision of this
Agreoment will in 3o way sffuct the validity or enforceabilily of any other par, ter, partion oF
provision. Tn the event that any part, term, portion or provision of this Agreement is held to be
mvdlid or uncnforeeablo, Company and Employce #ee fhat the remainiug parts, terms,
portions or provisions will be deemed in full force dnd ¢ffoct as if they had bwn exceuted by
hoth Company and Dployte subsequent (o the cxpungement of (he invalid or unenforceable
part, term, portion or provigion. '

1t is Company’s iutention to resirict Employcc’s sctivitics only fo the cxtent necessery

for the protection of the legitimate business interests of Company, and both Conigaiy and

Employcc specifically sgree that should any of the parts, tormms, portivtis ur provisions set: foxth
in this Agresment under uny set of circumsnces nol now fateseen by either Comparny ot
Employee be deeméd too hroad for that purpose, said parts, terms, portions or provisions will
neverheless be reformed by the court and will be valid and enforceable to the fullest extent
permitted by law. .

The restrictions, covenants and agreements conteincd in. this Agrecnent will cach be
construcd as independent of any other part, term, portion or provision contained in this
Agreement, and the existence of amy claim or cause of action by Employee against Company,
whother predicated on this Agreoment or otherwise, will not constitule a defense to the
enforcement by Comipany of such restrictions, covenants and agreements.

Company snd Employee furiber agree that this Agreement will remain in full force and
effect regardless of whether Company ot Employee terminates the employment relationship,
and regardlesy of whethor such tcrmination wag with or without cause,

aillenisu Labamialer, fuc. Agicouoca! Regading Page 7 Employoce’s lujtlaly &
Caavhleniidfiny, Noa-THyelowiirs frd Nen-Competiden
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11.  Heudiups:

'the headings of pamgxapha in this Agrocinont are for convnience only. The headings
form no parl of this Agréement and shall not uffect its interpretution.
12. Enlive A;recmcut‘

This Agreement supersodcs any other agreement respecting tonfidenliality belween the ‘

Partics, cither oral or written, and contains the entire agrsement between the Parties with regard
to the confideutiality of information suppliod by Company to Employee. Ewch parly
acknowledgey that no roprosentations, inducements, promises or apreenents, aral or otherwise,
have been made by any purty, any attomey for any party, or anyons acting on behall of oy
purty, which ure not contained horcin. This Agreerent is the full and final agreement between
the Parlies. Any modification to this Agrecment ghall not bind the Partics unlcss sav forth in
writing and executed by all the Partics.

13, RightTo Inform:

Without limiting Company’s rights, Company is éxpressly granted pettnission 1o
discloge 14 third. pariica, such ay customuxs, and conpctitors, thc fuct thdt Employoe hus agroed
to the terms of this Agreement,

14.  Walver:

No right or rcmcdy given to Coxipany on the bréach of any provision: ol {his Agrecment
is intchded by the Partics to be exclusive; catl ahall be cumulntive and [n addilion w any other
remedy provided in this Agreement or otherwise available at law or in equity. No faflure by
Company 0 ¢x<:ruso, end no doldy in cxcreising, any right shall oporate as & waiver of that
right, nor shall any single or partial exercise of any right, power, or privilege preclude Company
from any other or further excrcise of a right, power, or priviloge granted by this Agreeincat or
otherwise. No waiver by Company of a breach, failure of sny condition, or any right or temedy
contgined in or grunwcd by the provisions of this Agrcorhomt shall be cfteotive unless it is in
writing and signed by Caompany. No waiver by Company of any breach, failoce, xight, or
retnedy shall be deemod & waivor of any other breach, fyilure, eight, or remedy, whether or not
similar, nor shall any waiver by Company c.onsuwts a contnuing waiver unless the writing

s)gnod by Company so apecifies.
15. Chulce Of Law:

This Agreewent will be goverued exclusively by, and be construed and enforced in
accorduncc with, the laws of the state where Employee was principally employed on the date of
Emplayes’s termination, without regard 10 conflicts of law principles. Cotupany and Employee
agree thet they will not contest and hercby waive any challenge to the choice of law provision
in thig paregraph Lo any disputc or clyim arising from or related to this Agreomont.

Mslenniurmn Lubenstories, nc - Agresment Regarding Prge & Pmployee’s Talddaly | k

Confidentiaiity, Nou-Disulusuro und Nea-Compolitivn

ROA_0095

812v0£2dO9102#3SVO - SVI'1d NOWWOD - ITIANITHO - Nd €% €1 43S 9102 - 314 ATIVOINOYLO3 T



16,  Yenue;

Employce and Company agroc that any, legal proceedings arising under or related to this
Agreement will be filed and resolved solely mnd enclusively in the county, municipality or
parish where Employee way pringipally employed on the date of Employee’s termination.
Company and fimploycc agree that thoy will not contest and horeby waive any challenge w the
exelusive vonue provision in this paragraph to any dispute or claim arising under or related to
(his Agreement. . '

17, Attorieys’ Fees:-

In any lcgal praceeding brought by either parly to enforce this Agreement, the
prevailing party shall be entitled to be reitnbunsed for reasonsble logal foes by the uther p'twt?.

18. 'Re'tu'hi.O_i' Confidedtln] Informiation:

Within two (2) duys after any‘ wriltan request by Company, Empioycc shull promptly
return all copies of Confidential Information, without retention of any copies thexreof.

19. Cumulstve Obligativng:

. This Agreement shall not be construad to limit or restrict any obligations ymposed upori
Frployee by the Tuws pertsining to privacy, trade scercts, and the like.

I HAVE READ THE IERMS LISTED ABOVE AND ACKNOWLEDGE MY
UNDERSTANDING OF AN AGREEMENT WITH THOSE TERMS, AS EVIDENCED

BY MY SIGNATURE BELOW. N

COMPANY:

. o
SR s A_',_‘_._-—_f;"‘_';'ﬂ"— .
‘ /(xy/up-ﬂ@ﬁ.m”&gﬁmﬁyé‘s'Sibli;ih'a"a

Cmployee’s Ponled Nume ~ Howard Appol

Pregident

o fo[rl )

Datc Date
Milleanivm Tabamanies, o¢, Agroement Regnrding Paged Eroplovec's Initlal __K__/__

Crofidemiality, Non-Disclnztiew and Non-Competition
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16. y_ahne:

Employte end Company agroo that any legal pmcead.mgx arjsing under or related to this |

Agrooment will be filed und rosclyed sololy end exeliwiycly in ibo couaty, municipality ot
parialy wheee Employeo wan principaily smployed ap the date of Bmployee's terminatian.
Cumnpany s Broployso agree that thoy will not contost nad harsby weive aty challarge to tho
cxeluslve veiue pravision i this pamgraph to any dispute or claim aﬂsmg under or related ta
thiy Axrsement.

b ¥ A..L_qx_'gﬂﬂ_e_ :

In any legs) proceodlng browght by either party 1o cnfivice this Ageeemeat, the
prcvailing party shall be entitled fo be reintbursed for ceasonable Jegal fes by the other pa:ty.

18. Rehun Oﬂ'Cng]ﬂg.uﬂn! Inforpsiion:

Within two (2) days after any written request by Campany, Hoployeo shall promptly
rolurn all oopies of Confidential In Dyrpmtion, witliout rctcution of any copics thereof.

19.  Cumufative Oblgstions:

This Agreesnal shull nat be construcd to limit or restrict say obligstivas impused upuz
Employee by the laws peralning 1o privacy, trade recveds, and the Hke.

L § NAVE READ THE TERMS LISTED ABGVE AND ACK\\OWLEDG']! My

UNDERSTANDING OF AND AGREEMENT WIT'H THOSE TEHKMS, AS EVIDENCED

BY MY SIGNATU Rl" RELAOW.

EMPLOYEE: ;5 . QUMPANY:
/ " . ' _ ___‘_——-"' =

4 S A C xﬂ::ft{"ﬁ'cﬂ*{?.u(uuvc s Sigpaterd

éj ;M xf’ | Ceau Reprstiltve’s 5 ,;m
Kl “(mwl'md o // M -
Employc: s Priited Name Howard Appel
Prosidont .

whefd lQ/CSLLLL_ _.
Dah? . Duoie "
Millejiiem Lobonndes, TR, Agroamene kegardhig g d wlr;sm Tnitteis X~
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EXHIBIT E

: Affidavit of Defendant Kyle CI‘EIWfOI‘d

" ROA_0098

81Z¥0£2d0910Z#3SYO - SYI1d NOWWOD - ITTIANIIEO - Nd €€¥ €1 das 910z - 34 ATIVIINOYHLO3713



COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA | )
. ' ' )

COUNTY OF GREENVILLE ) Civil Action No. 2016-CP-23-04218
)
Millennium Health, LLC, )
)
Plaintiff, )
)
V. )
. )
Kyle Crawford, and Unidentified John )
Does, )
s )
Defendants. - )

AFFIDAVIT OF KYLE CRAWFORD
1. I am at least eighteen years of age and fully competent to testify to the matters

stated within this affidavit. This affidavit is based upon my personal knowledge. - '

2. I am employedhin sales at Paradigm, LLC (“Paradigm”). My primary focus at
Paradigm is establishing our cancer genetics and blood testing lab services, although until
recently I was aisd involvéd in urine drug testing. Paradigm offers medical services for hospitals
and doctérs’ oﬁces in three key. areaS'; blood testing, urine testing, and cancer genetics.

3. After several years as a> salesman for other companies and products, [ joined
Millennium Health, LLC (“Millennium”) in 2011 as a cusfomer support specialist for. the
territory of Tennessee. Later, in 2012, I moved to upstate South Carolina to serve as a Sales
Specialist. I was later promoted to Senior Sales Specialist in 2013.

4, In 2011, I signed the Agreement Regarding Confidentiality, Non-Disclosure, and
Non-Competition with Millenﬁium. However, in March of 2013, I recall signing a new non-
compete agreement with Millénnium, as did a great many other employees at that time..This

agreement was not su'ppoirted by any consideration and would therefore be unenforceable.
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However, I was not given a copy of this 2013 agreement, and Millennium claims that either I did
not sign the agreement or that it cannot find this agreement. ‘

6. From 2011 to April 2016—when I resigned my employment with Millennium—I
managed a number of accounts for Millennium. Within the .last year of my ‘cmployment, I
typically managed approximately forty to fifty active accounts at a tir'ne. Contrary to insinuations
of my nefarious intentions that Natalie Brown has included in her affidavit, I did not shield her

_from acceésing certain customers with the intent of Stealing themb awéy when‘I left. As Ms.

. Brown well knows, customers sifnply interact w;all with certain pepple better than :others,
generally for reasons no more complicated that how personalities mesh between a customer and
a particular salesperson. I had several customers that were mbre comfortable with me than they
were with other Millennium employees, and so I handled thesé customefs personally. Ms. Brown
also seﬁiced certain customers that she was the primarily support specialist on, simply because
the customer preferred working with Ms. Brown. I never “excluded” Ms. Brown from any
customers.

7. ' My ultim’a_te decision to leave Millennium’s employ was bascd on several factors,

" the most serious of which concerned Millennium’s fraudulent and illegai corporate practices that
came to light in_the fall of 2015 that resulted in Millennium entering into a Corporate Integrity
Agreement (“CIA™) with the Department of Health and Human Services Office of the Inspector
General in October 2015, as well as paying a $256 million fine to the federal government. In
addition to ordering excessive, non-patient specific tests and thereby defrauding Medicare and‘
Medicaid, Millennium obtained business through illégai kickbacks (i.e., offering .“free” sample

cups to doctor’s offices on the condition that all specimens be sent to Millemiium for testing).

Millennium’s actions resulted in an increased level of distrust between my customers and
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Millenmum, of which I was the face and representative. I faced questions every single day from
customers and prospective customers after the CIA was sxgned Not only was the credibility and
goodwill of Millennium d'eeply damaged by Millennium’s own actions, I found that my own
credibility w1th customers and potential customers was being undermined by the fallout of
l\/iillennium’s fraudulent activity. 'I'liese company policies were later determined by the

Depanment of Justice to be fraudulent, and they occurred in accounts that I serviced and which

N

Millenmum is now trying to shield from moving their business to Paradlgm Tlns included .

Millennium’s direction to its employees that we distribute “free” sample cups to. prospective

customers, which was one of the practices that caused Millennium so much trouble later.

: Ultlmately, competltors of Millennium used these developments to thelr advantage by dropping

off newspaper amcles at our customers’ ofﬁces about Millennium’s activities, along with their
business card and the implicit promise that they didn’t defraud their customers. |
| 8; ' We were provided with talking points from Millennium’s legal department and
semor management to use in defending Millennium from these charges which meant I began
spending more time defending the company than\makmg sales on its behalf I also caught heat
from my customers and potential customers-because of a new billing practice that Millennium
put in place that resulted in many of my customers patients being sent collectlon notices for
| certain tests. Millennium did not bother informing me of these changes, so | had to deal with the
.fallout directly with my now-angry'customers. These developments with Millennium resulted in
the loss of several of my customers in the last few months of my employment. The idea that ani'
of my alleged actions could have damaged the goodwill of Millenniiim or the trust that it had
with its customers more than Millennium’s own shortsighted and illegal actions already had is

simply not true. I cannot damage those relationships if Millennium has already destroyed them.
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9. Not only was my reputation being damaged by Millennium’s practices, but 1 was
also dealing with drastic cuts in my pey and elimination of my car allowance. By the beginning
of April 2016, 1 was facing the reality that Millennidm was cutting my commission nearly in
‘half, which was a significant financial loss for me. I am the sole breadwinner in my family, as
my wife stays at home te take care of our two young dat\ghters, and with the impending bhjth of

"~ our third child rapidly approachmg, I could not afford to have my compensation unilateratly cut
in half by Millennium so that it could pay the fines for its own poor busmess declsxons
Miilennipm’s decision to file for chapter 11 bankruptcy protection certainly didn’t help my
confidence in the direction or future stebilfxtytof the company.

10. Aﬁer I made my decision to leave Millennium, I did not solicit any of my

Millennium customers to leave with me and go to my new employer, Paradigm. I simply

informed these customers that I was Jeaving: Several of them asked me where I was going, and
when I told them, they decided to go with me, at least partially because Paradigm would t)e
offering additional services (blood testing and cancer genetics) that Millennium did not offer.
They, after all, knew me and were comfortable w1th me, not w1th Millennium. Before 1 would
agree to their request, I required them to sign a nen-sohcxtatlon acknowledgment that affirmed
- the simple reality: that 'they‘\mileterally deeided to come over to Paradigm and that I did not
solicit their business et all, either before or aﬁer leaving Millennitlm. (See Non-Solicitation
Acknowledgments, Attached as Exhibit 1 to this Affidavit). These business include Orthopedic
Associates in Spartaneurg, SG; Pavillion International in Mill Spring, NC; and A New Crossroad
Addlctxonalogy Associates in Piedmont, SC. Each business reached out to me about coming
along to where ever I ended up working. Additionally, none of these accounts are currently bemg

r

serviced by me; all servicing is being handled by other Paradigm employees.
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11.  While I was cxﬁployed with Millennium, an essential part of my job was éoliciting
new business. Many éf my customers were gainéd only after a long wooing proéess, sometimes
over several years. For example, just in the last 12 months of my empldyment with Millennium, [
had approximately 75 lunches with prospective customers, and we 6n1y wound up doing business
with 5 to 10 of them, which means that I solicited 65 to 70 prospective customers with whom
Millennium ultimately did not do any business at all. This seemingly benign fact, however, could
have potentially devastating consequences, as the non-competition_ agreement that Millennix#n
seeks to enforce purports to prevent me from soliciting or accepting the busiﬁcss of “customers

or potential customers” that I ever contacted within the last 18 months of my employment.

Millennium is, in effect, seeking to prevent from working with a great many businesses that it

has never done business y'vith and that I have never done business with. I can’t think of any
legitimate reason that Millennium wouid seek to prevent me from doing business with these
potential customers other than an attempt to prevent legitimate competition from a competitor.

12. Upon my resignation, I returned all company documents to Millennium as
réquircd, and Millennium wiped my cell phone of all company information. I do not have in my
possession, nor have I given to my new employer, any confidential information of Millennium,
nor have I used any confidential information of Millennium for competitive purposes.

13.  Regarding any conversations I had with Ms. Brown prior to my resignation, Ms.
Brown seems to believe that I had some sort of obligation to relay to her all of my future plaﬁs in
employment or personal matters. Of course, I owed her no such explanation. I did tell her that 1
was interested in cancer genetics, which is one of the areas that Parédigm is specializing in, and

an area that Millennium does not practice in.
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14.  This affidavit is true and accurate to the best of my knowledge.

)22/t

I }‘l){ ny’"f(jrd ' Date

Swom fo before me this
2T day of Iuly, 2016

(Q ot B\&Owﬁlﬁ

Mhtary Public for South Carclina
My Comriission Expires:. 0 VZ - ZH . _
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NON:SOLICITATION ACKNOWLEDGMENT o3

Z

The undersigned hereby ackrios lcdg,cs he f / % Q=

/M’ea) Crotorond [DR. Joph's 53@%950/7 120 / ares 2k

, I havé voluntarily chosen to do business with n O

7( le_ m,.!,l—o.t N and Paradlgm LLC. : @ r

o

This busmess was not ducctly of N rn,ctly aohcned by ]/ yl LC«‘W«CJ A , but mm;ijd c? A[ 8 3’,
undersigned on behalf of f A u) LR oSSRD A /,p/.z Scotts Pe/won ZCE/ 74)6@@

No payment or other consideration was tendered by Paradigm LLC or ZVJ(L &bwlg\«‘o}\ for
the execution of this document; instead this document is executed by the iddersigiied freely and
voluntarily as an exprcssm ﬂfe undersigned’s intention and non-solicited decision to do
‘business with _ }fsqk’, v"g and Paradigm LLC.

1 SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION, KNOWLEDGE, AND
BELIEF.

vt _CJezflG
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NON-SOLICITATION ACKNOWLEDGMENT

The undersigned hereby acknowledges the following:

On behalf of 0&#& pazoA"f, ?ﬁfsmave«{/oluntarily chosen to do business with

_ __v)/L _ﬁgﬁéﬂk" _and Paradigm LLC.

This business was not directly or indireétly solicited by L//;/chaw#-&&;but initiated by the
undersigned on behalf of i fscociides 000

No payment or other consideration was tendered by Paradigm LLCor AIL Crens 14:”/( for
the execution of this document; instead this document is exectited by the undersigned freely and
voluntarily as an expression of the undersigned’s intention and non-solicited decision to do -
business with IL.\’IL- Grawnifocd and Paradigm LLC.

1 SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION, KNOWLEDGE, AND
BELIEF. B '

Dated: ‘f/g: / 7

Mame)
On behalf of: _
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NON-SOLICITATION ACKNOWLEDGMENT

The undersigned hereby acknowledges the following;:

On behalf of _ :F) v [ g/ ., Thave voluntarily chosen to do business with
Ié‘," fLC?m_gn‘ e\ . and Paradigm LLC. :

This business was not diréétly or indirec;ﬂy solicited by_ }[‘1 l(’,&@ 51[5(‘”{ , but initiated by the
undersigned on behalf of _ Y vildaon . e -

No paymént or other consideration was tendered by Paradigm LL.C or /[x’bcfw%""k . for
the execution of this document; instead this document is executed by the undersigned freely and
voluntarily as an expressios xf the undersigned’s intention and non-solicited decision to do
business with __ e ravkee and Paradigm LLC,

I SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION, KNOWLEDGE, AND -
BELIEF. .

Dated: Lle//g //C” ‘ :

Nam ».;. : -
On bel _alfofL: Tautidord
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NON-SOLICITATION ACKNOWLEDGMENT

The undersigned hereby acknowledges the following:

On behalfof @r/’hgpadrc 4@5«%}3 have voluntanly chosen to do business with
Z\Opfn_’ CMJL; K __and Paradigm LLC.

This business was not dlrectly or indirectly solicited by Kxh(mdﬁm\ ; but initiated by the
undersigned on behalf of ©hwopredic Hszocinles

No payment or other consideration was tendered by Paradigm LLC or K‘(\ '—*5"""[“““9& for -

the execution-of this document; instead this document is executed by the undersigned freely and
voluntarily as an exprcsswn of the undersigned’s intention and non-solicited decision to do
business with K (e C(MJ‘{G and Paradigm LLC.

1 SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION, KNOWLEDGE, AND
BELIEF.

et 4] 27)1L

N ‘ — — -
On behalf of: __ O ﬁbfaca/ro #::w,,;!‘d
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NON-SOLICITATION ACKNOWLEDGMENT

The undcr51gned hereby acknowledges the following;

n behalf of € @m@ Jovse //1/5 &wfﬁ“’f have voluntarily chosen to do business with
Xt Clavidord\  ohd Paradigm LLC.

This business was not ditectly or mdxrectly sohc1ted by l/p[( (B éfﬂ\hfgm’\ but initiated by the
undersigned on behalf of ( émda C‘, Bm e Waver

No payment or other consideration was tendered by Paradigm LLC or M(b G avi( oA for
the execution of this document instead this document is executed by the undersigned freely and
voluntarily as an expression of the undersigned’s intention and non- -solicited decisjon to do
business with Z\l\(&,&‘am! . _and Paradlgm LLC.

I SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION, KNOWLEDGE, AND
BELIEF.

Dated: _ 5/, /5/// é

_A ' 1"
(Name)
‘On behalf of:
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NON-SOLICITATION ACKNOWLEDGMENT

The undersigned hereby acknowledges the following:

On behalf of /V/ Mx ‘%e nson. Mmst. I have voluntarily chosen to do business with
L/ﬂ\le, (taw for /N and Paradigm LLC.

This business was not direct]y or indirectly solicited by. Z\{’& 6’ h!«ﬁnfi but initiated by the
undersigned on behalf of g\'Y)c’ LBénson e

No payment or other consideration was tendered by Paradigm LL.C or Mtﬂ (A &Mﬁé Nk for
the execution of this document; instead this docurnent is executed by the ufidersigned freely and
voluntarily as an expression of the undersigned’s infention and non-solicited decision to do

“business with’ _y{ o Craillon and Paradigm LLC.

1 SWEAR OR AFFIRM THAT THE ABOVE AND E OREGOIN G REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION, KNOWLEDGE AND
BELIEF.

Dated: .. . /;//é/é Vo
/7
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NON-SOLICITATION ACKNOWLEDGMENT |

The undersigned hereby acknowledges the following:

On bebalf of WWW _, T have voluntarily chosen to do business with
Zylt Ctorfsah._ and Paréidi'gm LLC.

This busmeqs was not directly qr. l_pdir ; 'ﬂy‘;s hi pited by Vv\lb Omtgfj , but initiated by the
undersignied on behalf of | ]ix K °

No payment or other consideration was tendered by Paradigm LLC or Mq le C'fm-’é ci for
the execution of this document; instead this document is executed by the undersigned freely and
voluntarily as an ¢ xprem *&xe undersigned’s intention and non-solicited decision to do
business with and Paradlgm LLC.

I SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION KNOWLEDGE, AND
BELIEF.

Dated: M‘ 17)4110 .

amb)
On behalfof:lAMM/, |
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NON-SOLICITATION ACKNOWLEDGMENT

The unders1gned hereby acknowledges the followmg

%‘Iﬁ{’jl‘y chosen to do business with

This busmess was not directly or 1d1r ctJy _'hc:ted b M,)u(/&@ﬁﬁé”{, but initiated by the

Ky le 6‘/*M\fﬁf‘ﬂ Uand Para<f1grn LLC.

No payment or other consideration was tendered by Paradlgm LLCor for-
the execution of this document; instead this document is executed by the undersigned freely and
voluritarily as an expression O,ffle undexsxgned’s intention and non-solicited decision to do
busmess with K.;( ¢ and Paradigm LLC.

I SWEAR OR AF FIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION KNOWLEDGE, AND
BELIEF

7 zfaé/ /@

oF l-)-e;half of: /ﬂééﬁ’ﬂ% /@Mv
WW
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~ NON-SOLICITATION ACKNOWLEDGMENT

The undersigned hereby acknowledges the following:

. 1 have voluntarily chosen to do business w1th

On behalf of {o 5 AL
and Paradlgm LLC,

K\-\L C\(‘M:J fore

This business was not direc Jy or indirectly solicited by ¥/ K’]"- CMUE*A , but initiated by the
" undersigned on behalf of wy MEALAL, <

No payment or other consideration was tendered by Paradigm LLC or Zﬂb&ﬂ -J[;"* __for
~ the execution of this document; instead this document is executed by- the under s:gued freely and
voluntarily asan éxPressmn oi‘/&e undersigned’s intention and non-sohmted decision to do
business with \g le. (5 Tao and Paradigm LLC.

I SWEAR OR AFFIRM THAT THE ABOVE AND FOREGOING REPRESENTATIONS ARE
TRUE AND CORRECT TO THE BEST OF MY INFORMATION, KNOWLEDGE, AND

" BELIEF.

Dated: .4 /?/I(n
7/ ]

"y eSS M
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~ EXHIBIT F

June 27, 2016 Cease and Desist Letter
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MILLENNIOM &7

| HEAL‘LH/

June 27, 2016

BY FEDERAL EXPRESS AND ELECTRONIC MAIL

Mr. Kyle Crawford (kbérawlord | @fminil.conn)
27 Ridgeburg Court ‘
Greer, South Carclina 29651

RE:  Notice re: YourPost-Ewploymént Qbligations to Millennidn Health, LLC/
Cédse aind Desisi Demand /. Claim Notice / Docunieht Preservation Demand

_ Dear Mr, Crawford:

I am writing to provide notice that Millennium Health, LLC (“Millenniura” or “Company’")
has seriolls coricérns about your recent coridugt; to remind you of your -post-employnient
obligations {o the Company; to demand that you immediately cease and desist from breach of those
obligutions; to provide notice of a ‘claim against you; and to demand that you take steps

immediatély to preserve all documents and evidence 1elevant to such claio.

We understand that on April 8, 2016, you abrupily icsigned your employmerit wiih
Miltenpium, We have leared that sibee that U, you have become affiliated with a competing,
laboiatory, Paradipgm Labs, LLC (“Paiadigm®), 6ul ol St Simons Islind, Geargia, that you awe
providing competing sales services in (he sdme tewritory you worked while employed by
Millenninm and soliciting Millennium accowits, and that you are coordinating yout sictivitics with
pther formeér Millennium employees who are likewise in breach of theivcastiactial oblhigations Lo
the Company. Please take notice that Millennium believes this conduct constitutes & clear violation

of your contractual obligations to the Company, that the Company inteiids to enfoice thost g

oblipations, and that the Company demnands {hat you immediately cease und desist fiom turther
breaches of your obligations.

At the inception of your employment with Millennium you executed an Agreement
Regarding Confidentiality, Non-Disclosure and Non-Competition (“Agreement”). A copy of the

)

Agreement ig enclosed for youi reference.  The Agrecinent creales i series of postzemploymait
obligations and restrictions congerning your ability to. campete with Milleanium, nse or disclose
Millennium’s confidential information, and salicit Mitleniiitim dustomers or cnaployecs, anid
provides fas injunctive relief and monelary damages in the event of breach. A few of the relevant
provislons are highliglited below.!

 This letter is intended only to Lighlight and summarize cerlain pcsl-cmployrfmiil abligations that you OWe Lo Lhe
Company. The fact that u provision or obligation is not highlighted or sel forth Jiéeein does not canstitute & waiver by
Ahe Cowpany of such provisianfobligation. The Company cxpressly veserves all olits rights,
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Paragraph 2 of the Agreement prohibits you from directly or indirectly revealing, reporting,
publishing, transferring, disclosing, using, accessing, or selling any of Millennium’s confidential
information, and acknowledges that violation of such provision would constitute unfair
competition, ’

Paragraph 3(b) of the Agreement imposes posi-employment non-solicitation and non-
competition obligations on you. Specifically, you agreed that for a period of one year following
your departute from the Company you would not ' A

...dircctly or indirectly, solicit, accept, or service the business of any custoniers ov

potential customers with whom [you] worked or directly contacted during the

eighteen (18) months preceding [your] termination of employment with respect to

products or services competitive with those offered by Company at the close of

[your] employment,

In Paragraph 3(b)(iii) you alsc agreed that for a period of one year following yow
departure from the Company you would not '

...ditectly ot indirectly, solicit, induce, or attempt to induce any other employce of
Company who worked for Company diting the eighteen (18) months preceding
(your] termination of employment, to leave Company’s employ ta work for a
competitor of Company in the same or similat capacity as the employee worked for
Company during the eighteen (18) months preceding [your] lermination of
employment,

To deter a third party from encouraging or allowing you to violate these provigions, -

Paragraph 2(i) requires you to provide a copy of the Agreement to any new employer priar to
gecepting new employment. : : ' :

Your conduct outlined above clearly violates thesc provisions. Millennium intends to take

action to enjoin you from further breach, to recover damages you have caused, and to seek such -

otlier relief as is necessary and proper.
Accordingly, Millennium demands that you:

(1) Return all of Millennium’s equipment, documents, and information immediately to
Loti Cornin in Millennium’s Iluman Resources Department; :

(2) Immediately cease and desist, and refrain in the futare, from directly or indirectly

selling any competitive products or services in your former Millennjwn territory or Lo
customers you interacted with while employed by Millenniuny;
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(3) Immediately cease and desist, and reftain in the future, from using or disclosing
Millennium's confidential information, including customer lists and customer
preference information; : ’

(4) Immediately cease and desist, and refrain in the futute, from soliciling current or former
Millennium employees; .

(5) Immediately cease and desist, and refrain in the tuture, from otherwise breaching your
Agreemeis or any olher obligations that you owe to the Company; and

(6) Comply with the Claim Notice and Document Preservation Demand set forth below.

As notéd above, the Cdmpaﬁy intends to take legal aclion against you to protect its
rights.  Accordingly, we demand that you comply with the following Claimn Notice and
Document Preservation Demand,

Ciatin Notice and Doecument Preservation Deysand

This CLAIM NOTICE AND DOCUMENT PRESERVATION DEMAND is intended to
provide you with formal notice 5f Millewniue’s potential claims agrinst you, Millenmium’s claims
relate to-—-without limitation-—your breach of the Agreement Regarding Conlidentiality, Nog-

Disclosure ‘and Non-Competition, which has harmed, and 15 continuing to ham, Millennium.
.Millennium jotends to take all appropriate legal action to protect its interests, to remedy the harm
you have caused, and to prevent future harm,

We are not aware if you arg currently represented b)r'c_;p}_.m_sel in cqn’x’yc{;t}ipﬁv with this or any
other matters. If you are répresesited by counsel, please {orward this CLAIM NOTICE AND
DOCUMENT PRESERVATION DEMAND to such counsel. ' o

In light of Millenuium’s potential claims, we also formally request that you foiwird this

CI.AIM NOTICE AND DOCUMENT PRESERVATION DEMAND to any persons-or entifies in
your control who may be involved in, or have evidence (as described below) of, the issues outlined
above. : '

We believe you have pliysical gvidence, documentary cwid"c.xi(x:,2 and electronic data in
your possession, custady, or cantrol refated te Millgnniune’s claims that would be subject to
discovery in any litigation.

e termn “documeary © \'jiitzllué" inadl Melpeimentz)* e eoyplaved i ihe brongdest possible gevge. “Pocumends!”

inchile, bal are nntJimdted by printed, Vryittei, revordud, tapod, cleetroniv (ineluding c-nnihatid deloted eléehonic

metis it is recoverable in pivy Forn, paphiic, e the tnglde nglier From whitever souie, however pratuced ur

“reproduetd, veliethur in dialbor therwise, vheibia senl dr reeejved o actither, inehiding N ofginal, all sjpendmviis

3
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i

Electronic data is & valuable and ireplaceable sourec of discoverable information, is
subject to discavery in-litigation, and is admissible at tial. Electronic data is broadly defined, and

includes—ubut is not limited to—all of the following:

1. - Blectronically-stored documents of any kind (including all drafis, versions,
revisions, and metadala associated with such documents);

2, Originals and all copies of electronic mail (_“c-_mail”),-incl_u,d_i’_ng all personal web-
based email accounts such as latmail, Gmail, Yahoo Mail, etc, as well as all

mossaging apps and other means of electronie communications;

- 3, Activity listings of clectronic mail receipts and/or transmittals;
4 Electronically-maintained calchdars;
5. Audio or video reoordinés of any kind (including voice-mails);
6. Text messages and instan( messages of aﬁy kind;
7. Compuler programs (whetlier private, corunercial or a work-in-progress); =
8. Programming notes or }'Liétl‘ulcti'qzms; output resulting from the usc of any software

pragrani, including word processing  documents, spreadsheets, database files,

charts, graphs, and cutlines;
9. Daiabases and document management systeims;
10, Operating systems;
1. Source code of all types;

12, PDFfiles;

py (swhether different from the original bechuse ufpotes mado on.or attnched 10
“\vritings, correspundente, felters, telepraphs, lale _canphanicutions, citles,.
ndles, notations, pupers, newwsloiters, mighanmnla, ineroffice thnmuic‘i\v'imiﬁ. c-hialls, relenses, agn_'g;cmcu't‘&,
continels, bogks, pampbilals, studies, nrinutes of yuestings, reedidings of ofher metarialy of any type of personal or
telephane convorsations, meclings or cunferehves, fepiriz, wilyses; test rosulls, cxu'mvinntio‘ris.-‘(':'wilnnliqn,.";; extimales,
prajections; “[oreEnstd, Teeoipls, SIS, REEOURLS, lwuks of pesotm), dinvics, enlendirs desk pads, pppointment
liovks; sicuogsaplier’s notcbooks, irunseripts, hulpers, vepisleds, warksheets, journnls, statisticul records, ¢ost sheals,
stimmaries, Hists, bulifiohs, dipests, chnceled or uncanceled -cliticks ar drang, vinichers, charge stips nvoicus;
purelise anlees; -hotel chdrges, noeountint's reprts, finsininl shitanents, pewsginpers, perlndicali or Tugihie
taterials, ivd any mateials undeilying, supporting, w whed i the, praparation of aity docgrents; e term
dogiiman (] alse specitically ncludes Wiy pecoids stored o chinpuics e oF eompater-dist ootherwise slugei) by
or 01 computer. inchiling telephone vaice il or elearonic uiadl, whicther or pot i furd copy (i, paper.copy) ul
ihe docient Is Laq"\»~rns,;y(_:nx’|yl_inu-.iuu.xn_..acn'eu A doermerit nchides alldaeyingnts nppended theieto antlmy marked
capy thereaf, A Sarkad wopy” i any dacwnent contalning ny writing, mf wiy markings of any il b {ho vy, in
the inciting, o unthe roverse side ol ihe docunient. '

and addenda and aby not-idettical £ops
Such eopy or othetwise) ol atly angd il
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13.  Batch files;
T4,  ASCII files; and

15.  All miscellaneous _clt;cl_vo_x__xic files and/or file fragments, re’gard_[css of the'm_;ctﬂa on

which they ave stoied and regardless of whethei the data résides in @n active file,
deleted file, or file fragment.

Electronic data also includes any and all information stored on hard disks, floppy disks,
CD-ROM disks, thumb drives, zip drives, Bernoulli disks and their equivalents, maguetic tapes,
and computer chips (including but not limited to EPROM, PROM, RAM and ROM). Electronic
data also includes the file, folder tabs, containers, or labels appended to any storage device
containing electronic data.

Pursuant to this CLATM NOTICE AND DOCUMENT PRESERVATION DEMAND, you
have an alfiemativie obligation to take immediate” steps {o presdrve jn its cufrent form gll
information relevant to this elaim or reasonably likgly fo be subject ta discovery, inchuding the
© catsgories of information listed nbove. Accordingly, uitil ull parlies can cumplete a full and
complute buckup of all elect ronie data, we demaind that you and any persons or entities under your
control suspend any document retertion/destruction pulicies curreiilly. In place:  We fuither
demand that you and all persons/entities under your contral refrain from the following aclivities:

1. Tnitiating any procedure thal would alter pny active, deleted, or frapmented
- elechronic data. Such procedurcs may include, but nre imtJi'mitcd to,deleling or
sttempling 10 delete any electronle informution, saving itewly-created files o disks
that alveady contain information, |oading new software on such disks, ot furiiing

data compression or de-fragmentation (optimization) routined-of them,

2. Roteting, altering, or destroying any media where such uctivity could result in the
alteration or loss of any relevant or discoverable electronic diva; and/or

3. Disposing, of any media that contains electronic data.

You have o duly to take appropriate measures to preserve crucial physical evidene,
documndiitaty-evidence, und clectronic dutd, incliding but not lithited to, the information detailed
above. Any [ailire to preserve evidenée could subject you to penalties and sanctions.

We cmphasize that this CLAIM NOTICE AND DOCUMENT PRESERVATION
DEMAND is expressly nade with respect to any clectronic data (defined sbove) conslituting
communicatious or_correspondence between and/or amoug you, Tony Calobrisi, Chance
avgales, Niel Wisitt, Catrtiiey Popoy, Famic Howhigway; and Pieniligin, and any other third-
partics, including all cmployees, agents, subcontiactors, vendors, and suppliers of such
individuals nnd entities.

We request that you confirm within three (3) days that you have received this
correspondence und intend to fully comply with its terms.
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Please govetn yourself accordingly.

Sincetely,
N 7
[y A

Bt 1. Foisler
Assistant General Counsel

Enclosures

<! Paradigm Labs, LLC (ATTN: Catherine Veal, President, 249 Redfern Village, St.

Simons Island, GA 31522) (by Federal Express))
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

COUNTY OF GREENVILLE

Millennium Health, L.L.C.,
Plaintiff,
V.

Case No. 16-CP-23-04218

Kyle B. Crawford, et. al.

N N N N S N N’ N’ N

Defendants.

TRANSCRIPT OF HEARING

The within Hearing in the above-captioned matter was held on August 3rd,
2016, before The Honorable Perry H. Gravely, in Courtroom 6 of the Greenville
County Courthouse, 305 East North Street, Greenville, South Carolina; attended by
counsel as follows:

| APPEARANCES:

Edward B. Schenk, III, Esq.
Kip McAlister, Esq.

- WILLIAMS MULLEN
1441 Main Street, Suite 1250
Columbia, South Carolina 29201
Appearing for Plaintiff

Andrew Amold, Esq. .

307 Pettigrew Street

Greenville, South Carolina 29601

Appearing for Defendant Kyle B. Crawford
- And Unidentified John Doe Defendants

Deborah Garrison
Circuit Court Reporter — 13th Judicial Circuit
"P O Box 27145
Greenville, South Carolina 29616
dearrison(@sccourts.org
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Millennium Health, LLC v Kyle B. Crawford; et al
Case No. 16-CP-23-04218
Hearing of August 3,2016
Before The Honorable Perry H. Gravely

THE COURT: All right. This is
the Millenqium Health, L.L.C. versus Kyle
Crawford; is that correct? 1It's the first
one up this morhing; right? |

MR. SCHENK:  Yes, Your Honor.

THE COURT:  All right. There's
two issues here. I know that I was sent a
consent Order for confidentiality on this
one. And I just thought I would -- before T
signed anything, I'd just wait and have this
hearing. But it sounds like that's something

everybody's consented to.

MR. ARNOLD: We've agreed to it.

THE COURT: Right. I'll go ahead
and -- I think there was a consent order in
the E-file que. Well,f;— or was there is
just a'motion. <

MR. SCHENK: There was a proppséd
Order, Your Honor.
THE COURT: Okay.
MR .SCHENK : And we've got hard
copies prepared for signature whatever -——=
| THE COURT: No, I caﬁ sign it here
at the end of the hearing; All right. All

right. 1I'll be glad to hear from you.
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Case No. 16-CP-23-04218
Hearing of August 3, 2016
Before The Honorable Perry H. Gravely

MR. McALISTER: Your Honor, this
is plaintiff Millennium Health's motion for
preliminary injunction it was filed on the
12t of July with our verified complaint.

I'm Kip McAlister, attorney here in
Columbia. Edward Schenk is a partner of ours
from Raleigh. He's‘has been admitted pro hac
vice, and he’s going to be arguing the Motion
here toda? with your approval.

THE COURT:  Yeah, that's fine. T
had signed the Order previouély; Yes, I'll
be glad to -- yes, sir.

MR. SCHENK: Thank you, Your>Honor.
And I appreciate the opportunity to be in
court today and admitted conditionally to the
Bar of this State. In working with Mr.
Arnold, I’ve been treated professionally and
cordially and I appreciate the opportunity to
be before you today.

THE COURT: Until right this
second. Now it's all changing.

MR. SCHENK: Well, the caveat was I

‘hope that he would reserve that until after

today's hearing. 1In any event, on behalf of

Millennium Health Care, I am joined today by
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Case No. 16-CP-23-04218
" Hearing of August 3, 2016-
Before The Honorable Perry H. Gravely

Brian Fowler, its General Counsel who is
appear as a client representative, in that
capacity. I'm also joined“teday by Nafalie
Brown. Ms. Brown is an affidavit witness.
Their presence today, I hope, shows the Court
that they take this‘matter very seriously.

I- Your Honor, Ivknow that the Court-is

very familiar with the legal standards and

_the issues that apply to a preliminary

injunction in a non-solicitation case, and I
want to be respectful of that kthledge.

I do want to frame.the case up for
you by way of background. This is”a simple,
frankly, but unfortunately a common case. We
contend it's a case of a former employee and
the Defendant, Kyle Crawford, who made a -
eontractual promise to Millennium when he
went to work with them.. That promise was
simply to not solicit or accept the business
of Millennium‘s customers after he resigned
his employment. That simple promise was made
in a written, enforceable agreement at the
outset of his empleyment.

Unfortuﬁately, that promise was

broken the very day he resigned from
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Millennium on April 8™, 2016. That  promise
was broken while he was still on Millennium's
clock, if you will. That 1s one of the
issues that makes this case rather uncommon,
that some of the actions that we'll describe,
that Mr. Crawford has admitted to in this
case, occurred the very day that he tendered
hisvresighation while still a Millennium
employee. “ |

We have been presented, and it's in
the court's record now, no fewer than nine,
nine cuétomer statements signed by Millennium
employees.' Those were affidavit exhibits
attached to Mr. Crawford's Complaiht -
excuse me -- Affidavit. Those customers have
admitted that they gave him, and Mr. Crawford
readily accepted, their business.

THE COURT: Let me ask you this.

Since those are now sworn acknowledgements,

do I have -- can the Court consider those?
MR. SCHENK: Théy afe sworn —-—-
THE COURT: They're acknowledge-
ments, but - and I reviewed all of this
yesterday.

MR. SCHENK: Okay.
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THE COURT: None of ﬁheée wére
sworn.

MR. SCHENK: - The witnesses say “I
swear or affirm.”

THE COURT: Right, but not ---

MR. SCHENK: Not notarized

:

- documents, no, Your Honor. But we know now

. from other sources, directly from the’

customers themselves, according to Ms.
Brown's affidavit, that they told Ms. Brown

that they're now with Mr. Crawford and

Paradigm.

Your Honor, the stakes for our
client'afe high in this matter. You'll see
the Complaint names unidentified John Does
and alleged coconspirators. We didn't know
the identity of those folks when we filed
this lawsuit. We have since learned --
Millennium is a‘client who likes to aim first
before shooting. And we anticipate that this
litigation will involve other parties here
and in other states.

We take this matter seriously
because this is the first effort, a

critically important effort to stop what we
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contend are plear contractual breaches.
Your Honor, to give‘you background
on the specific facts of the history of Mr.
Crawford and his employment with Millennium.
Millennium, as you know from the pleadings,

is one of the nation's leading health

" solutions companies. It is the nation's

leading urine drug testing laboratory. They
also provide oral fluid testing and another
variety of tesfing services for health care
providers of all size, public and private,
across the country.

As detailed in the ﬁomplaint,
Millennium relies on this netWork of weil—
trained highly—compensated.sales
professionals to prospect, po originate, to -~
develop, to manage énd grow its customer
base.

Millennium'é customers are, as othef
organizations of its size and caliber, those
customers are its life bléod. |

Defendant Crawford's employment with
Millennium began in 2011 when he was hired as
a customer support specialist. At that time

he signed the agreement that brings us here
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today. It's attached as an exhibit to the
Complaint as the agreement regarding non-
disclosure, confidentiality and non-
competition.

For five‘years Mr. Crawford was
promoted sevefal times. Received tens of
thoﬁsands'of dbllars in additional base
compensation raises, incentive compensation,

other fringe benefits, and was making well

~into the six figures as a Millennium

employee.

He was . given access to and learned -
confidential information that was uniquely
and expensively acquired, by Millennium. -He
derived substantial benefit, personally and
professionally, from Millenﬁium's resources
and;access in training and development.

Importantly regarding the relatioﬁ—
ships with the customers, Your Honor, Mr.
Crawford, over a period of years learned, of
course, the ideﬁtity of the customers but the
identity of the decision-makers, the
influencers, the people who had the leverage‘
and control over the purses of the UBT

services. He learned the profitability of
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these particular customers. He learned their

pufchasing history. He learned the
idiosyncrasies, if you will, the likes.and
the dislikes of the front lines of these
organizations. He had access to use and rely
on Millennium reports showing revenues,
volumes, pair_mixes éﬁd 5rdering practice.

\ Fast forward to 2016; Your Honor,
Mr. Crawford was a territory mahager too,
managing a territory that.covered Upstate
South Carolina, parts of Western North

Carolina, Georgia‘and Tennessee. In the

"eighteen months before he abruptly resigned,

Mr. Crawford worked with; was responsible for
or managed a hundred and eighty-nine
Millennium customers.‘ | |

A list of those customers,
including their names, their geographic
location, and their origination date, is in
our possession today. At the appropriate
time if we need to discuss that customef
list, we can tender it to the Court. It's
been designed as Confidential and
appropriately covered within the exhibit

statute.
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Briefly stated, Your Honor, in those
five years Mr. Crawford became the face of

Millennium for its customers.

The verified Complaint, Your Honor,

-is supported by Ms. Brown's affidavit. Ms.

Brown worked directly under Mr. Crawford for
the entire time she was with Millennium;
first, as an accounﬁ manager. 'If Mr.
Crawford was the “General”, if yéu will, a
éustomer facing sales organization, Ms. Brown
was his most loyal soldier.

Ms. Brown's affidaﬁit discusses how
over time the relationéhip,.symbiotic,if you

will, between a territory manager and account

manager works. She discusses the need for

communication,'fbr access to customefs in
order to'promote her, to allow her to better
serve Millennium's customers.

She tells the Court in the affidavit
about how in late 2015 and early 2016 the
relationship with Mr. Crawford starts to
change. He became more distant, less
communicative, and frankly negative about the
company.

There were a handful of customers
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within both Ms. Brown and Mr. Crawford's

territory who she noticed being isolated

from. Contact was limited. There were

explanations as to why she need not bother
with these particular customers or Jjust her
access to‘the customers was diséouraged. She .
suspected that something was wrong there. We
now know that 'that lists of customers is
within the very group that Mr. Crawford has
taken and accepted the bﬁsiness'fof on behalf
of his new employer.
Fast forward to April 8, 2016.

We have,.literaiiy, an out-of-the-blue
resignation. Mr. Crawford ié not truthful
when.he communicates to Millehnium about the
reasons why he is leaving and his plans.. He
tells the company in his own words, that he
is getting out of the lab business. He tells
the company that he is taking time off and
that he is going to work in cancer genetics.
April 8, 201e.

In reality, Your Honor, that simply
wasn't true and I éubmit.that Mr. Crawford
knew it wasn't true because the very day that

he announced that to the company, he took the
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business of two Millennium customefs and he
accepted them on behalf of his néw employer,
Paradigm. And we have those signed
acknowledgments. He did that while he was on
the clock for Millennium during the day that
he was paid as a Millennium employee.

These forms, Your Honor -- and

you've looked at them -- they strike me as

‘being clearly the product of a deliberate and

premeditated effort. Essentially trying to
cover one's tracks by stating that the
pirated customers were merely wiiling

participants, unsolicited volunteers, if you

"will. His words directly from his affidavit

tell us, gquote, “I simply informed the

customers I was leaving. Several of them

‘asked where I was going. And when I told

them where, they decided to go with me.”
Period.

As discussed in the argument, these
forms do nothing more, Youf Honor, than
conclusively establish the ﬁontractual
breach. They do not absolve the liability.

I submit that'they establish conclusively

liability.

12
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"THE COURT: Do you have any
evidence that\shows, though -- I mean,
assuming that -- and I guess for this purpose

I've got to assume what records are in front
of me. Do you ha&e any evidence that shows
that he actually soliéited, to say ‘hey, I
need you to come to my new company’?

MR. SCHENK: I do not have active
evidence of direct solicitation. ‘However,
the Agreement in this -case, as many do, many
agreements that have been upheld by‘the_
courts of South Caroliha, the agreement
prohibits not only the active solicitation

J
but, of course, the passive acceptance of

"business or servicing the business. of

customers.

It goes without saying -- in this

13

case, I think, we've got an open acknowledge--

ment of an acceptance of business.
And I would submit that a form that
was signed on the very day that one resigned,

had to involve some form of discussion and

" preplanning.

But from my perspective, Your Honor,

the Agreement is clear, that the Agreement
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prohibits the acceptance of business. And
I'm glad to’discuss the litany of cases and
orders filed by courts in this State that
have said soliciting or accepting of business
is within the definition of the covenant and
is enforceable.

. Your Honor, Millennium learned about
these customef losses through other sources
first. 1In fact, it wasn't until last Friday

that these agreements were disclosed.

" Millennium has tried to move with speed on

this case. Millennium has tried to avoid
litigation. Millennium has sent cease-and-
desist letters.

But we are here today -- Mr.
Crawford,reaped.the benefits of the bargain
with Millennium. Essentially, he wants to
escape contractual obligations that now
appear inconvenient.

There's not an argument that the

contract was breached. 1It's simply now, ‘oh,

well, it's overbroad.’

That brings me to the legal

“argument, Your Honor. At this stage, I know

- the Court knows the three elements I need to

14
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prove. I'm happy to discuss irreparable harm
first.
THE COURT: Okay.
MR. SCHENK: I understand it to be

black letter law in South Carolina, as it is
in North Carolina and many other
jurisdictions, that the loss of custoﬁers,
the loss of goodwill and the comperise of
business informétion is, by definition,
irreparable haﬁm. Cases that we cite in
brief go back to the famous Dudley decision
of 1983 and its progeny.

THE COURT: I'm»not sure it's as
black and white as you think it is, or at
least the wéy I read it.

MR. SCHENK: Well,’you're the one

who will be reading it for our purposes

'today, Your Honor, but I cite to Wolf and to

Dudley that describe the losé of customers,
the loss of goodwill, as being within the
definition of irreparable harm. And,
frankly, it appears to me that that is the
loss that most of the cases rely on.

THE COURT: But don't those cases

say ‘under certain circumstances’ and have

15
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certain fécﬁ patterns. They don't just say
as an absolute rule that the loss of
customers and loss of goodwill is irreparable
harm.

| MR. SCHENK: The loss of cusﬁomers-
as the result of a breach of a confractual
promise, when the loss of that customer is
perhaps financially incalculable or even.in
the future may be difficult to calculate, is
within that definition, Your Honor."

‘And I've got a case that I'd like to

walk you through -- diécuss with you when we

~get to that point, and I'm going to get

there.

THE COURT:  All right.

MR. SCHENK: Millennium has shown
that it has loss of customers. Mr. |
Crawford's admitted that nine have been
divefted. Ms. Brown has testified in her
affidavit that more are likely imminent.

Ms. Brown is an employee who, after

er. Crawford left, before we knew about this,

went out on damage control, arranged meetings
with physicians that we’re now just aware of.

She had favorable feedback from the peoplé
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that she was meeting with. They were
encouraged about her.  She diverted Her time
and her resources to focus on these customers
that she had been shielded from and was
getting positive feedback. Unfortunately,
the front line decision maker had already
signed the form.

I euggest that the loss of the
customers, through an employee who hae, |
frankly, not been truthful about getting eut
of the lab business, about going to work in
another field and abouﬁ tak%ng the time off,
an employee who has demonstrated a capacity
from my perspective, Your Honor, to be
deceptive, constitutes irreparable harm.

We come to the Ceurt for the only
remedy  that exists‘and that is an ihjunction.

Second, as the Court well knows,
Millennium has to prove a likelihood of
success on the merits. A likelihood or
probability that it's more likely than eot
that the contract will ultimately be

enforceable.

That gets us to the legal analysis

of the Dudley test, the five-part test that
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" this Court knows. I can start with the first

and easiest:

The contract is supported by
éonsideration.

It was 'signed at the outset of
employment.

The contgact is necessary to protect
the legitimate business interests of
Millennium. Dudley and Wolf and the others
tell us that is a requirement. Well, that
business interest is covered within the
argument on‘irreparable harm. We have a loss
of customers. We have an eroding of
felationships. We have damaged goodwill.
That légitimate.business interest is what 1is
targeted by the covenant.

But let's look at it because I'want
to focus on the narrow activity that
prohibits, that it prohibits.

And then I want to focus én all of
the other universe of éétivity that it allows
because that, of course, goes to the second
elemen£, which is whether the covenant
unreasonably restricts Mr. Crawford from

earning a living or whether it is unduly
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oppressive or harsh.

Your Honor, invbrief - and I've got
a copy of all printed materiéls that I can
direqt you to via tab if you'd like to have

that.

THE COURT:. Yeah. I mean, that's

MR. SCHENK: All rightf If you
doﬁ't mind, I'11 apprdach. | |

THE COURT:  Yeah.

MR. SCHENK: . (Tenders) —— it is not
a hearing until the léwyer hands up a big
notebook. Correc%?

THE COURT: Thank you.

MR. SCHENK: And typically they
hand them‘right back -to me.

THE COURT: I'm getting quite a
collection.

| MR. SCHENK: We recycle, so I'11 be

glad to have it back.

THE COURT: - Thank you. We take
them to some of the schoéls.

MR. SCHENK: Our brief will be

found in the inside jacket pocket facing you

as you open it. In looking at the cbvenant
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itself, it is excerpted verbatim on page five

'Qf the brief. Excuse me -- page six of the

brief. -
The covenant narrowly and directly

prohibits one form df'activity. This is not

'a non-compete agreement. This is not an

agreement that ices an employee out of a
geOgraphic'region"or a profession.

This covenant reads: “"The émployee
will not directly or indirectly..” —-
indirectly being a term that's been accepted

in South Carolina as prohibiting by other

means, through other entities or persons,

that which one cannot do his or herself.
(Reading): “The employee will not indirectly
or directiy solicit, accept or service the
businéss of any customers or potential
cuétomers with whom the employee worked or
directly contacted during the eighteen months
preceding thé employees termination.”

So we're talking about customers
where there was meaningful work contact
during a limited look-back period, a period
that's been reviewed by other South Carolina

courts.

20
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It narrowly defines the business of
the customer to be only that prodﬁct or
service that is competitive with those
offered by Millennium.

We're talking about a pure non-
solicitation limited to an identified list of
customers in an identified period of time.
That universe of customers is exactly what
we've confirmed thfough business record
affidavits with our confidential file that we
tender today. |

Now, whét does a covenant

specifically allow when they look at the

issue of whether it is unduly oppressive?

Your Honor, we'll look at page twelve of the
brief. . The contract in bold letters

underlined says ABILITY TO WORK FOR COMPETING

BUSINESS. ‘Go across the street’, Your
Honor, ‘work for Paradigm, but do not violate
the non-solicitation provision.’” The
covenant, quote, “does not prohibit the
employee from being empioyed by a business
that competes with the company after the
termination of the employment so long as the

employee'does so within the parameters of the

21
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preceding'paragraphr”
So long as the employee does not

solicit. |

'VSo long as the emploYee does not use
confidential information. |

. We've got a statement of free .
competition authorization here in the
contract itself. 1I'd submit by definition

that satisfies my burden to show it's not

- unduly oppressive.

As to the notion of injunctive
relief and just to dovetail back to
irreparable harm, Mr. Crawford has once .
agreed to the very relief that I am askihg
the Court to order in this case.

On the remedies section of the

.document,- highlighted at paragraph five:

ﬁRemedies: The employee acknowledges that
money damages at—law will be an insufficient
remedy. Employee hereby irrevocably agrees
that thetcompany may apply for and have .
injunctive relief in any courtpof competent
jurisdiction.”

Your Honor, I know that that

language appears in some contracts. In South

r

22
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Carolina, the Levine court, I believe cited
in the Court of Appeals, rely upon similar
language when he came to the irfeparable harm
issue saying, you know, whether it was read
or not, the employee who signed it is charged
with the responsibility of understanding that
they were acknowledging irreparable harm and
entitlement to injunctive relief. We have
that in our document.

Your Honor, I'd now briefly like to
address the issue of so-called bassive
acceptance versus active solicitation. A
number of the cases that we've cited in the
brief address that issue. I don't,want to
belabor all of them. I would like to read a
couple of highlights.

Tab 8-H. Going back to the old
Skinnef v. Elrod Photography dase, Court of
Appeals from 1992. 1In that particular case a
covenant provided that the former business
partner “should not canvass, solicit or
accept any business.” That is Tab 8-H in the
back of the nofebook. Skinner V. Elrod, a
1992 Court of Appeals case, the sale of a

photography business provided that the former

23

ROA_0144




10

11

12
13
14
15
16

17

18

19
20
21
22
23
24

25

Millennium Health, LLC v Kyle B. Crawford, et al 24
Case No. 16-CP-23-04218
Hearing of August 3, 2016
Before The Honorable Perry H. Gravely

owner should not solicitor or accept aﬁy
business for any similar photography company
for any past or present clients. “Solicit or
accept any businegs.”

The court in that case at the trial -
court level found one violation of the
agreement when the‘defendant,lquote,
“accepted a job for Thermo Kenetics”, a-
cémbahy who wanted photography'services.

Case number one on acceptance.

Case number two, 2009, Icon
Solutions Matter, a district court case
citing‘South'Cérolina law. Tab 8-A. We've
got the Order from the court that
specifically enjoined -- the Court entered an
Order enjoining the defendant and his name 1is
Ray. Ordered that Ray "“shall not direétly or
indirectly, whether acting alone or in
concert with 5thers, solicit, attempt to
solicit} initiate contact with, accept
business from, accept commissions, accept:
fees, concerning or otherwise engaged 1n
business with or for any Icon cuétomer.”

Case number two I would offer on acceptance

versus solicitation.
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Your Honor, the case of Rockford

Manufacturing, the case of Ball v. Columbia

Hardiplank.’ The case of Industrial Paékaging
Supply. Thé Court in those -- and I don't
want to»overstAy my welcome on that point.
The Orders in those cases all enjoined
defendants for the period of the injunction,
consistent with the covenant, from accepting’
business.

Tne last case I want to talk about, Your
Honor, because it bears such similarity ﬁo
the one that brings us here today. In'fact,
as Mr. Arnold and I, I.guess laughed about
it, it is a case from last September. . A case
he waS<involvéd in on behalf of a defecting
employee making esséntially the same
arguments that I angiéipate he'll make here.
Certainly the same arguments that we saw in
the brief. That's the cése of Vessel v.
Elliott and Mako Labs. Coincidently, it's
the case of two medical laboratory agencies.
The case involved a solicitation covenant.
Your Honor, the case which is discussed at
length in our brief at page ten, the court

specifically upheld an eighteen-month-long,
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non-solicitation covenant that prevented the
former employee from directly or indirectly -
soliciting or accepting business of Vessel's

customers.

The Judge who entered that Order, citing

to the some of the cases that we've discussed
earlier said the following, (reading):

“Covenants prohibiting the solicitation..” --

and I’'m reading from page eleven of the

Vessel decision. “Covenants prohibiting the

solicitation of former customers are
enforceable under South Carolina law.” It
cites Ball.v. Columbia Hardiplank.

"The non-solicitation provision also extends
to pérspective customers of plaintiffs. That
fact alone does not render it void
automatically.” |

The court cites to‘Columbia

" Hardiplank saying, quote, "“An otherwise

reasonable limitation on the solicitation of
former clients can substitute for a
terriforial restriction.”

Based on'that, those findings, the
Court entered an Order enjoining Mr. Arnold's

client from “soliciting, accepting, selling,

26
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assisting in the sale of any product or
Service, which competes with any.product or
service of Vessel.” That Order was not
appealed.

YourrHonor, the issue of money
damages, the last element there -- and I can
speak to the public policy argument. This,
which is realiy part and parcel, I think, of
whether the covenant is unduly harsh or

N

oppressive, this Agreement does not remotely

"curtail Mr. Crawford's ability to earn a

living.  In fact; if the Court ié'to take him
in his word, he is engaged in cancer genetics
now not UDT services. The.contract
specifically gives him the right fo work for
a_competitor but to do 'so faifly and to abide
by his obligation. So for that reason, I
think that the public policy is in favor of

the Court enforcing a narrowly tailored,

. otherwise reasonable, covenant.

THE COURT: Again, I think you're
getting ready to address this. But tell me
about, why are money damages not appropriate?

MR. SCHENK: Well, number one,

presentlyxincalculable. We have no idea the

27
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volume. - Some customers have been entirely

~lost. Some business has been diverted.

Ultimately that may prove to be difficult to
calculate. But I go back to the concept of
the relationship that has been eroded and
damaged in some cases irrevocably. It's been
proven by Ms. Brown's affidavit that she was
in front of these people. They were giving
her pésitive feedback. At the same time, a
decision maker in another office had already
signed a form. A

| THE COURT: - Well, if those
relationships are ifreparable then how does
this injunction help? I mean, you can't get
those customers back.

| MR. SCHENK: Number. one, to |

prohibit an on-going wrong. 'To prohibit that
wfong that is started with the nine we know
of to grow to twenty and fifty and so on.

Ms. Brown will testify that ‘she
literally lays in bed at night waiting for
the next‘customer, the notice to come from
some other third party or even another signed
acknowledgement saying that the business ié

gone.
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The goodwill that's damaged that's:
inherent, almost assumed, in the value of a
customer relationship is harmed. And on that
point I am compelled, if the Court wants to
hear'ffom me now, on an interesting érgument
about goodwill that T anticipate we'll hear
from Mr. Arnold, that's been made in brief,
that supposedly Millennium has no goodwill.

I'm happy to talk about that offehsively_now

~or I can fully respond to it  when he ---

THE COURT: I ‘mean, I've read your
client’s affidavit. It's a bunch of heafsay
information. But, I mean, Ivdidn't see’ |
anything ﬁhat;wasn't hearsay.. Like ‘oh
there’ -- you know.

MR. SCHENK: Well, as to the
absence of hearsay, the issﬁe about goodwill,
as you know, goes to Millennium's participa-
tion and resolution of lawsuits filed by the
Department of Justice.

THE COURT: But, I mean, you can't
really say that there's not some gdodwill
lost by your client signing a two hundred and
fifty million dollar and filing bankruptcy.

I mean, I think I can almost take judicial
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notice that some goodwill is lost on that.
Whether it reiates to this customer or not,
I'm, you know‘———

MR. SCHENK: Without going too far
to directly disagree with you, and I take
your'point very well, I did my research on
corporate integrity agreements. There 1is
currently two hundred and twenty-three, I
beiieve'on file with the‘Office of Inspector‘
General. The names of those eorporate
clients include the nation’s and world’s
leading healthcare research and development
groups, including Johnson & Jehhson, CVS
Caremark, GlaxoSmithKline, Merck, Novartis
PharmaCeuticals and others.

By the argument that I anticipate
hearing, the appearance of_those industry
leaders and their voluntary participation in
a CIA, eviscerates every noncompete across
the country that'their workforce has
otherwise signed and that is otherwise legal
ahd enforceable.  Your Honor, there's not a
single, single reported decision that follows
that thinking.

In fact, as early as yesterday, I
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recei%ed a notice that -- breaking news
yesterday. Pfizer to pay four hundred and
eighty-six milliQn dollars to settle
Celebrex, Baxter Securities, multi-district
litigation involving investor manipulatioﬁ.
So under.that argument, é four,hundred and
eighty-six million dollar voluntary

settlement throws out the window the non-

compete agreements and non-solicitation

agreements of all its workforce.

THE COURT: - I mean, I think that's

31

kind of a tangential argument anyway. But, I

mean, you know, it's subject -- so your
position is since everybody's corrﬁpt-there's
no goodwill lost.

MR. SCHENK: Well, Your Honor ---

THE COURT: " Not to make —---

MR. SCHENK: No, I understand.

THE COURT: Okay.

MR. SCHENK: .I'd'say the admissible

non-hearsay proof is in the pudding. We've

got sworn testimony that we haven't lost any

customers that anyone attributes to this
issue. In fact, from personal observation,

Ms. Brown'has told us her observations,
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personai knowledge. When she saw competitors
bring these articies in the Wall Street
Journal and tack them up, she saw her
customers say ‘no, take that down.’

THE COURT: I unaerstand.t You
know, the goodwill issue is not going to make'
or break ——.yoﬁ“know, that's noﬁ going to be,
the deciding factor.

MR. SCHENK: Well, I'll move on

from that one, Your Honor.

THE COURT: Okay.

MR. SCHENK: And wrap it up. It is
with a great sense of urgency that we
respectfully pray this Court enter an
injunctive order énd stop the solicitation.

Stop the acceptance of business. Put a stop-

- work order on the nine customers. that have

been solicited in violation pf this
agreement. I come today with a proposed
injunctive order, am happy to submit 1t to
the Court and to opposing éounsel.

| But, Your Honor, this agreement, the
company went out of its way to only focus on
what was important, to only focus on

solicitation, to only focus on customers that
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Mr. Crawford was responsible for developing
and having work contact with. Mr. Crawford
has admitted that he has accepted the
business of those customers. If I had known
what' I know now, frankly, thaf those
acknowledgements-were signed on April 8",

while he was an employee, there'd be a duty

~to loyalty claim in this case.

Your Honor, we pray to the Cburt
that the injunction be ordered as reéuested
on the Motion and brief. And I'll be glad to
answer any additional questions. Thank you,
for your patience.

THE COURT: No, thank you. Mr.
Arnold?

MR. ARNOLD: May it piease the
Court. I’m'Andy.Arnold represénting the
Defendant, Kyle Crawford. You’ve read the
briefs, obviously.

| Counsel has —— I appreciate the
tenor of his arguments, a little bit of
difference though. I expect our relationship
to continue intact after today.
I do want to just briefly highlight

some differences in the factual posture of
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this case. First of all, setting aside the
goodwill arguments on the settlement, the
bankruptcy, that episode had another
significant impact on Mr. Crawford and with
all of the sales representatiVes, many of

whom have left Millennium. And so he wasn‘t

the first and I'm sure he won't be the last.

But the result of that was a
reductibh in his commissions by fifty
percént. Now,.he‘é_got a wife, kids. She
stays at home with the kids. He's the sole
breadwinner. This iéva fifty percent
reduction in his compensatioh that arose out
of this conduct, this baﬁkruptcy. So this
idea, again, thatJit has no relevance.

Again, it had.absolute relevance to Mr.
Crawford because it was a significant
reduction in his commissions. So I want to
point that out. And again, but the idea that
this was some plan to harm Millennium or do
something nefarious'is just simply not the
case. This is about someone who worked. ‘The
compensation that he touts had been given to
Mr. Crawford, Mr. Crawford earned that

compensation. And so having done that and

34

ROA 0155




10

11

12

13

14

15

16 -

17
18
19
20
21
22
23
24

25

Millennium Health, LLC v Kyle B. Crawford, et al
Case No. 16-CP-23-04218
Hearing of August 3, 2016
Before The Honorable Perry H. Gravely

invested himself in this business to one be
confronted with these allegations in this
Wall Street Journal article and other -

articles. There's a -- you can Google and

_that may show you some of the more extreme

things he was confronted with. But it had a

direct impact on his day-to-day 1life, his

ability to make a living. So I want to point
that~out,to Your Honor.

The other thing, this idea that he
was dishonest, we take exception with that.
Of course, that's disputed facts. It'll be
resolved throﬁgh discovery and through ---

THE COURT: = And thaf‘s something
more for, I think, the final hearingf

MR. ARNOLD: I agree. I agree.
Byt T want to just'séy, Your Honor,‘that to
the degree he mentioned cancer genetics,
that, in fact, the,K company he works for,
Péradigm, they do urine_tesﬁing( but they
élso do blood testing, which Millennium does
not do. And they do do cancer genetic
testing. Paradigm is the éxclusive sales
organization for one of the largest or the

largest cancer genetic testing companies in

35
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the country.

~ And one of the customers, at least
one of the customers, Foothills Medical
Associateslhas engéged'Paradigm to do this -
caner genetics testing. So the idea again is
that was a dishonest representation, I.think
when he testifies he will say that one of the
most excitiné parts of the opportunity

presented to him was to be a part of this

'cutting—edge technology in cancer. genetics.

So,~again; not only was he not dishénest but
he told the truth. He didn't hide what he
was doing.

And so, I mean, there's just a

.little bit of a contradiction that ‘hey, he's

going to get out of testing, he's going to

<just take some time off, and he's going into

‘cancer genetics.’ I mean, which is 1it?

Well, he went into cancer genetics as well as
other .types of testing. |

. This idea that -- in a lot of these
cases that deal with irreparable harm, you do
have a goodwill component. You also have
confidential trade secret information. 1In a

non-solicitation case, what we're really
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talking about-is the customers and the
identity of customers. One, he didﬁ't take a
customer list. He didn't need to.take a
customer list. 1In fact, our Honor, you know
all the customers and prospective customers
éf Millenium, physiciahs. If a physician
write a prescription, they aré a prospective

customer because that's who does the urine

"test._'So this idea that ‘hey, he's got some

inside information’, it's just not true.

‘What he would do would be ride around, he

sees a physician’s office, he pulls in there
and gives thém his card and tries to taik to
them. |
He took sixty to seventy-five

different -- over thé-last eighteen months --
different physicians or decision makers,
physician practices.to lunch who did not do
business With Millennium. Yet, they are
cqvered\by this agreeﬁent. So there's been a
focﬁs on customers. |

AndvI would =- the Vessel case, I
will tell you is not my proudest achievement
particular because, you know,. he's not here

today but Mr. Foster was on the other side.

37
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. So it is a thorn in my rear end, I can assure

you. But one of the things we talked about
before was, -- Judge is that if you look at
the case, there is a clear difference between
federal}cqurts ana our state appellate
courts. ‘The federal courts have been a
little looser with the granting of
injunctions and the interpretatioﬁ of what'is
enforceable in the non-compete 'area or the
non-solicitation area. If you'll look at the
state'courf cases, and I've cited them, they
focus on existing customers, existing
customers. So, yeah, the Vessel case went
further than ourVState appellate courts have.

I cite another case, the Joe

" Anderson case where he said former customers,

that's too broad. What legitimate interest
do they have in preventing him or anybody
else going after a customer they no longer do

business with? I méan, what legitimate

interest could you have? He cites a case

.cited by the court in Véssel( the Ball case.

The Heart Clinic case. That was a non-
compete case. I mean, you go read it, a non-

solicitation was not at issue in that case.
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His sentence is inexplicable because it cites
cases, including the Wolf case that

specificaliy said it was limited to existing

'policyholders. Now, the Heart Clinic'case,

in‘its description of %— the kihd of a
boilerplate description of ﬁhe iaw close the
Heart Clinic case‘—— because it does use the
terﬁ former customers. The only way to
reconcile that -- and it wasn't a holding --
it was juéﬁ kind of reciting the things that
we do kind of in our briefs, you know, that a
restricted or a non-solicitation can be a
replacement for a geographic limitation.

That case didn't involve that issué._ Nobody
argued that issue. I think if you.read'the>
case, the only wéy to reconcile that Qiﬁh the

holdings of the cases it cites is that former

customers meant the former customers of the

'employee, not the former customers of the

employer. These are —-- he can go solicit his

former customers or could not solicit the

former customers as long as they're existing

customers of the employer. You just look at

the. case and you decide for yourself. But

' that was the case they were relying on or
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that Vessel relied upon is not even a non-
solicitation case. Tt was a territorial
restriction in‘a non-compete case.. So that
caseiis inapplicable, he;s relying on dicfa
and, look, I would tbo -- I mean, if»that‘s
what you're left with.

But there's not a holdiﬁg from a
South Carolina Appellate_CQurt as broad.as
Vessel, which would have been appealed if my
client had wanted‘to.appeal it. The court
got it wrong in Véssei,,

This' Court is bound by the South
Carolina Appellate Courts and those limit
non-solicitations to existing customers,
existing policyholders. And it just doesn't

make sense to apply it to former customers.

But let us get past former customers. Look

at the language. It doesn't even just apply
to customers or former_customers. It 1is
former prospective customers. This is
anybody he had any contact with, any
physidian's office that he had contact with
whether they've ever done_bﬁsiness with
Millennium at all. If he went to lunch with

)
them seventeen months ago and they never did

40
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business, he is prohibited by this non-
compete from soliciting former prospective
customers. Not even former customers, not
even customers, former prospective customers.
I will tell you -- you won't find a case.
You may find a federai court case that says
prospective custome£su "You won{t find one
that says former prospective customers. I
mean, that's juét -- they were getting lists.
Here}s everybody whoihas ever written a
brescription in South Carolina. That's who
- gets this and that's who does the testihg.
That's evefybody; So the idea that again,
there's confidential information that needs
to be protected, there's customer
'relationships that need to be proteéted.
‘Again).this is a shotgun approach.
You go to all these physician prégtices.” |
Some do business with you and some do not.
Thé last thing I will say, Your Honor, unless
you have questions for me, I do want to say
loék, the reason they don't and can't
calcﬁlate damages is simply because discovery
hasn't taken place. He said ‘we can't

calculate it yet.’ Well, if you can't

~
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calculate it yet. We haven'tvdoﬁe discovery.

If you can prove that this thing is

. enforceable. Then you‘fe going to say well

who were our customers? How much business
did Paradigm do with these:customers. He's
not servicing these customers at'present on
this urine testing. And you can add up all
the revenue ffom urine testing and say that
would have been our revenue. If»he can meet
his'burden of éroof and connect the dots,

then that is subject to calculation. This is

‘as clear-cut a case because we're not looking

--- walking out with trade secrets.

Again, the customers are not
confidential. So this is purely about the
loss of revenue from urine testing. Period.

So, Your Honor, without belebering

any of my points -- you've been patient —— I

would just simply say it's overly broad. It
applies to former customers, former
prospective eustomers. Tt is -- the damage
here is calculable to the extent that this
agreement is deemed to be enforceable in the
futufe.<'It's calculable in dollars and

cents. Anybody who can do math will be able
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to calculate damage. We're don't.need an
expert in this case to calculate the damages.
We can just do the math. And so this is
quintessentially the case where they need to

prove their case first and enter.the remedy.

But they're not entitled to this drastic

remedy of injunction which was run 1in,
particularly based on the affidavit, the typé
of evidence they presented, which Your Honor
has rightly pointed out is primarily hearsay
and speculation. . Aﬁd most of the points,
there is another side to the story. I don't

think they've met their burden and are not

entitled to this remedy.

THE COURT: : Okay.

MR. SCHENK: - Briefly, Your Honor.
THE COURT: Yés, sir?

MR. SCHENK: We just want an Order

requiring Mr. Crawfofd to abide by his
promise, to stop solicitiné and accepting
business.

At this stage, we think that we've
proven our case on all of those elements. I
don't know where theAconcept of former

prospective customers comes from. It's
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certainly not in the covenaht itself. It
says customers. There's no ﬁention of former
customers. It talks about customers who had
work contact and to whom he contributed én
Millehnium's behalf during an eighteen-month

period. Millennium -- the exhibit that we

‘have in the list of a hundred and eighty-

nine, these aren't just random people Who
were taken o&t for lunch one time. To get
setup in Millennium's system, you have to
have a proéess that justifies the person
being named a customer. And all of the one
hundred and eighty-nine were people who are
customers who contributed volume duriﬁg that
period.

THE COURT: Well, it does say
potentiaL customers in the employee contact.

MR. SCHENK: Customers and
poteﬁtial customers. - But I want to take off
the table this notion of former remote
prospects or customers. You know, the only

list that we're focused on now is the list of

‘customers that meet Millennium's definition,

- which means sufficient work contact to be

setup in the system and they have given
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Millennium the UET, PGT and other specimen
Qolumes during that period of time, customers
that were directly under Mr. Crawford's
supervision.

So this notion -- I certainly
haven't made the aréument today, the documeht

hasn't made the argument that former people

. who he may have had lunch with that, frankly,

by the way we paid -for, are off limits.

, THE COURT: Well, but I think‘what
they're saying though, at least the way I
understand his argument is, because it has
the term “potential‘customer” in there,
doesn't that make it too broad and
unenforceable? |

"MR. SCHENK: I submit to Your Honor

that it does not. 1I'd submit that a prospect.

that he had meaningful work confact with is a
narrowly—tailored definition. |

But I'd also submit to the Court
that the list that we're asking for are those
customers that have been setup, provided,
work volume, provided revenue té Millenium
through Mr. Crawford. And that's what we're

focused on.
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We believe -- I just couldn't

disagree more with the narrow tailoring of

N

this. You know, the company went out of its

‘way to specifically authorize competitive

activity that didn't involve taking or
éccepting business from Millénnium's
customers.

And I'l11l just say this, you know,
ﬁhis is all a matter of discovery. But this
notion that Paradigm is a forward-thinking
cancer genetics operatidn and that{ you know,
Mr. Crawford's not doing,anything in the UDT
space, he's admitted that he has done UDT
work for them. -He's admitted that the
customers that he's taken were:UDT customers.
And the only information I could fihd about
Paradigm on-its websité and specifically the

brochures that it offers, all go to UDT

- services on the brochure that they publicize

to the rest of the wqud.

Sd, Your Honor, I think that, you
know, I've said all.I can on these points."
At this stage irreparable haim is the loss of .
goodwill, is the loss of the relationship.

That is almost assumed in these cases. And I -

ROA_0167




10
11
12
13
14

15

16

17
18
19
20
21
22
23
24

25

Millennium Health, LLC v Kyle B. Crawford,-et al
Case No. 16-CP-23-04218
Hearing of August 3, 2016
Before The Honorable Perry H. Gravely

believe that Vessel does cite to —-- it cites
South Carolina controlling authority on that
point. And I'd rest there, Your Honor. I'd -
be happy toianswer'any'additiohal questions.

THE COURT: All right. Let me
just ask this. I'm going to take this under
advisement because I want to review all of
this information: But -- okay. I'm just
saying; assumihg that I grant your relief, dov
we need —-- well, how do we need to deal with
the list? I mean, is that something that.
y'all -- I guess you haven't looked at it
because YOu didn't have the confidentiality.

MR. SCHENK: I've got a suggestion
on that, Your Honor.

THE COURT: Yes.

MR. SCHENK: 1I'll tender the list.
I'll tender it to the Court. If the Court's
inclined to grant the injﬁnctive relief, do
so pursuant to that list. Then we'll do the
discover; on it. My client stands ready to

post a performance bond necessary to satisfy

the Court. If we're wrong about a handful of

those customers, that'll be compensated on

down ‘the road.
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THE COURT: All right. Well, let

me hear about -- okay. Do you want to

- respond to that?

MR. ARNOLD: Well, I want sixty
seconds.

THE COURT: All right. And I'm
nOt_ihdicating how I -- I am just saying that
I wantvto look at all my optioné hefe. |

MR. ARNOLD: I understand. Sixty

seconds. So, look, first of all Faces

Boutique. The Faces Boutique case said you

enforce the covenant as written or not at

all. Now, what they're doing is saying, Your

~Honor, we've scaled this back. We don't want

you‘to-proteCtlpotential customers. We're
only asking you to‘protect customers. Why is
fhat?‘ Because they realize they would never
give you -- because they couldn't identify.
The potential customers 1is everybody, every
physician in the State of South Carolina. So
they have peeled it back. And I think that
is an admission that; Your Hoﬁor,«we're not
asking for everything you said we're asking
for. |

The other thing I want to just point
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out and just make sure I am clear, it says

"potential customers you are in contact with

during the -last eighteen months. So my point
of former perspective would be if there was
somebody that was contacted seventeen months

ago, because they were a perspectiVe

customer, and hasn't been contacted since,

who has never done businessiwithlMillennium,
they still come up in this. That would be a
former perspective customer. So, my pbint
ﬁhere is just‘simply that that is overly
broad. | | |

They're saying Your Honor ‘we're

" not asking for all of that.’ But the reason

they're not asking for that is because it's

overly board. But you have to either enforce

‘the covenant as written or not at all.

THE COURT:  All right. Again,
justbso that I have all of my options here.
Wﬁat about ——,téll me if I decide to go with
the injunction, I need to hear what about
y'all.think a bond should be?

MR; SCHENK: I'11 tell‘you, Your
Honor, T'm a little bit —- I'm a little bit

confused on that one. Typically, in bonding

49
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cases, we look at if it's a non-compete

situation or an employee is going to be

‘literally sidelined, sitting on the bench

during the period of the litigation, we look
at whét their salary was. We forecast that
over a pe:iod of weeks or months. And that's
how we arrive at our bond.

He is free, given his'experience,
his education, the world of opportunities .
that he haé'described with Paradigm, he's
free to go out and_earn that living all that
he wants. I think a fair'casé can be made
for a nominal bond, therefore. Unless he's

prepared to attribute the exact amount of

“revenue flowing from this customer list

directly into his pocket, I have a hard time
at doing'anything, other than throwing at a
dartvboard. "But I know the‘Court's got wide
discretion on that.

‘The bonding iééue, as long as it'é
reasonable is certainly one that I'm sure my
client will be comfortable with, youlknow}
subject to our ability to weigh—in on it
further. But that's what I land on..

THE COURT: Okay.
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‘MR.'ARNOLD: Well, Your Honor/
because it's going to restrict his ability to
earn commis;ions; I would think one way you
would do'this would be to look at the amount
of business that had been done while at
Millennium, the business they say they'&e
lost and what his commissions would be on
that business.

THE COURT: . I'll tell you what --
it may make sense, if I get to that point
\then I'"ll just --- |

MR.lARNOLD: | And then we can submit
additional -information:

_THE COURT: 'Right.: Anything
further? And, alsb; I've got the consent
Order, whicﬁ I'm sighing as we speak. Iijust
added thé date in there, today's date. So
that'll be E-filed. I guess jfall wiil get
it. You know, how soon after I sign an Order
does itvcome‘to the —---

MR. ARNOLD: I wduld'think fairly
-shortly. |

THE COURT: I think it goes to the

clerk's office first.

MR. ARNOLD: I would suspect today

51
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- some time.

THE COURT: All right. But it has
been signed. Yes, sir?

MR. SCHENK: - Would you like us to
file thé confidential exhibit.electfonically?

THE COURT: ‘No, why don't we just
hand that up to mé. And this 1is something
you haven't seen, fight?

MR. ARNOLD: (Negative gésture).

MR. SCHENK: (Tenderiné) -— Your
Honor, thése are customers through which Mr.
Kyle -- Mr. Crawford, excuse me, —-- received
commissions on, worked with during the
eighteen-month period. You don't have to
take that from me. It's in the affidavit.

| THE COURT: And I don't ;— all

right, thank you. This is just one, two,
three ---

MR. SCHENK: It's a Bates-labeled
five-page.

THE COURT: ---— four, five. All

right.

MR. SCHENK: I use all these cover
pages that the ---

.THE COURT: And I'm going to
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accept this just for the purposes of in the
e&ent that -- we're not going to file it
because 1it's Confidential. But I don't want
this to generate anythihg on any side. I'll
be happy_to loék at it. It's not relevant'tb
anybody's argument. This is just for‘me in
the event that the injunction is granted, I
will reference this.

.MR. SCHENK: And I'd ask Mr. Arnold
if he would keep possession of it.

| MR. ARNOLD: Oh, sure. Yeah.

THE COURT: Yeah, he;s bound by
the confidentiality and it'll be subject to
the order.

MR. ARNOLD: Sﬁre.

MR. SCHENK: - Should we mark this
for the record as éh exhibité . |

THE COURT: Yeah. Let's mark
this. Madam Court Reporter, if you'll mark

that as a Court's Exhibit 1.

COURT REPORTER: Court’s Exhibit 1.

(SO MARKED AS COURT'S EXHIBIT 1)
MR. SCHENK: And the last item I
could suggest, Your Honor, or offer I should

say 1is we've got a draft‘Order, the finding -

- 53
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of facts and conclusions that I would submit

simultaneous or in advance if Your Honor

_Qould —-———

THE COURT: I mean, I'll take a
copy if I can get you to submit it --- |
MR. SCHENK: Would you like that
electronically as well? |
| THE COURT: You can go.ahead and
send it to him if you want.
| MR. SCHE.NK: And I_ will fully
expect Mr. Arnold would ---
' THE COURT:  All right; I'11 let
y'all know something next week. . R

MR. SCHENK:- Thank you very much,

Your Honor. I appreciate the opportunity to

 be here today.

(TRANSCRIPT CONCLUDED)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
_ ) ,
COUNTY OF GREENVILLE )  THIRTEENTH JUDICIAL CIRCUIT
- ) |
Millennium Health, LLC, )  CIVIL ACTION No.: 2016-CP-23-04218
, ) '
Plaintiff, )
)
vs. ) : .
) " PLAINTIFF’S MOTION FOR
Kyle B. Crawford, and ) TEMPORARY RESTRAINING ORDER
) AND PRELIMINARY INJUNCTION
Unidentified John Does. )
)
Defendants. )
)

PLEASE TAKE NOTICE the Plaintiff Millenniﬁm Health, LLC (-“i\/Iillenniﬁm”), by and
through its undersigned counsel, moves pursuant to Rﬁle 65 of the South Carolina Rules of Civil
Procedure for a Temporary Restraining Order and Prelirrﬁnary Injunction agﬁinst the Defendant
Kyle B. Crawford (“Defendant”) resulting from Defendant’s breach of a contract régarding
~ confidentiality, non-disclosure and non—pdmpetition in connection with Defendant’s prior

employment vwith Millennium, as more fully described in the '_Veriﬁed ‘Complaint filed
contemporaneously with this Motion. The Verified Complz;int is attached hereto as Exhibit 1
and incorporated by _referénce herein és if fully set forth. This Motion is suppo%‘ted 'by the
- Verified Complaint and supporting' Exhibits, which includes the sworn Affidavit of a
representative and employee of Millennium. In' support of this; Motion, Millennium will
respectfully show the following:

| L. Millennium has filed a lawsuit for, among other claims, injunctive. relief and
damages resulting from Defendant;s breach of his employment contract. Millennium requests

this Court require Defendant to maintain the status quo during the pendency of the action
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regarding Defendant’s post-employfnent contractual obligations aﬁd refrain from interfering in
Millennium’s rights, including but not limited to solicitation of Millennium customers.

2. As outlined in the Verified Complaint, Millennium is informed and believes that
Defendant 1s soliciting and accepting the business of Millennium customers in violation of his
contractual - obligations owed to Millennium. Millennium has lost business and has been
financially damaged as a direct and proximate result of Defendant’s solicitations of Millennium’s
customérs. Millennium is in immediate jeopardy of losing additional customers and sustaining
additional ﬁnancial damages.

| 3. As a result of Defendant’s, conduct, Millennium will suffer immediate and
irreparable harm, and loss and damage of a substantia‘l‘nature if’ preliminary injunctive relief is
.r'lot granted as more fully set forth in the Verified Complaint. |
4. Millennium is likely to prevail on the merits of its causes of action as set forth in
thé Complainf. |

5. Millennium has no adequate remedy at law.

6. . Defendant will not suffer any undue prejudice by being required to maintain the
status quo through the issuance of a Temporary Restraiﬁing Order and/or Preﬁminary Injunction
- Order.

7. A Temporary Restraining Order and Preliminary Injunction are reasonably
necessary to protect the legal rights of Millenniurnv pending in this ac.tion. Millennium seeks a
court Order in the form of a Temporary Restraining Order and Preliminary Injunction
compelling Defendant Crawford to adhere to his post-employment contractpial obligations,
enjoining Defendant Crawford from intérfering in Millennium’s rights as stated herein and as set
forth in the Verified Complaint, and niaintaining the status quo to prevent possible irreparable

harm during the pendency of this action.
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8. Prior to ﬁliﬁg the Verified Complaint and this Motion, the undersigned counsel

communicated with counsel for Defendant, Michael G. Corley and the Rothstein Law Firm, PA,

who agreed to accept service of pleadings on behalf of Defendant. Counsel for Defendant will be -

properly served with the Verified Complaint and this Motion in accordance with applicable rules: |

WHEREFORE, Millennium, through its ﬁndersigned counsel, hereby requests the Court
schedule a hearing on its Motion for a Temporary Restraining Order and Preliminary Injunction
so the parties can be heard on this matter and enter an Order in favor of Millennium enjoining
Defendant from the unlawful conduct stated herein and more fully described in the Verified
C.omplaintand fo; such other relief this Coﬁrt may deem just and proper.

A Memorandum of Law in Support of this Motion will be filed with the Court before the

\

scheduled hearing.
- This the 12th day of July, 2016.
Respectfully Submitted,

- WILLIAMS MULLEN |

- s/ Allen Keith McAlister, Jr.
A. Keith McAlister, Jr.
S.C. Bar No. 78213 . _
1441 Main Street, Suite 1250
‘Columbia, South Carolina 29201
Telephone: (803) 567-4000 .

" Facsimile: (803) 567-4601

- kmcalister@williamsmullen.com

Edward S. Schenk III
eschenk@williamsmullen.com

N.C. State Bar No. 32917

(seeking special admission under Rule 404)
P.O. Box 1000

Raleigh, North Carolina 27602 .
Telephone: (919) 981-4000

Facsimile: (919) 981-4300

Attorneys for Plaintiff Millennium Health, LLC
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- STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE Case Number: 2016-CP-23-04218

Millennium Health, LLC,

Plaintiff, o
DEFENDANT KYLE CRAWFORD’S
MEMORANDUM IN OPPOSITION TO
PLAINTIFF’S MOTION FOR INJUNCTIVE
RELIEF |

V.

Kyle B. Crawford, and Unidentified
John Does, )
Defendants.

vvvv{vvvvvvvvvv

COMES NOW Defendant Kyle Crawford and files this Mémorandum in Opposition to
Plaintiff’s Motion for Prelimin'ary Injunctive Relief as follows:

I. INTRODUCTION/SUMMARY

Plaintiff Millennium Health, LLC (“Plaintiff”’)—the former efnployer of Defendant Kyle
Crawford (“Crawford”)—has ﬁlea an action against Crawford seeking damages and injunctive relief
for an alieged violation ’of a non-solicitation provision. In addition, Plaintiff filed a motion for
temporary restraining order and for preliminary injunctive relief. Howéver, as will be discussed in

more detail below, Plaintiff supports its motion for preliminary injunctive relief with little more than

boilerplate claims that Plaintiff has “no adequate remedy at law” and that “Millennium has likely lost

valuable customers, and the ﬁnapcial revenue associated with those customers, to Defendant
Crawford because of his breach of contract.” (Verified Complaint, § 48) (emphasis added). As will
be demonstrated below, Plaintiff clearly has an adequate remedy at law.

In further support of its motion, Plaintiff also identifies “loss of goodwill,” “loss of
confidence and trust of c;istomers,” and “loss of busine.s.,s reputation” as additional examples of
“irreparable harm” that require the Court’s intervention to prevent. Hdwever, as laid out in

Crawford’s affidavit and as available in the public record, the facts tell a different story. Just nine
1

ROA_0179

812F0S2d0810Z#3SVO - SYI1d NOWWOD - ATUANIILD - WV #G:LL 62 INf 910¢ - A4 ATIVOINOYHLO3 TS



months ago, Plaintiff entered into a “Corpo_rate Integrity Agreement” with the U.S. Department of
Health and Human Services Office of Inspector General, in which it agreed to pay a fine of $256
million for its nationwide a fraudulent scheme invol\./ing customers, /WhiCh included providing
kickbacks to physicians, including those serviced by Crawford. Crawford Affidavit, § 7. The illegal
kickback scheme to physicians (who were/are Plaintiff’s customers) was represented to its customers
as lawful, and the seheme was the source of much of Plaintiff’s goodwill, as it was a key part of the
marketing and sales strategy for Plaintiff. /d. This widely reported facts behind Plaintiff’s fraud
severely damaged Plaintiff’s goodwill and sullied Plaintiff’s reputation and the reputation of all
those who wori( forit. Id. at{ 8-9. Eventually, Plaintiff declared bankruptcy as a fesult of its own
actions. /d. at§ 9. Now Piaintiff‘seeks the aid of this court in enjoining Crawford under the guise of
protecting that which it has all but destroyed itself: |

As a final argument, the non-solicitation is overly broad because it encompasses former

customers and former prospective customers, which is beyond the scope of what is deemed lawful

under South Carolina precedent. South Carolina law clearly protects existing customers, but there is

S T
no legitimate interest in protecting accounts previously lost or accounts with which Plaintiff never

did business. For all these reasons, Plaintiff’s motion for injunctive relief should be denied.‘

II. STATEMENT OF FACTS

Defendant relies on the facts in Crawford’s affidavit filed in support of this Memorandum,
which is attached hereto. For sake of brevity, the facts contained in the affidavit are not repeated but

are simply incorporated by reference.
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1. ARGUMENT

A. Plaintiff Fails to Establish a Basis for Injunctive Relief.

In Strategic Res. Co. v. BCS Life Ins. Co., the South Carolina Supreme Court sét out clearly

the nature of an injunction and the high burden for obtaining one:

The power of the court to grant an injunction is in equity. The court will

reserve its equitable powers for situations when there is no adequate remedy

at law. The party seeking an injunction has the burden of demonstrating facts

and circumstances warranting an injunction. The remedy of an mjuncuon isa

drastic one and ought to be applied with caution.
367 S.C. 540, 544, 627 S.E.2d 687, 689 (2006) (internal citations omitted).; see also Scratch Golf Co.
v. Dunes W. Residential Golf Props., Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 907 (2004) (“An

injunction is a drastic remedy issued by the court in its discretion to prevent irreparable harm

suffered by.the plaintiff.””). To establish a cause of action for injunction, the moving party must show

(1) it would suffer irreparable harm-if the injunction is not granted; (2) it will likely succeed on'the

merits of the litigation; and (3) there is an inadequate remedy at law. Poynter Invs., Inc. v. Century

Builders of Piedmont, Inc.,387 S.C. 583,586, 694 S.E.2d 15,17 (S.C.2010); see also Scratch Golf,

361 S.C. at 121, 603 S.E.2d at 908; Zabinski v. Bright Acres Assocs., 346 S.C. 580,601, 553 S.E.2d

110, 121 (2001).
1. Plaintiff has failed to establish that it will suffer irreparable harm.
Plaintiff’s Verified Complamt and accompanying affidavit fail to establish that Plaintiff will

~suffer irreparable harm absent th1s court granting an injunction. Under South Carolina Law, a

~ complaint fails to state a cause of action for injunctive relief unless facts are alleged that show that
. e X ‘

the plaintiff has no adequate rémedy at law and will suffer irreparable harm. See South Carolina

Public Service Authority v. Carolina Power and Light Co., 244 S.C. 466,474,137 S.E.2d 507, 510
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(1964); see alsé Knohl v. Duke Power Co., 260 S.C. 374, 376, 196 S.E.2d 115, 116 (1973)." .

PﬁrsUant to SCRCP 65, even if the complaint is properly pled, an injunction may be granted “only if
._ it clearly appears from specific facts shown . . . that immediate and irreparable injury, loss, or
damage will result’to the applicant.”2 (emphasis added). It is well established in South Carolina that
the plaiﬁtiff must make a clear showing that it “will suffer immediate, irreparable harm without the
injunction . . . ;” Compton v.S.C. Dep't of Corr., 392 S.C. 361, 366, 709 S.E.2d 639, 642 (2011); see
also Direx Israel, Ltd. v. Breakthrough Medical Corp., 952 F.2d 802, 812 (4th Cir. _1991). “Plaintiff
must demonstrate it faces an immediate threat of irreparable harm withﬁout' an injunction. The
réqliired hTéparat;le harm must be neither remote nor spe\culative, but actual and imminent.”
vHagemeyer N. Am., Inc. v. Thompson, 2006 U.S. Dist. LEXIS 19468, 8 (D.S.C.‘ Mar. 1; 2006)
(internal quotaﬁor; marks omitted). “When the record indicates that [pIaintiffs loss] is a matter of
simple mathematical calculation, a plaintiff fails tb establish irreparablé injury for preliminary
injunction purposes.” Multi-Channel TV Cable Co. .v. Charlottesvil?e Quali_ty Cable Operating
Co., 22 F.3d 546, 551 (4th Cir. 1994).

Plaintiff has failed'to‘ allege sufficient factual allegations in its complaint and has failed to

prove come forward with any specific facts that would even suggest that irreparable harm is

imminent and actual. Loss of business that is certainly. compensable in money damages is not

trreparable harm. Moreover, the loss of goodwill assumes that the company has goodwill to lose. In
" fact, the only irreparable harm in this case is the damage caused by Plaintiff to its own reputation and

to the reputation of those associated with it. Boilerplate allegations, devoid of facts to support it and

1 “Irreparable injury,” as used in the law of injunctions, does not necessarily mean that the injury is beyond the
possibility of compensation in damages. The fact that no actual damages can be proved, and in an action at law that the
jury could award only nominal damages, is often the best reason for a court of equity to interfere to prevent a continuous
injury. 27 S.C. Jur. Injunctions § 4 (2012).

2 South Carolina Rule of Civil Procedure 65 is based upon the federal rule and uses an 1dent1ca1 standard for immediate
and irreparable harm.

4
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contradicted by evidence in the record, simply is not enough to interfere with Defendant’s right to
pursue his greatest worth.?

2. Plaintiff’s alleged damages, if proven, can be calculated and

compensated in dollars, which means it has an adequate remledy atlaw.

Plaintiff is seeking monetary darrragés that can be calculated in dollars. As alleged in the
Verified Complaint: “Millennium has likely lost valuable r:ustomers, and the financial revenue
associated with those customers, tQ Defendant Crawford because of his breach of contract.”
(Verified Complaint, 48) (emphasis added). The South Carolina Court of Appeals has previously
uphevld the denial of an injunction on the ground that the plaintiff had the ability to seek and prove
damages from an alleged breach of a non-compete. The corlrt noted thét “[a]n injunction is an

- equitable remedy; as such, it is available only where no remedy at law exists or where the legal

| remedy would fail to make the party whole.” Mailsource v. M. A. Bailey & Assocs., 356 S.C. 363, -

369-70, 588 S.E.2d 635, 639 (Ct. App. 2003) (overruled on other grounds by Poym‘er Invs. v.
Century Builders of Piedmont, 387 S.C. 583,' 587-588,694 S.E.2d 15,17-18 (2010). Plaintiff’s only
alleged damages are pecuniary, and accordingly, Plaintiff is seeking monetary damages, which are
readily calculable. Therefore, Plaintiff has an adequate remedy at law. |

3. "Plaintiff is unlikely to succeed on the merits because the underlying non-
solicitation agreement is unenforceable.

The South Carolina Court of Appeals has summarized the law governing non-competes as

follows:

3 “[T]he right of an individual to follow and pursue the particular occupation for which he is best trained is a most
fundamental right. Our society is extremely mobile and our free economy is based competition. One who has
worked in a particular field cannot be compelled to erase from his mind all of the general skills, knowledge and
expertise acquired through his experience. These skills are valuable to such employee in the marketplace for his
services. Restraints cannot be lightly placed upon his right to compete in the area of his greatest worth.” Carolina
Chemical Equipment Company v. Muckenfuss 322 S.C. 289, 471 S.E.2d 721 (S.C. Ct. App. 1996).

ROA_0183

812P0EZdD9102#3SVO - SYI1d NOWINOD - ITUANIIHO - NV ¥S:LL 62 INF 9102 - A3 ATTVOINOYLOTI T3



Covenants not to compete contained in employment contracts are generally
disfavored and will be strictly construed against the employer. A restriction against
competition must be narrowly drawn to protect the legitimate business interests of
the employer. A covenant not to compete will be upheld only if it is:

1 necessary for the protection of the legitimate interest of the - |
employer;

) reasonably limited in its operatlon with respect to time and
place;

3) not unduly harsh and oppressive in curta111ng the legltlmate
efforts of the employee to earn a livelihood;

(4)  reasonable from the standpoint of sound public policy; and
(%) supported by a valuable consideration.

% ok ok %k

If a covenant not to compete is defectlve in one of the above referenced
areas, it 1S totally defective and cannot be saved.

Faces Boutique, Ltd. v. Gibbs, 455 S.E.2d 707, 708-09 (Ct. App. 1995) (citations omitted). “We

must uphold the covenant as written‘or not at all, it must stand or fall integrelly.” Id (emphaeis
added). Whether or.not such a non-eompete is reasonably limited in its operation is a question of
law. See Stringer v. Herron, 424 S.E.2d 547 (Ct. App. 1992).

“The general test is that contractual prohibitions must be geographically limited to what is
reasonably necessary te protect the employer's business. Prohibitions against contecting existing
customers can be a valid substitute for e geographic'limitatioh.” Wolf v. Colonial Life and Acc. Ins.
Co., 309 S.C. 100, 109, 420 S.E.2d 217, 222 (Ct. App. 1992) (emph.asis added) (citing Caine &
Estes Ins. Agency, Inc. v. Watts, 278 S.C. 207,293 S.E.2d 85-9 (1:982)); see alse Team IA. Inc. v.
Lucas, 395 S.C. 237, 717 S.E;2d 103, fn. 1 & 2 (Ct. App. 2011). However, if the court 'ﬁnds this
provision to be enforceable, then it weuld be the South Carolina court to reach such a result. In fact,

there is not one reported South Carolina case that permits prohibitions against contacting prior

6
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customers and former prospective customers to substitute for a geographic limitation. “Soliciting

business from former clients of [the former employer] is not unfair or improper; [the former .

employer] has no relationship with these customers whatsoever.” Fournil v. Turbeville Ins. Agency,

Inc.,2009 U.S. Dist. LEXIS 16303, * 14-15, 2009 WL 512261 (D.S.C. Mar. 2, 2009);* see also Hejl

v. Hood, Hargett & Assocs., 6714 S:E.2d 425, 430 (N.C. Ct. App. 2009) (holding that a non-
solicitation agreement that encompassed former prospective customers was overly broad:
“Defendant's attempt to prevent Plaintiff from obtaining clients where Defendant had failed to do so,

is an impermissible restraint on Plaintiff.”). -

-In Wolf, the plaintiff-employee had been employed in insurance sales and had signed a non--

compete agreeing not to solicit any “existing poli'cyho‘lders and payroll deduction accounts.” 309

S.C. at 105, 420 S.E.2d at 220. However, significantly, the agreement did not contain any .

» geographid—ba_sed restrictions or a “blanket prohibition against competition,” such as exists here, but
only applied to existing customers of the employer. The court upheld this narrowly tailored

prohibition, based upon a South Carolina Supreme Court decision, Caine & Estes Ins. Agency, Inc. v.

Watts, that limited its holding to current/existing customers. Id.; see also Caine & Estes, 278 S.C. at"

209, 293 S.E.2d ét 860. And once again in Oxman v. Proﬁtt, the South Carolina Supreme Court
upheld a non-solicitation that was limited to existing policyholders. .241 S.C. 28,126 S.E.2d‘85‘2.

The logic is clear: a business has no 1égitimate interest in prohibiting solicitation of non-
customers, including those who have never been ‘customers. Competition for this sort of business
does not cause any loss to a business, and certainly no irreparable harm to a business. Despite the

fact that it has no legitimate interest in protecting for;her customers and non-customers from

4 The District Court adopted the Report and Recommendation of the Federal Magistrate, who held: “[A] covenant
prohibiting [an employee] from accepting business from customers who no longer do business with TIA advances
no legitimate business interest of her former employer.” Fournil v. Turbeville Ins. Agency, Inc., 2008 U.S. Dist.-

LEXIS 116469, *13 (D.S.C. Dec. 29, 2008). ‘

7
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r

competition, Plaintiff has incredulously represented that failing to do so will result in “irreparable
harm.” This court should reject such an untenable position.

4. Plaintiff’s own previous fraudulent behavior constitutes unclean hands
under settled principles of equity, which prevents it from now seeking
equity from this court.

As laid out in Paragraphs 7 to 9 of Kyle Crawford’s Affidavit, Plaintiff engaged in a
nationwide scheme to defraud and give illegal kickbacks to physicians, including the \}ery accounts

Plaintiff now seeks to enjoin Crawford from soliciting or servicing. Such inequitable conduct by

Plaintiff disallows it from obtaining equitable relief from the court now. South Carolina law is clear

- that “[u]nclean hands precludes a plaintiff from recovering in equity if he acted unfairly in a matter

that is the subject of the litigation to the prejudice of the defendant.” Ingram v. Kasey’s Assocs., 340
S.C. 98, 107, 531 S.E.2d 287, 292 (2000); see also Williams v. Riedman, 339 S.C. 251, 278, 529
S.E.2d 28 (Ct. App. 2000); Associated Spring Corp. v. Roy F. Wilson & Avnet, Inc., 410 F. Supp.

967, 978 (D.S.C. 1976) (in denying enforcement of a non-compete, the court held that “[t]he

doctrines that ‘He who seeks equity must do equity’ and that ‘He who comes into equity must come :

with clean hands’ are firmly established in South Carolina as applicable to any of the multitude of
matters which may arise in equity.”) To provide'an e;]uitable remedy to protect business obtained
and bilked unlawfully would Viollate seemingly every equitable maxim in the book.

Crawford had no knowledge that the practices pushed by his employer were illegal. Crawford
Affidavit, 9 8. of course, every employee who engaged in sales under these corporately-mandated
practices became implicated by association with the unlawful conduct of Plaintiff. Upon discové;ing
that Plainfiff’s sales and rnarkéting strategies had been unlawful and fraudulent, Crawford came

quickly to believe that unless he left Plaintiff’s employment, his reputation would remain tarnished.
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Crawford Affidavit, 7. In April 2016, Crawford leaméd that he and other salesmen would pay the
price for Plaintiff’s fraud when his commissions were cut by nearly ﬁfty percent. Crawford
Affidavit, §9. So, when Cravs‘ffordxinformed some of his accounts of his departure from Millennium,
several immediately expressed a desire to follow him. Crawford Afﬁdavit, 9 10. And who could
bléme them? One ‘cﬁstomer. sought his assistance in establishing its own lab. (Each of these
accounts have 'provided affidavits that they were not 'solicited. Crawford Affidavit, § 10.) Clearly,
Plaintiff comés to the court now with unclean hands thle seeking a drastic equitable remedy against

Crawford who has done nothing wrong.

IV. CONCLUSION

There has been no showing of irreparable harm, and Plaintiff clearly has an adequate remedy
at law. Moreover, the non-solicitation/non-compete at issue is overly broad, unreasonable, and not
necessary to protect a legitimate interest, and is therefore unenforceable. F inally, Plaintiff has

unclean hands, and cannot now seek equity. Plaintiff’s motion for injunctive relief should be denied.

[signature and date on following page]

9
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Respectfully submitted,

Law Office of W. Andrew Arnold, P.C.

By: s/W. Andrew Arnold
W. Andrew Arnold
S.C. Bar No. 065311
aamold@aalawfirm.com
Jeremy R. Summerlin
S.C. Bar No. 101383 ,
jsummerlin@aalawfirm.com
712 E. Washington Street
Greenville, South Carolina 29601
(864) 242-4800

Attorneys for Defendant
July 29, 2016 : '
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STATE OF SOUTH CAROLINA
COUNTY OF GREENVILLE
Millennium Health, LLC,
Plaintiff,
VS.
Kyle B. Crawford, and

Unidentified John Does.

Defendants.

IN THE COURT OF COMMON PLEAS
THIRTEENTH JUDICIAL CIRCUIT
CIVIL ACTION No.: 2016-CP-23-04218

PLAINTIFF’S MOTION TO
RECONSIDER, ALTER AND -

AMEND ORDER ON
PRELIMINARY INJUNCTION

Rules 52, 59, S.C. R. Civ. P.

vvvvvvvvvvvgvvvv

Pursuant to Rules 52 and 59 of the South Carolina Rules of Civil Procedure (SCRCP),

Plaintiff, Millennium Health, LLC‘ (“Millennium™), respectfully moves the court to recdnsider,

alter and amend the Order of the Honorable Perry H. Gravely, entered by the Court on September

1, 2016, denying Millennium’s motion for preliminary injunction and attached hereto as Exhibit

1 (hereafter “the Order”). Millennium requests the Court reconsider, alter and amend its Order

because:

(1) The Court overlooked key language that narrowly defines the term “potential customers”,
tethering that term specifically to prospecting work performed for Millennium and at
Millennium’s expense. Therefore, the definition as written is not overbroad,

(2) South Carolina appell'ate courts acknowledge Millennium’s legitimate business interest in
protecting “potential customers” from solicitation, '

(3) South Carolina law permits the Court to narrowly “blue pencil” the nonsolicitation
covenant as long as the Court does not “rewrite” the covenant; and

" (4) It was premature for the Court to declare the nonsolicitation covenant unenforceable.
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PROCEDURAL HISTORY AND STATEMENT OF FACTS

Millennium commenced this action by filing a verified complaint on July 12,-2016. On
August 3, 2016, the Court heard Millennium’s motidn for preliminary injunction through which
Millennium sought to enforce restrictive covenants contained in a contract between Millennium
and Defendant Crawford. That motion was denied by Order of the Court entered on September 1,
20‘16. Thereatter, Milleﬁnium timely filed this motion for reconsideration. Millennium
incorporates herein by reference the factual allegations contained in its Verivﬁe4d co'mplaint,'
including exhibits and supporting affidavits.

ARGUMENT -

1. The Court Overlooked Key Limiting Language That Narrowly Defines the Term
“Potential Customers.” The Deﬁnition as Written is Not Overbroad.

The Court denied the motion for preliminary injunction based on its conclusion that the
nonsolicitation covenant was “too broad” and, therefore, “not enforceable” (Order, p.3). The
Order concludes:

The Court finds that the prohibition against contacting “potential
customers” is too broad, difficult to determine and could encompass all
customers in the market even if these customers have never been
customers of the Plaintiff. Therefore, the Court finds that the protection of
these “potential customers” is not a legitimate business interest and the
provision is unenforceable.

(Order, p.3) (emphasis added).

The Court’s conclusion overlooks.the plain wording of the covenant and the complete

- definition of “potential customers” as written. Upon reconsideration, the Court will see the

\

covenant contains a narrowly tailored definition of “potential customers.” This narrow definition

is designed to protect only those potential customers that Defendant Crawford directly contacted

through use of Millennium’s resources to offer them Millennium’s services while he was being

2
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paid as a Millennium employee in furtherance of Millennium’s business. The covenant expressly
limits the narrow class of restricted “poteﬁtial customers” to:
[TThose potential customers “with whom [Defendant Crawford] worked:
or directly contacted during the eighteen (18) months preceding [his]
termination of employment with ' respect to products or services

competitive with those offered by the Company at the close of [Defendant
Crawford’s] employment....

Verified Compl. Exhibit C, pp.4-5 (emphasis added)

Therefore, in order to qualify as a “potential customer” triggering the non-solicitation
covenant: | |

1. Defendant Crawford must have actually “worked” with the potentiall customer; or

2. Defendant Crawford must have “directly contacted” the potential customer; é_r_z_d

3. The work-contact with the potentlal customer must have been made in connectlon
with offering products and services offered by Millennium; and

4. The work-contact with the potential customer must have occurred during the defined
eighteen (18) month window preceding Defendant Crawford’s employment
resignation (i.e., the “look-back” period). ‘

The narrowly tailored definition of “potential customers” as written in the Agreement belies the
Court’s conclusion that the definition was “too broad, difficult to determine and could
encompass all customers in the market....” (Order, p.3).

Further, Millennium can readily show the identity of its potential customers through

discovery Exhibit 2 (Second Aff. of B. Fowler); The following are some examples of

Millennium’s proof covering the eighteen (18) month look-back period that will réadily 1dentify

_3
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“potential customers”: (A) Defendant Crawford’s expense reportsl, (B) Defendant Crawford’s

“Outlook” and appointment calendar(s) showing his direct customer prospecting activity and

participation at industry events, trade shows and similar events, (C) Defendant Crawford’s

Millennium email account  history, and (D) Defendant Crawford’s electronic notes and

documents authored by him tracking his prospecting activity; and (E) testimony from Defendant
Crawford’s former co-workers, supervisors and subordinates and from Defendant Crawford
himself concerning what potential customers he called on for Millennium, using Millennium’s

resources and at Millennium’s expense See Exhibit 2.

Therefore, Millennium respectfully prays the Court to reconsider and amend its

conclusion of law to find the definition of “potential customers” is not overbroad insomuch as

that conclusion is not supported by, and is inconsistent with, the definition as it is written in the

Agreement and because of the likelihood that Millennium will succeed in identifying those

“potential customers” through business and other records in discovery.

II. South Carolina Appellate Courts Acknowledge Millennium’s Legitimate Business
Interest in Protecting Its Confidential Information and Its “Potential Customers.”

"A. As a Threshold Matter, if the Court Reverses Ifs Determination on the

Overbreadth Issue, the Issue of Legitimate Business Interest is Moot.
As discussed above, the Court determined that the definition of “potential customers” was

too broad. The Court then relied solely upon that finding to further rule “[t]heréfore, the Court

! Among other things, Stark Law and the federal Anti-Kick Back Statute significantly limit the
giving of anything of value to a healthcare provider in exchange for a business referral and
otherwise place monetary limits on gift-giving. Millennium tracks expense reports reflecting
business and prospecting contacts between Territory Managers and other employees and
healthcare customers and prospects to monitor compliance with these laws. Those expense
reports identify the customer or potential customer with whom the employee had work contact,
the date of the contact and nature of the interaction.

-4
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finds that the protection of ‘potential customers’ is not a‘legitimatev business interest and this
provision is ugenforceable” (Ordgr, p.3).

If, upon reconsideration, the Court agrees that the deﬁnition of “potential customers” is
narrowly tailored and is not overbroéd (as outlined in Section I above) then it naturally follows
that the Court V\//ould reconsider and amend its determination on the legitimate business interest
issue, insomuch as that deter'mination’ was based solely upon an erroneous finding of
bverbreadth.

B. Alternatively, Millennium Has a Legitimate Business Interest in Protecting its
Confidential Information Which' is Directly Served by the Non-Solicitation
Provision.

Millennium has a contractual and common law legitimate business interest in protecting
its confidential information from disclosure and unfair competitive use by former employees liice
Defépdant Crawford. One of the most valuable and potentially dangérous uses of | that
~ confidential information occurs when former employee leverage that information to solicit
business ﬁo@ Millennium’s customers and potentiai customers. The most effective way legally
to limit unfair use of confidential information by former employees is reasonably prohibiting
them from solici;ing customers and potential customers. In other words, prohibiting solicitation
necessarily limits the settings and oﬁportunities in which former employees(can put confidential
informétion to unfair competitive use. In this regard, the nonmsolicitation covenant furthers

Millennium’s legitimate interest in safeguarding its confidential information, an interest that

" South Carolina appellate courts recognize.

Section 3 (b)(i) of the Agreement, which specifically addresses non-solicitation, provides:
Though the Company has made its best effort to create a [non-solicitation]
restriction as narrow as possible, Employee understands and agrees that
one of the purposes of this Agreement is to protect the information

-5
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described above. Under any and all circumstances, Employee’s use of
the Company’s Confidential Information to compete against the
Company is prohibited by this Agreement, and Employee agrees with that
prohibition.

Verified Compl. Exhibit C, p.5 (emphasis added).

This clause immediately follows the non-solicitation provision in the Agreement. This
clause further defines the legitimate business interests protected by the non-solicitation covenant,
including the protection of Millennium’s “Confidential Information.” “Confidential Information”
- includes customer and business contact information, business records, ordering histories, pricing
lists, profit information, and “any information concerning customers or other third—_partiesz

which are unique to the Company.” See Agreement, Recital D, p.1 (emphasis added).

Millennium’s “Confidential Information” would inevitabiy be disclosed and used against

it for the benefit of competitors. if former employees, like Defendant Crawford, are allowed to

solicit Millennium’s _customers and potential customers.’ In accordance with the majority of
jurisdictions (and citiﬁg those jurisdicticns with approval), the South-Carclina Supreme Court
has recognized an employer’s legitimate business interest in pr.otecting‘ its conﬁ_déntial
information from post-employment competitive use by departed emplfoyees. See Milliken & Co.
v. Morin, 399 S.C. 23, 37,731 S.E.2d 288, 295 (2012) (“[A]n empicyer has a protectable interest

sufficient to justify enforcement of a noncompete agreement if an employee was in a position to

?i.e., “potential customers”

3 For example, in the absence of a nonsolicitation covenant, it is dubious for Defendant Crawford
to claim he will restrain himself from relying upon and using the extensive, highly confidential
information that he learned from Millennium (including purchasing preferences, pricing
discounts, ordering cycles, etc.) in-his new competitive position with Paradigm as he calls on the
same customers and potential customers he served just a few months ago for Millennium. The

nonsolicitation provision is a critical safety valve to protect the legitimate business interest-

Millennium has in its Confidential Information that would otherwise be vulnerable due to
inevitable disclosure.

-6
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gain confidential . information, access to secret lists, or to develop a close relationship with '

clients. A pfotectable interest can alsAo arise from the employer's investment in its employee, in
terms of time, resources and‘résponsibility._” (quotations and alterations omitted).

The‘refore, for this independent reason, Millennium re‘:spectfully prays the Court to
reconsider and amend its conclusion of law to find that the company has a legitimate busines'sb
interest in prot'ecting'its Confidential Information, an interéstv which is directly served and
protected by the nonsolicitatidn clause.

'C. Alternatively, South Carolina Appellate Courts Acknowledge a Legitimate
Interest in Protecting “Potential” and “Prospective” Customers, “Contacts
Developed During Employment” and “Business Contacts.”

Based on its findings of overbreadth and lack o.f a protectable business interest, the Court
declared fhg nonsolicitation provision of the Agreemerit was “not enforéeable’-’ énd denied the
motion for p;eliminary injunction.

‘In Wolf v. Colonial Life & Acc. Ins. Co., a noncompetition and nonsolicitation cése, the
South Carolina Court of Appeals affirmed the Master-In-Equity’s determination that a former
employer had a legitimate business interest in protecting its “existing business contacts,
iﬁcluding the protection of its customers . . . .” 309 S.C. 100, 107, 110, 420 S.E.2d 217, 221,223
- (Ct. App. 1992). In other words, “existing business contacfs,” included, but was not limited to,
the employer’s current customers.. In the present case, the nonsolicitation covenant narrowly

defines ““potential customers” as those prospects with whom Defendant Crawford “had worked”

or had “direct contact,” therefore making the prospects comparable, if not identical, to the

“business contacts” found to be deserving of protection in Wolf.

-7 -
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In Milliken & Co, supra. the South Carolina Supreme Court further confirmed:
[The] [I]egitimate interests of an employer that may be protected from competition
include: the employer's trade secrets that have been communicated to the employee
during the course of employment; confidential information other than trade secrets
communicated by the employer to the employee, such as information regarding a
unique business method; an employee's special influence over the employer's

customers, obtained during the course of employment; contacts developed during the
employment; and the employer's development of goodwill and a positive image.

Milliken & Co. v. Morin, 399 S.C. 23, 37, 731 S.E.2d 288, 295 (2012) citing with approvalACAS
Acquisitions (Precitech) Inc. v. Hobert, 155 N.H.381, 92i3 A.2d 1076, 1084-85 (2007)(emphésis
édded). ‘ | |

As recently as 2011, the South Carolina Court of Api)eals stated, “South Carolina has
~ enforced a non-solicitation agreeinent ;;récluding an employee from ‘selling to gqcounts or in the
territbry’ in which he had been performing his dutigs as a sales representative.” T eam IA4, Inc. v.
Lucas, 395 S.C. 237, 2454, 717 S.E.2d 103, 107 (Ct. App. 2011) citing Standard Register Col V.
Kerrigan, 238 S.C. 54, 59, 74, 119 SE2d 533, 535, 544 (1961). If South Carolina courts are
willing to uphold nonsolicitation covenants that entirely preclude erhployegs from selling within
. a certain geogréph’ic teﬁitory s0, too, aré they willing to uphold covenanté that narrowly limit
solicitation of specifically identifiable “potential customers.”

- Additionally, “covenants preventing the solicitation of former customers are enforceable
under the South Carolina law.™ See, eg, Baugh v. Columbia Heart Clinic, P.4., 402 S.C. 1, 12,
738 S.E.2d 480, 486 (S.C.Ct.App.2013) (“[Aln otherwise reasonable limitation on the
solicitation of former clients can substitute for a territory restriction.”). If the Supreme Court of
South Carolina has acknowledged a protectable interest in “‘4former customers” it 'naturally

follows the same protection is extended to “potential customers.” This is especially true where an

-8
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employer, like Millennium, providés its employee with the identity of the prospects and the
financial resources, training aﬁd business opportunities to dév_elop the potential customers.

.In Milliken & Co., the South Carolina Supreme Court further acknowledged “[a]
protectable interest can also arisé from the employer’s investment in its employee, in -terms of
time, resources and responsibility.” citing yyiih approval ACAS Acquisitions (Precitech) Inc. v.v
Hobert, 155 N.H.381, 923 A.2d 1076; 1084-85 (2007) (“Legitimate interests of an employer that
may be’ protected from cornpetvition include: the _emplvoyer's trade secr‘et‘s that have been
communicated to the employee during the course of employment; conﬁdential information other
than trade secrets; ....[and] contacts developed during the employment. . . .”) Milliken & Co.,
399 S.C. 23, 37,731 S.E.2d 288, 295 (2012). |

| Millennium respectfully prays the Court to reconsider and amend its Order to find that the

company has a legitimate business interest in protecting its “potential customers” that are within

a narrowly defined class and who were identified, targetéd and developed through Millennium’s
resources.

D. Alternatively, Millennium Has Contractually Established its Legitimate Business
Interest in Protecting “Potential Customers.” '

Alternatively, Defendant Crawford co_ntractually agreed and iécknowledg'ed that
Millennium has a legitimate business interest in protecting its prospective customers from post-
employment solicitatién. In Section 5(a) Qf the Agreement, entitled ;‘Acknowledgments of
Employee,” De‘feﬁdant Crawford égreed that: |

Each and all of the covenants and restrictions contained in this Agreement

are reasonable and valid and necessary for the protection of the
legitimate business interests of Company, and any and all defenses to

4 Vessel Medical, Inc. v. Elliott, No. 6:15-CV_-OO330-MGL, 2015 WL, 5437173, at *5.
-9-
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M

strict  enforcement thereof by Company are irrevocably and
unconditionally waived by Employee.

Verified Compl. Exhibit C, p.6.

This contractual acknowledgment by Defendant Crawford createS a legitimate business
iI_lterest in protecting narrowly defined “potentiali customers,” irrespective of whether a legitimate
business interest exists under the common law of the State of South Carolina (which it does, as
discussed beiow). For this independent reaéon, Millennium therefore respectfully prays the Court
to reconsider and amend its conclusion of law to find that the compaﬁy has a legitimate bus.‘iness
interest in protecting “potential customers” from solicitation based on Defendant Crawford’s
contractual .aclmoWIedgment to that effect.

III. Alternatively, The Court Can “Blue Pencil” The Nonsolicitation Covenant Where

the Covenant is Divisible, The Contract Has an Express Severability Clause and The
Court Does Not “Rewrite” the Covenant

The Order concluded that “courts have generally held that if it is tde.termined that a clause
is overly broad, then it cannot re-write the provision or ‘blue-pencil’ the agreement” (Ordér, p.3).
Millennium concedes the Court may not “rewrifé” the covenant ‘éy adding or substituting
additio_nal termé to Agreerﬁent. See Poynter Invs., Inc. v. Centitry Builders of Piedmont, Inc., 387
S.C. 583, 694 S.E.2d 15 (2010); Faceés Boutique, Ltd. v. Gibbs, 318 S.C. 39, 455 S.E.2d 707 (Ct.
App. 1995). However, South Carolina appellaté courts have not féreclosed the rule of strict-blue
penciling,. so long as the offens)ive clause can bé “stricken-through” and the covenant can stand

on its.own without adding additional terms and where the covenant has a specific “severability

clause” authorizing blue-penciling in this manner. In fact, the appellate courts have discussed

this version of blue-penciling favorably.

-10 -
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In Poynter, the trial judge rewrote a geographic restricti@n of seventy-five (75) miles and
substituted ‘his own restriction of fifteen (15) miles based upon his determination of geographic
reasonableness. 387 S.C. 583, 586, 694. S.E.2d 15, 17 (2010). South Carolina law prohibits that
dégree of judicial revision and intervention and the trial judge was rightfully reversed"on appeal.
Id. |

Thé Poynter decision, however, failed to address (or even mention, in order to
distinguish) prior South barolina precedent that éuggest strict blue-penciling "is permitted under
South Carolina law. ‘In one such case, Somerset v. Reyner, the South Caroliha Supreme Court
considered Whether to blue-pencil cheryvise overly broad provision. ‘In,SomerseZ, the Court
statted: |

A majority of the courts apply the so-called ‘blue pencil test’, that is, if the
- excessive restraint is severable in terms, it may be disregarded and the

remaining part of the contract enforced; but if the contract is not severable

in terms, the entire covenant falls. ' ‘

: % * *

The covenant here is clearly indivisible. It covers the entire State of South

Carolina and furnishes no basis for dividing this territory. Not only does
- the contract show that it was the intent of the parties that this covenant be

treated as indivisible, there is no basis for drawing a sharply defined line

separating the excess territory. We cannot make a new agreement for the
_parties into which they did not voluntarily enter.

233 5.C. 324,104 S.E.2d 344 (1958) (emphasis ,addedj.

The secondi case in which the South Carolina Supreme Court favorably considered blue-
pehciling covenants was Eastern Business Forms, Inc. v. Kistler, 258 S.C. 429, 189 S.E.2d 22
(1972). The Eastern Business Forms case was sifnilar to Somerset, and the opinion quoted the
above language, before deciding: - \

The restrictive covenant hére 1s clearly indivisible.because it provides a

100-mile radius of the City of Greenville or of the central city where the
appellant performs his services as a salesman, and furnishes no basis for

-11 -
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dividing this territory. The contract shows upon its face that it was the
intent of the parties thereto that this covenant be treated as indivisible. It
follows, that there is no basis for drawing a sharply defined line separating
the excess territory. '

A 2003 federal district court decision cited Somerset and Eastern favorably for the
proposition that South Carolina courts can strictly blue-pencil severable terms if it can be done
without rewriting the covenant and the contract specifically provides for severability. In the case

of Rockford Mfg Ltd. v. Bennet the Court found:

Defendants contend that nowhere in the history of South Carolina
jurisprudence has such an application of Somerset ever been made.
Notwithstanding, it is clear that Somerset contemplates as much. Plaintiffs
rightly contend that just because the particular agreements at. issue in
Eastern and Somerset did not lend themselves to severability does not
mean that there is not some covenant properly divisible such that the
Court might honor the principles of Somerset and yet still, in effect,
“blue pencil” any overbroad provisions of the covenant and enforce the
narrowly tailored ones. The Court also agrees that Plaintiffs have shown a
likelihood that the non-solicitation agreement in the present case is one

such covenant.
skokookk

Eastern and Somerset delineate two important principles for determining
the enforceability of non-solicitation clauses. First, as stated, the contract
must be severable. Second the severability must be apparent from the
contract itself—in language and subject matter. '

296 F. Supp. 2d 681, 688-89 (D.S.C. 2003)

In the preser;t case, the Court would be well within the bounds of South Carolina law to
blue-pencil and strike thrdugh the term “potential customers” in the nOnsolicitatio_ri covenant.
Unlike the clauses in Poynter and Faces Boutique Ltd., the present covenant is divisible. The
remaining portions of the covenaht can staﬁd independently on their own without lthe Court
adding additional terms or otherwise rewriting the covenant. The Agreement contains an express
severability c;lause allowing the Court to blue-pencﬂ the covenant in the manner described above
while keeping, in full force and effect, all remaining and otherwise enforceable provisions of the

S12-
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Agreement. See‘Agreement Section 10. “Severability, Reformation, No Defense and Effective

Termination.”

Therefore, for this independent and final alternative reason, Millennium respectfully

prays the Court to reconsider and amend its conclusion of law and permit strict blue penciling of

the covenant as outlined above.

V. Alternativelv, At a Mi‘nimum1 It Was Premature For the Court To Declare The
Nonsolicitation Covenant Unenforceable.

Respectfully, it was premature for the Court to declare the nonsolicitation covenant

qunenforceable in a ruling that amounted to judgment as a matter of law. In Team IA4, Inc. v.

Lucas, the court was presented with an appeal by a former employer after a former sales-agent

obtained partial summary judgment in a restrictive covenant case. At summary judgment, the

employer.presented affidavit evidence that tended to show the former employee’s nationwide '

sales and prospecting act1v1ty through expense reports, trade and 1ndustry show attendance
records and the like. 395 S.C. 237, 246, 717 S.E.2d 103 107-08 (Ct. App. 2011) The employer
also presented a supplemental affidavit. that specifically listed numerous “customers and
prospective customers” with whom the sales agent worked and contacted during his employment
within a broad geographic territory. /d. at 248. However, it was unclear to the Court of Appeals
whether the trial court had considered the: supplemental affidavit regarding the employee’s
contacts with “potential customers.” In reviewing the totality of tne record, the Court of Appeals
noted: |

We decline to rule to Whethe_r‘ a non-solicitation agreement’s prohibition on

contact with former prospective customers of a former employer is overbroad

and unenforceable on its face, as that particular issue is not yet ripe for our

review. Specifically, the Record on Appeal is unclear as to whether [the
employee] contacted former customers or former potential customers of the

[employer].

13-
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Team IA, Inc. v. Lucas, 395 S.C. 237, 247 n. 2 (Ct. App. 2011) (émphasis added).

| This notation by the Court of Appeals, in a case reviewing partial summary judgment,
stands for the proposition that nonsolicitation covenants addressing “potential” or “prospective”
customers should not be invalidated on‘their face, especially, as here, when the employer can
produce evidence to show the work-contact and prospecting_ efforts used to recruit “potential
customers.i’

This matter was before the Court on a motion for preliminary injunction. Millennium was
not requifed to prove an absolute legal right to its preliminary injul;ction; father, the company
was only obligatea to raise a “fair que'sti\on” as‘ to the existence of such a right and to ,derhonst/r_ate
a Iikelihood of success on the merits. AJG Holdings, LLC v. Dunn, 674 S.E.2d 505, 509 (S.C.
App. 2009); Williams v. Jones, 75 .S.E. 705; 710 (1912). Therefore, Millennium was énly
required to make a | prfma Jacie showing. that Mr. Crawford breached his non-solicitation
covenant. Helsel v. City ofNorth Myrtle Beach, 307 S.C. 29, 32, 413 S.E.2d 824, 826 (1992).
Whether the non-solicitation covenant is, in fact, ultimately enfofceable should be determined

later in the proceedings. Id.

Defendant * Crawford has admitted in affidavit testimony that he Jbreached the

nonsolicitation covenant. He admitted readily accepting the business of Millennium’s customers

for the benefit of his current employer, Paradigm. Therefore, respectfully, the preliminary

injunction should have been issued by the Court upon a finding of a “likelihood of success on the -

" merits.” At a minimum, the portion of the Order declaring the covenant unenforceable should be

amended or altered accordingly:
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CONCLUSION

WHEREFORE, for all the foregoing reasons, Millennium Health, LLC respectfully prays

the Court to alter, amend and reconsider its Order entered September 1; 2016 and further that the

Court:

A. As more fully outlined in the Verified Compiaint, preliminarily and permanently
restrain and enjoin Defendant Crawford from further violations of the material terms of his
contrac‘i with Millennium Health, LLC, including prohibiting and .restraining Defendant
Crawford from further concerted activity with his current employer and other John Does to do
indirecﬂy that which he is prohibited from doing directly; -

B. Allow such other and further oral and written argument or evidence as the Court
may require in order to rule on this motion; and

C. o Grant such further relief as the Court deems just and proper.

‘Respectfully submitted, this the 9™ day of September, 2016.

WILLIAMS MULLEN
s/ Allen Keith McAlister, Jr.
A. Keith McAlister, Jr.
S.C.Bar No. 78213
1441 Main Street, Suite 1250
N : Columbia, South Carolina_l 29201
: Telephone: (803) 567-4000

Facsimile: (803) 567-4601
kmcalister@williamsmullen.com:

Edward S. Schenk I
eschenk@williamsmullen.com

N.C. State Bar No. 32917

(Admitted under Rule 404)

-P.0. Box 1000 _

Raleigh, North Carolina 27602

Attorneys for Plaintiff Millennium Health, LLC
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ; THIRTEENTH JUD!CIAECIRCUIT
Millennium Health, LLC, 3 CIVIL ACTION No,: 2016-CP-23-04218
| Plaintitt, | % y .
) SECOND AFFIDAVIT OF BRIAN
V3. ) FOWLER
Kyle B, Crawtord, and ; %
Unidentitied John Does )
Defendants. ;
I, Brian Fowler, being tirst duly sworn, hereby depose and :gay: ' .
1. I am over 18 years of age, and I am competent to leﬁtify as to the matters herein,
‘ 2. The statements made by me in this affidavit are based upon my personal
: know]edge and wy review of Millenniom business records. ‘
3. As to business records of Millennium reviewed and relied on by me or otherwise

providing the bagis for my testimony, such records; were made at near the time of the events
which they clescribé, (B) by, ot from information transmitted by, a"person with knowledge of
such events, and (C) were kept in the course of Millennium’s regulacly conducted business and,
(D) it was. the regular practice of Millennium to make and keep such records, and (E) such

records attached hereto as Exhibils are true, accurate and authentic copies of the documents,

4, As to any statements herein made “upon information and belief,” I believe such
statements to be true, _ ‘ : .
5. The “Agreement Regarding Confidentiality, Non-Disclosure and Non-

Competition” (“the Agreement”) that is the subject of this action contains a narrowly-tailored

nonsolicitation covenant that was designed (o protect Millennium’s legitimate business interests.

» 8 Fowler Second Allidavil 09 08 2016 FINAL w bl edils
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Millennium’s legitimate interests include protecting its Confidential Information, trade secrets,
business contacts, customer relationships, and customer goodwill,
6, Further, Millennium's vonsolicitation covenant is intended fto protect the

substantial financial resources that Millennium has invested in its processes and procedures for

identifying, targeting, recruiting, cultivating and entolling “prospective” and “potential”
: g Prosj _

customers so that they may ultimately become actual, profitable, revenue genecating custoiners

.ot‘ Millennium, Territory Managers, like Defenclant Crawford, rely heavily on, aud receive
substantial benefit from, Millennium’s prosi.vecting resowrces, data and information, “This
information is |>5|~tictllnv~l3/ valuable to sales employees like Crawtord who, at the timé they join
Millennium, have no medical sales experience, have no personal list of medical professional
contacls to wotk from, and- develop their contacts on Millenni.m'n’s time at Millennium’s

expense,

7. The nonsolicitation covenant in the Agreement that applies to Mr, Crawford

provides; ”

Employee agrees that Employee will not directly oc indirectly, solicit,
aceept, or service the business of any customers or potential customers
with whom Employee worked or directly contacted during the eiglteen
(18) months preceding Ewmployee's termination of employment with
respect to products or services competitive with fhose offered by

 Company at the close of Employee’s employment. Employee agrees that
application of 'this covenant to certain of Company’s business
relationships instead of a geographical area is the most reasonable, and the
narrowest, methods of protecting the Cowmpany’s legitimate business
interests, Confidential Information; and good will.

Verified Compl, Exhibit C, pp.4-5; Agreement, Section 3(b) (i ).

8. Millennium has already tendered to the Court a contidential list of “customers”

within the afarementioned definition. See B. Fowler First Aff. § 26, Exhibit D = C‘-ohl’ideiﬁ{iﬁ]

-Custoiner List,
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9. As (his matter proceeds in discovery, Millennium will further b; able to identify
“the list of “potential customers™ as that term is specifically defined in the .Agreemenl.
Millennium may rely on, among other sources of proof, following infoﬁnal‘ion to identify
“potential customers” subject to nonsolicitation: (A) Defendant Crawford’s expense repérts, (B)
Defendant Crawford’s “Outlook” and appointment calendar(s) showing his direct customer
prospecting activity (i.e., coffees, lunches, office visits, educational 1){‘ese11t,ati011s,'etc.) and
phrticipal’ion ‘at industry meetings, trade shows and similm'.events, (C) Defendant Crawford’s
Millennium email account history showing his electronic communications with pétemial

customers, (D) Defendant Crawford’s electronic notes and documents authored by him which

detail his prospecting activity and interactions with “potential customers”, and- (E) the testimony
¥ |

of Crawford’s colleagues and Crawford himself concerning the potential customers he called on
for Millennium and at Millennium’s expense.

10, Further, on June 27, 2016, I sent Defendant Crawford a “Cease and Desist
Demand/Claim Notice/Document Preservation Demand” that Speéiﬁcally requesied him to
preserve and not destroy all electronic and hard-copy information related to the issues which are
now the subject of this litigation. Verified Compl., Exl}ibit D. Assuming that he complied with
his legal obligations of evidence preservation, the information within Defendant Crawford’s
possession, custody and control should equally identify the “potentiall customers™ he contacted

and solicited during the relevant eighteen (18) month look-back period.

11, By making these statements contained in this Affidavit I am not intending to

waive any applicable privilege or immunity governing my role as General Counsel for

Millennium; rather I specifically reserve all applicable privileges and immunities.

12.  1reserve the right to supplement this Second Affidavit.
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Sworn by me, this the 8th day of September, 2010, {
=D pl

Brian Fowler

STATE OF CALIFORNIA

SAN DIEGO COUNTY

before me this day and acknowledged the due execution of the foregoing Second Affidavit.

WITNESS my hand and ofﬁcial seal, this the E}”"day of September, 2016,

JENNIFER A BLACK 1

N, Pebe - Gl g QY um'(Y lu,[‘}- Black

San Diago Caunt
My Comm, Expires Apf. 30, 2020‘

0 NOTARY PUBLIC

My Commission Expires: 4/
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
. , : ) ”
COUNTY. OF GREENVILLE ) - THIRTEENTH JUDICIAL CIRCUIT
' )
Millennium Health, LLC, ) . CIVIL ACTION No.: 2016-CP-23-04218
)
Plaintiff, ) . '
) AFFIDAVIT OF BRIAN FOWLER
VS, )
_ )
Kyle B. Crawford, and )
Unidentified John Does )
, )
)

Defendants.

I, Brian D. Fowler, being first duly sworn, hereby depose and say:

l. I am over 18 years of age, and [ am competent to testify as to the maftérs herein.

2. The statements made by me in this affidavit are bésed upon.my personal knowledge
and my revie.w of Millennium business records. |

3. As to busiriess records of Millennium reviewed and. relied on by me or otherwise
providing the basis for my testimony, such records: were made at near the time of the events which
they descfibe, (B) by,‘or from information transmitted by,: a person with knowledge of such events,

and (C) were kept in the course of Millennium’s regularly conducted business and, (D) it was the

regular practice of Millennium to make and keep such records, and (E) such records attached hereto as

. Exhibits are true, accurate and authentic copies of the doéuments.

4, P;S to any statements herein made “upon information.and belief,” 1 believe spch
statements to be true. -

5. I was first admitted to practice law by the Virginia State Bar in 1999. I am currently

fully licensed to practice law in the Commonwealth of Virginia, the District of Columbia and I am

registered to practice as an in-house corporate-counsel in the State of California.

72716 - Final - B Fowler Affidavit 07252016
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6. I have never been disciplinéd by any Bar in any jurisdiction in which I practice law. I
am a member in good standing in all such jurisdictions.

7. I am currently employed by Millennium Health, LLC (“Millennium”) as its General

Counsel. I first joined Millennium in October 2012 as its Assistant General Counsel, and served in .

thét role until [ was bromoted to my current position in July 2016.

8. Millennium takes a number of reasonable measures to protect its business assets,
including its customer base, from unfair solicit.ation and competition. For example, Millennium
requires employees to execute an agreement that restricts employees from misappropriating
Millennium’s.conﬁdcntial and proprietary information, and otherwise restricts their post-employment
activities, including a prohibition against the solicitation of its customers followiné emplqymeht
separation and, where available and appropriate, noncompetition'agreerﬁents. |

9, ‘ Millennium business re(;ords show tﬁat, at the out;ct of his empldyment, on October
6, 2011 Defendant Kyle Crawford (“Mr. Crawford”) signed an “Agreement Regarding
Conﬁdentialitf, Non-Disclosure and Non-Competition” (the “2011 Agreement”). A true and
correct copy of the 2011 Agreement i’s attached to the Verified Complaint as Exhibit C and is
attached hereto a§ Exhibit A, |

10. - In late 2012, Millennium updated and-revised its standard confidentiality, non-
solicitation, and noh—corﬁpetition agreement to reflect developments and changes in applicable laws’
in several jurisdictions in which Millenniﬁm did business. This review and update proéess ultimately
led to the creation of a revised Agreement (the “2013 Revised Agreement”).

11. In Janﬁary 2013, Millennium began requiring all new sales employees to sign the

2013 Revised Agreement at the outset of their employment,

12. Millennium also made the decision to require many, but not all, existing sales

N

erﬁployees to sign the 2013 Revised Agréement.

2
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.

13. Aware that the laws of some stetes require “additional consideration” in order for
such agreements to be enforceable against existing employees, Millennium engaged outside counsel

to conduct an analysis and determine which states required “additional consideration” and which
states did not. -

14.  Asaresult of its stafe;by-state analysis, Millennium determined ‘that it eould not
implement the 2013 Revised Agreement in a handful of states where existing employees were
principally employed without prov1d1ng them additional consideration.
| 15. Based on its state-by-state analysis, Mlllenmum decided not to require existing
employees who resided and were principally employed in the following states and territory to sign a
2013 Revised Agreement: Connecticuit, New Hampshire, Oregon, Pennsylvania,'Puerto Rico, South
Carolina, Tennessee, Washington and West Virginia,' |

16. ~ Millennium’s Legal Department, in conjunction with its Human Resource
Department, oversaw the rollout of the 2013 Revised Agreement to the sales force. I, as Assistant
General Counsel, oversaw the rollout for Fhe Legal Department.

17. Attached hereto as Exhibit B is a true and acvcurate hardcopy of a March 7, 2013
email that was sent to all Millennium Sales Managers explaining the rollout of the 2013 Revised
Agreement. .I personally drafted Exhibit B for distribution by Cosima San, Recruitment
Administrative Assistant. Exhibit B was sent by Cosima San at my in’struction. I received the email
on March 7, 2013 as a “cc” recipient.

8. To reliably and efficiently manage the distribution of the 2013 Revised Agreements
and the collection of all return signatures, Millennium relied exclusively on the DocuSign@ seeure
access and signature program. |

19.  1directly supervised the distribution of the 2013 Revised Agreements and the

collection of DocuSign® signatures. Millennium’s Senior Paralegal, Jeanette Zuleger, tracked the

3
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signature collection process and reported to me regularly until Miilennium received all of the
signatures from employees who were provided a 2013 Revised Agreement.

20. I have examinéd the business records related to the rollout of the 2013 Revised
Agreements. Mr. Crawford was not provided a 2013 revised Agreement as part of the rollout, nor-
was any then-existing employee based in South Carolina. : N

21 .1 hav_e further conﬁrmed thaf the 2013 Revised Agreementvwas not sent to any then-
existing employee who, according to Millennium records, resided at that time and was principally
employed in Connecticut, New Hampshi_re, Oregon, Pennsylvania, Puerto Rico, South Caroling;
Tennessee, Washington and West Virginia.

22. I have examined the Millennium business records related to the recovery of
electronic éignatures for all of the 2013 Revised Agreéments that were part of the rollout. [ have
- confirmed that Millennium has no record of receiving én execﬁted 2013 Revised Agreement from
Mr. Crawford. The absence of an agreement signed by him is entirely consistent with records
showing that Mr. Cravx}ford was not provided a 2013 Revised Agreement in the first place.

| -2.3. [ have never seen a 2013 Revised Agreement which purborts to have been signed by
Mr. Crawford, electronically or otherwise. That is becaﬁse no such documert exists. ‘ .

24, Millennjum’s records confirm that thé only “Agreement Regarding Confidentiality,

‘Non-Disclosure and Non-Competition” that Mr. Crawford was-ever presented or ever signed while
émployed by Millennium was Exhibit A.

25, T have likewise reviewed the Millenniur'n businéss records that weré sent to Mr;
Crawford as part of his employment separation, inclﬁding the ‘,‘Sebaration Documents
Acknowledgment”’ (“Separafion Acknowledgment”) signed by Mr. Crawford on April 9, 2016. When
he signed the Separation Acknowledgement; he affirmed having received a copy of the 2011

Agreement as the only Agreement Regarding Confidentiality, Non-Disclosure and Non-Competition

4
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to which he was subject. A true and accurate copy of the Separation Acknowledgment is attached
hereto‘as Exhibit C. |

26.  Lhave also reviewed the Millennium business records that identify the Millennium
Customers . with whom Mr. Crawford worked or directly contacted during the eighteen (18) months
preceding his employment termination. That Customer List is within the definition of b“Conﬁdentiavl

Inforrrration”- as outlined in Exhibit\A_. The Customer List will be offered to the Court under seal or

approprlate Protective Order as Exhibit D — Confidential Customer List so that the Court may-
approprlately identify the Millennium Customers subject to non- sollcltatron pursuant to Section
_(b)(_r) of Exhibit A.

27. By making these statements contained in thlS Affidavit I am not mtendmg to waive any
applicable privilege or immunity governing my role as Assistant General Counsel for Millennium;
rather | opeciﬁcally reserve all applicable privileges and immunities.

28. Ireserve the right to supplement this Affidavit.

Sworn by me, this the 27th day of July, 201(63\ D M
, Brian D Fowler
stateoF (i) ﬁlm

COUNTY

s a Notary Public do herby certify that Brian Fowler appeared before

me this day and acknowledged the due execution of the foregoing Affidavit.

WITNESS my hand and official seal, thlS the g Z'M'day of July, 2016.

a

My Commission Expires: 4}

TERNIFER A BLAGR

‘Notary Cotisurner Disclosire ’ ok -
A notary public or other Gfficer completing this O ORI COMM. 02‘5143‘
certificate verifies only the identity of the 5

individual who signed the document, to WhiChSSbA 0213 |

certificate is attached, and not the truthfuln
accuracy, or validity of that document.
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From: o ) Cosima San <Cosima.San@millenniumhealth.com>

Sent: Thursday, March 07, 2013 11:39 AM

Cc: Brian Fowler; Jeanette Zuleger '

Subject: , Revised Millennium Labs Non-Compete Agreement (Rev. Jan. 2013)

Dear Managers,

Disclgsiite and Non- Competltlon” (”Non Dlsclosure Agreement”) it the time of hire. We recently updated our Non-
~D|sclosure Agreement. Since January 1, 2013 all new sales hires have Been requiired to sign the updated Non-Disclosure
Agreement:

‘We also need most (but not all) members of our sales force who were hired prior to January : 1, 2013 to Sign the
lipdated Non-Disclosure Agreement

To that end, later this week we will be sending an email to affected members of the sales force attachmg acapy
of the updated Non-Disclosuré Agreement and ihstructing them to submit a signed copy using DocuSrgn within seven
days. We are providing this mformatlon to you as managers in advance | in case any question is ralsed by your team
miembers. Iii that regard, theré are two issues you should be aware of:

1) Asnoted, due tovariance in state law, not every member of the sales force will be requwed to sign the updated
Non-Disclosure Agreemént. Specnflcally, iridividuals who féside in the followmgjurlsdlctlons are not affected:

Connecticut
"New Hampshire
Oregon
Pennsylvania
Puerto Rico
South Carolina
Tennessee
Washington
We3t Virgiriia

VVVVVVVYYVYY

2) Due to unique state law requirements, members of our sales force who reside in Wisconsin will also receive
$1,000 in exchange for signing the updated Non-Disclosure Agreement.

If you have any question about this; please contact Brian Fowler in the Legal Department.

Thanks for your assistance.

Cosima San

Recruiting Administrative Assistant
16981 Via Tazon

San Diego, CA 92127

Phone: 877-451-3534 Ext.1224
Fax: 858-217-0343
csan@millenniumlabs.com
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&
MBLLENNSUM% 7
HEA LTH

Separation Documents Aclinowledgement

Please read and review the items indicated below. Once you have read these items, sign, and
date below and submit this form to the Human Resources department In the enclosed pre-
stamped envelope or you can scan it to HR@millenniumhealth.com.

I, the-undetsigned r'ecipient, acknowledge that | havey

o Returned all Millennium Health property and equipment {including but not
]lmlted to: badge, laptop, printer policy manuals, flash drives or other devices
that contain Millénnium confidential information, marketing and training
materials, b:lhng department guide, trunk stock, any document. that contains

Mlllenmum confidential nonpublic information and intelligence binder).
o Recelved the Notice to Employee as to Change in Relationshlp (Sign and Return) -

Recelved HIPP notice {CA employees only)
o C|gna Group Insurance Life Instrance Conversion Prlwlege {only if you've
received bénefits with Msllennlum)
. © Received a copy of my Agreement Regarding Confidentiality, Nen-Disclosure and
~ Non-Competition
o Recelved the Millenniums Frequently Asked Quesnons fact sheet-exiting
employee
Recelved the Unemployment Information pamphlet {F APPLICABLE
o Recéived Final paycheck (Note: This will be a live check and future payment from
ML will not be direct deposited. If you have an address change please update
HR@millenniumhealth.com for W-2 purposes).

Kyle Crawford

1f1)re.

Date;

Human Resource Signature: =~ Date:
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" EXHIBIT D
Confidential Customer List

(To be offered to the Court at a later date under seal
or appropriate Protective Order)
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812Z0£2d0910Z#3SVO - SYI1d NOWWOD - ITUANIIND - Wd L5:¥ 62 INF 9102 - 314 A'HVOINOE:LLOEI'IEI




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GREENVILLE COUNTY"
Court of Common Pleas

Perry H. Gravely, Circuit Court Judge

Appellate Case No. 2016-002318

Millennium Health, LLC, ...ccociviiiiiiiieeeeeeee Appellant,
’ | V. :
Kyle B. Crawford and Unidentified John Does,................ Respondents.
CERTIFICATE OF COUNSEL.

The undersigned certifies that the Record on Appeal contains all material proposed to
be 1ncluded by any of the parties and not any other material.

NELSON MULLINS RILEY & SCARBOROUGH LLP

oy Yt Moo

A Mattison Bogan

SC Bar No. 72629

E-Mail: matt.bogan@nelsonmullins.com
Nicholas A. Charles

SC Bar No. 101693

E-Mail: nick.charles@nelsonmullins.com
1320 Main Street / 17th Floor

Post Office Box 11070 (29211-1070)
Columbia, SC 29201

(803) 799-2000

Attorneys for Appeliant Millennium Health, LLC
Columbia, South Carolina - S
May, & 2017 o RECEIVE])
/ | | MAY 24 761
SC Court of Appeals




