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- ISSUE PRESENTED

Appellant’s Statement of the Issue

Did the circuit court judge abuse his discretion and commit a reversible legal error by
dismissing the indictment for first-degree burglary pribr to trial when the grand jury issued é
facially-valid indictment for first-degree burglary in Respondent’s case, and Respondent’s
actions supported an indictment for first-degree burglary in violation of S.C. Code Ann. § 16-11-
31?7 |

Respondent’s Counterstatement of the Issue

Whether the trial judge properly quashed the indictment for first-degree burglary because,
as a matter of law, the shed allegedly burglarized by respondent was not appurtenant to the
dwelling because it was located on a different parcel of land owned by someone other than the

victim?



STATEMENT

On March 20, 2014, a York County grand jury indicted respondent for criminal
conspiracy, grand larceny, and first-degree burgléry. R. 60-67. On April 17, 2014, the grand jury
issued an amended indictment for first-degree burglary. R. 64-65. The State called the case to
trial on Janugry 26, 2015, before the Honorable Eugene C. Grifﬁth, Jr. R. 4. T. Matthew Hogge
and Jessica E. Holland represented the State. R 4. Philip L. Smith represented respondent. R.
4. Judge Griffith quashed the State’s first-degree burgiary indictment and gave the State the
opportunity to go forward on second-degree burglary. R. 51, 1. 8 — 56, 1. 17. The hearing
concluded without any decision on whether the State would go forward. R. 55,1. 556, 1. 21.

' Nine days later, the State served its notice of appeal. R: 57. The next déy, the Attorney
General sent a letter to the Court of Appeals stating the sqlicitor had filed a post-trial motion and
asking this Court to hold all deadlines in abeyance. R. 59. On February 6, 2015, the solicitor
filed in circuit court a “Post-Trial Motiqn.” R. 1. On November 9, 2015, Judge Griffith entered
a written order denying the State’s motion. R. 3. The next day, the State served another notice

of appéal. R. 58.
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ARGUMENT

The trial judge properly quashed the indictment for first-degree burglary because. as a

matter of law, the shed allegedly burglarized by Respondent was not appurtenant to the dwelling

because it was located on a different parcel of land owned by someone other than the victim.

In this case, the Court must decide how far the State may stretch the meaning of the word
“dwelling” in our first-degree burgiary statute. See S.C. Code Ann. § 16-11-311(A). The
definition of “dwelling” turns on the meaning of “appurteﬁant.” See S.C. Code Ann. § 16-11-
310(2) (defining “dwelling”) and § 16-11-10 (defining “dwelling house™). Judge Griffith
concluded, as a mattér of law, that the State could ﬁot overextend the meaning of “dwelling” to
include a;shed 6wned by someone other than the alleged victim and situated on a separate parcel
of land from the house where the éll_eged victim slept. R.47,1.25-48,1.19. R. 54, 1. 8-52,1.
10. As asresult of his ruling, Judge Griffith quashed the indictment for first-degree burglary but
offeréd the State the opportunity to proceéd on second-degree burglary. R. 52, 1. 22 - 56,1.21.

The State declined and filed a notice of appeal. R. 57.

The Only Question Before This Court is One of Statutory Interm’etd!idn
In its br_ief, the State attempts to n?we the dié_cus’;sion away from Judge Griffith’s
interpretation of “dwelling” and describes rhis ruling ‘as passing on the sixfﬁcien’éy of the
evidence. ‘This' “Court should ignore this portion of the State’s argumehf. First; Judgé Griffith’s
ruling is a legal interprefation aﬁd the only facts nece”ssa.ry'tol his decision were those available in
the public records of 1and ownefship; of which théré was 1o dispute by the State. ‘The defense
provided the court with the land re¢erds showing the bﬁ%glet‘i shed was on a different parcel than

the house where the alleged victim slept. R. 70 ~ 72. At 1}6 pbint did the State dispute- that
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someone else owned the shed, but made a legal argument that ownership did not matter. R. 45, 1.
25-46,1. 13.

At the hearing, the State never contendec{ that the question- was not one of legal
interpretation. R. 47, 1.25 - 56, 1. 26. | Judge Griffith asked, “Does anybody suggest it’s a factual
question?”” R. 48, 11. 8 — 9. The defense replied that it’-\-va's not. R. 48, 1. 10. The State did not
make any argumént that.it was a factual question and after Judge Griffith announced that he was
reading the cases cited by the parties, the solicitor told the court, “That’s all the state has, Your
Honor.” R. 48,11. 8 — 19. |

The next morning, the solicitor made a legal argument that the shed was “appurtenant” to
the house. R. 50,1. 8 —51,1. 7. Judge Gr_i.fﬁth. disagreed, and ruled that the shed could not be
appurtenant to the house because it was owned by éomebody else and on a different parcel from_
the residence. R. 51, 1.. 8 — 52, 1. 10. During his ruling, Judge Griffith noted that he asked the
parties whether it “was a factual question” and stqted his conclusion that it was a “legal issue.”
R.51,11. 18 - 21.

Nine days after the conclusion of the hearing, the State filed its notice of appeal. R. 57.
The next day, the Attorney General wrote a letter to this Court asking that its deadllines be placed
in abeyance because the solicitor filed a post-trial motion. R. 59. That same day, February 6,
2015, the solicitor filed in circuit court a “Post-Trial Motion.” R. 1. In its post-trial motion, for
the first time, the State contended that Judge Griffith had improperly ruled on the sufficiency of
the evidence. R. 1. The State. admitted in the post-trial'vm'otion that the shed sat on a parcel
owned by someone else other than the alleged victim. R. 1.

At the hearing, it was the State, not respondent, thoj called Callahan to testify about

whether the shed was used as a buéihe‘ss. l!i"egardless,‘\;\}hether the shed was used as a business is



irrélevant to Judge Griffith’s mliﬁg that the shed could not be appurtenant because it was on a.
separate piece of property. R. 3. R. 51,1 8 — 52, 1. 10. Accepting the S#ate’s argument that
Judge Griffith improperly passed on the sufficiency of the evidence would unecessarily avoid a
legal mling on uncontested facts and force the defendant to defend a much more severe charge
that is not legally 'canizable. This Court should ignore the State’s diversionary arguments
concerning the sufﬁéiency of the evidence and focus squarely on the purely legal question
concerning interpretation of the first-degree burglary statute.

“Dwelling” and “Appurtenant”

Judge Griffith correctly recognized that whether the State’s indictment was sufficient
turned on the definitions of “dwelling” and “appurtenant.” The first-degree burglary statute
requires entry -of a “dwelling.” S.C. Code Ann. § 16-11-311(A). Defining “dwelling,” the
- burglary statute incorporates thé ancient definition of “dwelling house” found in the general
provisions of Title 16, Chapter.11. S.C. Code Ann. § 16-11-310(2). S.C. Code Anﬁ. § 16-11-10.
The definition of “dwelling house” found in section 16-1 1-10 controls the outcome of this case.
Section 16-11-10 states in full:

With respect to the crimes of burglary and arson and to all criminal offenses
which are constituted or aggravated by being committed in a dwelling house, any
house, outhouse, apartment, building, erection, shed or box in which there sleeps
a proprietor, tenant, watchman, clerk, laborer or person who lodges there with a
view to the protection of property shall be deemed a dwelling house, and of such a
dwelling house or of any other dwelling house all houses, outhouses, buildings,
sheds and erections which are within two hundred yards of it and are
appurtenant to it or to the same establishment of which it is an appurtenance
shall be deemed parcels.

S.C. Code Ann. § 16-11-10 (emphasis added). For an outbuilding, like the one at issue here, to
qualify as part of a dwelling house, it must meet two réQuiréments. Id. First, it must be within
200 yards of the property where the victim sleeps. [d. Second, the outbuilding must be
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“appurtenant” to the property where the victim sleeps. Id. No dispute exists that the outbuilding
in this case is within 200 yards of where the alleged victim sleeps; therefore, the scope of

“appurtenant” controls. State v. Evans, 18 S.C. 137, 139 (1882) (holding that distance

requirement and appurtenance requirement are distinctvand both must be met). In Evans, the
. Court’s interpretation of the statute was that it “required t\;vo things as essentially necessary to
constitute the new statutory offense; the out-house in WhiCh the offense is committed must be
within two hundred yards of the dwelling-house and appurtenant fo it.” Id.

Respondent agrees with the State’s conclusion from its research that South Carolina’s
courts have never addressed the issue of whether an outbuilding on a separate parcelibelonging
to another owner meets the definition of -“appurtenant.” Brief of Appellant at 10. Iﬁ. Evans, the
Court described the codification of the common law offense of burglary which used the term
“curtilage.” 1d. at 139-40. The Court noted that the statute dfopped the word “curtilage” in favor

of the distance requirement and the appurtenance requirement. Id.

The closest case to the one at bar appears to be State v. Sampson, 12 S.C. 567 (1880). In
Sampson, the defendant was charged with burglérizing a mill-house located 75 yards-from the
.dwelling house. Id. at 568. The mill-house was “on the opposite side of a public road, and was
not inclosed. No one slept in it.” Id. A’pplying the burglary statute, the Court said:

Now, in order to bring this mill-house within the térms of this statute, it is not

sufficient to show that it is situated within two hundred yards of the dwelling-

house, but it must also appear that it is an appurtenance of the dwelling-house, or

of the establishment of which the dwelling-house is itself an appurtenance. Of this .
there is no evidence whatever. It does not appear that the dwelling-house of the

prosecutor was the appurtenance of a farm or plantation of which the mill was a.
part and parcel, nor does it appear what the character of the mill was, whether a

merchant-mill or an ordinary mill attached to and forniing a parcel of a farm or

plantation. ' ' ‘

Id. at 569-70.



- In Sampson, even though the victim owned the dwelling house and the mill-house, they
were not appurtenant becausé of the physical separation of a public road, which of course
includes a legal boundary or legal sebaration because of the public’s right of way in the road.
Here, the dwelling-house and the shed were separated by the legal boundaries demarcating
ownership. They were on separate parcel.s. If, as in Sampsoﬁ, a dwelling-house and a mill-house
separated By a public highway, but owned by the safne person, were.not appurtenant, then here a
shed owned by somebody else and on a separate parcel cannot be 'appurt‘enant.

The State argues that Judge Griffith’s “clearly erroneous” approach “would lead to an
absurd result where residences and their adjoining buildings could be burglarized without
significant consequence, so long as the possessor was not the titled owner.” Brief of Appellant at
14. Respondent replies that it will be the rare case that an owner of a home will not also own the
adjoining" buildings where he keeps his belongings. The absurd result would be a defendant
convicted of first-degree burglary for robbing a business without realizing that the owner lived

on a separate nearby parcel.

The PCR case of Padgett v. State supports the proposition that separate parcels means
that second-degree burglary is the proper' offense. 324 S.C. 22, 484 S.E.2d 101 (1997). In
Mge_tt, the first-degree burglary indictment alleged the defendant broke into the dwelling of a
man named Richardson. Id. at 28-29, 484 S.E.2d at 104. In fact, the building was a barn where
no one lived. Id. The opinion notes that “there were no other buildings on the premis_es.;’ Id.
The Court held trial counsel ineffective for failing to challenge the indictment, stating that
“counsel did not récoénize a distinction ‘between Richardson’s barn and a dwelling for first |

degree burglary purposes.” Id. Like in Padgett, withdut‘ ghy other buildings where the victim

slept on the same parcel, the charge"sho,uld have been s¢0011d-degree burglary. Padgett also



supports the trial court taking action in a motion to quash because the Court held trial counsel
| ineffective for failing to challenge the indictment.

While the State is correct that one does not have to be the titled property owner to be a
victim of burglary, here we are not dealing with whether Mr. Callahan was a victim of burglary,
but whether the scope of the first-degree burglary statute includes parcels legally separate from
the victim’s dwelling. None of the cases cited by the State for the proposition that ownership is

irrelevant dealt with the question of separate parcels. In State v. Singley, the defendant claimed

he could not be charged with burglary of a home in which he jointly owned. 392 S.C. 270, 272-

73, 709 S.E.2d 603, 604 (2011). In State v. Brooks, the defendant challenged the indictment
because it did not say which felony he intended to commit in the house. 277 S.C. 111, 112-13,

283 S.E.2d 830, 831 (1981). In State v. Clamp, the defendant was charged with breaking into a

house, not an outbuilding, and raised on appeal that the State failed to prove the victim owned
the premises. 225 S.C. 89, 101, 80 S.E.2d 918, 923-24 (1954). The Court ruled that the victim’s
ownership of the house was irrelevant because shu clearly occupied the premises. 1d. In State v.
Alford, the defendant was charged with 'housebfeaking, not burglary, - for breaking into a
storehouse and the Court reversed because of a variance between the indictment and the proof at
trial. 142 SC 43, 140 S.E.2d 261 '(1927). In State v. Trapp, a case from 1882, the defendant
claimed that even though the indictment alleged he burgled the house of Mrs. Trapp who was
property’s legal dwner, it was insufficient because it should have alleged that her hushand was
the legal owner because of sexist notions of property existing at the time. 17 S.C. 467 (1882).
Even in 1882, this argument was rejected. Id. None of thfesc cases expand the definition of

“appurtenant” in the manner suggested by the State.



The State likely realized its case was problematic when it o_btained an amended
indictment. R. 64-65. The State’s original indictment for first-degree burglary alleged respondent
“did . . . willfully and unlawfully enter th¢ outbuilding appurtenant to and within 200 yards of the
dwelling of Kristopher Callahan. . ..”. R. 62-63. The Stafe reworded its second indictment to
* say respondent “did . . . willfully and unlawfully enter the dwelling of Kristopher Callahan, when
he entered without consent the Qutbuilding appurtenant to a'hd within 200 yards of the dwelling
house establishment of Kristopher Callahan.” R. 64-65. The rewording of the indictment
demonstrates that, before trial, the Staté already ﬁad concerns about whether its indictment was
legally sufficient.

Judge Grifﬁth properly recognized tﬁat an cqtbuilding cannot be appurtenant to a
dwellirigfif it is situated on a distinct and separate parcel owned by someone other than the

victim. Penal statutes must be strictly construed against the State. State v. Blackmon, 304 S.C.

270, 273, 403 S.E.2d 660, 662 (1991) (“Finally, when a statute is penal in nature, it must be
construed strictly against the State and in favor of the defendant.”). This Court should not
‘expand the definition of first-degree ‘burglary to include buildings owned by people other than

the victim and located on a separate parcel of land.



CONCLUSION

For the foregoing reasons, this Court should affirm.
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