THE STATE OF SOUTH CAROLINA
In The Court of Appeals

‘ APPEAL FROM GEORGETOWN COUNTY
Court of General Sessions
Larry B. Hyman, Circuit Court Judge

Case No. 2018-000402

The State,
Respondent,
v.
Jody Lynn Ward, _ Appellant.
RECORD ON APPEAL

Volume 11

Tristan M. Shaffer

P.O. Box 1027

Chapin, SC 29036

ATTORNEY FOR APPELLANT

Alan Wilson,

Donald J. Zelenka,

Melody J. Brown, and

Caroline Scrantom ~

South Carolina Attorney General’s Office
P.O. Box 11549

Columbia, SC 29211

(803) 734-6305

ATTORNEYS FOR RESPONDENT



INDEX

VOLUME I

Appendix from Appeal of 2007-CP-22-0915 pages 1; 199; 208-266; 452-466; 766-817; 848-857;
931-941; 944- 958 and 1038-1053....... [ L ]
JUTY SEIECTION ...ttt ee ettt e et et s beesee e et aeeeneas 4
Testimony of Kevin Cooper.........c.cccoevveeencenn. b 83
ClosinglArguments ................................................................................................................... 99
VerdiCt oo S, o150
Sentencmg159
Direct Appeal Anders Brief ...t 160

| 2007 Post- Conv1ct10n Relleprpllcatlon ................... ......... R 171
Ret;lran to Post-Conviction Rellef Application..........ccoreiriniireieiennn. e 183
Final Order of Dismissal...................... e 186

Ward v. Warden of Lieber Correctional Institution, 0:11-cv-03277 Docket Entries: 1;. 22-11,
pgs., 1-65; 26-7; 26-9; 26-10; 26-11; 26-13; 26-15; 26- 17 pg. 1-10; 26-20; 26-24; 2625 2630

26-33; 26-34; 26-35; 26-36; 70; 73; and Th. i, et 202
Dkt. Entry 1 Petition Under 28 U.S.C. § 2254 for Writ of Habeas Corpus.........ccccoeuerueeee. 202
DKt. Entry 22-11 Pro Se Anders BHEE ........ooooovooeeeeieeeeoseoeesesoeesoeee R 234
Dkt. Entry 26-7 Pro Se Petition for Writ of Certiorart ...........ccoceeiviiiiieiiniieiiieceeee 299
Dkt. Entry 26—9 Withdraw of Petition for Writ of Certiorari..........occcoovriiiiinneneneiece 314
Dkt. Entry 26-10 Dismissal of Direct Appeal....'...‘. .......................................... [T 315
Dkt. Entry 26-11 Direét Appeal REMITHITUL ...evviiieiieeeicccce e 317
Dkt. Entry 26-13 PCR Petition for Writ of Certiorart ........cccccoeeiiiiieniinieeeeece e 318



Dkt. Entry 26-15 Dismissal of PCR Appeal........oovviviiiieieeece et 330

Dkt. Entry 26-17 2009 PCR ApplCatioN ....c.cooiiiiiiiieiiciie it 331
Dkt. Entry 26-20 2609 PCR Application Order of Dismissal .......ccccceoveevieevniiniiiiieiee. 341
Dkt. Entry 26-24 2009 PCR REMILHITUT ..o e 346
Dkt. Entry 26-25 2010 PCR Application.......c.ccccevveveenencenenncns ..................................... 347
Dkt. Entry 26-30 2010 PCR Order of Dismissal TS 355
Dkt. Entry 26-33 Dismissal of 2010 PCR Appeal ........c.ooveviiiiiiiiniiiiiieceeeee 357
Dkt. Entry 26-34 2010 PCR Remittitur ...........o.covevevreeereeereeenn. I 358
Dkt. Entry 26-35 State Petition for Writ of Habeas Coi’pus ................................................... 359
Dkt. Entry 26-3§ Order Denying State Habeas ..........ccccervieriiiiiiiiniiiicecnceeeseeceeee 385
VOLUME 11
Dkt: Entry 70 Federal Habeas Report and Recommendation...........ccoccoviiiniiiiiiiicnne. 386
Dkt. Entry 73 Federal Habeas Order on Report and Recommendation .................................. 420
Dkt. Entry 74 Judgment on Federal Habeas ..........o..ooveeeeeieeeeeeeeeeeeeeee oo 424
State v. Jody Ward, Opinion Number 2007-UP-048 (January 26, 2007) ........cccoccoveveemrerrrreennn. 425
Appellate Case 2012-213222 Pro Se Notice of Appeal......c..ccccooviiiiniieiiiniininccisicicee 426
Appellate Case 2012-213222 Brief of APPellant...............ceerveeerereereeseeeeeereeseesseeesseeeeeeere e 427
Appellate Case 2012-213222 Record on Appeal Pages: 1-12 and 143-144 ..o 439
2012 Motion for a New Trial Based on After Discovered Evidence...........c.ccoooiniininne. 439
Order Denying 2012 Motion for a New Trial Based on After Discovered Evidence............. 451
Appellate Case 2012-213222 Notice of Appearance of Natasha Hanna ..., 453

Appellate Case 2012-213222 Notice of Motion and Motion to Suspend Appeal and for Leave to
File Motion For a New Trial Based on After Discovered Evidence.................ccooiiii, 454



Appellate Case 2012-213222 Order filed October 8, 2014 .....ooiviiiiiiiecce e 462

State v. Ward, 2014-UP-402 (November 12, 2014) ..o 464
Motion for A New Trial Based on After Discovered Evidence filed October 30, 2014 ............. 467
Form 4 Order Denying Motion filed September 11, 2015 e, 471
December 10, 2015 TIanSCrIPL....ccueiiieieieiieee ettt ettt eveeaeeenae s 473
Evaluation Order filed February 2, 2000 e 490
October 2, 2017 Transcript .................................................................. 498

State’s Motion to Dismiss Defendant’s Motion for a New Trial Based on After Discovered
EVIAEIICE ... e e ettt e e e e et e e e et e e e e v e e e e s e et e e e e e renrrearaanaaas 542

Defendant’s Memorandum In Opposition to the State’s Motion to Dismiss Defendant’s

Motion for a New Trial Pursuant to Rule 29(b), SCRE............cooiiiiiiiiiceececeeee, 545

Order Granting Dismissal filed December 7, 2017 .......oo.ovvovviveeeeeeeeeeeeeeees oo, 561

Notice of Appeal March 5, 2018.........ooo e 565

Certificate of APPellant........cooci ittt 566
n



Vel L "yl T TINLL LAt | Ivu YV v aaw L_.Il\ly INUTI U W 1 \A\\.’b U T

386 386

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Jody Lynn Ward, C/A No. 0:11-3277-RBH-PJG
Petitioner,
Vs. .REPORT AND RECOMMENDATION

Warden of Lieber Correctional Institution,

)
)
)
)
)
)
)
)
Respondent. )
)

Petitioner Jody Lynn Ward (“Ward”), a self-represented state prisoner, filed this petition for
a writ of habeas corpus pursuant to 28 U.S.C. § 2254. This matter comes before the court pursuant
to 28 U.S.C. § 636(b) and Local Civil Rule 73.02(B)(2) DSC for a Report and Recommendation on

the respondent’s motion for summary judgment. (ECF No. 23.) Pursuant to Roseboro v. Garrison,

528 F.2d 309 (4th Cir. 1975), Ward was advised of the summary judgment and dismissal procedures
and the possible consequences if he failed to respond adequately to the respondent’s motion. (ECF
No. 24.) Ward filed a response in opposition to the respondent’s motion. (ECF No. 39; see @
Supplement, ECF Nos. 47, 50, 55 & 58.) Having carefully considered the parties’ submissions and
the record in this case, the court concludes that the respor‘ldent’s motion for summary judgment
sh01_11d be granted.
BACKGROUND

Ward was indicted in July 2003 in G)eorgetown County for two counts of murder (03-GS-22-

1030 & 03-GS-22-1031). (App. at 1067-70, ECF No. 22-9 at 70-73.) Ward was represented by

Margaret Ann Kneece, Esquire, and J. Wesley Locklair, 111, Esquire, and from March 15-18, 2004

was tried before a jury and found guilty as charged. (App. at 849, ECF No. 22-7 at 97.) The circuit

)
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court sentenced Ward to life imprisonment for each murder charge, both sentences to be served
concurrently. (App. at 857, ECF No. 22-7 at 105.)
Ward timely appealed and was represented by Robert M. Dudek, Esquire, Assistant Appellate
\
Defender, who filed an Anders' brief on Ward’s behalf that raised the following issue:
Whether the court erred by refusing to suppresg a'ppel-lant’s statement where law
enforcement knew appellant was attempting [to] contact his attorney prior to his
meeting with Assistant Sheriff Weaver, and where Weaver was aware appellant had
invoked his right to counsel upon his arrest, since appellant should not have been
deemed to have waived his right to counsel under these circumstances?
(App. at 934, ECF No. 22-8 at 55.) Ward filed a pro se response to the Anders brief, which he
supplemented, in which he presented numerous issues. (ECF No. 22-11; ECF No. 26-1 at4.) On
January 26, 2007, the South Carolina Court of Appeals issued an order dismissing Ward’s appeal.
(State v. Ward, Op. No. 07-UP-48 (S.C. Ct. App. 2007); ECF No. 26-3.) Ward filed a pro se petition
for rehearing dated February 1,2007. (ECF No. 26-4.) Pursuant to a letter from the Clerk of Court,
 the State filed a return to Ward’s pro se petition for rehearing. (ECF No. 26-5.) The South Carolina
Court of Appeals denied Ward’s petition for rehearing on March 22, 2007. (ECFE No. 26-6.)
Ward filed a pro se petition for a writ of certiorari dated April 14,2007. (ECF No. 26-7.)
In a letter dated June 29, 2007, however, Ward voluntarily withdrew his petition. (ECF No. 26-9.)

The South Carolina Supremé Court granted Ward’s request on July 5, 2007 and dismissed his appeal.

(ECF No. 26-10.) The remittitur was issued July 6, 2007. (ECF No. 26-11.)

' Anders v. California, 386 U.S. 738 (1967). Anders requires that counsel who seeks to
withdraw after finding the “case to be wholly frivolous” following a “conscientious examination”
must submit a brief referencing anything in the record that arguably could support an appeal; furnish
a copy of that brief to the defendant; and after providing the defendant with an opportunity to
respond, the reviewing court must conduct a full examination of the proceedings to determine if
further review is merited. Anders, 386 U.S. at 744.

Page 2 of 34
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Ward filed a pro se application for post-conviction relief on July 11, 2007 (“2007 PCR

action”) in which he raised an allegation of ineffective assistance of counsel. (Ward v. State of

South Carolina, C/A No. 07-CP-22-915; App. at 944-50, ECF No. 22-8 at 65-71.) The State filed.

areturn. (App. at 956-58, ECF No. 22-8 at 77-79.) Through counsel Bobby G. Frederick, Esquire,
Ward filed a supplement to his PCR application on April 14, 2008 in which he raised the following
claims:

1) Counsel for petitioner was ineffective by failing to object when the
prosecutor argued lack of remorse to the jury during closing argument.

2) Counsel for petitioner was ineffective by failing to object when the
prosecutors repeatedly vouched for the credibility of witnesses and placed
their personal opinions before the jury.

3) Counsel for petitioner was ineffective by failing to object when the
prosecutors repeatedly stated their personal opinions regarding the credibility

of the petitioner and the defense theory of the case.

4) Counsel for petitioner was ineffective for failing to request jury instructions
on manslaughter and involuntary manslaughter.

(ECF No. 26-12.)

On May 1, 2008, the PCR court held an evidentiary hearing at which Ward appeared and
testified and continued to be represente’d by Bobby G. Frederick, Esquire. (App. at 960-1037, ECF
No. 228 at 8] through ECF No. 22-9 at4l.) By order dated May 15, 2008, the PCR judge denied
and dismissed with prejudice Ward’s PCR application. (App. at 1038-53, ECF No. 22-9 at 41-56.)
Through counsel, Ward filed a Rule 59(e) motion to alter or amend the PCR court’s 'order of
dismissal. (App. at 1054-59, ECF No. 22-9 at 57-65.) It appears that on August 6, 2008, the PCR

court filed an order denying Ward’s motion in part and clarifying its order of dismissal. (See ECF

No. 26-14 at 4) (citing App. at 1060-66, ECF No: 22-9 at 63-69).

Page 3 of 34
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In his PCR appeal, Ward was represented by Robert M. Pachak, Esquire, Appellate Defender
for the South Carolina Commission on Indigent Defense, who filed a petition for a writ of certiorari
on Ward’s behalf on December 30, 2008 that presented the following issues:

1. Whether defense counsels were ineffective in failing to object to numerous
errors in the solicitor’s closing arguments such as to render petitioner’s trial
being unfair?

2. Whether defense counsels were ineffective in failing to request or put on the
record requests to charge on the lesser included offenses of voluntary and
involuntary manslaughter?

(ECF No. 26-13 at 3.) The State filed a return. (ECF No. 26-14.) The South Carolina Supreme
Court denied Ward’s petition for a writ of certiorari by letter order dated August 20, 2009. (ECF No.
26-15.) The remittitur was issued .on Séptember 8, 2009. (ECF No. 26-16.)
Ward filed a second application for post-conviction reiief on July 13, 2009 (2009 PCR
application”) in which he raised the following issues:
1. Was Applicant’s Due Process Rights; and the right to Effective Assistance
of Trial Counsel’s violated and Applicant Prejudiced, when Trial Counsel’s

failed to Convey Plea Offers to Applicant?

2. Was Counsel’s Ineffective for failing to Convey Plea Offer?

(Ward v. State of South Carolina, C/A No. 09-CP-22-1 074; ECF No.26-17 at 8) (errors in original).
The State filed a return. (ECF No. 26-18.) The PCR court issued a conditional order of dismissal
dated October 1, 2009, giving Ward twenty days to show cause as to why the conditional order
should not become final. (See ECF No. 26-20 at 1.) Ward filed a pro se'response to the conditional
order of dismissal on November 9, 2009. (ECF No. 26-19.) A final order of dismissal was issued
on January 13,2010 which found Ward’s 2009 PCR application to be successive and barred by the

statute of limitations. (ECF No. 26-20.)

Page 4 of 34
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Ward appealed the dismissal of his 2009 PCR application. By letter dated February 23,2010,
Ward was informed by the Clerk of Court of the South Carolina Supreme Court that, because the
PCR court had determined that Ward’s 2009 PCR action was successive and untimely under the
statute of limitations, Ward was required pursuant to Rule 243(c)* of the South Carolina Appellate
Court Rules to providea written explanation as to why the PCR court’s determination was improper.
(ECF No. 26-21.) Ward filed a response (entitled a “petition for a writ of certiorari”’) on March 2,
2010 that presented the following issues:
1) Did the Lower Court [err] by determining in its Final Order of Dismissal that
the Petitioner’s post-conviction relief action was barred by the statute of
limitations and ‘impermissibly successive when the Respondents
waived/abandoned/relinquished any such known legal right as a matter of
law?
2) Did the Lower Court [err] by determining in its Final Order of Dismissal that
the Petitioner[’]s post-conviction relief action was barred by the statute of
limitations and impermissibly successive, where court[’]s findings and facts
and conclusion of law in the Conditional Order of Dismissal wasn’t barring
Petitioner as to statu[t]e of limitation[s] and being impermissibly successive?
(ECF No. 26-22 at 3.) The South Carolina Supreme Court issued an order dismissing Ward’s appeal
onMarch 15,2010. (ECF No. 26-23.) The remittitur was issued March 31,2010. (ECF No. 26-24.)
Ward filed a third application for post-conviction relief on May 4, 2010 (“2010 PCR

application”) in which he raised the following issue:

Seeking relief based on new rule of law[.] See State v. Belcher Op. No. 26729. . ..
The jury instructions in my case are unconstitutional under Belcher’s opinion.

(Ward v. State of South Carolina, C/A No. 10-CP-22-733; ECF No. 26-25 at 3.) The State filed a

return. (ECF No. 26-26.) Ward filed a pro se objection to the State’s return. (ECF No.26-27.) The

PCR court issued a conditional order of dismissal filed June 15, 2010, giving Ward twenty days to

* This Rule was formerly numbered as South Carolina Appellate Court Rule 227(c).
Page 5 of 34
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show cause as to why the conditional order should not become final. (See ECF N.o. 26-28.) Ward
filed a pro se response to the conditional order of dismissal on July 6, 2010. (ECF No. 26-29.) A
ﬁnal order of dismissal was issued dn July 29,2010. (ECF No. 26-30.) |
Ward appealed the dismissal of his 2010 PCR application and filed a petition for a writ of
certiorari dated July 20, 2010 that raised the following issue:
Did the circuit court err in holding that Petitioner was not entitled to the benefit of
Francis v. Franklin, []; and Sandstrom v. Montana, [] on collateral review to

invalidate his conviction due to improper Burden-shifting instruction at his Trial on
Malice charge?

(ECF No. 26-31 at 3.) The State filed a return. (ECF No. 26-32.) The South Carolina Supreme
Court denied Ward’s petition for a writ of certiorari by letter order dated August 18, 2011 . (ECF No.
26-33.) The remittitur was issued on September 7, 2011. (ECF No. 26-34.)

Ward then filed a state petition for a writ of habeas corpus with the South Carolina Supreme
. Court on October 31, 2011 in which he raised the following issues:
Issue I: Was trial counsel ineffective for failing to object to the Solicitor’s improper
closing summation which impermissibly lessened the jury’s sense of impartiality that
denied Petitioner his right to a fair and impartial jury and his right to a fair trial?
Issue I1: Was trial counsel ineffective for improperly telling the jury if any mistakes
are made a “higher court” will take care of the error and thus counsel’s improper
statements tipped the scales in favor of the State, and the statements ultlmately

denied Petitioner his right to a fair trial?

Issue I1I: Was trial counsel ineffective for failing to object to the trial court’s burden
shifting jury instructions, in violation of the Due Process Clause?

(ECF No. 26-35 at 8-26.) The South Carolina Supreme Court denied Ward’s petition by order issued

November 16,2011. (ECF No. 26-36.)

Page 6 of 34
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FEDERAL HABEAS ISSUES

In Ward’s federal petition for a writ of habeas corpus, he raises the following issues:

Ground One: The Trial Court and subsequent reviewing court’s erred in ruling
Petitioner waived his right to counsel when Weaver interrogated Petitioner, after Law
Enforcement knew Petitioner was attempting to contact his attorney prior to
Petitioner meeting with the Assistant Sheriff Weaver. Law enforcement also was
aware that Petitioner had invoked his right to counsel upon his arrest and therefore
under the facts of the case the statement should have been suppressed.

Ground Two: The State Courts erred in failing to find defense counsels ineffective
in failing to object to numerous errors in the solicitor’s closing argument that such
argument rendered Petitioner’s trial as being unfair and a denial of due process?

Ground Three: The PCR Court and subsequent reviewing court’s erred in failing
to find counsels rendered ineffective assistance of counsel, when counsel(s) failed to
convey plea offers to Petitioner prior to trial?

Ground Four: The State PCR Court and subsequent reviewing courts erred in
fatling to find Petitioner’s jury instructions were unconstitutional under State v.
Belcher?

Ground Five: The State Supreme Court erred in failing to find counsel ineffective
for failing to object to the solicitor’s improper closing that denied Petitioner his right
to a fair trial.

Ground Six: The State Supreme Court erred in failing to find counsel rendered
ineffective assistance when counsel improperly told the jury if any mistakes are made
a “higher court” will take care of the error and thus counsel’s improper argument
tipped the scales in favor of the State and lessened the State burden of proof.

Ground Seven: The State Supreme Court erred in failing to find counsel ineffective
for failing to object to the unconstitutional burden shifting jury instructions given
during trial. This decision was unreasonable and contrary to clearly established
federal law.

392

(Pet., ECF No. ) (errors in original). Ward has withdrawn Grounds Three and Six. (See ECF No.

39 at 1, 2, 3.) Therefore, the court will address Grounds One, Two, Four, Five, and Seven.

392
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DISCUSSION

A. Summary Judgment Standard

Summary judgment is appropriate only if'the moving party “shows that there is no genuine
dispute as to any material fact and the [moving party] is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). A party may support or refute that a material fact is not disputéd by “citing
to particular parts of materials in the record” or by “showing that the materials cited do not establish
the absence or presence of a genuine dispute, or that an adverse party cannot produce admissible~
evidence to support the fact.” Fed. R. Civ. P. 56(c)(1). Rule 56 mandates entry of summary

judgment “against a party who fails to make a showing sufficient to establish the existence of an

element essential to that party’s case.” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).
In deciding whether there is a genuine issue of material fact, the evidence of the non-moving

party is to be believed and all justifiable inferences must be drawn in favor of the non-moving party.

See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). However, “[o]nly disputes over

facts that might affect the outcome of the suit under the gqveming law will properly preclude the
entry of summary judgment. Factual disputes that are irrelevant or unnecessary will not be counted.”
1d. at 248.

The moving party has the burden of proving that summary judgment is appropriate. Once
the moving party makes this showing, however, the opposing party may not rest upon mere
allegations or denials, but rather must, by affidavits or other means permitted by the Rule, set forth
specific facts showing that there is a genuine issue for trial. See Fed. R. Civ. P. 56(c), (e); Celotex
Corp., 477 U.S. at 322. Further, while the federal court is charged with liberally construing a

petition filed by a pro se litigant to allow the development of a potentially meritorious case, see, €.g.,

Cruz v. Béto, 405 U.S. 319 (1972), the requirement of liberal construction does not mean that the

Page 8 of 34
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court can ignore a clear failure in the pleadings to allege facts which set forth a federal claim, nor

can the court assume the existence of a genuine issue of material fact where none exists. Weller v.

Dep’t of Soc. Servs., 901 F.2d 387 (4th Cir. 1990).
B.. Habeas Corpus Standard of Review |

In accordance with the Antiterrorism and Effective Death Penalty Act of 1996 (‘AEDPA™),
claims adjudicated on the merits in a state court proceeding cannot be a basis for federal habeas
corpus relief unless the decision was “contrary to, or involved an unreasonable application of clearly
established federal law as decided by the Supreme Court of the United States,” or the decision “was
based on an unreasonable-determination of the facts in light of the evidence presented in the state
court broceeding.” 28 U.S.C. § 2254(d)(1), (2). When reviéwing a state court’s application of
federal law, “a federal habeas court-may not issue the writ simply because that éourt concludes in
its independent judgment that the relevant state-court decision applied clearly established federal law

erroneously or incorrectly. Rather, that application must also be unreasonable.” Williams v. Taylor,

529 U.S. 362, 410 (2000); see also Harrington v. Richter, 131 S. Ct. 770, 785 (2011); Humphries

v. Ozmint, 397 F.3d 206 (4th Cir. 2005); McHone v. Polk, 392 F.3d 691 (4th Cir. 2004). Moreover,

state court factual determinations are presumed to be correct and the petitioner has the burden of
rebutting this presumption by clear and convincing evidence. 28 U.S.C. § 2254(e)(1).

“A state court’s determination that a claim lacks merit precludes federal habeas relief so long
as ‘fairminded jurists could disagree’ on-the correctness of the state court’s decision.” Harrington,

131 S. Ct. at 786 (quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)). Under the AEDPA, -

a state court’s decision “must be granted a deference and latitude that are not in operation” when the
case is being considered on direct review. Id. at 785. Moreover, review of a state court decision

under the AEDPA standard does not require an opinion from the state court explaining its reasoning.

Page 9 of 34
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(
See id. at 784 (finding that “[t]here is no text in [§ 2254] requiring a statement of reasons” by the

state court). If no explanation accompanies the state court’s decision, a federal habeas petitioner

must show that there was no reasonable basis for the state court to deny relief. Id. Pursuant to’

§ 2254(d), a federal habeas court must (1) determine what arguments or theories supported or could
have supported the state court’s decision; and then (2) ask whether it is possible that fairminded
jurists could disagree that those arguments or theories are inconsistent with the holding of a prior
decision of the United States Supreme Court. Id. at 786. “If this standard is difficult to meet, that
is because it was meant to be.” Id. Section 2254(d) codifies the view that habeas corpus is a
“ ‘guard against extreme malfunctions in the state criminal justice systems,’ not a substitute for

ordinary error correction through appeal.” Id. (quoting Jackson v. Virginia, 443 U.S. 307, 332 n.5

(1979) (Stevens, J., concurring in judgment)).
C. Exhaustion Requirements

| A habeas corpus petitioner may obtain relief in federal court only after he has exhausted his
state court remedies. 28 U.S.C. § 2254(5)(1 Y(A). “To satisfy the exhaustion 'requiremeht, a habeas

petitiidner must présént his claims to the state’s highest cour_t"" Matthews v. Evatt, 105 F.3d 907,911

. (4th Cir. 1997), abrogated on other grounds by United States v. Barnette, 644 F.3d 192 (4th Cir.

2011); see also In re Exhaustion of State Remedies in Criminal and Post-Conviction Relief Cases,

471 S.E.2d 454, 454 (S.C. 1990) (holding that “when the claim has been presented to the Court of

Appeals or the Supreme Court, and relief has been denied, the litigant shall be deemed to have

exhausted all available state remedies.”). To exhaust his available state court remedies, a petitioner

must “fairly present{] to the state court both the operative facts and the controlling legal principles

associated with each claim.” Longworth v. Ozmint, 377 F.3d 437, 448 (4th Cir. 2004) (internal

quotation marks and citation omitted). Thus, a federal court may consider only those issues which

~
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have been properly presented to the state appellate courts with jurisdiction to decide them.
Generally, a federal habeas court should not review the merits of claims that would be found to be
procedurally defaulted (or barred) under independent and adequate state procedural rules. Lawrence

v. Branker, 517 F.3d 700, 714 (4th Cir. 2008); Longworth, 377 F.3d 437; see also Coleman v.

* Thompson, 501 U.S. 722 (1991). For a procedurallydefaulted claim to be properly considered by
a federal habeas court, the petitioner must “demonstrate cause for the default and actual prejudice
as a result of the alleged violation of federal law, or demonstrate that failure to consider the claims
will result in a fundamental miscarriage ijustice.” Coleman, 501 U.S. at 750.

D. Respondent’s Motion for Summafy Judgment

1. Ground One »(

Ward first alleges that the trial court erred in finding that Ward had waived his right to
counsel during an interrogation by Assistant Sheriff Weaver where law enforcement allegedly knew
that Ward was attempting to contact his attorney before the meeting with Weaver and knew Ward
had invoked his right to counsel at the time of his arrest. Therefore, Ward argues that the trial court
erred in denying his motion to suppress the statement given during that interrogation. For the
reasons that follow, the court finds that the trial court’s denial of Ward’s motion to suppress did not
unreasonably misapply clearly established federal law; nor was it based on an unreasonable
determination of the facts in light of the evidence presented at the state court proceeding.

Controlling Law Regarding Suppression of Statements. The United States Supreme

Court has held that under Edwards v. Arizona, 451 U.S. 477 (1981), “if a suspect requests counsel

at any time during [an] interview [by law enforcement officers], he is not subject to further
questioning until a lawyer has been made available or the suspect himself reinitiates conversation.”

Davis v. United States, 512 U.S. 452, 458 (1994). “The Edwards rule is designed to prevent police
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from badgering a defendant into waiving his previously asserted Miranda rights.” Montejo v.
Louisiana, 556 U.S. 778, 787 (2009) (internal quotation marks & citation omitted). In Minnick v.
Mississippi, 498 U.S. 146 (1990), the Unitéd States Supreme Court held that Edwards prevents
officers from reinitiating an interrogation after a suspect invokes his right to counsel unless counsel
1s present. The Minnick Court explained that

[iJn Miranda v. Arizona, . . . we indicated that once an individual in custody invokes
his right to counsel, interrogation must cease until an attorney is present; at that point,
the individual must have an opportunity to confer with the attorney and to have him
present during any subsequent questioning. Edwards gave force to these
admonitions, finding it inconsistent with Miranda and its progeny for the authorities,
at their insistence, to reinterrogate an accused in custody if he has clearly asserted his
right to counsel. We held that when an accused has invoked his right to have counsel
present during custodial interrogation, a valid watver of that right cannot be
established by showing only that he responded to further police-initiated custodial
interrogation even if he has been advised of his rights. Further, an accused who
requests an attorney, having expressed his desire to deal with the police only through
counsel, is not subject to further interrogation by the authorities until counsel has
been made available to him, unless the accused himself initiates further
communication, exchanges or conversations with the police.

Id. at 150 (internal quotation marks & citations omitted).

Jackson v. Denno Hearing. Prior to Ward’s trial, the trial court held a hearing pursuant to

Jackson v. Denno, 378 U.S. 368 (1964),> on Ward’s motion to suppress a statement that Ward
provided on January 8, 2003. (See App. at 294-333, ECF No. 22-3 at 28-67.) Following
sequestration of the witnesses, the trial court first heard testimony from Kenneth Owens, the Chief
of Operatioﬁs at the Georgetown County Detention Center, who indicated that he had spoken to

Ward approximately twenty to thirty times since Ward’s arrest, and each of those conversations was

* The Jackson Court enunciated that a criminal defendant has a “constitutional right at some
stage in the proceedings to object to the use of the confession and to have a fair hearing and a reliable
determination on the issue of voluntariness, a determination uninfluenced by the truth or falsity of
the confession.” Jackson, 378 U.S. at 376-77.
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initiated by Ward. With regard to the statement at issue, Owens stated that Ward came to his office
and requested to speak with “Sheriff Carter Weaver.” Owens testified that he contacted Chief
Michael Schwartz, the administrator of the jail, and infortﬁed him that Ward would like to speak
with Weaver. Owens denied threatening or coercing Ward into giving a statement and denied
promising Ward anything in return for a statement. (App. at 295-298, ECF No. 22-3 at 29-32.)
During cross-examination, Owens indicated that he could not recall certain aspects 01; the
meeting, such as what time .he‘: met with Ward and whether Ward requested to make any phone calls.
Owens testified that any time Ward requested to speak with his lawyer, Owens would let him.
Owens further stated that Ward was in his office for approximately five minutes and then Ward was
returned to his cell. Owens testified that he did not receive another request from Ward to speak with
Weaver and that he believed Wards’ conversation with Weaver occurred in Schwaﬁi’s Qfﬁce. (App.
at 299-300, ECF No. 22-3 at 33-34.) Ward’s counsel introduced an exhibit consisting of telephone

records from January 8, 2003, which reflected a telephone call from Owens’s extension to Ward’s

counsel at 2:44 p.m. Owens stated that the telephone record did not refresh his memory; however, -

N

Owens stated that if Ward requested to telephone his counsel, he let Ward. Owens indicated that
Ward was not shackled while providing his statement because at some point Ward requested to use
the restroom and Owens stood by'the door. Owens further stated that he had to cut the shackles off
Ward at one point and 1t was possible that that occurred on January 8, 2003. (App. at ‘301 -04, ECF
No. 22-3 at 35-38.) |

Ward’s counsel introduced an exhibit consisting of the business telephone logs of defense
counsel’s law firm. This log reflects a 2:45 p.m. telephone call on January 8, 2003 from Ward to
defense counsel and the message for counsel states, “If you are not talk to Solicitor/he would talk

to Sheriff and Solicitor, just let him know.” (App. at 304, ECF No. 22-3 at 38.) Finally, Owens
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denied that Ward ever requested the presence of his counsel during Ward’s meeting with Weaver
or during any of Ward’s conversations with Owens and denied recalling Ward state after telephoning
counsel that he did not wish to speak with Weaver. (App. at 304-05, ECF No. 22-3 at 38-39.)

ChiefMichael Schwartz, the Jail Administrator for the Georgetown County Detention Center,
affirmed that he received a call from Owens on January 8, 2003 regarding Ward, and as a result,
Schwartz stated that he called Weaver. Schwartz testified that he informed Weaver that Ward would
like to speak with him. Schwartz denied having any contact with Ward regarding his attempt to
contact Weaver, denied threatening or coercing Ward or making Ward any promises, and denied
withholding paperwork that would allow Ward to correspond with his brother—an inmate with the
South Carolina Department of Corrections (“SCDC”)—or even discussing such paperwork with
Ward. Schwartz testified that to the best ?f his knowledge he signed the SCDC paperwork. Finally,
when asked whether he saw Ward at all on January 8, 2003, Schwartz responded that he did not
recall. (App. at 305-09, ECF No. 22-3 at 39-43))

‘Carter Weaver, the Assistant Sheriff of the Georgetown County Sheriff’s Department,
testified that he took a statement from Ward beginniné at approximately 3:50 p.m. on January 8§,
2003 in the victims’ advocate ofﬁce at the detention center. Weaver indicated that Schwartz was
waiting with Ward until he arrived and then Schwartz left. Weaver stated that he came to the
detention center after receiving a telephone call from Schwartz informing him that Ward wanted to
speak with him and offer a statement. Before going to the detention center, Weaver stated that he
called the solicitor’s office and gathered some equipment, such as a tape recorder; a note pad, and
" apen. Weaver testified that he had briefly spoken to Ward incident to Ward’s arrest and Ward had
asked for an attorney, which ceased the interview. Weaver stated that Ward was not in handcuffs

during the interview and that he recorded the conversation. A transcription of the conversation was
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entered into evidence. (App. at 870-928, ECF No. 22-7 at 117 through ECF No. 22-8 at 49.)
Weaver denied using any physical forcg, threatening, or coercing Ward, and denied promising Ward
anything for providing the statement. Weaver denied knowledge of anyone else performing such
acts. Weaver stated that he read Ward his Ml_g rights prior to obtaining Fhe statement, and
~ indicated that Ward did not appear to be under the inﬂuenée of anything and that Ward appeared to
understand the warning. Ward and Weaver signed the form containing the Miranda rights that
Weaver read to Ward, which was entered into evidence. (App. at 309-315, ECF No. 22-3 at43-49.)
The form was signed and d/ated January 8, 2003 at 3:36 p.m. and included a notation by Ward that
stated, “I called Mr. Weaver to jail.” (App. at 315, ECF No. 22-3 at 49.) )
Weaver denied that Ward ever asked for counsel and stated that if Ward had, Weaver would
have stopped the int¢rview._ In explaining the time gap from when the form was signed until the tape
recording began, Weaver testified that after the signing the Miranda form, Ward went to the
restroom. Weaver also indicated that the Miranda rights were read later on the tape rgcording.

Weaver testified that he left after Ward provided his statement. Weaver stated that he did not recall

seeing shackles on Ward, affirmed that he asked Ward to write on the Miranda form that he called

Weaver to the jail, and denied knowledge of Ward’s placement within the detention center or any
complaints by Ward concerning problems at the detention center. Weaver stated that he read the
Miranda rights as written and did not ask specifically whether Ward wanted his counsel present.
Weaver denied beingiinformed by Owens that Ward had tried to contact counsel. Weaver testified
that the statement took approximately an hour or an hour and a half. (App. at 316-19, ECF No. 22-3
at 50-53.)

Weaver further indicated that he last spoke with Ward on the date of Ward’s arrest. Weaver

stated that although he received prior telephone calls that Ward wanted to speak with him, January

v
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8, 2003 was the first time that Weaver was informed that Ward wanted to speak with him regarding
his charges. Weaver did not followup on Ward’s other requests. (App. at 319-21, ECF No. 22-3 at
53-55.) Finally, Weaver stated that Ward was in the general administration area of an office when
he arrived. (App. at 323-24, ECF NQ. 22-3 at 57-58.)

No fufther téstir;lony was offered. Defense counsel argued that Ward’s statement was
involuntary and that “[e]ven if Mr. Ward had initiated any conversation with Captain Owens, once
he was taken back to his cell and put back into custody the initiation of that conversation then ended.
When he was brought back out of his cell that was initiated by law enforcement.” (App. at 324-25,
ECF No. 22-3 at 58-59.) Further, defense counsel referenced the conditions of Ward’s incarceration
based on Owens’s teétimony that at one point he cut the shackles off of Ward. Defense coun'sel
argued that there was a fourteen-minute gap between the time the Miranda form was signed and the
beginning of the recorded statement and that although Weaver read Ward the basics of the Miranda
form, he did not ask, “Do you want your lawyer here?” (App. at 325, ECF No. 22-3 at 59.) Defense’
counsel pointed out that the police were aware Ward had an attorney an>d appeared to argue that any
initiation of contact by Ward occurred “downstairs” and when he weﬁt_“upstairs” he must have asked
to call his lawyer. (Id.) Defense counsel argued that Ward’s initiation, to the extent that it occurred,
ceased upon asking to call his lawyer unless Ward reinitiated contact and, therefore, the police
initiated the contact by taking him back after he called his lawyer. Finally, defense counsel
contended that Weaver exerted some influence over Ward by having Ward write on the Miranda
form, “I called Carter Weaver up here.” (App. at 326, ECF No. 22-3 at 60.)

Atthe Jackson v. Denno hearing, the State responded to defense counsel’s motion by arguing

that Ward requested to speak to Weaver by name and Weaver arrived within an hour of Ward’s

request. The State asserted that defense counsel’s argument that Weaver initiated contact by
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responding in a timely manner when he was not on site at the time of the request is “an absurd
semantical argument.” (App. at 327, ECF No. 22-3 at 61.) The State pointed out that the Miranda
form specifically informed Ward of his right to talk to a lawyer and have him present with Ward
while he was being questioned. The State argued that Weaver having Ward include the statement
on the form was a pre'cautioﬁar‘y measure, suggesting that Ward had reinitigted contact with law
enforcement. The State argued that the message from Ward included in defense counsel’s business
telephone log demonstrated that if defense counsel was not going to talk to the solicitor, Ward would
talk to the sherift and the solicitor and to let Ward know. Relying on the transcript of Ward’s
statement, the State pointed out that Ward was advised of his Miranda rights; that Ward
acknowledged the series of events that occurred between the time the Miranda form was written and
the time the statement was recorded; that Ward denied being threatened; and that thé transcript
generally revealed no indication of threats, coercion, intimidation, promises, or complaints regarding
his shackles. The Staté asserted that defense counsel mischaracterized Owens’s testimony
concerning the shackles, specifically that cutting shackles off may be done when the shackles lock

up. Finally, the State argued that pursuant to Edwards v. Arizona, 451 U.S. 477 (1981), Ward

reinitiated contact voluntarily and of his own free will and provided a statement that should be
admissible. (App. at 327-30, ECF No. 22-3 at 61-64.)

Defense counsel replied that regardless of the contents of the message from Ward to his
counsel, once Ward asked to speak with his counsel, all interrogation of him should have ceased
until Ward reinitiated the conversation again, which did not occur. (App. at 330, ECF No. 22-3 at
64.)

The trial court deemed Ward’s statement admissible. Specifically, the trial court found by

a preponderance of the evidence that Ward initiated the interview. The trial court found that the
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message to defense counsel indicated not that Ward was requesting the presence of his counsel, but
that Ward was informing him that he was going to speak with the sheriff. (App. at331-32, ECF No.
22-3 at65-66.) The trial court observed that Ward signed a document stating that he wanted Weaver
at the jail; that Ward was fully advised of his rights under the Fifth and Sixth Amendments before
providing the statement, including his Miranda rights; that Ward waived his rights under the Fifth
and Sixth Amendments and the constitutional safeguards that were reqhired under Miranda; that
Ward’s statement was freely and voluntarily given “Withbut duress, without coercion, without undqe
influence, \;vithout reward, without promise or hope of reward, without promise of leniency, without
threat Qf injury or without impulsion or inducement of any kind and that this alleged incriminating
statement or confession was the voluntary product of a free and unconstrained will of [Ward].”

(App. at 332-33, ECF No. 22-3 at 66-67.)

Ward’s Habeas Claim Based on the Trial Court’s Failﬁre to Suppress. In support ofhis
Petit_ion on this Ground, Ward relies on alleged inconsistencies in the testimony of Schwartz and
Weaver. For example, he points out that Schwartz denied having contact with Ward “with respect
to him attempting to contact [] Weaver,’; that Schwartz did not recall whether he saw Ward at all on
January 8,-2003», and that Schwartz denied seeing Ward come over to talk to Weaver (App. at 307,
309, ECF No. 22-3 at 41, 43). Ward further notes that, by contrast, Weaver indicated that Schwartz

was waiting with Ward until Weaver arrived and then Schwartz left (App. at 311, ECF No. 22-3 at

45). The court finds, considering the totality of the evidence presented at the Jackson v. Denno

hearing, that this alleged inconsistency is immaterial and insufficient to rebut by clear and
convincing evidence the presumption that the factual determinations of the state court are correct.

See 28 U.S.C. § 2254(e)(1). To the extent that Ward seeks an evidentiary hearing to submit new

evidence to support this claim—such as his own testimony, his brother’s testimony, and Ward’s
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mental health records—the court observes that its review for habeas corpus purposes is generally

limited to the evidence that was placed before the state court. See Cullen v. Pinholster, 131 S. Ct.

1388, 1398, 1400 n.7 (2011); see also 28 U.S.C. § 2254(d)(2). Ward has not established that any
exception to this general rule applies here. See %Ien, 131 S. Ct. at 1400-01; see also 28 U.S.C.
§ 2254(e)(2); (Order, ECF No. 69). Applying the law as clearly established by the United States
Supreme Court regarding the suppression of statements to the surrounding facts presented to the trial
court, this court finds no unreasonable application of law nor any unreasonable factual findings.
Accordingly, Ward is not entitled to federal habeas relief on this claim.

2. Ground Two

Ward next argues that defense counsel was ineffective in failing to object to numerous errors
in the solicitor’s opening and closing arguments.

Controlling Law Regarding Allegations of Ineffective Assistance of Counsel. A
defendant has a constitutional right to the effective assistance of counsel. To demonstrate ineffective
assistance of counsel, a petitioner must show, pursuant to the two-prong test enunciafed in Strickland
v. Washington, 466 U.S. 668 (1984), that (1) his counsel was deficient in his representation and (2)

he was prejudiced as a result. 1d. at 687; see also Williams v. Taylor, 529 U.S. 362, 391 (2000)

(stating that “the Strickland test provides sufficient guidance for resolving virtually all ineffective-
assistance-of-counsel claims”).

To satisty the first prong of Strickland, a petitioner must show that trial counsel’s errors were
so serious that his performance was below the objective standard of reasonableness guaranteed by
the Sixth Amendment to the United States Constitution. With regard to the second prong of
Strici(land, a petitioner “must show that there is a reasonable probability that, but for counsel’s

unprofessional errors, the result of the proceeding would have been different.” Strickland, 466 U.S.
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at 694. Prejudice may be presumedl when (1) a defendant is completely denied counsel at é critical
stage of his trial, (2) counsel “entirely fails to subject the prosecution’s case to a meaningful
adversarial testing,” ér (3) “although counsel is available to assist the accused during trial, the
_ likelihood that any lawyer, even a f,u.l]y competent one, could provide effective assistance is so small
that a presurﬁpﬁén of prejudice is appropriate without inquiry into the actual conduct of the trial.”

United States v. Cronic, 466 U.S. 648, 659 (1984).

The United States Supreme Court has cautioned federal habeas courts to “guard against the
danger of equating unreasonableness under Strickland with unreasonableness under § 2254(d).”
Harrington, 131 S. Ct. 770, 788 (2010). The Court observed that while ‘[sJurmounting Strickland’s
high bar is never an easy task[,] . . . [e]stablishing that a étate court’s application of Strickland was

unreasonable under § 2254(d) is all the more difficult.” Id. (quoting Padilla v. Kentucky, 130 S. Ct.

1473}, 1485 (2010)). The Court instructed that the standards created under Strickl)an’d and § 2254(d)
. lare both “ ‘highly deferential,” and when the two apply in tandém, revie\;v is ‘doubly’ so0.”. I_d_
(citations omifted)‘ 'Thus; when a federal habeas couﬁ reviews a state court’s determination
regarding an ineffective assistance of counsel claim, “[t]he question is not whether coﬁnsel’s actions
were reasonable. The question is whether there is any‘reallsonable argument that counsel satisfied
Strickland’s deferential standard.” 1d.

-Although the Supreme Court has held that a decision containing a reasoned explanation is
not required from the state court, in the case at bar this court has the benefit of the PCR court’s

written opinion, certiorari review of which was denied by the South Carolina Supreme Court. See,

e.g., Ylst v. Nunnemaker, 501 U.S. 797, 803-04 (1991) (indicating that when a state appéllate éouﬁ

affirms a lower court decision without reasoning, the court may look thro'ugh the later, unreasoned,

summary disposition and focus on the last reasoned decision of the state court). Having reviewed
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the PCR court’s order pursuant to the § 225‘4 standard, the court finds for the reasons that follow that
the state court did not unreasonably misapply the Strickland test in determining that no Sixth
Amendment violation occurred.

PCR Proceedings Regarding Ineffective Assistance of Counsel. Ward argued before the
PCR court that defense counsel was ineffective in failing to object to the following in the Assistant
Solicitor’s opening and closing arguments: (1) comments on Ward’s lack of remorse; (2) vouching
for the prosecution’s witnesses; and (3) comments on the lack ;)f credibility of Ward’s statement and
the defense’s theory of the case. (App. at 95 1‘—54, ECF No. 22-8 at 72-75.) In Ward’s supplement
to his PCR application, he referenced the specific comments at issue with corresponding transcript
cites. (App. at 951-54, ECF No. 22-8 at 72-75.) Ward argued that defense counsel should have
obj ected to the- State’s improper references to his alleged lack of remorse in closing argument, when
the” Assistant Solicitor stated that Ward’s demeénor on the recorded statement “is almost
unbelievable. It is simply cold and calculated. . . . Protecting Jody Ward is his only interest, not,
not the least bit of remorse, not the least bit of concern about the fate of the two people that he had
killed.” (App at 787-88, ECF No. 22-7 at 35-36.) Ward also alleged that trial c0unsé1 should have
ijected to the State’s d¢scription of Ward’s nature as “cold and calculated” and its argument that
after the individualg were killed, Ward drove around looking for something to eat.” (App. at 788,
ECF No. 22-7 at 36.) Ward next argued that defense counsel was ineffective in failing to object to
the following statements by the assistant solicitor concerning the witnesses for the prosecution: that
they “are going to put their hand on the bible” and “[t]hey’re going to swear to tell the truth” (App.
at 385, ECF No. 22-3 at 119); his description of the factors that he believed corroborated the
testimony of witness Denise Langston and statements that “[s]he admitted some stuff that wouldn’t

make you proud if you were her parent, but I’ll submit to you that she was credible,” she “told the
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truth and she told the whole truth,” and “you know she told the truth because her testimony was
corroborated” (App. at 768-71, 771, 772, 772-74, ECF No. 22-7 at 16-19, 19, 20, 20-22); “I think
that [Trécy Collins] was a very credible witness . . .” (App. at 778, ECF No. 22-7 at 26); “I submit
to you that Louis Brazen was a very credible witness, that he didn’t try to hide anything, that he
didn’t do anything but tell the truth as he knew it, and he told all the truth” (App. at 783, ECF No.
22-7 at 31); and that Melissa Elliot “told the truth”.(App. at 794, ECF No. 22-7 at42). Finally, Ward
argued that defense counsel was ineffective in failing to object to the following statements
concerning the Assistant Solicitor’s personal opinions regarding Ward’s credibility and the defense’s”
theory of the case: “[T]here’s no evidence in this case that’s going tQ indicate that [another
individual] had Vanything to do with it other than the statement of the Defendant, and I don’t believe
that” (App. at 384, ECF No.22-3 at | 18); “that’s' a lie and he knew it was a lie,” when referencing
Ward’s statement (App. at 776, ECF No. 22-7 at 24); “[t]hat’s just simply not believable because
_it’s not the truth,” when referencing the defense’s theory of the case (App. at 778, ECF No. 22-7 at
26); “His demeanor on that tape is almost unbelievable” (App. at 787, ECF No. 22-7 at 35); “He’s
also caught lying a couple of times on the tapes, a couple, you heard it. You can judge for yourselves
whether he was credible” (App. at 788, ECF No. 22-7 at 36); “[s]hortly thereafter, he just goes to
stammering and stuttering about [a] just completely unbelievable statement,” when referencing
Ward’s recorded statement (App. at 789, ECF No. 22-7 at 37); “Another thing he’s lying about is
Carter Weaver says . . .” (id.); “[n]ow, how unbelievable is it that they have this knock down, drag
out argument . ..” (App. at 790, ECF No. 22-7 at 38); “One more thing he gets caught in a lie as far
as he goes out there to move the bodies” (App. at 791, ECF No. 22-7 at 39); “He just plain admits
that he’s lying. There’s no question about it” (id.); the defense’s theory of self-defense “seems

absurd, it’s ridiculous, . . .” and later that “[i]t’s simply ridiculous” (App. at 795, 797, ECF No. 22-7
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at 43, 45); “He lies . . .,” stated four times (App. at 797, ECF No. 22-7 at 45); and “the man you
heard on that tape giving you that ridiculous story,” when referencing Ward’s recorded statement
(App. at 798, ECF No. 22-7 at 46).

Defense counsel, Locklair and Kneece, testified at the PCR hearing. Pertinent to these
allegations, Locklair acknowledged not objecting to these statements in the Assistant Solicitor’s
opening and closing arguments. When asked if he saw any statements that were objectionable or
harmful to Ward that he believes he should have objected to, Locklair requnded,

There were some obviously about the remorse and some that could be on bordefline

bolstering, but that’s oftentimes a gray area. Unless it’s really damaging to me is a

lot of times I think it comes across to juries as being whiny when defense attorneys

object to little things, so unless it’s really something damning to the case, I normally

don’t object in opening or closing.

(App. at 990, ECF No. 22-8 at 111.) Locklair also indicated that by giving the last closing argument,
" he could respond to the State’s comments and arguments. (App. at 992-92, ECF No. 22-8 at 113-
14.) Locklair further acknowledged that he should have objected t(; the State’s statement that Ward
did not show “the least bit of remorse.” (App. at 994, ECF No. 22-8 at 115.) However, Locklair
stated that while many of the comments regarding witness credibility were objectionable, in his
experience it is a “wgste of time” because the judge gives a quick curative instruction, making him
“look stupid” and because objections can offend the jury. (App. at 995, ECF No..22-8 at 116.)

Kneece also acknowledged that the objections at issue were not made and stated that
throughout the trial the attorneys for both sides looked like “Mexican jumping beans” due to the
numerous objections. Kneece testified that by the time they reached closing arguments, it was clear
that the jury did not want “anymore up and down;” however, Kneece pointed out that Locklair did

malsge an objection during closing argument. (App. at 1015, ECF No. 22-9 at 18.) Specifically,

Locklair objected to an allegation that Ward had been hiding evidence and obstructing the jury’s duty
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and asked for a curative instruction or a mistrial. As aresult, the court issued a curative instruction,
(
directing the jury to disregard the Assistant Solicitor’s last statement and reminding them “that what
the attorneys say in these closing arguments is not evidence. -You will recall the evidence as you
heard it from [the] witness stand and as you see it in the exhibits.” (App. at 782, ECF No. 22-7 at
30.) Kneece indicated that not objecting to the lack of remorse statement was appropriate. She |
described Ward’s demeanor on the recorded statement as stoic and unemotional, and testified that
she believed it was a prepared statement. (App. at 1016-17, ECF No. 22-9 at 19-20.) Kneece further
testified that defense counsel did
our best not to object during [the State’s] closing argument. The jury was just as
tired of him as they were of us, and we felt—or of us as they were of them, that [the
State] may have done some things that would irritate them in the way he was going
through, and at that point he kind of postured himself to get ready, and that was a trial
strategy.
Again, you look at it now and seeing it in print, it—we may, just to preserve
the record, may should have objected, but I think that that would have affected Mr.
Ward’s trial. - ’
(App. at 1019, ECF No. 22-9 at 22.) Kneece acknowledged that on several occasions the court,
_defense counsel, and the State informed the jury that what is said in closing arguments is not
evidence and that the jury should recall the evidence from the witness stand. (App. at 1020, ECF
No. 22-9 at 23.)

In considering Ward’s allegations of ineffective assistance of counsel, the PCR court* found

Locklair’s testimony to be credible, Kneece’s testimony to be highly credible, and Ward’s testimony

* In discussing the findings and conclusions of the PCR court, the court has considered the
PCR court’s Final Order of Dismissal (App. at 1038-53, ECF No. 22-9 at 41-56) and the
clarifications in the PCR court’s Order Denying Applicant’s Motion to Alter or Amend in Part and
Clarifying Order of Dismissal (App. at 1060-66, ECF No. 22-9 at 63-69), as the parties have
represented to the court that this second Order was issued by the PCR judge.
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to be not particularly pertinent to the factual issues.” The PCR court found that defense counsel was
deficient in failing to object to the State’s comments regarding Ward’s lack of remorse, finding that
defense counsel’s “deliberate strategy of refraining from making objections, because of their
perception that the jury was restless and tired of objections, should not have extended to comments
regarding [Ward’s] remorse for the crime of murder.” (App. at 1046, ECF No. 22-9 at 49.) -
Hov(fever, the PCR court found that. Ward’s

admissions in his voluntary statement—that he helped to cover up the crimes—were

put into issue when he came forward to make the statement. In addition, any

inconsistencies in the statement were properly before the jury. Therefore, the

solicitor’s comments specifically regarding [Ward’s] demeanor on the tape were not

improper, as the jurors could listen to the tape and judge it for themselves.
(Id.) Notwithstanding defense counsel’s failure to object to the lack of remorse commenfs,l the PCR
court found that Ward failed to satisfy the second prong of the Strickland test, as no prejudice was
shown. Specifically, the court found that Ward failed to show that but fdr defense counsel’s error,
the outcome of the case would have been different. The PCR court observed that if an objection had
beenraised, the State would have been instructed to cease those comments and a curative instruction
would have been given. Here, the State did not continue to mention Ward’s lack of remorse,
significantly lessening the potential prejudice, and the PCR court found that Locklair addressed the
“remorse” issue in his closing argument in part by stating that the issue is not whether Ward is

“likeable” or “cold-hearted.” Therefore, the PCR court determined that any potential prejudice had

been effectively neutralized. (App. at 1047, ECF No. 22-9 at 50.)

* To the extent that Ward objects to this finding, the court observes that Ward’s testimony
primarily reiterated to the court the basis for his PCR application and identified an additional issue
for consideration. (See App. at 997-1010, ECF Nos. 22-8 at 118 through 22-9 at 13.)
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The PCR court also found that defense counsel was deficient in failing to object to the State’s
improper vouching, by stating that the witnesses were “telling the truth” and improperly using the
pronoun “1.” The PCR court also determined that many of the comments challenged by Ward were
not objectionable, “such as pointing to the evidence in the record that corroborated witness
testimdny.” (App. at 1048, ECF No. 22-9 at 51.) However, the PCR court found that Ward failed
to satisfy the second prong of the Strickland test, as no prejudice was shown. Specifically, the court
found that

in light of the fact that the sollc1tor more than one time, specifically told the jury that
they had to judge credibility for themselves, and considering that the judge charged
the jury that they were the sole judges of credibility and that the attorneys’ arguments
were not evidence, [Ward] has failed to prove that he was prejudiced by the

~ solicitor’s vouching. This is especially so in light of the overwhelming evidence of
his guilt.

(Id.) The PCR found that the overwhelming evidence of Ward’s guilt included, but was not limited
to: -

[Ward]’s confessions to Denise Cox that he planned to kill the victims—then, later,
that he did in fact kill them (Ms. Cox gave this statement to police shortly after the
defendant’s arrest); statements from various witnesses who heard [Ward] “brag” that
he got rid of the boys who took his money; evidence that [ Ward] asked Kevin Cooper
to purchase bullets for him in advance; evidence that the gun [Ward] had been seen
with on numerous occasions was consistent with the gun that shot the victims; the
pathologist testimony indicating that one of the victims was shot in the back of the
head; evidence that [Ward] was the only person who moved the victims’ remains;
evidence of the baby-seat still strapped in the backseat of the Suzuki;'* and evidence

% The PCR court explained earlier'in its Order that Locklair testified that Ward’s statement
“did not match up with the fact that the Suzuki Sidekick in which the four of them were supposedly
riding that day had a baby seat still strapped in the rear seat [when it was recovered from the bottom
of Lake Dawoo]. Mr. Locklair stated that it would have been extremely difficult for four grown men
to fit into the Suzuki in that condition.” (App. at 1042, ECF No. 22-9 at 45) (footnote omitted).
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that Brian Elliott was at home on the day of the incident. Internal inconsistencies in
[Ward]’s own statement, in addition to its conflicts with the other evidence in the
case, also tended to point towards his guilt.

(App. at 1052 n.2, ECF No. 22-9 at 55.)

With regard to Ward’s final allegation of ineffective assistance of counsel that defense

counsel failed to object to commentson the lack of credibility of Ward’s statement and the defense’s
theory of the case, the PCR court determined that Ward failed to demonstrate either prong of the
Strickland test. Specifically, the PCR court observed that counsel may state his version of the
evidence, inc]uding commenting on the weight or reliability of the evidence. Part of the evidence
in this case included Ward’s statement, which was introduced over the objection of the defense as
discussed above. The PCR court observed that “[tJhe jury could properly considered all aspects of
the statement, including why it was made at that particular time in the progression of the case, how
the defendant sounded on the tape as far as his demeanor, whether the story he was telling was
‘plausible and fit with the other evidence in the case, and whether the statement was internally
inconsistent.” (App. at 1048-49, ECF No. 22-9 at 51-52.) The PCR court acknowledged that the
solicitor “argued at length that the defendant was not credible,” that Ward was “lying,” that his
version of events was “ridicﬁlous,” that the onfy evidence that anyone else was guilty was Ward’s
own statement “made five months after his arrest and after he had access to discovery.” (App. at
1049, ECF No. 22-9 at 52.) Further, the PCR court found that

[a]lthough the solicitor’s argument regarding the defendant’s statement was certainly

vigorous, and although he did improperly couch a few of his comments by using the

pronoun “I,” this Court finds that, on the whole, his argument was proper considering

the evidence in the record. Therefore, this Court cannot say that counsel was

ineffective for failing to object to this line of argument, particularly where the

statement was admitted over counsel’s strenuous objection, and where counsel was

able to specifically respond in the last closing argument. Attorney Locklair pointed
out in his closing that [Ward]’s statement fit with the evidence in the car, and that if

Page 27 of 34

412 yjé( 412



(s RS R VA VAV F Ay by e Y e LILALGC ) I VL L A LIILI] NI v 1 Mg\.o [ AV I Y g

413 ' 413

Brian Elliott were not involved, he should have been called as a witness at trial but
was not.

(1d.)

Ward’s Habeas Claim Regarding Ineffective Assistance for Failure to Object to
Solicitor’s Comments in Argument. Upon thorough review ofthe parties’ briefs and the record
in this matter, the court finds that Ward cannot demonstrate 'that the PCR court pnreasonably
misapplied clearly. established federal law as decided by the Supreme Court in rejecting his claims
of ineffective assistance of counsel or that the PCR court made objectively unreasonable factual
findings. See Williams, 529 U.S. at 410; 28 U.S.C. § 2254(d), (e)(1). As observed by the
Harrington court, “[t]he pivotal question 1s whether the state court’s application of the Strickland
standard was unreasonable. This is different from asking whether defense pounse]’s performance
fell below Strickland’s standard.” Harrington, 131 S. Ct. at 785. With regard to defense counsel’s
failure to object to the State’s comments regarding Ward’s lack of remorse, Ward appears to argue
that he was prejudiced because Ward’s statement did not indicate that he killed anyone; defense
counsel failed to put up a defense; defense counsel advised Ward not to testify; Ward’s statement
was played for the jury; his counsel abandoned him at a critical stage; defense counsel did not
address the lack of remorse argument; and the PCR court’s order contains “lies.” (See ECF No. 39
at 32.) The court observes initially that many of these arguments do not relate to Ward’s argument |
that defense counsel should have objected to these comments. With regard to all of Ward’s claims
of ineffective assistance of counsel, upon careful review of the transcript and the PCR court’s orders,

4

the court concludes that Ward has not clearly shown that the PCR court’s credibility determinations
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“were without support.” See Elmore v. Ozmint, 661 F.3d 783, 850 (4th Cir. 2011) (“We must be

‘especially’ deferential to the state PCR court’s findings on witness credibility, and we will not

~ overturn the court’s credibility judgments unless its error is ‘stark and clear.” ) (quoting Sharpe v.

Bell, 593 F.3d 372, 378 (4th Cir. 2010) and Cagle v. Brariker, 520 F.3d 320, 324 (4th Cir. 2008)).
" “Additionally, for all of the reasons discussed by the PCR court, Ward has failed to establish that -
there is a reasonable probability that the result of the proceeding would have been different if trial
counsel had objected to any th?:se comments. Strickland, 466 US at 694. To the extent that Ward
is attempting to allege that prejudice should be presumed under Cronic, the court observes that this
argument was not presented tb the state courts. Furthefmore, there is no support for this assertion
in the record. Therefore, Ward has not shown that the PCR court’s analysis of this issue misapplied
clearly established federal law or, even if there was an error, that it was unreasonable. See Williams,
529 U.S. at 410.

3. Ground Four®

Ward argues that the PCR court and state appellate court erred in failing to find Ward’s jury

instructions unconstitutional based on the holding in State v. Belcher, 685 S.E.2d 802 (S.C. 2009).

The Belcher case was decided by the state Supreme Court after the conclusion of Ward’s direct

appeal and his first PCR action.

7 As stated above, to the extent that Ward seeks an evidentiary hearing to present additional
evidence to support his federal habeas claims—the court observes that its review is generally limited
to the evidence that was placed before the PCR court. See Cullen, 131 S. Ct. at 1398, 1400 n.7 ; see
also 28 U.S.C. § 2254(d)(2). Ward has not established that any exception to this general rule applies
here. See Cullen, 131 S. Ct. at 1400-01; see also 28 U.S.C. § 2254(e)(2); (Order, ECF No. 69).

¥ As stated above, Ward withdrew Grounds Three and Six.
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The Belcher case held that “the ‘use of a deadly weapon’ implied malice instruction has no
place in a murder . . . brosecution where evidence is presented that would reduce, mitigate, excuse
or justify the killing . . . .” Id. at 809. However, the South Carolina Supreme Court specifically
stated that “[b]ecause our decision represents a clear break from our modern precedent, today’s
ruling is effective in this case and for all cases which are ';-)én'ding}).n direct review or not yet final
where the issue is preserved” and “will not 'apply to convictions challenged on post—conviction

relief.” Id. at 810 (citing Griffith v. Kentucky, 479 U.S. 314 (1987) and Harris v. State, 543 S.E.2d

716, 717-18 (Ga. 2001)).
As an initial matter, as determined by the state courts Belcher would not have been applicable -

to Ward’s case because his direct appeal was concluded before Belcher was decided. The Belcher

/
decision represented a change in state law, and “it is not the province of a federal habeas corpus court

to re-examine state-court determinations of state-law questions.” Estelle v. McGuire, 502 U.S. 62,

67-68 (1991). Contrary to Ward’s argument, he has failed to demonstrate that the state court’s

determination that Belcher would not apply to collateral proceedings violated any constitutional i ght

or the Supreme Court’s holding in Teague v. Lane, 489 U.S. 288 (1989).° . See Horton v. Warden,

Kirkland Corr. Inst., C/A No. 9:12-2668-CMC-BM, 2013' WL 57703 (D.S.C. Jan. 4, 2013) (noting

the holding in Belcher and stating that “[t]he determination of when a change in state law becomes
effective is purely a state law issue”) (citing Estelle, 502 U.S. at 67-68). Furthermore, to the extent

that Ward attempts to argue that the charge was unconstitutional under Sandstrom v. Montana, 442

? In Teague, the Supreme Court held that “new constitutional rules of criminal procedure will
not be applicable to those cases which have become final before the new rules are announced.”
Teague, 489 U.S. at 310. Under Teague, a new rule will only be applied to a case on collateral
review if it falls into one of two exceptions not applicable here. See id. at 311-13; Whorton v.
Bockting, 549 U.S. 406 (2007).
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U.S. 510 (1979), such a claim is procedurally defaulted as it was not raised on direct appeal and
could not be raised in a PCR action, and Ward has failed to demonstrate cause and prejudice or that
a fundamental miscarriage of justice will occur if these claims are not considered.' See Drayton v.

Evatt, 430 S.E.2d 517, 520 (S.C. 1993) (stating that issues that could have been raised at trial or in

—direct appealcannot be asserted"in PCR application absent a claim of ineffective assistance of

counsel); Coleman, 501 U.S. at 750. Finally, Ward has failed to demonstrate that the state courts’
decisions were so fundamentally unfair that they resulted in a denial of due process. See 28 U.S.C.
§ 2254(a) (stating that a writ of habeas corpus is available for a state prisoner “only on the ground
that he is in custody ini violation of the Constitution or laws or treaties of the United States”).

4. Grounds Five and Seven

In Grounds Five and Seven, Ward argues that defense counsel was ineffective in failing to
object to allegedly improper statements in the solicitor’s closing argument (see App. at 785:19-
786:6, ECF No. 22-7 at 33-34) and in failing to object to the unconstitutional burden shifting jury
ins;ructions given during trial (see App. at 829-30, ECF No. 22-7 at 77-78). Both of these claims
were presented to the state appellate courts in Ward’s pro se petition for a writ of habeas corpus in
the original juriédiction of the South Carolina Supreme Court. (ECF No. 26-35.) The state Supreme
Court denied Ward’s petition stating, “[b]ecause petitioner has not shown that ‘there has been a
violation which, in the setting, constitutes a denial of fundamental fairness shocking to the universal

sense of justice,” the petition is denied. Simpson v. State, 329 S.C. 43, 495 S.E.2d 429 (1998).”

(ECF No. 26-36.) Courts in this district have held that if a state habeas action is rejected pursuant

1% Even if this claim were properly before the court, for the reasons discussed by the
respondent, Ward cannot demonstrate that the charge violated Sandstrom. (See Respt.”s Mem Supp.
Summ. J. at 60-63, ECF No. 22 at 60-63.)
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to Simpson, then “ ‘the issues have not been considered by the state supreme court and thus the state

habeas is an insufficient vehicle for properly presenting issues to the state’s highest court to preserve

them later for federal review.” ” Scott v. South Carolina, C/A No. 8:11-788-RMG, 2011 WL

5101567 (D.S.C. Oct. 26,2011) (quoting McFarland v. Warden, Lieber Correctional Inst., C/A No.

6:07-588-TLW-WMC, 2008 WL 697152, at *6 (D.S.C. Mar. 11, 2008)). The district courts have
further held that. these decisions rest on adequate and independent state grounds, rendering
petitioner’s claims procedufally barred from federal habeas review. 1d. fhere_fore, these claims are
procedura]ly barred from federal habeas review.

Ward’s reliance o‘n the Supreme Court’s recent decision in Martinez v. Ryan, 132 S. Ct. 1309

(2012), to establAish caiise for procedurally defaulting on Ground Five is unavailing. Tﬁe Martinez
Court rec‘;ognized that “[1]nadequate assistance of counsel at iﬁitial—réview collateral proceedings may -
establish cause for a prisoner’s procedural default of ineffective assistance at trial.” | Martiﬁez, 132
S. Ct. at 1315. .However, this holding was not extended to “attorney errors in other kinds of
proceedings, including appeéls from initial-review collateral proceedings.” lg_ at 1320. It appears
that Ground Five was presented.to aﬁd ruled on by the PCR court; however, PCR appellate counsel
did not presentbit to the appellate court. (See App. at 1008, 1061'—62, ECF No. 22-9 at 11, 64—65.)'
‘With regard to Ground Seven, which was solely presented in Ward’s pro se state petition
for a writ of habeas corpus; Ward cannot establish cause for procedurally defaulting on this claim
under Martinez based on his argument that PCR counsel was ineffective in fai]ing to present this
claim, as he cannot demonstrate that the claim has “some merit.” Martinez, 132 S. Ct. at 1318-19.

When a petitioner argues that he is entitled to federal habeas relief based on an improper jury

instruction, the court must be mindful that “not every ambiguity, inconsistency, or deficiency in a

jury instruction rises to the level of a due process violation.” Middleton v. McNeil, 541 U.S. 433,
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437 (2004). Further, “ ‘[a] single instruction to a jury may not be judged in artificial isolation, but

must be viewed in the context of the overall charge.” ” Id. (quoting Boyde v. California, 494 U.S.

370,378 (1990)). The defendant must demonstrate “that there was a ‘reasonable likelihood’ that the
jury applied the instruction in a way that relieved the State of its burden of proving every element

of the crime beyond a reasonable doubt.” Waddington v. Sarausad, 555 U.S. 179, 191 (2009)

(quoting Estelle v. McGuire, 502 U.S. 62, 72 (1991)). There must be more than “some ‘slight

(139

possxblhty that the jury misapplied the instruction” and the relevant question is “ ‘whether the ailing
instruction by itself so infected the entire trial that the resulting conviction violates due procéss.’ N
| Waddington, 555 U.S. at 191 (quoting Estelle, 502 U.S. at 72). Ward has taken portions of the jury
charges discussing malice out of context in arguing that they unconstitutionally shifted the burden
of proof. Moreover, reading the charges as a whole, Ward has failed to demonstrate that a
reasonable likelihood that the jury applied the instruction in a way that violates the Constitution, see
Waddington, 555 U.S. at 191, or that ciefense counsel erred in failing to object to the selected
porﬁéns of the malice charge. Furthlermore, as discussed above, Wérd Has failed to demonstrate
prejudice in light of the .overwh‘e;l,ming evidence of his guilt. Therefore, Ward has failed to
demonstrate he is entitled to federal habeas relief.

RECOMMENDATION

For the foregoing reasons, the court recommends that the respondent’s motion for summary

judgment (ECF No. 23) be granted. @ . '
b Cylywsett—

IR
Paige J. Gbssett ¥
UNITED STATES MAGISTRATE JUDGE

February 14, 2013
Columbia, South Carolina

The parties’ attention is directed to the important notice on the next page.
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Notice of Right to File Objections to Report and Recommendation

The parties are advised that they may file specific written objections to this Report and
Recommendation with the District Judge. Objections must specifically identify the portions of the
Report and Recommendation to which objections are made and the basis for such objections. “[I]n
the absence of a timely filed objection, a district court need not conduct a de novo review, but instead
must ‘only satisfy itself that there is no clear error on the face of the record in order to accept the
recommendation.”” Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310 (4th Cir. 2005)
(quoting Fed. R. Civ. P. 72 advisory committee’s note). ‘

Specific written objections must be filed within fourteen (14) days of the date of service of
this Report and Recommendation. 28 U.S.C. § 636(b)(1); Fed. R. Civ. P. 72(b); see Fed. R. Civ.
P. 6(a), (d). Filing by mail pursuant to Federal Rule of Civil Procedure 5 may be accomplished by
ma11mg objections to:

Larry W. Propes, Clerk
United States District Court
901 Richland Street
Columbia, South Carolina 29201

Failure to timely file specific written objections to this Report and Recommendation
will result in waiver of the right to appeal from a judgment of the District Court based upon
such Recommendation. 28 U.S.C. § 636(b)(1); Thomas v. Arn, 474 U. S. 140 (1985); Wright v.
Collins, 766 F.2d 841 (4th Cir. 1985); United States v. Schronce, 727 F.2d 91 (4th Cir. 1984).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

ROCK HILL DIVISION
Jody Lynn Ward, ) C/A No. 0:11-cv-03277-RBH
)
Petitioner, )
) ORDER
VS. ) ‘
)
Warden of Leiber Correctional Institution, )
)
Defendant. )
)

The Plaintiff, pro se, instituted this action pursuant to 28 U.S.C. § 2254 on December 1,2011.
He is incarcerated in the SCDC at Lieber Correctional Institution.

In accordanpe with 28 U.S.C. § 636(b) and Local Rule 73.02 D.S.C., this matter was referred
to United States Magistrate Judge Paige J. Gossett, for pretrial handling. The matter'is before this
Court on the Report and Recommendation of Magistrate Judge Gossett, which was iss;led on February
15, -2013. After analyzing the issues presented in this case, the Magistrate Judge recommended that
this.Court grant the respoﬁdent’s motion for summary judgment. Magistrate Judge Gossett also filed
an order on February 15, 2013 denying the petitioner’s motions to supplement and expand the record.
The petitioner filed objections to the Report and the Order on March 1,2013.

In conducting its review of the Report and Recommendation, the Court applies the following
standard:

The Magistrate Judge makes only a recommendation to the court. The recommendation

has no presumptive weight. The responsibility to make a final determination remains

with the court. Mathews v. Weber, 423 U.S. 261, 270-71 (1976). The court is charged

with making a de novo determination of those portions of the Report to which specific
objection is made, and the court may accept, reject, or modify, in whole or in part, the
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recommendation of the Magistrate Judge, or recommit the matter with instructions. 28

U.S.C. § 636(b)(1). ,

The court is obligated to conduct a de novo review of every portion of the Magistrate

Judge’s report to which objections have been filed. /d. However, the court need not

conduct a de novo review when a party makes only “general and conclusory objections

that do not direct the court to a specific error in the magistrate’s proposed findings and

recommendations.” Orpiano v. Johnson, 687 F.2d 44,47 (4th Cir. 1982). In the absence

of a timely filed, specific objection, the Magistrate Judge’s conclusions are reviewed

only for clear error. See Diamond v. Colonial Life & Accident Ins. Co., 416 F.3d 310,

315 (4th Cir. 2005).

This Court reviews the Magistrate’s Order regarding Petitioner’s nondispositive motions to
determine if'it is “clearly erroneous or contrary to law.” Fed. R. Civ. P. 72(a).

“An application for a writ of habeas corpus on behalf of a person in custody pursuant to the
judgment of a State court shall not be granted with respect to any claim that was adjudicated on the
merits in State court proceedings unless the adjudication of the claim (1) resulted in a decision that was
contrary to, or involved an unreasonable application of, clearly established Federal law. . . or (2)

~resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.” 28 U.S.C. § 2254(d). Determinations of factual

- Issues by state courts are pre_sUmed' correct and “the applicant shall have the burden of rebutiing thé_
presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 2254(e)(1).

Petitioner first generally objects to the Magistraie Judge’s findings regarding Ground One, trial
court’s failure to suppress Petitioner’s statement. The Court has reviewed the analysis of the Magistrate
Judge on this ground and finds it to be correct. In addition to the arguments addressed by the
Magistrate, Petitioner states in his objections that he is a mental health patient and was on medication
on the day that he was taken from his cell and made the statement. However, he does not allege that he
was In any way incompetent to make a statement. The Court agrees with the analysis of this ground by

g

the Magistrate Judge.
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Petitioner also contends that the Magistrate erroneously denied his motions to expand the record
and for evidentiary hearing. The Court has reviewed the Magistrate’s Ordér and finds that it is not
clearly erroneous or contrary to law.

Petitioner’s arguments regarding alleged ineffective assistance of counsel lack merit fortthe
reasons stated by the Magistrate Judge.

The Court has reviewed the Petition, Report and Recommendation and Order by the
Magistrate Judge, the applicable law, and the petitioner’s objections. On the basis of the authorities
cited by the Magistrate Judge and this Court’s review of the record, the Court overrules the
objections and adopts the Report of the Magistrate Judge. The respondents’ [23] motion for
summary judgment is granted. | |

A‘c;crtiﬁcate of appéalability Will not issue absent “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). When the district court deniés relief on the merits, a
prisoner satisfies this standard by demonstrating that reasonable jurists _wbuld find that the cqurt’s

' assessment of the cbhstitutional claims is debatable or wrong. Slack v. McDaniel, 529 U.S. 473, 484
(2000); see Miller-El v. Cockféll, 537 U.:S. 322,336-38 (2003). When the district court denies
relief on procedural grounds, the prisoner must demonstrate both that the dispositive procedural
ruling 1s debatable, and that the petition states a debatable claim of the denial of a constitutional
right. Slack, 529 U.S. at 484-85. In the instant mattef, the court concludes that Petitioner has failed
to make the requisite showing of “the denial of a constitutional right” and thus denies a certificate

of appealability.
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IT IS SO ORDERED.

s/ R. Bryan Harwell
R. Bryan Harwell
United States District Judge

March 20, 2013
Florence, South Carolina
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AO 450 (SCD 04/2010) Judgment in a Civil Action

UNITED STATES DISTRICT COURT

for the

District of South Carolina

Jody Lynn Ward
Petitioner
V.

Warden of Leiber Correctional Institutioin
Respondent

Civil Action No. 0:11-3277-RBH

R N N e

JUDGMENT IN A CIVIL ACTION
The court has ordered that (check one):

(3 the petitioner (name) recover from the respondent (name) the amount of dollars ($_),
which includes prejudgment interest at the rate of ____ %, plus postjudgment interest at the rate of ____ %, along with
costs.

O the petitioner recover nothing, the action be dismissed on the merits, and the respondent (name) .

recover costs from the petitioner (name)

B other: Summary judgment is hereby entered for the respondent, Warden of Leiber Correctional Institution. The
petitioner, Jody Lynn Ward, shall take nothing of the respondent as to the petition filed pursuant to 28 U.S.C. §2254 and

this action is dismissed with prejudice.

This action was (check one):

(3 tried by a jury, the Honorable presiding, and the jury has rendered a verdict.

3 tried by the Honorable presiding, without a jury and the above decision was reached.

Rdecided by the Honorable R. Bryan Harwell, United States District Judge, presiding, adopting the Report and
Recommendation set forth by the Honorable Paige J. Gossett, United States Magistrate Judge, which granted the
respondent’s motion for summary judgment.

Date: March 20, 2013 CLERK OF COURT

s/]. Peterson

Signature of Clerk or Deputy Clerk
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State v. Ward

Court of Appeals of South Carolina
January 2, 2007, Submitted; January 26, 2007, Filed
Unpublished Opinion No. 2007-UP-048

Reporter
2007 S.C. App. Unpub. LEXIS 82 *; 2007 WL 8324408

- The Sté‘te, Responrdent, v. Jody Lynn Ward, Appellant.

Notice: THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE CITED OR RELIED ON AS
PRECEDENT IN ANY PROCEEDING EXCEPT AS PROVIDED BY RULE 239(d)(2), SCACR.

Prior History: [*1] Appeal From Georgetown County. Paula H. Thomas, Circuit Court Judge.
Disposition: APPEAL DISMISSED.

Counsel: Acting Chief Attorney Joseph L. Savitz, Ill, Office of Appellate Defense, of Columbia, for Appellant.

Attorney General Henry Dargan McMasier, Chief Deputy Attorney General John W. Mclntosh, Assistant Deputy
Attorney General, Salley W. Elliot, all of Columbia: and Solicitor J. Gregory Hembree, of Conway, for Respondent.

Judges: ANDERSON; HUFF, and BEATTY, JJ., concur.

Opinion

PER CURIAM: Jody Lynn Ward appeals his conviction of two counts of murder, each with a sentence of life
imprisonment. Ward argues the trial court erred in failing to suppress his statement to police where the police knew
Ward was attempting to contact his attorney prior to his statement, and were aware Ward had invoked his right to
counsel upon his arrest. Ward also filed a separate pro se brief raising numerous arguments. After a thorough
review of the record, counsel's brief, and Ward's prose brief pursuant to Anders v. California, 386 U.S. 738, 87 S.
Ct. 1396, 18 L. Ed. 2d 493 (1967) and State v. Williams, 305 S.C. 116, 406 S.E.2d 357 (1991), we dismiss ! Ward's
appeal and grant counsel's motion to be relieved.

APPEAL [*2] DISMISSED.

ANDERSON, HUFF, and BEATTY, JJ., concur.

End of Docament

' We decide this case without oral argument pursuant to Rule 215, SCACR.
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STATEMENT OF ISSUE ON APPEAL

1.)Whether the court erred by denying appellant's Motion For
New Trial based on After Discovered Evidence S.C.Crim.R 29(b),
Motioﬁ For Appointment Of Counsel,And Motion For Private -
In&estigative,And expert Funds/Expenses,Under Due Process And

Equal Protection Of Law,U.S. Const. Amend. xIV §1,And Ake VY,

oklahoma, 470 U.S. 68 (1985)?

2.)Whether the court erred by denying appellant's Motion For
Reconsideration,And MotionTo Arrest .of Judgment Of Order denying
Motion For New Trial,In a violation of Due Process And Equal
Protection of Law,U.S. Const. Amend,XIV §1,And in a violation of
wm,uo U.S. 68 (1985)Since appellant Is a Mental
Health Patient,And IT being a Conflict of Interest Within the
Clerk of Court's Office,and since the Lieber Mailroom-held the
Affidavit Of Rondie J.'wérd that Clearly supported the Motion

For New Trial?

3.)Whether the court erred by deﬁying Motion For New Trial,
based on After Discovered Evidence S.C.R.Crim.P Rule 29(b);
Motion For Appointment Of Counsel;Motion For Private
Investigative and expert Funds/Expenses;Motion For Reconsideration
And Motidn To Arrest of Judgment that resulted inAan abuse of
discretion'amounting to an error of Law? jas the abuse of
discretion is both error of the rulings and resulting prejudice
a3 w2ll as denial of access of courts just because Appellant is
an indigent status and pro se litigant for clerk to misabuse

there authority ,and corcectional mailroom to hold affidavit?
3.
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STATEMENT OF ISSUES ON APPEAL

4.) WHETHER THE COURT ABUSED ITS DISCRETiON AMOUNTING TO AN ERROR
OF LAW:BY-FAILING TO GRANT AN EVIDENTIARY HEARING WHTCH AMOUNTEb
TO A DEPRIVATION OF LEGAL RIGHTS OF APPELLANT,BY-DENYING HIM

FULL ACCESS TO THE COURTS JUST BECAUSE HE IS AN INDIGENT PRO S2
LITIGANT ,AND M:INTAL HEALTH PATIENT,TPHE RULING WAS AN ERROR AND - .
APPELLANT WAS/DID RESULT IN PREJUDICE TO DENYING MOTION FOR NEW
TRIAL.BASED ON AFTER DISCOVERED EVIDENCE.PURSUANT'TO S.C.CRim.P,
23 (b),MOTION FOR APPOINTMENT OF COUNSEL,AND MOTION FOR
-INVESTIGATIVE,AND EXPERT FUNDS/EXPENSES, UNOER DiJE PROCESS AND

EQUAL PROTECTION OF LAW ,U.S. CONST. AMEND. XIV §1,is for all-z

S.) WHETHER APPELLANTS DUE PROCESS AND EQUAL PROTECTION WAS
VIOLATED BY COURT DENYING APPELLANTS MOTION FOR NEW TRIAL,MOTION
FOR APPOINTMENT OF COUNSEL(AND MOTION FOR PRIVATE INVESTIGATIVE,
AND EX?PZRT EXPENSES, WHICH RESULTED IN AN ABUSE OF DISCRETION
AND APPELLANT WAS THEREEY PREJUDICE BECAUSE IT WAS CLEAR AND
CONVINCING EVIDENCE THAT WAS SUBMITTED TO SUPPORT AN

EVIDENTIARY HEARING,AND MOTION FOR NEW TRIAL BECAUSE THE
AFFIDAVITS OF APPELLANT,LETTER MiCHAEL ABNER,AND SWORN AFFIDAVIT
OF RONDIE J. WARD,AND AFFIDAVIT OF ASHTON WARD SUPPORTED NEW
TRIAL MOTION U.S CONST. AMEND. XIV §1,IS FOR ALL?

6.) WHETHER THE COURT ABUSED ITS DISCRETION BY DENYING APPELLANT
MOTION FOR RECONSIDERATION,AND_ARREST OF JUDGMENT,DUE TO
CONFLICT OF INTEREST WITHIN CLERK OF COURT AND A DENIAL OF
ACCESS OF COURT DUE TO INDIGENT MENTAL HEALTH PATIENT WHO
CANNOT AFFORD LEGAL COUNSEL AND AF¢IDAVIT OF RONDIE J. WARD
BEING DENIED TO FILE THAT SAYS"MICHAEL ABNER DID TELL ME THAT
HE PAID THEM BOYS TO KILL JODY,"?

4,
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STATEMENT OF THE CASE
Appellant (Jody Lynn Ward) was indicted in July 2003 in
Georgetown County for the alleged murders of Wilford ﬁrown and

Elton Rutledge,Jdr.

Appellant proceeded to trial by a jury and Judge on March 15-18,
.2004. The. Jury ultimately convicted Appellant as indicted and the
Honorable Paula H. Thomas sentenced Appellant to two-2 concurrent
life sentences.A timely notice of appeal was filed and the appeal
was.reviewed pursuant to Anders V. cCalifornia in which the Court
of Appeals affirmed the sentences and convictions gjanuary26,2007 |
(2007-UP-048).A timely rehearing was filed and fehearing was
denied March 22,2007.Subsequeﬁ£ly thereafter Appellant filed a
Petition For Writ Of Certiorari.The Petition for certiorari was
withdrawn by Appellant June 29,2007 and the remittitur was
‘thereaftgr handed down to the circuit court.Appellant filed his
first application for post conviction relief ("PCR") 3uly 11,2007
An evideﬁtiary hearing was convened May 1,2008.By way of Writteﬁ
‘Order the Honorable Judge Steven John denied the applicétibn.

On May 27,2008,Appellant submitted a timely Rule 59 (e)., SCRCP,
Motion to alter/amend judgment.August 6,2008,Judge ﬁohn denied
the rule 59 (e) motion.A timely notice of appeal was filed and -
appellant filed for writ of certiorari August 20,200§,and the
remittitur was handed down September 8,20009,.

Appellant filed his second‘pcr application July 13,2009 based
on "New Rule" of Law,while his first pcr was currently being
reviewed on certiorari.Respondent made a Return and Motion to

dismiss.A conditional Order Of Dismissal was issued and appellant
5,
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mads his timely opposition to the dispositive pleading.January 13,
2010 a Final O:der was issued granting the réspondeﬁts motion to
dismiss. A timely notice of appeal was filed in the lower court
that was ultimately denied and dismissed.The remittiturvwas |
handed down about'Aprii 1,2010.

Appellant filed a third pcr application May 4;2610 based on a
New Rule of law.The reéspondent filed a return and motion to |
dismiSs June 1,2010.Appellant lodged a timely opposition to-the
respondent's dispositive pleading June 14,2010.A conditional
order was issued and Appellant lodged a timely-oéposition to the
conditional order.A final order was issued granting éhé respondent%
motion on July 20,2010.A4timély notice of appeal was filed,
accompanied with a pro-se petition August 18,2010.Appéllant filed
a reply brief,certiorari was'ultimateiy denied AugUSt 18,2011,

Appellant filed a notice‘of'petition for original jufisdiction
petition for writ of habeas cbrpus in South Carslina Supreme
court on October 31,2011.It was ultimateiyvdénied on'Novémber 16,

2011;to fully exhaust all state remedies.Appellant files a motion

for a new trial based on after-discovered evidence on May,7}2012

On July 23,2012 Rondie J..Ward,Appellants uncle wént to the
Georgetown County Clerk Of Court To file én affidavit £hat
clearly supported the motion for new trial and paid .50¢ and
Clerk Ms, Jennifer M. Lawrence Notarized the affidavit but failed
to filé it.My unicle Rondie J. ward went and mailed me a cdpy of
the affidavit and the Lieber correctional Institution mailroom
held the affidavit due to the contents had to be r?viewed and

Appellant filed an EMERGENCY STEP 1 GRIEVANCE to get the affidavit,
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and while Appellant was waited to get the affidavit approved to
J be released the Court issued an Order Denying Motion For New
Trial,motion for appointment of counsel,and motion for expenses

on July' 31,2012.Appellant filed a timely notice of appeal dated

August 6,2012,.And on August 7,2012 the appellant filed é motion
for reconsideration and/or motion to reconsider order/judgment -

E denying motion for new trial;motion for appointment of counsel an
motion for investigative & expert expenses,and while this motion
was pending On August 30,2012 Appellant filed Motion to Arrest of
judgment/ordgr denying motion for new trial,motion for appoint-
mant pf counsel and motion for expenses for expert witness after
the discovery of Ms. Jennifer M. Lawrence GeorgetOWn-County,Clerk
of court employee had signed a petition to have Appelléhts Third
Bond hearing denied dated back to September 22,2002.0n Septémber
25,2012 the Honorahle Benjamin H. Culbertson issued an Order
Denying motion to arrest judgment.On‘Seéfember 23,2012 Appellant
wrote to the Georgetown County Clerk's office for the disposition
éf the_motion‘forrreconsideration that was still pending and the
Clerk mailed to me On October 3,2012 order den$ing arrest of
judgment.On October 4,2012 Appellant files his timely Notice of

Appeal with attached orders.This appeal Follows:
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ARGUMENT

; 4 : The Appellant presented After-Discovered Evidence that clearly
supported a Motion. for New Trial based on After_Discovered
Evidence,Appellant submitted a Sworn Affidavit,Sworn Affidavit of
Rondie J,. Ward,Sworn Affidavit of Ashton J. ward.and a letter
written to his mother from serigl killer Michael Abner.Appellant

was convicted by jury for two (2) alleged murders that the newly

Evidence clearly refute,and since Appellants first jury never
heard this Evidence he should have atleast been aranted an

ot
P
13
b

.

:

- 1 u he meets the five
e (5) criteria for after-discovered Evidence that was set by the
i u u his
discretion that amounted to resulting preijudice to Appellant the
INTRODUCTION

The Appellant herein would show the court Record>dn appeal

pages 1 =50 Motion for New Trial based on After - Discovered

Evidence,with attached Fortior Exhibits A - F ,aﬁd Motion fo:
Expenditure of Funds for investigative and expert ‘services,and
Motion for Appointment of counsel/indigent funds pursuant to
§17-3-10.Appellant filed the motions after a convicted Serial
killer wrote a letter to Appellants mother,and after his uﬁcle
Rondie J. Ward informed him that Michael Abner did call hih on
the phone at his residence and did in fact tell him that he being
Abner did in‘fact pay Appellants alleged victims that a jury
convicted Of 2-alleged murders.see record on appealpg.70-71,and
R9.97-103.The Appellant's uncle wént to the clerk of court in
Georgetown a total of (5) five times in an effoft to file his
Sworn Affidavit in my behalf since Im an indigent pro se inmate
and also mental Healtﬁ patient Due to a Conflict of interest the
Clerk Ms. Jennifer M. Lawrence,and also Mr. Keith Moore they
refused to file the affidavit.see;1ecQLd_Qn_aﬁnaal_nagaa_ﬁlzlzﬂh:
of all fhe Rigmarole that Appellant has experienced the mailroom
staff at Lieber Corr. Inst. also witheld Appellants Affidavit

seeirecord on Appeal: see pages: 74-76& Sworn Affidavit of

8.
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Appeilant.It is clear that Appellant's Constitutional Right's te
Access of the Court's has been violated in a number of ways and
the Judge ebused his discretion in-denying Motion for New Trial,
Motion for Appointment of Counsel,Motion for expenditure of funds
for Private Investigative & Expert Funds/witnesses,and Arrest of
Judgment Motion,And finally the Court/Clerk's office sent
AppeLlant a copy of order Denying Motion for a reconsideration on

October 11,2012 see: Record on Appeal pages 126-150.Its Clear by

the record See:R.on Appeal pages 1-150 as a Whole beéefore 1t will

be fully clear how Appellant has been denied Equal Protection and
Due Process under the United States Constitution Amend.XIV § 1 .
The Constitution was made for all persons regardless of whether
I'ma Mental Health ,Indigent inmate with no Funds to hire an
Attorney or a Prlvate Investigator.Thats why the Constitution was
made te protect all persone Equal.The Record really speaks for
itself.I should be Granted .an Ev1dent1ary Hearing in the Court of
General Se551ons for oral Arguments after I have been Granted
competent Legal Counsel to be Appointed to represent me for the
Hearing,thats how I have been Prejudiced to the extent that Abuse
of Discretion, amounting to an error of law.As the Courts’rulings
was prejudicial'and a Denial of Appellants Access of the Courts
and a Denial of Due Proeess and Equal Protection of Law that
should be afforded to all.And affer Private I“W—S’f"ﬁa\"’* heen “FF“"*‘L

DISCUSSION
A motion made on the ground of after discovered evidence is

addressed to the sound discretion of the trial court,and a denial
of the motion will not be overturned on appeal unless an abuse of
discretion amounting to an error of Law is sworn.See: Bettis V.
Busbee, 283 S.C. 502,323 S.E. 2d9536 (Ct. App. 1984).
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AFTER DISCOVERED EVIDENCE:In order to be entitled to a new trial
on the ground of after discovered evidence,the movant is required
to demonstrate that the evidence:

1.) is such that it will probably change the result if a new trial
is granted;

2.) was discovered'affer trial;

3.) could not have been discovered before trial by exercise of
due diligence;

4.) is material to the issue;and

5.) is not impeaching or merely cumulative.

Now Appellant has covered all § prongs because Michael Abner
never started admitted to crimes that he committed untilAaftsr

he was arrested for the Murder of Jack Roerink 79,in the state

of Kentucky See:Record on appeal pg,22-24.
Appellant submits that the letter he wrote to his mother and
the admitting that he paid Appellants 2 alleged victims to kill

Appellant See:Sworn Affidavit of'Rondie J. Ward :gggxd;gn_annaal

P9.70-71;and97-103 It is clear that an Evidentiary hearing should

have been granted as a matter of law.
dbate v. Abate, 377 S.C. 548 (App. 2008):660 S.E.2d 515

The term "abuse of discretion" does not reflect negatively
on the trial court:rather,it merely indicates the appellate court
believes an error of law occured in the circumstances at hand.

Burroughg V., Worsham,574 S.E. 2d 215,352 s.c. 382

Deaxybury V. Dearybury,569 S.E. 2d 367,351 s.c. 278
Clark VvV, Cantrell,529 S.E. 24 528,339 s.c. 369

Eaontaine V., Peitz,354 S.E. 24 565,291 S.c. 536
Stewart vV, Flovd,265 S.E. 24 254,274 s.c. 437

Eubank v, Eubank,555 S.E. 2d 413,347 s.c. 367

Hill V. Dotts,547 S.E. 2d 894,345 s.C. 304 ‘

State v, Commander,396 S.C.. 254,721 S.E. 2d 413 (2011)

state v, Jennings, 394 s.cC. 473,477-78,716 S.E. 2d 91,93(2011)

(citation omitted)

10.
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CONCLUSIQN

WHEREFORE,based on the foregoing this Court should Grant
Appellants Motion For New Trial based on after Discovered evidenc

Motion For Appointment of counsel,Motion For expenses,and/or

Remand the caﬁé“back to General Sessions Court for Evidentiary

'Heariné for Oral Arguments.oOr Grént a New Trial this this matter.

3

Respectfully Submitted,

@+
/SLQ«%LM_MQ@}A

- Jody Lynn Ward, #300644
Appellant Pro-Se

1.
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STATE OF SOUTH CAROLINA

IN THE COURT OF GENERAL SESSIONS
COUNTY OP GECRGETCWN'

)
) FOR THE FIFTEENTH JUDICIAL CIRCUIT =y
) f’;, ~
) INDICTMENT CASE No: M- =
JODY LYNN WARD, ) 03-GS-22-1030 & 1031 X =
Patitioner, ) >
) | [E @
vs. ) mxou FOR NEW TRIAL BASED ONOZE 3
L ) - --- --AFTER DISCOVERED EVIDENCE o= o
. STATE OP SOUTH CAROLINA ) DM
- Respondent . ) Pursuant to: SCRCrimp Rule 29(5’ ﬁs

"9'S ‘ALHNOZ KAHOL33403D

The above named Petitioner, noves before thigs Court for a Motion for a Vew

Trial Based on Aftér-oiscovered Evidence pursuant to South Carolina Rules

Criminal ProcedUte Rule 29(b).

JURISDICTION
APTER DISCOVBRBD KVIDBNCE.

In order to ‘be entitled to a nev

“trial on the ground of after discovered evidence, the~movant is

required to demonstrate that the evidence.

.(1). is such that jt will probably change the result if a new

\

. trial {s granted;

(2). was discdvered after trial;

(3).

could not have been discovered before trial by exercise
due diligence;

of
(4).'is'mqteria1 to the issue; and

(5). ia not impeaching or.méroly cumulative.

~See also: SCRCrimP Rulae 29(b)

- POST TRIAL MOTIONS:
(b)

New Trials Based on After - Diacoveéed'svidencd.

| | 439
439 -
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Petitionar (Jody Lynn wWard) vas indicted in July 2003 in

PROCEDURAL HISTORY OF THE CASE

Georgetown County for the' allegad murders of wiltord Brovn and

‘Elton Rutledge. Jr.

Petitioner proceeded to - trial by a jury and -Judge on March

“15-18, 2004. The jury ultimately convicted Petitioner as

indicted and the Honorable Pauia H. Thomas sontenoed

/

Potitibnor to two-2 concurrent life sontences. A txmely notice
of appaal vaa filed and the appeal vas reviewed purauant to
Anders vsa. California 1n which tho Court of Appeals affirmod
tho 3entences and convictions January 26, 2007 (2007-up- -048).
A timely rehearznq was filed and rehearan was denied March

22, 2007. bubsequently thereafter Petxtioner filed petition

for Writ of Certiorari. The petition for certiorari was:

‘vithdrawn by Potitioner June 29, 2007 and the remittitur was

.thereafter ‘handed down the tho circuit court. Petitioner filed

his tirst application tor Poat Conviction Roliet (" PCR') duly
11, 2007. An evidentiary hearing vas convened May 1, 2008. By

way of written Order the Honorable Judgof John denied the

'gpplicationf

on May 27, 2008; Petitionor 3ubmitted a timoly Rule 59(0)._

SCRCP, motion to alter/amend judgement. Auqust 6, 2008, Judgo

John denied the Rule 59(e) notion. A timely notice of appeal

Qas tilod and Petitioner for Writ of Certiorari August 20,

2009 and the remittitur vas handed dovn Septembor 8, 2009.

Petitioner filed his second pcCR application July 13, 2009
based on "new rule” of law, while his first PCR was currently
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being reviewed on certiorari. Respondent made a Return and

Motion to dismiss. A Conditional Order of Dismissal was

~1ssued and Petitioner made his timely opposition to the

dispositive pleading. January 13, 20l0 a. final ‘order was
lssued granting the Respondents motion to dismiss.

A timely notice otiappeal was filed in this.COUrt that vas
ultimately denied and dismissed. The remittitur wvas handed
down about April 1, 2010i | ' ‘

Petitioner filed a  third PCR application May 4, 2010 based

on- a "new rule” of law. The Respondent filed a Return end

Motion to dismiss June 1, 2010. Petitioner lodged a timely

opposition to the Reapondent 3 dispositive pleading June 14, -

12010. -A Conditional order vas . isaued and Petitioner lodged a

Atimely opposition to the Conditional Order. A tlnel Order was‘

iseued granting the Respondent ‘s motion on July 20, 2010.,A

/

timely notice ot appeal was filed, accompanied with a pro‘se,

petition August 18. 20l0. Petitioner filed ‘& Reply briaef.

certioreri wae.ultimately denied August 18, 2011.

1Petitioner' filed a Notice of Ppetition for Original

Jurisdiction; Petition for Original Jurisdiction. Petition for

drit of habeas Corpus in South Carollne Supreme Court on

October 31‘ 2011.

442

It vasas ultimetely deniad on November 16, 20l1, to fully |
exhaust all 3tate remedies. Petitioner ‘heraein filas his motion

for New. trial Based On Aftor-Discovered Evidence herein.
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FACTS AND ISSUE

Petitioner herein is jnformed and believes in qood faith

that Michael Andrew Abper paved Murder For Hire" to higs alleqegT

victims that Petitioner wag convicted for murdering by trial

Jury.
Petitioner directs the Court herein to what's been marked as

Fortier Exhibit A - Letter written to Lynn Ward Petitioner'gs

wother from Michael Andrew Abner. By reading the letter it is jin

fact evidence Of After-Ciuscovered Evidence that Petitionera

trial jury never heard and it will probably change the results ir

2 new trial is granted; was discovered on or about October 2¢11
theretfore this is after Petitioner's 2004 wrial,
. = \

have been discovered betore trial by exercise of due diligence, -

see; fFortiQer Exhibit p- tiichael Ahdrew Abner is a serial Killer

4nd never starteq Jamitting to any crimes he committed wuntil

whenever his killed his last victim on Oor about January 12, 20le

where he admitted to killing (2) two other victims more than (20)

~

ln the State of Kentucky. see: Fortior Exhibit

chnty years aqo,
C- where Petitioner was created at Georgetown Memorial Hospital

tor tfive (5) stab wounds (3) three stab wounds under left armpit

on--side; (1) stab‘wound Lo left elbow; (l) one stab wound between

left index and middle finger that was treated with stitches andg

3ee: fortior Exhibit [-

wasiinflicted'by Michael Andrew Abner,
incident report.

fortioer Lxhibit g- js PrOLLer testimony of witnesses that will

@hich could not-

443 f;
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testify at the hearing of tﬁis ca;e herein. (2) witnesses béing
Rondie J. ward!dnd carol S. Wardluhé ﬁichael Abner called on the
telephone and ‘admitted to paYing Petitioner (2) alleyed victimg
"ﬁgrder for Hire". Tﬁereﬁore is material to the issue herein and
is not impéachiﬁg or merely cﬁmulaciVQ.

Petitioner submits'ﬁhat he 1s entitled to a hearing as a

matter of law.

See: Fortier Exhibit F- Affidavit Ashdom J. ward

Ihe'After-Discovered Evidence wmust reflect upon the
defendant's inndcence. Generally, A wmotion ror/a New Tfial.should
be éonsidered when New Evidence is Discovered; dr'when New
Evidence is discovered‘afﬁer'thg completion of State PCR; see: -

08 (S.C. 2006). In this case

T~

Simpson v. Moore, 627 S.E.2d 701,
at hana Petitioner has exh;psted a trial by Jury in 2004; and all
Statg  ,remedieé}‘ PCR was held ‘May lst, : 2008; This tNew
After-D;scovegéd 4Evidence was not discovered 'unti; well i after
2008. | |

The Petitioner bares the burden of proof - and must satisfy
eachAelement for the Court to grant the motién, sée:nuaydeb V.
'Stateé 299 S.E.2d 854, 855 (S;C. 1983). The motion must be filed
before the trial court with jurisdiction over thé conviction,

35¢ee! S.C.R. Crim.P. 29.

The provisions of Rule 29(b) place no time limitations on a

motion for a New trial based on After-Discovered Evidence. See:

State v. Sgann, 513 s5.E.2d 98, 100 - (5.C.1998), (Cranting motion
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for New Trial where New Evidence was <iscovered eighteen years

after the original trial)but does require that it be filed within

a reasonable time after discovery of the Evidence. See: Town of

rﬁiton Head Is. =-vs=- Godwin, 634 .S.E.2d 59, 6l-61 (S.C.Ct-pf

App.20C6) .

Petitioner submits that his motion herein is timely. The

.motion must be supported by affidavits and, if available other

relevant revidence. The woving party must also submit a personal
aftidavit supporting the motion; that  he could not have

discovered. it by the exXercise of due diligence. See: State v.

‘DeAngelis, 182 S.E.2d 732, 735 (S.C.1971), see also hereto

attached Fetitioners Affidavit. The ctrial -Judge has broad

‘discretion to either grant or deny the motion, and his decision
will not be reversed on appeal Uunless the defendant can show that

it weets the onerous "obuse of discretion" standard, see: State

v. Euen, 250 S$.E.2d 1lleo, ll&_(S.C.‘l978); State v. ‘Piércé,' 207
S.E.2d 414,417 ($.C.1974).
Therefore Petitioner respecttfully ask this Court for counsel

to be appointed-due to his inagigence anag respeétfullylask tor a

hearing in the Matter to resolve the issue here at hand.
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AFTER DISCOVERED EVIDENCE: In order to be entitled to a naw

DISCUSSION

trial on the ground ot after discoveted evidence, the movant is

(1). is such that it will probably change the result if a newv

trial is granted.
(2). vas;discovered after trial. . . .

(3). could’ not ‘havae been discovated before trial: by exerciae of

due diligence.

‘pequired to demonstrate that the evidence:

(4). is matarial to the issué: and

(s). ‘i3 not impeachinq or- metoly cumulative.

VI

’Allan, 276 S.C.. 412, 279 S.E.2d 365 (1981);

399; state:

State

Caskey, 273 s.C. 325, 256 S.E.Zd 737 (1979);

- State

Prince, 316 S.C. 57, 447 S.g.2d 177 (1993);

State:

. Freeman, 319  s.cC. 110,. 459  s.g.2d 867

State:

(Ct.App.1995);
Needs, 333 s.c. 134, 508 S.g.2d 857 (1998);

State

State

Taylor, 333 S.C. 159, 508 S:£.2d 870 (1998);

. #ill, 360 5.C% 13,598 S.E.2d 732 (Ct.App.2004).

J

A motion made on the grodnd of attar-discovored evidence is

Jddreaaod to the: sound discretlon of tho trial court,and a denial.

of the motion- vill not be ovetturned on-. appeal unless an abuse of.

discretion amountinq to: an error of law is. shown. 3ettis v.

'Busbeg. 283 8.C. 502, 323 s.e2d 536- (Ct.App.1984).

446

446




-

It 18 the better practlce for a trlal judge to specify the

grounda upon which he denies a motion for new trial based on

23, 207

after dxscovered evldence. State v. Plerce. 263 S.C.

S.B.2d 414 (1974). k

Altheugh "due diligence” for the<purpoees'o£ this motion
has not baeen fully defined in South Carolina, in one recent case
the Court epplled some llmltetlon to the _concept. In State V.
§23£5. Spann was convicted of the 1981 Sexual eseeult, robbery,
and murdet of Melvln Neill, as well as the burglary of her home,

" and received e death sentence. See. State v. Spenn. 279 s.cC. 399.

308 S.E. 2d 518 (1983) Betwaeen July" and Novembet 1981. within a

tvelve mile radius in York County, nre; Neill and two other vomen
‘were killed in a similar fashlon. After Spann wvas convicted,
enother'persdn.~dehnny Hullett, was convicted of one of the other
killings.’ |

Spann .£lled a4 new trial. motlon besed« on after-dlacovered
evxdence.‘A: ‘the naew trlel hearing, Spann presented the teatlmony
ot three expert wltnesses. a forensic-pathologxstr(Dr.Spltz):le
-forenslc paychietrtst (Dr. Taney); and an expert in crime sce;e
-'enelysls end criminal personellty protlllnq (Mr Ressler)

Or. Spits teatxfled that all three women were strangled in a
unique way, a ‘method he had never before obeetved in forty three
years of practlcef He testlfled to other factual similarities
baetween theevcrimes, end opined that one perpetrator wvas

responaible. for all three nmurders. Di.'Taney testified the thrae

murders: were committed by a single individual, a1 sexual sadistic

-hurderer. He testified to the paychiatric characteristics of

447 447




. -

thaese types of kille;s. and opind based upon his examination ¥4

the appéllant that it w53~'imbos§1ble”'that Spann had committ:ed

Ve

these offenséa.'or. Taney also tastified that Sexual sadistic
killers are almost always paychiatrically disturbed white males.

Spann. vas a bla¢X man with no history ot p;ychiatrig problems;

\lelett waq' a white male vith a long psaychiatric history.

Finally, Mr. Ressler profiled the killer of these three vomén as

2 white male in his mid- tventies to mid thxrties with a history

- of mental illneas, who was either single or had a dysfunctional

marriage; A person with bizarre tantasiea,,a history of childhoad

abuse, and ‘knowledge of the areé. Spann did not fit-this profile.‘

. The circuit Court Judge found the expert testimony "thought
provoking* and "intriguing' and 5peci£i;ally found that
Mr.Resssler's CGééiﬁony ';aiéo[d] a reasonable_inference as to
(Spann's] innocence." The Judge rqjected the teatimonyl of alll
three experts as grbunds. for the granting of aA new trial, -
howevef. findin§ the evidenco and science 'upén which Ehexr
opinions were baaed vere all in existence at the time of Spaan's
trial, and thus cogld have beean discovered by his attorney's with

the exercise of due diligence. The Supreme Court disagreed with

the trial judge. The Court 3tated, “for -the attorney’s:to have

pursued these types of experts, they would first have needed to

recognized the similarities baetween the crimes, similarities not

Apparent at. the time aven to the axperts (i.e. law anforcemant

investigators and the Pathologist) involved in all three cases.

We hold that the due diligence 3standard imposed upon trial

}o.,
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sttorney's " can not ba said to be this high' The Supreme Cour:
held "the circuit court judge committed an error of law, under

the ~unusual facts of this case, in holding that the ne\aly

'discoVered expert 3 evidence could have been discovered by the':

exercise of due diliqence The Court reversed the trial Court's

ruling and remanded for further proceedings.

NOTB. A motion to reopen a case for additional testimony vill be

denied vhere counsel does not . profter the testimony and does not

show that it would make a difference in out come of ‘the case.‘7

Wright Ve Strickland. 306 S C. 187. 410 S.E.2d 596 (ct. App 1991)

Petitioner submits that under the unusual facts of his case'”

that he is entitled to a new trial. He submits that he meets all

ffive criteria to be entitled to 3 new trial on the grounds of .

'-after discovered evidence.-'

Petitioner herein submits Fortiorv Exhibits vhich vill[

demonstrate that the new eVidence meets the requested criteria_

":that vas explained in his facts and issues of this motion._

Petitioner Eurther submits that the hereto attached protfer‘of

the testimony of" the vitnesses that he wishes to call at the new -

trial hearing of this motion herein.

w0
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CONCLUSION

i

-5

WHEREFORB, based on the foregoing Motion for a New Trial
N should issue in the instant matter or in the alternative this

Court should fashion any available equitable relief vafranted._

>Rgspoc;£u11y,Submitted,i

A .
Jody) Lyan
Lieber Correctional Inst.
P.O0. Box 205 ‘ '
Ridgeville, S.C. 29472
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STATE OF SOUTH CAROLINA ) THE COURT OF GENERAL SESSIONS
) 'FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN ) CASE NUMBERS:  2003-GS-22-1030
’ " 2003-GS-22-1031
State of South Carolina )
%3 )
) ORDER DENYING
Jody Lynn Ward, ) MOTION FOR NEW TRIAL,
: ) MOTION FOR APPOINTMENT OF COUNSEL
Defendant. ) AND MOTION FOR EXPENSES i
) ~ .

‘Before the court are the tdefendant’s Motion for New Trial based upon after discovered

- evidence, Motion for Appointment of Counsel( and Motion  for Investigative and Expert

- . Expenses.'

Defendant argues that he is entitled to a new tnal based upon’a purported letter from

another person claiming to have htred the victims in thts case to krll the defendant. However, the
- \

letter reterenced by the defendant in his motton and attached as an exhlbtt thereto makes no such .

admtssxon and the defendant has not presented anything to corroborate such an admtsston -

To prevail on a motxon for a new trial bascd on after dtscovered evidence, a detendant

~must show (1) the evxdence is such as will probably change the result tf a new tnal ts granted;
(2) the ewdence has’ been dlscovered since the trial; (3) the evidence could not have been

- discovered prior to tnal by the exercise of due' diligence, 4) the evidence is matenal and (5)

f

the evidence is not merely cumulative or tmpeachmg. State v. Needs (S.C. 1998) 333 S.C. 134,

508 S.E.2d 857, rehearing denied. In the case at hand, the defendant has not only failed to

cstablish that he has new evidence that will probably change the result of his convictions if a new

trial is granted, he has failed to show even the existence of newly discovered evidence.

Therefore, the defendant’s motion for a new trial should be denied.

" ' These motions are based upon the contents of the defendant’s motions without ora) arguments.

s
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Since the detendant’s motion for a new trial is denied, his motions for appointment of

counsel and funds for investigative and expert services are moot.

NOW, THEREFORE, based upon the above, it is hereby
_ ) : : .

ORDERED, that the defendant’s Motion for a New Trial is DENIED; it is further

ORDERED, that the defendant’s Motion for Appointment of Counsel is MOOT; it is

turther
ORDERED, that the defendant’s Motion' for Funds for Investigative and Expert Services
is MOOT. - |
~ AND IT IS SO ORDERED., -
Benjamin H. Culbertson
Administrative Judge
' _ Court of General Sessions, lS"'V Judicial Circuit
July 31, 2012 ’ : ‘

Georgetown, SC
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STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GEORGETOWN COUNTY SC Court of Appeals

Court of General Sessions

2012-213222
The State of South Carolina,.................. Respondent,
V.
- Jody Lynn Ward. #300644,............ Appellant.
NOTICE OF APPEARANCE

YOU WILL PLEASE TAKE NOTICE that the undersigned hereby gives notice of its
appearance as attorney for the Appellant for the limited purpose of the Motion to Suspend
Appeal and For Leave to File Motion For a New Trial Based on After Discovered .

Evidence.

/

LAW OFFICE OF NATASHA M. HANNA, P.C.

Naé‘sha M. Hanna, E%.

Attorney tfor the Appellant
4717 Jenn Drive, Suite 102
Myrtle Beach, SC 29577
Phone: 843-839-8002

Fax: 843-839-8011

7’/7 ,2014

Myrtle Beach, SC

Page 1 of 1
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STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
Court of General Sessions

2012-213222

The State of South Carolina,.................. Respondent,
V.
Jody Lynn Ward. #300644,............ Appellant.

NOTICE OF MOTION AND MOTION TO SUSPEND APPEAL AND FOR LEAVE
TO FILE MOTION FOR A NEW TRIAL BASED ON AFTER DISCOVERED
EVIDENCE

Pursuant to Rule 240 of the South Carolina Appellate Court Rules and Rule 29(b) of
the South Carolilja Rules of Criminal Procedure, the undersigned attorney, counsel for
Appellant, Jody Lynn Ward, files this motion to stay or suspend the appeal currently pending
in the South Carolina Court of Appeals and for leave to file a new Motion For a New Trial -
Based on After-Discovered Evidence. Since filing the pending appeal, new evidence
regarding juror bias and concealment was discover\e'd. Any motion based on this after-
discovered evidence must be filed within one (1) year of discovery. S.C. R. Crim. P. 29(b).
The Appellant received information regarding one of the juror’s concealment in October of

2013. Appellant has attached a copy of the Proposed new Motion as “Exhibit A”.

Therefore, Appellant respectfully requesté that this Court stay the current appeal and

Page | of 2 /

454 454



455

455

455

request leave from this Court to file the new Motion for a New Trial Based on After

Discovered Evidence.

9-/1

Myrtle Beach, SC

, 2014

LAW OFFICE OF NATASHA M. HANNA, P.C.

Vpingsn /g

Natasha M. Hanna, E?q/
Attorney for the Appellant
4717 Jenn Drive, Suite 102
Myrtle Beach, SC 29577
Phone: 843-839-8002

Fax: 843-839-8011

Page 2 of 2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

) FOR THE FIFTEENTH JUDICIAL CIRCUIT
)
)

COUNTY OF GEORGETOWN

THE STATE OF SOUTH CAROLINA,

)
)
) NOTICE OF MOTION AND MOTION
VS. ) FOR A NEW TRIAL BASED ON
) AFTER DISCOVERED EVIDENCE
JODY LYNN WARD, )
)
)
)

Defendant

—

COMES NOW THE DEFENDANT, by and through the undersigned counsel, moving this

Court foran Orcier granting the Defendant a new trial in the above-caption matter. The Defendant moves

-for a new trial pursuant to South Carolina Rule of Criminal Procedure 29(b). The grounds for this motion
are that Defendant has discovered the following evidence related Fojuror bias that was not discovered’
and could not have been discovered through the exercise of due diligence at the time of trial:

1) Juror Number 19, Marissa Cooper, was, at the time of trial, related by marriage to one of the
state’s witnesses, Kevin Cooper and failed to disclose _this relationship to the Court during voir
dire.

2) Juror Number 39, an alternate, Bernadette Gardner, knew the Defendant prior ro trial as she
went to school with his brother and failed to disclqse this relationship to the Court during voir
dire.

3) Juror Number 48, Judy Harper, was related by marriage to Tony Harper, a witness listed by the
Defense, and failed to disclose this relationship to the Court during voir dire.

4) The foreman of the grand jury that indicted the-Defendant, Scott McKenzie, had kno.wledge of
the incident before the grand jury proceedings. Mr. McKenzie was the tow truck driver that

pulled the vehicle that was alleged to be the scene of the shooting out of Dawhoo Lake.

Page 1 of 4
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A defendant has the right to a trial by a competent and impartia.l‘jur‘y. Smith v. State, 375S.C. -
507,518, 654-S.E.2d 523, 529 (2007). In order to fully safeguard this protection, a jury must render a
verdict free of outside influences of any kind. Id. When a juror conceals iﬁformation inquired into during
voir dire, a new trial is‘ required when the jurér intentionally concealed the information and that
information would have supported a challenge for cause or would have been a material fact ip the use
of the party’s peremptory challenges.-1d. |

When a juror fails to disclose a relationship without justification, it may be inferred that the juror
is not impartial. Id. Determining whether a juror’ s failure to respond to voir dire is intentional is é fact
intensive determination to be made on a case-by-case basis. Id. I{nentional concealment occurs when
the question on voir dire is reasonable comprehensible to the average juror and the subject of the inciuiry
is of such significance that the juror’s failure to respond is unreasonable. Id. In cases where a juror's
partiality is ql;estioned after trial, it i‘s appropriate to conduct a hearing in which the defendan.t has the
opportunity to prove actual juror bias. State v. Bryant, 354 S.C. 390 (2003).

In this case, three jurors inteniionally failed to disclose a rela}ionship to the Defendant or
witness. Marissa Coope/r failed to disclose a relationship the a State witness. The S‘olicito.r, during voir.
lciire, listed Kevin Cooper as a potential witness. Juror Number Nineteen (19), Marissa Cooper, was
asked along with the other jurors, whether she was related by blood or marriage to any of the potential
witnesses. Transcript p. 254. At no point did she respond to this question. Kevin Cooper testified for the
State against the Defendant. Transcript p. 452. Marissa Cooper was in fact, at the time, related by
marriage to Kevin Cooper. The juror, Marissa Cooper, was married to James D. Cooper. James D.
Coéper’s grandfather was Walter Cooper. The witness, Kevin Cooper’s, grandfathver was Walter
Cooper’s brother. Therefore, Marissa Cooper and Kevin Cooper were second cousins by marriage.
Marissa Cooper intentionally concealbed this relationship. The question on voir dire was reasonably

comprehensible but Ms. Cooper failed to respond and disclose her relationship to the witness. This

. Page 2 of 4
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relationship would have supported a challenge for cause. Marissa Cooper was called and served as a
juror at the trial of Jody Ward. Transcript p. 262.

Juror Number thirty nine (39), Bernadette Gardner, went to school with the Defendant’s brother.
Ms. Gardner had prior knowledge of the Defendant and his family as a result of this connection to the
Defendant’s brother. The Court asked on voir dire whether any juror was friends or business
-acquaintances with Mr. Ward. Transcript p. 224. There was no response from any member of the jury.
Transcript p. 224. The question was reasonably comprehensivve and the angwér would have supported
a challenge for cause. Therefore, Ms. Gardner intentionally concealed this relationship from the Court.
Ms. Gardner was called and served as an alte.rnatejuror in the trial of Mr. Ward. Transcript p. 265-66.

Juror Number forty eight (48), Judy Harper, was related by marriage to a witness listed by the
Defense, Tony Harper. She failed to disclose this relationship. She, alo-ng with the other jurors, were
asked in voir dire whether they were related by blood or maﬁiage to any of the potential witnessés.
Transcript 255. Tony Harper was listed and read as a potential witness for the defense. Transcript 255.
There was no response frofﬁ the jury. Transcript p. 255. Ms. Harper was called and served as a juror in
the trial against Mr. Ward. Transcfigt p. 258.

Further, an indictment returned by an unbiased grand jury is not be enough to call a trial on the

merits of the case. See, Costello v. United States, 350 U.S. 359, 76 S.Ct. 406 (1956). Without a Valid

indictment, the trial court does not have subject rhatterjurisdiction to hold a trial against a defendant.
S.C. Const. art.'l, sec. 11.
In this case, the Grand Jury Foreman had prior knowledge of and participation in the

-investigation of the incident for which Mr. Ward was indicted. Scott McKenzie worked for Winston

Wrecker Service in 2002. Affidavit of Scott McKenzie. Winston Wrecker Services was called by the

Georgetown County Sheriff’s office in 2002 to assist in pulling a vehicle out of a lake. Affidavit of Scott

McKenzie. After pulling the vehicle from the lake, Mr. McKenzie was informed that the car belong to

Page 3 of 4
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Jody Ward. This vehicle was testified to at the trial as containing various pieces of physical evidence
related to the alleged crime. See transcript, 568-600. Mr. McKenzie also knew Mr. Ward from growing

up in the same community. Affidavit of Scott McKenzie. In 2003, Mr. McKenzie served on the Grand

Jury in Georgetown County. Affidavit of Scott McKenzie. Both investigating officers, Ernest Hampton

and Gary Todd, knew of Mr. McKenzie’s involvement in the investigation._Affidavit of Ernest A.-

Hambton; Affidavit of Gary Todd. Ernest Hampton testified in frbnt of the Grand Jury. Affidavit of

Ernest Hampton. Scott McKenzie, the Gfand Jury foreman, signed and marked as true-billed the
indictment on July 8, 2003.

Mr. McKenzie was not an unbiased grand juror. Not only did he have prior knowledge of the
Defendant, he had prior knowledge of the investigation that led to the arrest of the Defendant. He pulled
the vehicle out of the lake; A vehicle he was later informed belong to Jody Ward and alleged to be the
scene of the shootings. Mr. McKenzie was a biased grand juror and as such the indiétment against Mr.
Ward was not a valid indictment.

Therefore, Mr. Ward respectfully requests that this Court convenea hearing regarding the

concealment of information by members of the jury and grand jury and grant Mr. Ward a new trial.-

Respectfully Submitted,

st~ zans
Natasha M. Hanna, Esq.,\ftu{mey for the Defendant
Law Office of Natasha M. Hanna, P.C.
4717 Jenn Drive, Ste. 102
Myrtle Beach, SC 29577
Phone: [843] 839-8002
Myrtle Beach, South Carolina Fax: [843] 839-8011
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STATE OF SOUTH CAROLINA RE@EXVBE

In the Court of Appeals
SEP 22 2014

APPEAL FROM GEORGETOWN COUNTY SC Couﬂ of Appws
Court of General Sessions

2012-213222

The State of South Carolina,.. et Respondent,
V.
Jody Lynn Ward. #300644,............ Appellant
AFFIDAVIT OF SERVICE

. Mallary W. Hitchcock certifies that she is an employee of the Law Office of Natasha M. Hanna,
P.C., attorneys for the Appellant, and that she deposited in the United States Mail, with adequate
postage affixed thereto, a copy of the.Notice of Appearance and Notice of Motion and Motion
to Suspend Appeal and For Leave to File Motion for a New Trial Based on After D‘ricovered
Evidence in the above-captioned matter, addressed to the following on thlS day of
September, 2014.

Addressee:

Office of the South Carolina Attorney General
Salley W. Elliot, Assistant Attorney General
P.O. Box 11549

Columbia, SC 29211

MWM .| WA

Mallary . Hitchcock

SWORN to before me this J 9 day

OfSeptember 2014 :

Notary Public f&:)Soutl{ Carolina

My Commission Expires: 2{ (o/ /7
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The South Carolina Court of Appeals
The Staté, Respondent,

J ody Lynn Ward, Appellant.

Appellate Case No. 2012-213222

ORDER

Appellant's Motion to Suspend Appeal and For Leave to File Motion for a New
Trial Based on After Discovered Evidence is denied. We note that pursuant to
Rule 205, SCACR, "Nothing in these Rules shall prohibit the lower court . . . from
proceeding with matters not affected by the appeal." ' |

#ﬂ </—F5——~\?5<34:;‘\ | | J.

Colufnbia, South Carolina

cc:

Jody Ward, 300644

W. Edgar Salter, 11, Esquire
Alan McCrory Wilson, Esquire

Fé LED
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John W. Mclntosh, Esquire

Donald J. Zelenka, Esquire

Jimmy A. Richardson, I1, Esquire
Natasha M. Hanna, Esquire
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Jody Lynn Ward, Appellant.

Appellate Case No. 2012-213222

Appeal From Georgetown County
Benjamin H. Culbertson, Circuit Court Judge

Unpublished Opinion No. 2014-UP-402
Submitted September 1, 2014 — Filed November 12, 2014

AFFIRMED

Jody Lynn Ward, pro se.

Attorney General Alan McCrory Wilson, Chief Deputy
Attorney General John W. Mclntosh, Senior Assistant
Deputy Attorney General Donald J. Zelenka, and Senior
Assistant Attorney General W. Edgar Salter, 111, all of
Columbia; and Solicitor Jimmy A. Richardson, II, of
Conway, for Respondent.

PER CURIAM: Jody Lynn Ward appeals the trial court's orders denying his
motion for a new trial based on after-discovered evidence, arguing (1) the trial
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court should have granted an evidentiary hearing, (2) the trial court abused its
discretion in denying the motion because he met the necessary requirements to
prove after-discovered evidence, and (3) he was denied due process. Ward also
appeals the denial of his motions for appointment of counsel, investigative
expenses, and arrest of judgment. We affirm pursuant to Rule 220(b), SCACR,
and the following authorities:

1. As to whether the trial court erred in not conducting a hearing: Rule 29(a),
SCRCrimP (providing a post-trial motion "may, in the discretion of the court, be
determined on briefs filed by the parties without oral argument").

2. As to whether the trial court abused its discretion in denying the motion for a
new trial based on after-discovered evidence: State v. Harris, 391 S.C. 539, 544-
45,706 S.E.2d 526, 529 (Ct. App. 2011) ("A motion for a new trial based on after-
discovered evidence is addressed to the sound discretion of the trial [court]."); id.
at 545, 706 S.E2d at 529 ("In order to warrant the granting of a new trial on the
ground of after-discovered evidence, the movant must show the evidence (1) is
such as will probably change the result if a new trial is granted; (2) has been
discovered since the trial; (3) could not have been discovered before the trial by the
exercise of due diligence; (4) is material to the issue; and (5) is not merely
cumulative or impeaching.").

“37 As fo whether the trial court erred in denying his motion for a new trial based
on a violation of due process because he was prevented from filing an affidavit:
State v. Dunbar, 356 S.C. 138, 142, 587 S.E.2d 691, 693 (2003) (stating issues
must be raised to and ruled on by the trial court to be preserved for appellate
review); State v. Hamilton, 333 S.C. 642, 648, 511 S.E.2d 94, 97 (Ct. App. 1999)
("[1]t 1s improper to argue new matter in a motion for reconsideration.").

4. As to whether the trial court erred in denying his motion for appointment of
counsel and investigative expenses: State v. Clinkscales, 318 S.C. 513, 515, 458
S.E.2d 548, 549 (1995) (holding the appellant was not entitled to appointment of
counsel to argue for new trial based on after-discovered evidence when this motion
was not at a critical stage and the record did not contain after-discovered evidence
that would support a new trial).

5: As to whether the trial court erred in denying his motion for arrest of judgment:

State v. Follin, 352 S.C. 235, 259, 573 S.E.2d 812, 824 (Ct. App. 2002) ("A
'motion for arrest of judgment' is a postverdict motion made to prevent the entry of
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a judgment where the charging document is insufficient or the court lacked
jurisdiction to try the matter.").

AFFIRMED.'

WILLIAMS, GEATHERS, and McDONALD, JJ., concur.

' We decide this case without oral argument pursuant to Rule 215, SCACR.
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IN THE COURT OF GENERAL. SESSIONS
FOR THE FIFTEENTH JUDICIAL CIRCULT

STATE OF SOUTH CAROLINA

)

)

COUNTY OF GEORGETOWN )
' )

THE STATE OF SOUTH CAROLINA,
Plaintiff,

NOTICE OF MOTION AND MOTION
FOR A NEW TRIAL BASED ON

)

)

)

AR )
) AFTER DISCOVERED EVIDERCE

)

)

)

)

L

JODY LYNN WARD., M
. RONEN
Defendant.

X

1

TROLIPHASE

N

10J 13U

134 08¢ LOOKID
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|.|
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COMES NOW THE DEFENDANT, by and through the undcfsigncd counsel, nﬂovinﬂhis"

e pen0d Y

Court for an Order granting the Defendant a new trial in the above-caption matter. The Defendant moves
laranew trial pursuant to South Carolina Rule of Criminal Procedure 29(b). The grounds for this motion
are that Detendant has discovered the following evidence related to juror bias that was not discovered

and could not have been discovered through the exercise of due diligence at the time of tnal:

1} Juror Number 19, Marissa Cooper, was, at the time of triai, related by marriage to one of the
state’s witnesses, Kevin Cooper, and failed to disclose this rel.ationship to the Court during voir
dire.

2) Juror Number 39, an alternate, Bernadette Gardner, knew the Detendant prier to trial as she went
to school with his brother and failed io disclose this relationship to the Court during voir dire.

3) The toreman of the grand jury that indicted the Defendant, Scott McKenzie. had knowledge of
the incident before the grand jury proceedings. Mr. McKenzie was the tow truck driver that
pulled the vehicle, that was alleged to be at the scene of the shooting, out of Dawhoo Lake.
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disclose this relationship. Thesquestion on voir dire was reasonably comprehensible but Ms. Cooper
liiled to respond and disclose her relationship to the witness. This relationship would have supported
a challenge for cause. Marissa Cooper was called and served as a juror at the trial of Jody Ward.
l_ra_ngl_lg_tp 262.
| Juror Number thirty nine (39), Bernadette Gardner, went to school with the Defendant’s brother.
Ms. Gardner had prior knowledge of the Detendant and his family as a result of this connection to the
Defendant’s brother. The Court asked on voir dire .whether any juror was friends or business
acquaintances with Mr. Ward. Transcript p. 224. There was no response from any member of thcjur’y.
Transcript p. 224. The question was reasonably comprehensive and the answer would have supported
a challenge for cause. Therefore, Ms. Gardner concealed this relationship from the Court. Ms. Gardner
was called and served as an alternate juror in the trial of Mr. Ward. Transcript p. 265-66.
B. DEFENDANT SHOULD BE GRANTED A NEW TRIAL AS THE GRAND

JUROR FOREMAN HAD PRIOR KNOWLEDGE AND PARTICIPATED IN
THE INVESTIGATION. .

[l

Further, an indictment returned by an unbiased grand jury is not enough to call a trial on the

merits of the case. See, Costello v. United States, 350 U:S. 359,76 S.Ct. 406 (1936). Without a valid
.indictmem, the trial court does not have subject matterjtnrigdiction to hold a trial against a defendant.
S.C. Const. art. I, sec. 11.

In this case. the Grand Jury Foreman, Scott McKenzie, had prior knowledge of and participation
in the investigation of the incident for which Mr. Ward was indicted. McKenzie worked for Winston

Wrecker Service in 2002. Affidavit of Scott McKenzie. Winston Wrecker Services was called by the

Georgetown County Sheriff’s oftfice in 2002 1o assist in pulling a vehicle out of a lake that was alleged

to be at the scene of the shooting for which Ward was indicted. Affidavit of Scott McKenzie. After

pulling the vehicle from the lake, McKenzie was informed that the car belonged ta Jody Ward. Arlidavit
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ol Scout McKenzie. SLED investigators testified at the trial that the vehicle contained various pieces of

physical evidence related to the alleged crime. See transcript, 568-600.

McKenzie also knew Mr. Ward from growing up in the same community. Affidavit of Scott

McKenzie. Later in 2003, McKenzie served on the Grand Jury in Georgetown County. Affidavit of Scott

McKenzie. Both investigating officers, Ernest Hampton and Gary Todd, knew of McKenzie's
involvement in the investigation but did not disclose that he pulled the vehicle from the lake. Affidavit

of Ernest A. Hampton; Affidavit of Gary Todd. Ernest Harnpton testified in fronl of the Grand Jury.

Affidavitof Ernest Hampton. Scott McKenzie, the Grand Jury foreman, signed and marked as true-billed
the ind_ictmcnt on July 8, 2003.

McKenzie was not an unbiased grand juror. Not only did he have prior knov&ledgc of the
Defendant and the crime. but was a part of the investion that led to the arrest of the Detendant. He pulled
the vehicle out of the lake. A vehicle he was later informed belong to Jc;dy Ward and alieged to be at the
scéne ofll;e shootings. McKenzice was a biased grand juror and ,as such, the indictmem against Mr. Ward
was not a valid indictmer;t.

There fére, Mr. Ward respectfully requests that this Court convene a hearing regarding the non-

disclosure of information by members of the jury and grand jury and grant Mr. Ward a new trial.

Respectfully Submitted,

Natasha M. Hanna, Esq., M/torﬁey for the Defendant
Law Office of Natasha M. Hanna. P.C.
4717 Jenn Drive, Ste. 102
Myrtle Beach, SC 29577
Phone: [843] 839-8002
Myitle Beach, South Carolina Fax: [843]839-8011
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

)

) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN )

)

THIEE STATE OF SOUTH CAROLINA,
Plaintiff, :

CERTIFICATE OF SERVICE
VS.

JODY LYNN WARD,

)
)
)
)
)
)
Defendant. )
)
)

PERSONALLY APPEARED before me, the undersigned Mallary W. Hitchcock who duly states
that she is an employee in the Law Office of Natasha M. Hanna, P.C. and that she deposited in the
L-nited States Mail, with adequate postage affixed thereto, a copy of the Notice of Motion and
Motion for a New Trial Based on After Discovered Evidence in the above-captioned matter.
addressed to the following on this _Zﬁi‘\day of October, 2014,

© Addressee:

- B &
.. - o g
Georgetown County Solicitor’s Office AL s L
PO Box 1688 - o, 2
Georgetown, SC 29442 G @ Z
‘ ox =X §
. _ 2= =
) 5 Y~
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T\/Ia‘llary)ﬂ’. Hitchcock
A6
SWORN to before me lhisOZX day
of Ogtober, 2014~
A )Lz"u.g\\v;)(:r L@l A
N > 1§ 100 = p
l\otaiy I ub.lu,. t(SQ‘Sou.th Czirjol ?a/ ;
My Commission Expires: <A/ ( A / [
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1<ATE OF SOUTH CAROLINA ORDER IN A CRIMINAL CASE
COUNTY OF GEORGETOWN WARRANT(S):
IN THE COURT OF GENERAL SESSIONS INDICTMENT(S): 2003-GS-22-1030

2003-GS-22-1031

State of South Carolina Jody Lynn Ward, #300644
' DEFENDANT(S)
Attorney for : [ ] State {_] Defendant
This form order  Benjamin H. Culbertson ' or
submitted by: Administrative Judge, General Sessions [ Self-Represented Litigant
DISPOSITION TYPE

O DECISION BY THE COURT AFTER HEARING. This action came to a hearing before the
court. The issues have been heard and a decision rendered. D See below for additiona] information,

[ DECISION BY THE COURT AFTER STATUS CONFERENCE. This case came for a status
conference before the court. The status of this case and pending issues in this case were discussed
and a decision rendered. [_] See below for additional information,

]  MOTION: Defendant's Motion for New Trial

[l GRANTED ] DENIED | CON'I‘INUEDb (] WITHDRAWN

(] WITHDRAWN BY MOVING PARTY:
Signature of Moving Party
] OTHER:  This motion is decided on the defendant's brief and affidavits in

support of the motion without oral arguments.

IT IS ORDERED AND ADJUDGED: ] See Order of the Court betow [] See attached order
[] Formal Order to follow; to be prepared by: [ ] State  [] Defendant (] Other:

J

ORDER INFORMATION
This order [ ] ends [ ] does not end the case. _
= O
Additional Information for the Clerk : T = X
= (o2~ & ] =
mr— AN in
m -:n 1] Al
E
— Ar
) m
o= JO
@
o Y
F‘x

wiver [ eclbistin,

2148 Sept. 4, 2015
Circuit Court Judge Judge Code Date
SCRCP Form 4C (03/2013) Page 1
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For Clerk of Court Office Use Only

‘ Lwsildd
This judgment was entered on the Iﬁ" day of% , 201 -3 and a copy mailed first class or
placed in the appropriate attorney’s box on this |{™ dayof SB(}- » 20157 _to attorneys of record or
to parties (when appearing pro se) as follows:

Alicla Richardson Pro Se-
Jimmy Richardson

ATTORNEY(S) FOR THE STATE ATTORNEY(S) FOR THE DEFENDANT(S)

ctﬁx OF COURY
Court Reporter: None
L
SCRCP Form 4C (03/2013) Page 2
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472




473

473

STATE OF SOUTH CAROLINA

COUNTY OF

STATE OF SOUTH CAROLINA,

JODY WARD,

GEORGETOWN )

)
)

Plaintiff, ) -Transcript of Record
)

vSs. ) :
) December 10, 2015
)
)

Defendant. )

BEVFORE:
Honorable Steven H. John

Georgetown County Courthouse
Georgetown, South Carolina

" APPEARANCES:

Scott R. Hixson, Esquire
Attorney for Plaintiff

Tristan M. Shaffer, Esquire
Natasha M. Hanna, Esquire
Attorney for Defendant
TAKEN BY:

Dixie C. Eubank
Retired Circuit Court Reporter

PREPARED BY:

Kay H. Richardson
Circuit Court Reporter

2003-GsS-22-01031

473
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MOTIONS

DECEMBER 10, 2015

THE COURT: All right. Solicitor?

MR. HIXSON: Yes, Ydur Honor. Standing before you 1is
Jody Ward. I believe he is here on two post-trial motions.
Those indictménts 2003-GS~-22-1031 and 2003-GS-22-1030. Both
of those were indictments for murder. I believe there is --
the defendant was convigted of those on a trial back March
18th of 2014. I believe we are before the Court today on a
post-trial status.

There are substantial procedural history behind that, if
Your Honor wants to hear that, I'll read that into the record
at the appropriate time. There's been substantial -- all |
direct appeals have peen exhausted. The state court remedies
were exhausted back, I believe, 2007, around there. The
direct appeal, two po$t~conviction relief, I believe those
were exhausted. His action last éction filed, he filed for
writ of certiorari to the Supreme Court; that was denied and a
remittitur was sent back. Then there's been, I think -- and
Mr. Ward has filed, I think, four successive motions for a new
trial based on after-discovered evidence.

Judge Culbertson -- the most recent action by the Court
was Judge Culbertson denied that back in 2012. I believe Mr.
Ward at that time then filed a —-- an appeal to the South
Carolina Court of Appeals, appealing Judge Culbertson's denial

of that motion. The opinion of that is in fact, 1f Your Honor
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cares, 1t's in the Court's file as well. That was denied.
Subsequently, back in 2014, in September, subsequent to that
in October of 2014, I believe Ms. Hanna was retained and filed
a subsequent motion for a new trial and after-discovered
evidence. I believe that motion is what prompted us to be
before the Court today with a rash of filings and affidavits
from there. Then, subsequent to' the hearing on that, I
believe, as Mr. Shaffer filed a motion -- I guess a motion to
be relieﬁed by Ms. Hanna. And Mf. Shaffer -- now that's
turned into a motion to substitute counsel and I believe
that's what'brings us into the courtroom today, Your Honor.

THE COURT: All right. So, Ms. Hanna, as far as why this
Court would have jurisdiction of this matter at ail regarding
its long history is because of an action you filed on behalf
of Mr. Ward; is that correct?

MS. HANNA: Yes, sir, Your Honof; that is correct.

THE COURT: And that action, again, was for ---

MS. HANNA: A motion for new trial based on newly
discovéred evidence. Mr. Ward had retained two private
investigators that, to my knowledge, have recently discovered
this new information that the grand jury foreman was the
actual tow truck driver who pulled the vehicle out of the way.
He had knowledge about it. So, based on that, I agreed to
represent Mr. Ward. I filed a motion for new trial. It was

scheduled to be heard, actually today. However, prior to that

I
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time, Mr. Ward and I have had some disagreement on how best to
proceed at trial. We have respectfully agreed to disagree. I
filed a motion to be relieved as counsel. Since that time,
Mr. Tristan Shaffer has kindly agreed to step in and represent
Mr. Ward. So, I am here toda;, first, on my motion to be
relieved as counsel.
THE COURT: All right. Mr. Shaffer, would you like to
/

comment on that?

'MR. SHAFFER: Yes, Your Honor. That is accurate. I have
agreed to step back in. I -- this is very recent. I met with

Jody before he hired Ms. Hanna, and actually had done a little

bit of work and have reviewed his transcript. That was a year

and half ago. Quite honestly, I didn't even know a whole lot

about it. About two weeks ago, they came to me again and said
that they wanted to hire me. I told him that there was no way
that I would prepared by the 10th. He said he actually
wanted to be pro se. And at that point -- and I went go.to
speak with him and prepared the motion to allow him to proceed
pro se, which is filed, but I'm not counsel of record yet,
obviously, Your Honor.

THE COURT: All right, sir.

All right. Mr. Ward, you had ?etained Ms. Hanna at some
point in the past to file a motion for a new trial; is that
correct?

MR. WARD: Yes, sir. That's correct.
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THE COURT: All right, sir. And she did so?

‘MR. WARD: Yes, sir.

THE COURT: All right. Now, she has indicated to the
Court that there has developed some disagreement, and I'm not
asking you to detail y'all's discussions, but there has been
apparently some disagreement as to how to proceed or how the
matter should be presented to the Court regarding that motion
for a new trial; is that a correct assessment of the
situation?

- MR. WARD: Yes, sir.

THE COURT: All right, sir. And she has filed a motion
to be relieved of representation, to be relieved as your
counsel in this matter; you're aware of that?

MR. WARD: Yes, sir.

THE COURT: All right, sir. What is your position
fegarding that?

MR. WARD: I kinda disagree in a way, because my son paid
Ms. Hanna -- I'm not gonna say how much money én hour, but
she's actually in violation of South Carolina Appellate Court
rules ---

THE COURT: Sir, okay, well, I ---

MR. WARD: "—;~ Rules of Professional Conduct.

THE COURT: Sir, sir, that is for another time, another
place, another proceeding.

MR. WARD: Okay.
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THE COURT: That has nothing to do ---
MR. WARD: I thought it should go on the record.
THE COURT: ©No, sir. It has nothing to do with this.

All right? My question was very simple and straightforward to

'you. She has filed a motion to be relieved as your counsel in

]

this matter.

MR. WARD: Yes, sir.

THE COURT: Do you agree or disagree with that?

MR. WARD: I agree with it.

THE COURT: You want her to be relieved as your counsel
in this matter?

MR. WARD: Yes, sir.

THE COURT: Have you or your representatives communicated
with Mr. Shaffer to assist you in this matter?

MR. WARD: Yes, sir, I have. |

THE COURT: And are you.asking him at this point in time
tc be your attorney? |

MR. WARD: I did. He's gonna be my standby counsel. I
was invoking Faretta v. California. |

"THE COURT: All right, sir, if the Court allows it.

MR. WARD: That's right.

THE COURT: All right, sir. Before we get into that,
Solicitor, dp you have any matters you need to bring to the
Court's attention?

MR. HIXSON: Yes, Your Honor. Just to begin with, I have
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a case spécifically that I wanted to address relating to it.
The state's position is it doesn't have any objection relating
to Ms. Hanna. Just that Mr. Ward, the defendant, does have
counsel. And the standings for that really.come out of Anders
and 1its progeny, Anders v. California progeny, leading up to-
State v. Jones, and I have the case cite and provided the
packet to the Court and also to defense counsel. And mainly,
this is important to remember the procedural posture that
we're in is post-appellate, post-habeas relief, successive
post PCR applications, post multiple motions fdr a new trial
procedural status. So, we're not in a pretrial status as it
relates to an absolute right of counsel to have the ability to
go forward pro se. There becomes a virgin interest where the
Courts-and the state's interest and the orderly and efficient
disposition of these charges increase as the defendant's right
to do whatever he wants in his defense starts to decrease.
That's why the procedural posture on the record is somewhat
important to realize he does not have an absolute right to go
pro so. That would be -- the state's position -- we advocate
that, it would be under the Court's discretion on whether you
believe it's in ‘the interest of justice to do that. And I
would cite State v. Jones for that proposition. A quote from
that indicates —-- the Supreme Court of Pennsylvania indicated
that when faced with a situation relating to should a client

be able to go pro se and file repetitive applications for
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relief, after the Anders initial appeal was going forward.
And that Court -- the state court adopted this, is tails
shouldn't wag dogs, merely because an appellate believes that
the irrelevant is irrelevant is no reason to turn the system
on its head and sclemnly contemplate the wisdom of a person
does not have the sense to be guided by experﬁs and in the
area where he himself possessing no expertise. Now,
certainly, the defendant is not an average litigant and that
he clearly, through his filings, is educated himself and is
well versed in that regard. But the holding of the Court
basically indicates that there has to be some level -- the
orderly disposition of these charges becomes the interest if
the Court has to manifest in determining -- and we would
assert extending Faretta into this post-trial extended
litigation, post spccessive applications. That -- we just
want the Court to be aware of that.

" THE COURT: All right, sir.

MR. HIXSON: As it relates to the necessity for the Court
to make certain findings under Faretta, we certainly think the
defendant's being able to comprehend and understand the legal
issues he faces and things like that. The defendant has filed
multiple filings and there are some concern from the state
that Mr. Ward understands the nature of self-representation.
In that regard, I think I gave to Mr. Shaffer two exhibits

that are affidavits filed by Mr. Ward in the past. The first
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one 1s dated August 6th of 2012. In that case, they're titled
Affidavit of Jody Ward as the pro se litigant in support of
his motion to reconsider, his motion for new trial based on
after-discovered evidence and that was an order denying that.
On Page 2 of that at the top, Mr. Ward indicates that this is
a sworn affidavit that he -- where he resides in a mental
health dorm as a mental health patient. And further down
there at the bottom, on the bottom, the Oklahoma cite he
indicates I'm a mental health patient denied of legal counsel.
So, in these filings, Mr. Ward indicated that he wanted legal
counsel and his concerns about his ability to understand what
was going on and he needed help. The second page of that
Exhibit C indicates once again he's applying as a pro se

litigator and a mental health patient as well in asking for

the assistance of counsel. Subsequent to that would be during
the term ---
THE COURT: Could we -- if you don't mind, and I believe

you gave a copy to the Court. We'll have that marked by the
court reporter as a State's exhibit then.

MR. HIXSON: I have, Your Honor -- Mr. Ward and counsel
have all --- .

THE COURT: I appreciate that, but we need to have it
marked.

MR. HIXSON: Okay.

MR. SHAFFER: Your Honor, the August 6th is marked 1; 1is
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that correct?

THE COURT: The -- it's -- the first page says Exhibit B,
Affidavit of Jody Lynn Ward Acting as.Pro Se Litigant is using
this exhibit to support his motion for reconsideration of the~
motion for a néw trial based on after-discovered evidence,
order denying it, and then it's the sworn affidavit of Jody
Lynn Ward, two pages, then there's an Exhibit C, and a
attachment thereto, South Carolina Department of Corrections
Inmate Grievance form. That's the docﬁment that's going to be
thé State's 1.

MR. SHAFFER: Thank you, Your Honor.

STATE'S EXHIBIT NUMBER 1

ADMITTED INTO EVIDENCE

;ATHE COURT: All right, sir. I belieVebthere's another

document? |
MR. HIXSON: Yes, Your Honor. This would -- this

document was notarized and forwarded during the pendency'bf
Ms. Hanna's subsequent motion. Once the appeal, that one was
denied, the first ~- State's 1 was denied, the subsequent
motion, I believe, was October 28th of 2014. So, the second
document, Your Honor, entitled -- well, the certificate of
service and cover page addressed to Solicitor Richardson, Ms.

Hanna, as well as 0ffice of Disciplinary Counsel, that's the

| third addressee. On Page 9 of that filing, Your Honor, and

that filing was July 1st of 2015, so three years later after
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that. On Page 9 of that, at the top of the page, on the --
underlined on 6, referring to his‘prior counsel, Ms. Kneece,
he indicateé'that he was a mentally ill patient, that to him
being a mentally ill patient being incapacitated, and he uses
the language incapacitated. As‘well as on Page 10, at the

bottom of it, Mr. Ward is concerned about a denial of his due

'proceSS'rights and that he should be afforded all those rights

regardless of whether he's a mental health patient or not. I
think he's referring to Brady violations and Rule 5
violations, Rule 5 viOlations? Your Honor.

The state has no idea about Mr. Ward's capacity and we
dén't comment on that because we don't know. But, in the
filings, thére are repeated requests for counsel because of
Mr. Ward's own statements that he is concerned about his
capabilitylto do that, and we certainly think it's important
for the Court to be aware of that as you determine whether the
Court deems it appropriate thatihe have counsel or he's able
to proceed pfo se.

THE COURT: All riéht. Let's mark this then as State's
Exhibit Number 2.

Mr. Shaffer and Ms. Hanna, y'all have a copy of that
document?

MR. SHAFFER: Yes, Your Honor, we do.

THE COURT: Thank you. A \

STATE'S EXHIBIT NUMBER 2
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ADMITTED INTO EVIDENCE

THE COURT: Anything further, Solicitor?
'MR. HIXSON: ©No, Your Honor.
THE COURT: All right.

RULING OF THE COURT:

THE COURT: 1In State v. Barnes, the decision of the South
Carolina Supreme Court, beginning of 2014, the Supreme Court
indicated that before we would get to the guestion of Faretta
evidence where they indicated probably -- or not indicated
that but that Faretta was more appropriate in South Carolina

then Edwards, that the Trial Court would be using the same

standard regarding the waiver of other rights in the issue of

self-representation. And whether or not the defendant was

competent to stand trial to assist in his own defense, those

standards were the relevant standards in addition to the

Faretta questiohihg. Circuit Court does have the inherent
authority to order an independent examination of a criminal
defendant when the Court finds it necessary. =And I believe
that to be the gquestion that needs to be answered now.

So, Ms. Hanna or Mr. Shaffer, y'all want to make any
comments on the filings by the State of South Carolina whereby
the defendant questions his own mental capacity?

MR. SHAFFER: Your Honor, my understanding is that at
least SCDC has recently changed his status. He is no longer

receiving mental health treatment as of Monday of last week, I
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believe that he stopped receiving any sort of treatment for
mental health. He's actually in general population at
McCormick from my understanding now. That being said,
obviously, it's in.the Court's discretion whether or not he
would like to order an evaluation or if he would like to speak
with -- if the Court would like question the defendant
directly on that. |

THE COURT: Well, he's made a filing where he says
himself that he is mentally ill, not that the State of South
Carolina is declaring him to be mentally 111 or that the
Department of Corrections thinks he mentally i1l and have been
giving him treatment/ he says he's mentally ill. He's made
that filing a sworn filing with the Court stating it's the
truth. I don't know if it's true or not. I don't know his
mental capacity. He may or may not be mentally ill. He may
or may not have the capacity to understand the proceedings.
He may or may not be a -- have the ability to assist in his
own defense or to present a defense or to reptesent him;elf.
I don't know. That's the problem. Therefore, based upon the
matters presented to tﬁe court, I am going to order an
evaluation of the defendant as to whether or not the State of
South Carolina believes him to be competent to stand trial and
assist in his own defense.

Solicitor, you prepare that order and give it to the

defense for their signature and the Court will sign it and an
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evaluation will be done forthwith. And after that then, and
only on this issue -- I'm not retaining to jurisdiction in
this case, I'm not gonna do that -- but only for the issue of
whether or not he may represent himself in this matter. I
will continue this hearing to a later date, once we receive
the e&aluation from the State of South Carolina. It appears
that the Defendant wants Ms. Hanna to be relieved.

And as I understand it, Mr. Shaffer, you are saying to me
that you want to step in the shoes of Ms. Hanna and accept
full and complete responsibility for the representation at
this time pending the Court's decision on the issue of self-
répresentation?

MR. SHAFFER: Yes, Your Honor, I'm willing to do that.

THE COURT: . Since I don't know Mr. Ward's mental
capacity, I can't'take into'consideratioﬁ his agreement or
disagreement with 1t because I donft know whether he has the
ability to agree with it or not, but Sincé there is competent
counsel here ready, willing, and able to step into the shoes.
of Ms. Hanna and assume full and complete responsibility of
this matter pending the Court's decision on the Faretta issue,
I'm going to relieve Ms. Hanna of her duties and
responsibilities.

Now, Mr. Shaffer, you understand that I will in the
future at some point in time when the evaluation is doné hold

a hearing as to whether or not Mr. Ward can represent himself
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1 ‘Jand you could maybe act as a resource. If I decline to give
2 |him that ability, you understand you are his attorney, you

3 |will represent him and you will proceed with this matter to

4 its conclusion, whatever it may be. Do you understand that?
5 MR. SHAFFER: Yes, Your Honor, I do.
6 THE COURT: And you will accept those duties and

7 |responsibilities?

8 MR. SHAFFER; Yes, Your Honor, I will.

9 THE COURT: Very good. Under that, I will relieve Ms.
10 Hanna of her duties and responsibilities in this matter, and
11 then we'il have the evaiuation and then the Court will make a

12 decision on the motion of self-representation.

13 Thank you very much. ) )

14 MR. HIXSON: Thank you, Your Honor.

15 MS. HANNA: Your Honor, may I approach wiﬁh the order?

16 THE COURT: Yes, ma'am, blease. Have you shown it to Mr.

17 Shaffer?

18 MS. HANNA: Yes, sir. He signed it.
19 THE COURT: Okay. Very good.

20 ADJOURNED

21
22
23
24

25
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I, the undersigned, Kay H. Richardson, Official Court
Reporter er the State of South Carolina, do hereby certify
that the foregoing is a true, accurétg and complete Transcript
of Record of the hearing held in the case of State of South
Carolina v. Jody Ward, held in the Court of General Sessions
for Georgetown County, Georgetown County Courthouse,
Georgetown, South Carolina, on December 10, 2015, as reported
by . Dixie C. Eubank.

I do hereby certify that I ‘am neither of kin, counsel,

nor interest to any party hereto.

Kay H. Richardson

Official Court Reporter

BAugust 19, 2019.
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STATE OF SOUTH CAROLINA
COUNTY OF GEORGETOWN

) INTHE COURT OF GENERAL SESSIONS
) [ndictment No.(s): 2003GS82201030 & 1031
) AlWarrant No.(s): H248669 & H248670
The State of South Carolina, )
- : ) ORDER FOR COMPETENCY TO STAND
Plaintiff ) TRIAL EVALUATION PURSUANT TO
) STATE V. BLAIR
)
)
)
)

EVALUATION BY:
(Select Only One)

) X Department of Mental Health (I\IIentaT

illness) ‘ ="
Jody Lynn Ward ) =
, ) OR
Defendant. )
: ) [[IDepartment of Disabilities and Special Needs
) (Mental Retardation or Related Disability)

This matter is before me for an order requiring defenidant Jody Lynn Ward, charged with Murder, to
submit to an evaluation for competency to stand trial pursuant to State v. Blair, 275 S.C. 529, 273 S.E.2d

" 536 ¢1981) and S.C. Code Ann. § 44-23-410 (1976).

BASIS FOR ORDER. [ have considered the showing made in support of the motion requesting
this evaluai:ion and have reason to believe defendant may lack the competency to understand the criminal
proceedings or to assist with the defense as a result of a lack of mental competence.

This order is issued for the following feasons:
based on Defendant's-swom statement in multiple court filings that he is mentally incapacitated.

THEREF ORE, IT IS ORDERED: Defendant shall be examined and observed at an appropriate
facility by two examiners of the Department of Mental Health if suspected of having a mental illness or by

two examiners designated by the Department of Disabilities and Special Needs if suspected of having
mental retardation or a related disability, to render an opinion whether defendant is competent to stand trial.
COMPLIANCE DEADLINE/TRANSPORT FOR EVALUATION. The examining facility
shall schedule the ordered examination no later than thirty (30) days from the examining agency’s receipt
of this order. If defendant is currently free on bond or personal recognizance, defendant is responsible for
making transportation arrangements to attend the examination. In the event defendant does not appear at

the scheduled examination, upon written notice of such failure by the examining agency to the Sheriff of
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the county in which this case arosg, defendant shall be taken wto custody by the Sherift and held uniil an
examination can be scheduled and completed, and thereafier shall be released. Defendant’s boud or bail is
hereby revoked to the extent necessary to carry out the prox)isions of this order, and upon completion of the
examination and release of defendant, any previous bail or bond issued by the Court shall remain in effect.
If defendant is in custody at the time of the scheduled examination, the Sheriff is hereby autherized and
required to transport defendant to and from the examinétion, arriving at the examining facility at the time
established by confirmed appointment with the staff of the examining facility. In the event defendant is in
custody of a law enforcement agency other than a Sherift’s department, nothing herein prevents such
agency from carrying out the provisions of this order,

TRANSFER TO ALTERNATE AGENCY.  If the initial examination is performed by the
Department of Mental Health, and examiners find indications of mental retardation or a related disability
‘but not mental illness, the Department of Mental Health shall not render an opinion on mental competency,
but shall inform the Court, prosecutor, and defense counsel that defendant is “not mentally 111 and shall
provide a copy of such notification and a copy of this order to the Department of Disabilities and Special
Needs. Likewise, if the initial examination is performed by the Department of Disabilities and Special
Needs, and examiners find indications of mental illness but not mental retardation or a related disability,
the Department of Disabilities and Special Needs shall not render an opinion on mental competency, but
shall inform the Coutrt, prosecutor, and defense counsel thaf defendant does “not have mental retardation or
a related disability” and shall pfovide a copy of such notification and this order to the Department of
Mental Health. ‘

" In either case, the examining agency shall make copiés of any records gathered or created in
connection with its examination available to examiners designated by the alternate agency, and the alternate
agency shall thereafter designate examiners to evaluate defendant as to c.(.)mpetency to stand trial within
thirty (30) days of receipt of the notification from the initial examining agency.

FINDING OF DUAL DIAGNOSIS. If examiners of either the Department of Mental Health or
the Department of Disabilities and Special Needs find an indication of a dual diagnosis of mental illness
and mental retardation or a related disability, no opinion on defendant’s mental competency shall be
rendered, and thé dual diagnosis must be reported to the Court, prosecutor, and defense counsel. The
examining agency shall also provide notification of the finding and a copy of this order to the other agcn(:)‘/.
Thereaﬁér; the Department of Mental Health and the Department of Disabilities and Special Needs shall

arraﬁge for an examiner from each agency to further evaluate defendant to render a final report on
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491 7 WY




492 492

defendant’s mental competency. Both agencies are authorized and required to make copies of il relevant
records within their possession or control available to examiners for purpeses of completing the dual
eveluation. | .

AUTHORIZATION FOR INPATIENT EVALUATION. In the event examiners from either
agency determine defendant requires an inpatient examination, upon written notice to this Court from the
director of the examining agency or his designee, defendant shall be co:::mitted to an appropriate facility of
the requesting agency for no more than fifteen (15) days for examination and observation related to
defeﬁdant’s mental competency to stand trial.

REQUEST FOR EXTENSION. Before the expiration of the examination period or the
examination and observation period, the Department of Mental Health or the Department of Disabilities
and Special Needs, as appropriate, may apply to a judge designated by the Chief Justice of the South
Carolina Supreme Court for an extension of time up to fifteen (15) days to complet¢ the examination or the
examination and observation. , _

DETENTION BEYOND EVALUATION PERIOD. If, in the judgment -of the designated .
examiners, defendant is in need of immediate hospitalization or inpatient treatment, upon written request to
this Court from the director of the exarmmng facility or his designee, defendant may be detamed by the
requesting agency in a suitable facility for so long as deemed clinically necessary or until a hearing
required and provided by S.C. Code Ann. § 44-23-430 (1976) may be conducted by this Court. An
additional Court order shall be necessary for ongoing pre-trial inpatient detention of defendant as discussed
in this paragraph. V

ISSUANCE AND ADMISSIBILITY OF WRITTEN REPORT. Within ten (10) days of all
examinations or the conclusion of the observation period, a written report shall be made to the Court
pursuant to S.C. Code Ann. § 44-23-420 (1976). A copy of the report shall also be forwarded to the
prosecutor and defense counsel. This evaluation report shall be admissible as evidence in subsequent
hearings pursuant to S.C. Code Ann. § 44-23-420(c) (1976); thus, the report is a statutory exception to the
rule against hearsay and shall be admissible without need for foundational testimony. However, the report
shall be inadmissible in any other proceedings except as expressly permitted by South Carolina law.

OWNERSHIP AND DISCOVERABILITY OF EXAMINING AGENCY FILES. The
éxamim’ng agency is an independent éntity, conducting this evaluation pﬁrsuant to Court order, and is not
aligned with any party before the Court. To promote full disclosure and to assure the cooperation of

defendant during the evaluation process, ownership of the examining agency’s files shall be vested with the
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exaruning agency, including clinician’s notes, staff reports, evaluation documents, memoranda, test resuits,
etc. Neiiher these files nor any of their contents shall be provided 1o any party except upon presentation of
a Court order authorizing such or a release authorization signed by defendant. In the event the examining
agency’s evaluation opinion is contested, an cxaminer may be appropriately and fully questioned as to the
basis for the examiner’s opinion at any hearing pursuant to S.C. Code Ann. § 44-23-430 (1976). However,
examiners and agency staff may not be compelled to testify regarding statements made during the

competency examination for any purpose other than to establish competency. Also, statements made

during the examination may not be used to impeach defendant at trial. Hudgins v. Moore, 337 S.C. 333,
524 S.E.2d 105 (1999). -

MEDICAL PROVIDERS/SCHOOLS MUST RELEASE NECESSARY RECORDS. State
agency examiners conducting the evaluation may need clinical and school records concerning defendant to
assist in forming an opinion. It is therefore ordered, upon presentation by the examining agency of this
order with a written request for specific records attached thereto, that any phyéician or clinician, licensed
health care facility, licensed health care provider, or any school district is hereby authorized and required to
furnish copies of all records concerning defendant to the Department of Mental Health or the Department
of Disabilities and Spécial Needs, or both. '

COUNSEL REQUIRED TO FURNISH NECESSARY RECORDS. Upon written request from
the examining ageéncy, counsel for the prosecution and defense shall fumnish to the agency such records and
information in counsel’s possession as the agency requests, includjng but not limited to copies of law
enforcement reports, investigations, witness statements, statements by defendant (both written and
electronic), défendant’s medical records, and prior psychiatric or psychological evaluations of defendant.
Nothing herein shall be construed to require counsel to divulge any information, documents, notes, ér
memoranda that are protected by attorney-client privilege or work-product doctrine.

DUTIES OF DEFENSE COUNSEL. Unless the prosecution is the party moving for this
evaluation, defense counsel has the responsibility to file, sérve, and transmit this order as outlined in the
final paragraph below. Defense counsel does not have the right to attend any clinical interview scheduled
pursuant to this Order, nor does defendant have a constitutional right to compel counsel’é attendance. State
v. Hardy, 283 S.C. 590, 325 S.E.2d 320 (1985). The Court recognizes, however, that circumstances miay
arise through which the examining agency may request counse]’s attendance to facilitate the examination.
In the event that such a determination is made, the examining agency may request counsel’s attendance in

writing, and counsel’s level of participation shall be prescribed by the examining agency’s written
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evaluation protocol. In this event, because of the substantial number of individuals awaiting examination,
such interviews cannct te rescheduled, postponed, or canceled to accommodate counsel except upon
presentatidn to the examining agency of a writien statement from a circuit court judge that counsel’s
attendance is required in Court at the time the examination is scheduled. Whether or not defense counsel is
requested to attend the clinical interview, defense counsel must meet with defendant prior to the interview
to discuss this Court order, the evaluation process, _the clinical interview, defendant’s rights with regard to
the clinical interview, and penalties associated with non-appearance and non—coéperation. Failure to
comply with these requirements may result in sancﬁons for defense counsel.. Defendant’s refusal to
participate at the interview because of the absence of counsel will be deemed non-cooperation. Failure of
defendant to cooperate or participate in the interview may result in cancellation of the interview, examiners
being unable to offer an opinion on c-ompeténcy to stand trial, and the case being called for trial Without
completion of the evaluation.

FILING, SERVICE, AND TRANSMITTAL OF ORDER. It is the responsibility of counsel for
the party requesting the evaluation to file and serve this order as outlined herein.” In the event the
evaluation has been requested by consent, or the moving party cannot be determined, defense counsel shall
be responsible. After being signed by the Court, the original order without attachments shall be
immediately filed with the Clerk of Court and a certified copy served upon the opposing party. Further,
within five (5) business days, a certified copy of this order, together with the attachments lis’fea at the end
- of this order, must be served upon the examining agency at the address listed below. To expedite
commencement of the evaluation process and scheduling of the clinical interview, counsel is instructed to
immediately contact the examining agency to advise of the issuance of this order and forthcoming service

upon the agency:

E_valuaﬁon Order Service Information

Department of Mental Health Department of Disabilities and Special Needs
Forensic Evaluation Service Paralegal Office of Clinical Services

S. C. Department of Mental Health Department of Disabilities and Special Needs
CBHS Forensic Center Post Office Box 4706

7901 Farrow Road Columbia, S.C. 29240

Columbia, S.C. 29203-3220

(803) 935-5540 (Phone) (803) 898-9694 (Phone)

(803) 935-5544 (Fax) (803) 898-9660 (Fax)

Email: FES-PARALEGAL@SCDMHORG Email: OBSForensics@ddsn.sc.gov

494 494



495 | . 495

‘The following documents must be attached to this order upon submission to the Department of Mental
Health or to the Department of Disabilities and Special Needs whichever is applicable:

Completed DMH/DDSN Outpatient Information Appointment Sheet

Copy of the indictment(s) (if issued)

Copy of the arresting agency’s incident report

Copy of the warrant(s)

Law enforcement investigative reports

Defendant’s statements to law enforcement, written or electronically recorded
Witness statements to law enforcement

Defendant’s school psychological records (if available)

Autopsy reports (if applicable)

\O?O\]O‘\‘U\—&SVJ(\)»—‘
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........................................

COVERSHEET FOR DMH AND DDSN EVALUATION ORDERS

The Competency to Stand Trial Evaluation orders (SCCA 221 and SCCA 487) and the Criminal
Responsibility (McNaughten) Evaluation order (SCCA 222) should not be altered. It is important
for purposes of compliance with the statutes as well as timeliness, efficiency and quality control in
conducting evaluations that the applicable form order be used exactly as published, without
alterations or additions to the terms of the form order.

!

Additional records must be attached to the order for a complete evaluation. It is the duty of counsel
requesting the evaluation to obtain these records in advance and have them ready at the time the
judge signs the order so that the evaluation will not be delayed. Within five (5) days of its issuance,
counsel must file the order with the Clerk and serve the order on the examining agency. A list of
the necessary records is available on the last page of the order, and may include:

Completed DMH/DDSN Outpatient Information Appointment Sheet

Copy of the indictments(s)

Copy of the arresting agency’s incident report

Copy of the warrant(s)

Law enforcement investigative reports

The defendant or juvenile’s statements to law enforcement, written or electronically
recorded ‘ :
Witness statements to law enforcement

Autopsy reports .

Defendant’s school psychological records

Defendant’s Rule 5(f) notice of insanity records

Copy of the Juvenile Petition

Special education records, including psychological evaluations and IEPs

School records, including disciplinary and attendance records

Mental health records,.including inpatient and outpatient evaluation and/or treatment

L0

s

0 I T O 0 I

( Only one Competency to Stand Trial evaluation can be ordered. For Defendants with mental
illness, the order is addressed to the Department of Mental Health. For Defendants with mental
retardation, the order is addressed to the Department of Disabilities and Special Needs. The order
may not be addressed to both agencies. In the event there is a dual diagnosis or uncertainty as to the
correct diagnosis, the order is first addressed to the Department of Mental Health, and the examiners
will determine whether further referral is necessary. All orders for criminal responsibility
evaluation, regardless of the diagnosis, are forwarded to the Department of Mental Health.
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STATE OF SOUTH CAROLINA) TRANSCRIPT OF RECORD

COUNTY OF GEORGETOWN ) CASE NO.:2003-Gs-22-1030,
1031

October 2, 2017

BEFORE: The Honorable Larry B. Hyman

STATE OF SOUTH CAROLINA,
Plaintiff,

VS.

JODY LYNN WARD,

Defendant.

APPEARANCES:

Scott Hixson, Esqg.
Attorneys for the State.

Tristan Shaffer, Esq.
Attorneys for the Defendant.

498




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

499

499

P-R-0-C-E-E-D-I-N-G-5

THE COURT: Ali right, Mr. Shaffer, Mr. Hixson,
what do we have here?

MR. HIXSON: I believe what brings us into the
courtroom is -- I'll get into more detail as a
caption -- Natashé'Hanﬁa represented Mr. Ward, filed a
motion for a new trial based on discovery of new
evidence.

THE COURT: Ts that in the form of a PCR? Ts it
a civil matter, or is 1t a matter that should be
before the chief administrative judge for general
sessions?

MR. HIXSON: Interestingly enough, that is one of
the bases for my concern is the case is captioned by
Ms. Hanna, and subsequent to the hearing I guess the
defendant was relieved -- I mean defendant's counsel
was relieved. Mr. Shaffer is representing the

defendant and is present in the courtroom with Mr.

Ward. 'That‘case caption is under 2003-GS-22-1030 and

1031. Those are the indictments for murder that the

defendant was convicted of back in Georgetown County.
As such, it is couched as a Rule 29(a) motion.

It is not a PCR motion. There 1s three subsequent PCR

applicatioqs in the procedural history of it, and as

such, I believe a Rule 29 motion is an effort to kind
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of get around the concerns of subsequent PCR
applications.

THE COURT: Well, is it a matter that should be
before me or addressed by the chief administrator
judge for general sessions? Which is it?

MR. HIXSON: Can I add something- for the record,
also?

THE COURT: Yes.

MR. HIXSON: Judge John heard another.matter in-
that and Judge John specifically in an e-mail chain
back and forth to Mr. Shaffer indicated that he wanted
another circuit court judge to hear that. He was the
chief administrative judge. In conversations I had
with Mr. Shaffer, when we were talking about it, he
specifically mentioned that they were going to -- Mr.
Shaffer was going to ask for Judge John fo be recused,
as well as Judge'Culbertson,'because both ruled on his
prior PCR applications, so that is one of the reasons.

THE COURT: Well, okay. I don't mind hearing it,
but I just wonder in what context of the circuit court
am I ﬁearing this? Am I hearing it as a general
sessions court matter, or as a PCR would be in a
common pleas?

MR. HIXSON: You are hearing it in a term of

general sessions court, which the record reflects that
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1 is what you are here}for currently. In addition, i
2 would note that initial counsel,’MS. Hanna's caption
3 of the case couches a Rule 29 motion of after
4 discovered evidence under the general sessions GS-26
5 indictment number, not the appellant case numbers.
6 THE COURT: All right. Mr. Shaffer, you are the
7 moving party? I'11 hear from you.
8 MR. SHAFFER: Yes, Your Honor. I beiieve we're
9 here to discuss three matters related to this motion
10 for a new trial baséd on behalf of newly discovered
il evidence. To add something -- I believe Mr. Hixson
12 may have misspoke -- this was initially captioned as a

l

13 Rule 29 (b) motion.

4 MR. HIXSON: I apologize.

15 MR. SHAFFER: Motion for a new trial.

16 MR. HIXSON: I apologize, Your Honor, that is
17 correct.

18 MR. SHAFFER: They, essentially, Natasha Hanna

19 filed this for my client back in 2014, and at some
20 point along the line, before I got involved it

21 appears, that landed on Judge Culbertson's desk who
22 then said to Natasha that basically we should have a
23 hearing on it. 'A hearing was convened in front of
24 Judge John back in December, I believe, 9th of 2015.

25 At that hearing, Judge John had -< or probably about
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three weeks before that hearing actually tqok place,
Mr. Ward moved to relieve Natasha Hanna and to proceed
pro se. He also at that point engaged me. He told me
basically, essentially, that he wanted me to act as
his attorney or to act as sténd—by counsel at that
time.

THE COURT: Let me‘just ask you something. I did
read bothvof,your memos that you had kindly gotten to
me before this hearing. You gave me a chance to read
them. It is my understanding that this matter was
under appeal, I think it was from his last PCR, and
leave to stay the appeal to permit this motion was
denied by the court of appeals; 1s that correct?

MR. WARD: May IAplease the Céurt, Your Honor?

THE COURT: No, sir. Sit down, Mr. Ward.

MR. SHAFFER: Your Honor, I belie?e what happened
-- I believe it was actually properly filed after the
appeal had actually been resolved, Your Honor.

THE COURT: So it had been resolved, right?

MR. SHAFFER: Yes, Your Honor.

THE COURT: Well, I just want to know whether or
not we're going forward on something that was
prohibited by the court of appeals? I think I have a
copy of the order that was just handed up.

MR. HIXSON: I just want to clarify the record
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for Mr. Shaffer so we're all on the same page. The
date stamps on the filing from the court of appeals
and the leave to file a new motion are self-evident on
the face of the documents. Ms. Hanna's initial
motion, the date that this was clocked, stamped by the
Clerk of Court's Office, méke sure that those dre kind
of self-evident also.

THE COURT: I have here something from the court
of appeals. It appears to be an order. Itvbasically
says, We note that pursuant to 205 nothing in these
rules shall permit the lower court from proceeding in
matters not affected by the appeal.

Are they saying there that it doesn't make any
difference?

MR. HIXSON: No. I think the first sentence,
Your Honor, is probative of the first page of that
document, the appellant's motion to suspend the appeal
and for leave to file a motion for a new trial bésed
on newly discovered evidence is denied. You see that
Ms. Hanna filed a motion subsequent to that, and then’
the lasﬁ attached document I provided counsel also is
the ruling by the court of appeals after Ms. Hanna --
meaning there was a motion that was filed, is what I
was trying to indicate by the document.

/

THE COURT: Okay. All right. Well, let's just
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hear 1t. Go ahead, Mr;\Shaffer.

MR. SHAFFER: Your Honor, before we actually
begin, there is actually still a pending -- since
November of 2015 there has been a pending motion to
allow him to proceed pro se.

THE. COURT: We don't have hybrid representation
in this state.

MR. SHAFFER: Yes, Your Honor.

THE COURT: ©Now, what's it going to be?

MR. SHAFFER: I think the issue was when we
appeared before Judge John, what happened is that
Judge John said he wouldn't rule on that motion, he
would not rulern that until he was evaluated. He was
evaluated later on. I don't think there is any sort
of issue with the evaluation, but there is a pending
motion right now whether or not he's allowed to
proceed pro se.

MR. HIXSON: Just for procedural clarification,
what brings us into court today is the initial filing
by Ms. Hanna under a 2014 filing, that is before the
court. Subsequent to that, there was a motion filed,
and Mr. Shaffer actually -- we did an order
substituting gounsel so Mr. Shaffer became counsel for
Mr. Ward down in Georgetown County. Months subsequent

to that, then there was a filing of a motion to
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proceed pro se. That was a hearing in Georgetown.

During the course of the hearing in Georgetown, there

8

was a fair amount of supporting documentation of prior

applications by Mr. Ward asking for representation and

for indigent funds and there was a common theme
indicating that I'm a mental health patient, I'm
mentally i1l, I can't represent myself, I need
assistance, I cannot go pro se, I need money for
investigators and things like that. At that hearing,
I brought that to the attention bf the Court, as well
as certain filings that Mr. Ward had filed.

THE COURT: A hearing on that motion?

MR. HIXSON: On that motion. And then from
there, Judge John chose to have him evaluated by

Department of Health to see i1f he is a competent ~-— 1

don't know how to evaluate that issue.

THE COURT: Isn't that matter before Judge John?

MR. HIXSON: Yes;' And then that matter -- an
E-mail -- when Tristan Shaffer was doing a good job
trying to keep this caée moving forward, Judge John,
through an e-mail chain, said you have an evaluation
that said Mr. Ward is competent to stand trial, which
doesn't talk about the issues here, ahd then 1t says

please have the substantive motion heard in front of

anyone else, which 1s part of our frustration, you can
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tell, on why we are here, and obviously in discussions
in scheduling this with Mr. Shaffer he indicated his
intention of filing a motion to recuse Judge John or
Culbertson because both heard this case in PCR and
denied the PCR claims. Your Honor, that is why we
bring it before Your Honor.

THE COURT: Well, what is the status of the
motion to proceed pro se?

MR. HIXSON: It is pending after the initial

filings for a motion for a new trial. The issue of
that was never resolved. In essence, it was deferred
over.

THE COURT: What am I hege today on?

MR. HIXSON: Substantive motion that -- Natasha
Hanna's 2014 motion that Mr. Shaffer has adopted,
basically, and added into research and done a good job
with, but the substantive motion of what brings this
into the courtroom. The pro se representation is
representing for this motion, which has been filed by
two different attorneys.

THE COURT: Well, what 1is the status of the pro
se motion?

MR. HIXSON: It is still pending subsequent to

the substantive motion that was filed. That is --

does that adequately address what is going on? And
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i
then I have an additional affidavit also tHat was

given to me through Mr. Shaffer that indicates, once
again, the initial concerns of -- I don't know

Mr. Ward's mention health status, how he is doing, but
indicating of being mentally ill on Prozac and things
which are part of the substantive filings and
affidavit.

I guess, directly, Your Honor, to answer your
question, I would ask that Your Honor find as a hybrid
representation that Mr. Shaffer is representing
Mr. Ward at this time, deny the motion to proceed pro
se so we can get to the substantive motion, is the
request from the State.

THE COURT: Let me hear from you, Mr. Shaffer.

MR. SHAFFER:  I'll ask if the Court at least
questions my client whether or not he still wants 'to
proceed pro se. I believe that probébly needs to be
addressed before anything else. There 1s two other
issues before we actually get to the merits of --

THE COURT: Tell me what he wants to do.

MR. SHAFFER: Your Honor, I believe that -- I
believe the best thing for the Court to do is to
ask -- get his input. I think that he probably wants
to proceed pro se based off of éonversations I've had.

I had other conversations where he told me he wanted
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me to continue to represent him. I think ---Your
Honor, 1in an open hearing I feel a little hesifant to
comment on our discussions between each other, you
know, what we have discussed and strategy differences
we had.

THE COURT: Short answer: I don't know what he

\

wants, 1s that what you are telling me?
/
MR. SHAFFER: Yes, Your Honor.
THE COURT: Okay. Well, Mr. Ward, stand up.
Place him under oath.
(JODY WARD, having been duly sworn, testifiéd

as follows:)

THE COURT: What do you want to do? What is your

. position?

MR. WARD: The only thing that kind of worries
me -- the very first trial -- first page on Page 3,
the only thing that concerns me with this whole
matter, my lawyer filed it is on Page 3, Line 7:

Mr. Locklear: Your Honor, the --

THE COURT: I'm not concerned with that. I don't
want to get into that yet. I don't even want to get
there yet. I want to know what you want to do? We're
here in this motion. Do you want to proceed pro se,
or proceed with Mr. Shaffer?

MR. WARD: Well, T want to have an attorney the
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same way my family and friend hired Natasha for me.

THE COURT: You can't do both.

MR. WARD: TListen, I was trying to explain. I
had Ms. Natasha. They gave perjured testimony in
violation of Little v. Osmond and Bank v. Drakey
(phonetics) "when they presented a pair of tennis shoes
to my jury they knew didn't belong to the victim to
begin with. Just like he says right here, Let the

5th

record reflect I just served the 1 Solicitor's

Office, Greg Hembree, personally with a motion to

permit --

THE COURT: Mr. Ward, we're not getting into that
yet. We're not getting into that. What I want to
know --

MR. WARD: That is my concern, Your Honor.

THE COURT: -- 1s do you want to have Mr. Shaffer
fepresent you or not?

MR. WARD: Well, I mean, I don't have a problem
with.my lawyer. I have a problem with the

15th Solicitor's Office. They continue to hide --

)
THE COURT: That goes into the context of your
motion. We're not there yet.
MR. WARD: Yes, sir.
THE COURT: I want to know 1f you want Mr.

Shaffer to continue to represent you? wa, you can
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have all the conversations you want with him, but this
state does not allow hybrid representation.

MR. WARD: I understand that, Your Honor.

THE COURT: You have a right to represent
yourself. I thought that never was a smart decision
anyone made. I never have seen-anyone adequately
represent themselvés if they weren't trained, like a
lawYer is. pr, whether br not you proceed pro se or
whether or not you have your lawyer is a matter to be
decided by me, and the primary concern that I have,
first of all, is whether you want a lawyer or you
don't want a lawyer?

MR. WARD: I mean, I'vé hired two. Of course I
want a lawyer.

THE COURT: Okay. You have a lawyer.

MR. WARD: .I had him for two years.

THE COURT: Good. He should know about the_cése.

MR. WARD: Mr. Shaffer, for two years tell Your
Honor everything I've asked you to do and what you
ain't done and then we can get back wﬁere the same
position I was at the beginning.

THE COURT: Mr. Shaffer.

MR. SHAFFER: If responsible, could we have an ex
parte hearing essentially on this, because I don't

want to get into strategy of what I told him and what
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he wanted me to do in open court.

THE COURT: What are you proposing?

MR. S%AFFER: Clear the courtroom to tell the
Court any information relevant to this that is not
going‘to necessarily be public knowledge about, you
know, confidential communication between us.

THE COURT: We have a court reporter here. We
have a clerk. We have deputies here.

MR. HIXSON: I ask -- that is inappropriate to
know anything about the private conversations betwéen
those two for everyone's sake. When Mr. Ward just
indicated that he Qanted a lawyer, he said pretty
aggressively he wants one, and Mr. Shaffer is here.

THE COURT: I didn't think it is necessary. Mr.
Shaffer, he wants a lawyer. He's hired you. You are:
his lawyer, okay. I'm not going to get into‘any
disagreements you may have between the two of you as
to hbw you proceed or what is the best way to proceed.
That 1is sdmething you have to‘determine. You are a
iawyer. He's hired you. Now, present his case.

MR. SHAFFER: Your Honor, we actually have a
couple different -- because in our discussions through
e-mails, this was actually going to be to resolve
preliminary matters. The State has a motion pending

whether or not we actually get a hearing. My
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client -- and, you know, my client had asked me to
sqbpoena quite a few people. I would need to subpoena
quite a few people. We need to go into probably, at
minimum, a full day, probably closer to a
day-and-a-half of hearing on this in order to get all
of the witnesses.

THE COURT: Let's hear the issues as to whether
or not you are entitled to a hearing. Mr. Hixson.

MR. HIXSOﬁ: Thank you, Your Honor.

Procedurally, I think Your Honor has a baéic
understanding. I know that you are aware of the
court's filings relating to the defendants in trial.

I think it is important to have some basic
understanding of the appellant -- I mean of the
procedural status where we find ourselves. There is a
substantive procedurél basis Whe:e we find ourselves
after Mr. Ward's_conviction in 2003, as I recall --

THE COURT: This is a 29(b) motion?

MR. HIXSON: That's correct. My motion I filed
with the court is actually -- there is an initial
caption asking for relief under 29(a), but since we're
having a hearing, 29(a) is fine. That just means the
Court . can decide this issue based on the briefs of the
parties. Having said that, we're here, so let's not

worry about 29 (a).

512



10
11
12

13
14
15
16
17
18
19
20
21
22
23
24

25

513

16
513

So this specific basis for my request is this
comes up to be direct appeal,‘appeal to supreme court,
habeas relief, multiple appeals of PCRS; This is the
third PCR application to be denied. Those PCR
applications have been gone up on appeal.. The reason
why some ‘of that is important is because some of theé
allegations contained‘in the third motion for a new
trial, I think it was an assignment of error -- second
assignment of error concerning the foreman of the
grand jury also being involved with a tow company.
That was heard and ruled by the court of appeals as
cited. I guess my brief has specifics of it. That
filing was issued October 12, 2015 Anders final brief
of appellant. That was reviewed and dismissed by the
South Carolina Supreme Court, 2007.

So there is basically two reasons: It is a
successive PCR application, even if you read the-
caption of the case under a Rule 29 motion, the
allegations contained in there are the PCR application
under the relief -- under post-conviction procedures
as promulgated. I can go into more detail, I'm just
getting highlights. ‘

Of more concern, on October 8th the court of
appeals denied this exéct right to ap?eal because 1in

the rules it 1s a discreticonary motion. You have to
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suspend an appeal, you can't file another --

THE COURT: That is what Rule 29(b) says. It
says 1f you don't get -- you cannot file it during-the
pendency of an appeal without the appellant court
suspending the appeal to hear the motion.

MR. HIXSON: That's correct. That is my
understanding as well. )

THE COURT: Was this filed during the pendency‘of
the appeal, or not?

MR.XHIXSON: I;m just uéing the captions of it,
and the captions that I.provided to the Court
support -- this is Océober 9th of'2014, appellant's
motion to suspend appeél and for leave to file a
ﬁotién for a new trial is denied. Ms. Hanna's motion
was stamped in the interim with a filing cover sheef
that indicated that it was -- lét mé make sure the
dates are right. October 28, 2014. And then the
third document I provided to the Court was a final
ruling on the appeal, November 12, 2014.

THE COURT: Which was September the first of
2014, right? Or filed -- yeah.

MR. HIXSON: Case was filed and then the rule.

THE COURT: Order was submitted September 1 of
2014, which would have ended the appeal, I would

imagine, technically. So he filed -- it was filed
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after the appeal, right? )

MR. HIXSON: What I have is the court of appeals
issued the ruling of affirmative dismissal of the
PC? -- new trial claims on November 12, 2014.

THE COURT: When?.

MR. HIXSON: November 12, 2014.

THE COURT: Well, I'm looking at this and it
would say that that is when it was acthally filed --
okay. The order was filed.

MR. HIXSON: Yes, November 12, 2014. That is
when it became final because, otherwise, if --
otherwise it would have been over when they ruled
October 8t vou don't have permission to file a
new motion. That is when the first copy of the firét
order from the court of appeals i handed up.

THE COURT; I see whét you are saying now.

MR. HIXSON: So in tHe interim, this motion was
filed, the motion and all of them stemming from them
was 1lmproper. |

THE COQURT: Why would Ms. Hanna file a motion if
it was in violation of the rule?

MR. HIXSON: There are voluminous motion
practices in this case, pro se motions as well as --
it 1s voluminous, I know that. I know atlsome point

in time we didn't consent to a substitution of counsel
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because we were kind of aware of this. We didn't
oppose it if Mr. Shaffer wanted to represent him, so
he was relieved of counsel in December. Subsequently,
Mr. Shaffer did not file a new motion, but continued
to support the merits of the existing motion.

THE COURT: So that is one of your issues, that
it was filed in violation of the rule?

MR. HIXSON: Yeah. That's basically the easy
enough. The second one is this is third substantive
PCR application. There is time limits on a PCR
application.

THE COURT: And time limits on a 29(b).

MR. HIXSON: Very similar limits as well. If we
go to the specific merits of the allegations contained
in the motion, and I have case law to support the
merits of the other one. The first one is
straightforwarg enough, and that is the grandrjury
issue with Scott McKenzie assisting investigation by

pulling the vehicle out, being the tow truck driver,

-and pulling the vehicle out. The exact same

allegation was entered into the defendant's
substantive appeal on his Anders brief.

THE COURT: Appeal from the --

MR. HIXSON: Direct appeal.

THE COURT: Direct appeal from the conviction,
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which was done back in 2000 --

MR. HIXSON: Roughly 2005, in there.

THE COURT: Mr. Shaffer, what about that? That
was raised on direct appeal in 2005. I mean, goo&
gracious, and you file it again on a motion filed
2014.7 That is nine years.

MR. SHAFFER: Your Honor, one of the things 1in
the attachments to my memorandum, I had affidavits in
there'. Essentially this is what happened. My client
didn't have any proof of it at the time. He just had
a name. That is all he had, a name. Then -- and then
he actgally had somebody go question Mr. McKenzie.

THE COURT: In nine years th didn't he have
someone question him?

MR. SHAFFER: He'did, Your‘Honor, have someone
question him. The thing is that Mr. McKenzie said’
something different and then changed his story léter.

THE COURT:V The key is this: What was available
now that was not available then?

MR. SHAFFER: Your Hoﬂor, I think that he
basicélly sent out a private investigator -- and was
able to financially hire his own private investigator
to go out.

THE COURT: Why didn't he do it back then, nine’

years ago?
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MR. SHAFFER: I don't think he had the financial
resources to do so, Your Honor. |

THE COURT: Okay.

MR. HIXSON: I have been provided by counsel an
affidavit of the tow truck driver, &and specifically on
that I don't know the merits of it. I know it is in
an affidavit, but in that he -- I think Mr. Ward
indicates a prior difficulty with Mr. McKenzie and
fights with him in the year or so leading up to the
substantive murder. Mr. McKenzie was known to
Mr. Ward and the family prior toAtrial. Of course you
see ﬁhat the charging document, the signatﬁre of the
foreman is on the face of the grand jury.‘

THE COURT: That is Mr. McKenzie?

MR. HIXSON: Yes. And in addition to that,
certainly if there was somé confusion, you know, the
rules provide for one year after discovery this
information, one year after tfial, that doesn't
cover -- I mean, that is substantially further after.
I haven't even gotten to the merits where we're
piercing into a grand jury proceeding in a grand jury
room and elicit testimony and transcripts, which Your
Honor knows you can't do that.

THE COURT: How in the world can you do that?

MR. HIXSON: I have case law that cites
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specifically why we do not -- improper to do that.

THE COURT: I mean, 1t is only in the most
extreme cases that the Court allows an inguiry into
subpoenaing of jurors, grand jhry members.

MR. HIXSON: I'm referring to State versus
Sanders. Anyway, I'm not relying on that at this
point in time. This is a motion to dismiss} so i'm
not talking specifically, I'm referring to the prima
fascia evidence that the information was known
certainly within one year after the conviction on the
grand jury issue.

THE COURT: What other issues does he have?

MR. HIXSON: The other two issues cited was

composition of the jury testimony. I want to be sure

that I have Ms. Hanna's motion correctly. Juror No.
39, elemerits of -- 29, excuse me, Melissa Cooper. The

allegations was at the time of the trial was related
by marriage to one of the State's witnesses) Kevin
Cooper.

THE COURT: Second cousin by marriage or
something?

MR. HIXSON: Yes, interestingly enough. I have

an affidavit provided by counsel as 1t relates to

Ms. Cooper. There is two different affidavits filed
by counsel, sworn affidavits. They are 1inconsistent.
\
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The first claims that she was related to Kevin by her
third cousin by marriage, and then the other affidavit
indicates second cousin. So I'm not sure -- second or
third cousins are contradictory affidavits filed by
counsel. |

THE COURT: Those relationships would have been.
discoverable.

MR. HIXSON: At the time of trial. The specific
allegations contained in the motion itself is that the
witness list was provided, and there is voir dire.

The background information was provided through normal
C
jury selection process that we have. Kevin Cooper,
apparently, testified to some degree --
paraphrasing -- that ammunition -- somehow relating to
ammunition in the trial. So Mr. Ward had a personal
relationship, apparently, or knew Kevin Cooper,
according to the vague transcripts. But the point is
at jury selection, certainly oné year aftér, that
relationship was known.

In addition to that, I actually had tried to pull
out the charts and the gquestion asked: is anyone
related by blood or marriage to any potential
witnesses -- and I'm paraphrasing, and Mr. Shaffer can
correct me 1if there is a more in-depth question there,

but third cousins by way of marriage, it is like
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1 9 degrees of consanguinity on the marriage side that
2 I'm not even sure -- youlknow, to try to get to a

3 juror misconduct claim we're talking to a level of

4 juror misconduct that, for instance, not telling

5 someone you are married to a victim advocate or you

6 are cooperating with a victim advocate as you are

7 prosecuting the case, but not third levels of

8 consanguinity. The point is that goes to the merits
9 as it specificaily relates to was there any

10 information known one year after -- known at the time
11 of trial, and certainly one year after. It was not

12 installed in any of the three prior PCR applications
13 either. | |
14 The last one 1is Jurof 39, Bernadette Gardner,
15 knew the defendant before trial as she went to school

16 with his brother and failed to disclose the

17 rélationship during voir dire. So that was a

18 preexisting relationship. In the mémorandum

.19 supplementing the information, Mr. Shaffer indicates
20 in his memorandum that he went to school wifh them.
21 They didn't indicate any friendship or business

22 relationship. Tﬁe question asked of the jurors at
23 that time were do you‘have any close personal

24 relationship, friendship -- and I'll try to find

25 Mr. Shaffer's memo, but he flushes a little bit out of
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the nature of the voir dire question. On

Mr. Shaffer's filings it indicates, Ms. Gardner had
prior knowledge of the defendant and his family as a
result of his connection. She went to school with
Mr. Ward's brother. The Court asked on voir dire
whether any juror was friends.or business
acquaintances with Mr. Ward; there was no response.

That is the allegation. That was certainly known
prior to trial. If there was a close relationship, it
was known prior to trial or .certainly after.

THE COURT: Is there any evidence that any of
this was prejudicial or that the witness had any
prejudice for or'against him?

MR. HIXSON: No, Your Honor. The case law .
provided by counsel I think specifically talks
about -- and this goes to the merits of it -— 1f there
was an innocent -- if it was an intenéionél misconduct
then i1t may go to bias, and Your éonor may find an

intentional lack of disclosure. But an innocent

disclosure is presumed non-bias. If it i1s an innocent

disclosure like under that gquestion someone that went
to the school with the defendant's brother, it was
known during that time period, and the guestion was
are you friends or business acquaintances, and it is

pretty —-—- quite possible that failure to answer -- 1if
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1 it is true, I don't even know if it is true or not,

2 but I'm talking about just allegations on its face to
3 talk about I'm not a friend or business acquaintance,
4 well, someone went to school with my brother, you

'5 don't necessarily know that. So that just runs to if
© it is an innocent omission, not an intentional

7 disclosure like I'm married to a victim's advocate in
8 the Solicitor's Office. That is hard to not know when
9 the question is asked do you help with victim
10 organizations. That is tough to imagine. The case
11 laJ provides some of that delineation.
12 So those are the three specific motions. Mr.
13 Shaffer, in his memorandum, includes anotﬁer one that
14 is got included in the motion. I think it 1is

15 appropriately to address it. ..It 1s related to Juror
16 48, Judy Harper. Ms. Harper was related by marriage
17. to a witness liéted by the defense, Tony Harper. She

18 failed to disclose the relatibnship. She, along with

19 others, were asked if they were related by blcod or
20 marriage. Mr. Ward or Mr. Shaffer at some point in
21 time provided an affidavit of Priscilla Harper who
22 specifically in the affidavit says I'm not really sure
23 if they are related, I'm not sure if we are related by

24 blood or not. The point is beyond that, and the

25 allegation contained in it, it i1s a defense witness.
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It is their own witness relating to that issue. That
would be something that their own witness would know
at the time of the trial, and certainly one year after
to disclose it under the Rule 29 (b) motion or one of
the three PCR applications, and none was included af
that time.

THE COURT: Mr. Shaffer.

MR. SHAFFER: Relating to these jurors that heard
the case, the ones I listed, I think the case law that
I sent the Court is pretty definitive that the Coﬁrt |
has to have a hearing to determine the failuré to

disclose was intentional or not intentional. I think

we've cértainly established there is some evidence

“that they were related, that they would violate these

questigns; therefore, I think a hearing is appropriate
based on both Bryant and McCoy. McCoy is obviously a
PCR case, but there 1is also Spartman and Woods that I
also would sent to the Court. That says, basically,
that the inquiry you make is whether or not it is
intentional. If it is intentional, then it could be
-- if it could be the basis, 1f he could have had the
right to challenge or strike that person, then it
basically 1is grounds: for a new trial.

THE COURT: Haven't you raised these issues prior

to this?
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MR. SHAFFER: Your Honor, I think the issue was
is through the affidavits you can see that he got the
grounds for the§e -- after the fact. These are all
the things that he discovered later whenever he hired
the private investigafor when he went out there and
talked to them. I think these were grounds after the
fact.

THE COURT: Well, talk to me about evidence in
the case and what you spspect might have been jqror
misconduct. How does Rule 29(b) look at the two? ‘I
mean, if we tried the case again, we ostensibly again
would hear exactly the same evidence.

MR. SHAFFER: Your Honor --

THE COURT: What new evidence would your client
present? What'eviden@e would he show?

MR. SHAFFER: Evidence present to the Court? I
think that he would have certainly --

THE COURT:, Don't tell me what he would have,
because "would have”™ doesn't count. I'm talking about
something new.

MR. SHAFFER: Your Honor, he would have the DNA
teéted off the shoes he believes that several
witneéses perjured themselves.

THE COURT: Did you have DNA you had tested?

MR. SHAFFER: No, we do not.
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THE COURT: So that is pure speculation?

MR. SHAFFER: Your Honor, that is -- and I
understandi I'm addressing the Court's question.
That is the reason it was not included in the motion.
I think if you look at the case law and everything
related to 29(b) get sort of muddled. Since the
enactment of the PCR Act, clearly the courts have
allowed 29(b) to go forward. There is many cases out
there, appellant cases, where.they address appeals

from 29(b)s after the enactment of the PCR act. But

the issue is it seems to be two different things. It
seems to be basically the regular span evidence -- I'm
using the case span factors. There is like five

factors that basically defines what new evidence that
you would submit to a jury would be.
| THE COURT: Tell me this: Under what rule, under

what theory, has the courts traditionally approached
cases involving alleged juror misconduct? Have they
approached 1t from the Rule 29? How have they done
it? Or has it been PCR? How has the court looked at
these issues?

MR. SHAFFER: Both, Your Honor. Basically there
is cases that go both ways. If you look at McCoy,
McCoy 1s a PCR case, the most recent case is the

reason I'm talking about 1it, but if you look at McCoy
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basically all of the cases that are cited in the McCoy
opinion, which inciudes Bryant, Sparks and Woods, all
of those are basically 29(b) motions. So the Court
has allowed them to actually look at -- has allowed
the court of general sessions to look at motions for a
new trial. Also under McCoy, you can do it és a PCR.
They basically say McCoy 1s proper for a PCR as we&l.

THE CQURT: Why wasn't it raised in the PCRs?

MR. SHAFFER: Whenever he filed his previous
PCRs, these are new iésues he did not know abQut. I
understand the State's position on the grand juror,
and I'm not waiving that, I'm saying that we
discovered new»evidence relating toc that. But the
other petite jurors, all of that is newly discoveréd
evidence, Your Honor.

THE COURT: These relationships existed. He's
from Georgetown County. If he can discover it ndw,

what has happened that would make it so that he could

discover it that wasn't available back during trial?

I mean, the facts are there. Relationships are
relationships.
MR. SHAFFER: Whenever he goes up -- you know,

what the rule requires is that he uses reasonable
efforts. He's been incarcerated since the trial, Your

Honor. He has limited resources. He hasn't been --
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1 THE COURT: How about before the trial?

2 MR. SHAFFER: Your Honor, vyou wouldn't.know all
3 of this stuff before the trial about whether or not

4 witnesses made mistakes or -- unless he automatically
5 knew who the witness was and their background and

o family tree, he would not know that before the trial,

7 Your Honor. And I think that probably it would be --

8 if reasonableness is his attorneys have to go look at
-9 family trees of all of the jurors -

10 THE COURT: Wouldn't that be the case in every
11 single trial then? .

‘12 | MR. SHAFFER: Whenever it comes up that jurors
13 lie, I believe it would be the Sése in every single
14 trial, that you could raise this as an issue in any
15 trial if you found out that a witness lied about a

16 relationship. ‘

17 THE COURT: What witness lied about a
18 relationship? Jurors or?
19 MR. SHAFFER: I apologize. I misspoke. If you

20 found out that the jurors lied about the relationship
21 or failed to disclose the relationship, then the

22 question 1is, well, why did you fail to disclose it?

23 If they failed to disclose it because I didn't know he
24 was related to me, then you don't get a new trial.

25 THE COURT: Years ago we had a probate judge --
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actually, it was -- he was the father of Judge Sidney
Floyd, Judge W.C. Floyd years ago when I first started
practicing. He made an interesting comment to me one
day. He said, you know, if you're third generation
Horry Codnty, you're related to every other third
generation Horry County somehow. So you are going to
find -- it 1s not true now because we've had so many
people come in now, butAat that time, everyone wés
related to everyone. I'm probably related to

Mr. Gerald back there somehow, but who knows. I mean,

if you dig deep enough, you'll find somecone 1is

related. The only person I'm sure I'm not’relatedito
is Ms. Dahl here, and she's from Colorado. I don't
think I am, but.could be anyone else. I mean, what do
you propose to do, Mr. Shaffer?

MR. SHAFFER: Your Honor, I would like a hearing
to question these witnesses about why they did not --
T meah these jurors on why they did not disclose
relationships to witnesées. Also, the question would
be to officers because there is a second side to this,
essentially related to that grand juror. There 1is
dfficers that testified in front of them, which if you
look at the affidavits submitted, basically it shows
that they did not disclose this. They were clearly

there whenever the grand juror helped pull the car out
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1 of the water and then testified in front of them at

2 grand jury, and no one bothered to mention this to'the
3 defense, Your Honor. So I ask to gquestion those

4 witnesses as well.

5 THE COURT: Since when does the defense get to
6 interfere with the grand jury?

7 MR. SHAFFER: Your Honor.

8 - THE COURT: You don't even know wQen the grand
9 jury 1is taking your case up. |
10 MR. SHAFFER: I understand, but it is a
11 challenge. If we were pfetrial and I moved to quash
12 an indictment because of the fact that a grand
13 jury assisted officers in the investigation of the

14|l case, I think that motion would likely be granted.

15 THE COURT: You know that the grand jury has

16 investigative powers of-its own? Are you aware of

17 that?

18 MR. SHAFFER: I'm aware of that. The thing is --
19 MR. WARD: You need to read that right there.

20 The case right in the law book.

21 THE COURT: Sit down, Mr. Ward, let your attorney

22 address the‘Court.

23 MR. SHAFFER: Your Honor, I understand the grand
24 jury can question and bring witnesses into guestion
25 them. The thing is what we have 1is the foreman of the
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grand jury who happened to actually --

THE COURT: Towed the car.

MR. SHAFFER: Yes. He was present at the scene.

THE COURT: \What do you think that had to do with
anything?

MR. SHAFFER: Your Honor, I think he assiéted the
officers in doing --

THE COURT: Towed the car.

MR. SHAFFER: He also -~ he. basically was 1in
custody of some of the evidence.

THE COURT: He towed the car, right, Mr. Shaffer?

MR. SHAFFER: Yes, he towed it out of the lake
and witnessed gﬁe bullet holes in the car. He had
seen, you know, the condition of it when it got pulled
out of the lake as well.

THE COURT: Mr. Hixson.

MR. HIXSON: Two clarifications. On ‘the

application of McCoy and Wood, one of the reasons why

it is important to recall this is not couched as a PCR
application, and that is key because we've already
done three. What McCoy does is eliminate one of the
key parts. We're not talking about Rule 29 (a), and
that 1s, is the material -- 1s the'information
material to the issue of guilt or innocence, not just

impeachment. So if you apply a Rule 29(b) standard to
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this, Clark versus State clearly says to obtain a new
trial, that would probably change the result if a new
trial was granted, has been discovered since trial,
could not be discovered before, is material to the
issue of guilt or innocence and merely accumulative or
impeaching. A PCR claim eliminates that guilty or
innocence problem, so it is easier to get relief under
a jury misconduct claim under a PCR status because it
eliminates that that Your Honor has to apply since
we're here on a Rule 29 motion.

So this information has to be material to the
issue of guilt or innocence, and that is why your
question as to what would the State do differently
based on this information .goes to the fourth element
of Clark. In those cases, I would bring the Court's
attention to State versus.Spartman provided by
counsel. State versus Wood, in that case it was a
Rule 29(b) failure to disclose the voluntary victim
advocate 1in the Solicitor's Office that prosecuted the
case worked there for three years, and after the jury
returned 1its verdict, but before the Court imposed the

sentence, the defendant moved for a new trial based on

that right then.

THE COURT: I mean, Mr. Shaffer, do you suppose

that they could -- would fail to get an indictment?
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MR. SHAFFER: Your Honor --

THE COURT: If they submitted this case to the
grand jury again, do you suppose they wouldn't get an
indictment?

MR. SHAFFER: Your Honor, I think there wouldn't/
be a'problem with the indictment. Thepe wouldn't be
an issue.‘ My client has asked me to submit, and I
fhink'l put 1in an é—mail, I did nof send a copy of the
case, but it is called Vasquez versus Hillary, U.S.
Sﬁpreme Court Case that says that the indictment -- if
there 1is.

MR. WARD: It says fight there in the law book.

MR. SHAFFER: .If there is a history of

prosecutorial misconduct, it can invalidate the

process and create a structural error.

' THE COURT: Do you have a history?

MR. SHAFFER: Yes,.Your Honor. I think there is

_multiple‘pretriéi motions in this. Your Honor, I

apologize; There is multiple pretrial motions where

there was discovery issues that ultimately led to --

at one point I think the defense attorney said, hey, I

"can't possibly be prepared with all of the discovery

violations that have taken place. There is also the
issue related to the fact --

THE COURT: Was that addressed on-direct appeal?
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MR. SHAFFER: Your Honor --

(Mr. Ward confers’with Mr. Shaffer.)

MR. SHAFFER: \He raised a prosecutorial
misconduct issue. It wasn't directly related --

MR. WARD: Yes, it was.

MR. SHAFFER: The issue related to -- obviously
the two officers who .were involved in -- testified‘in
frdnt of the grand jury failed to disclose this. I
think that they were required to do so, and to not do
so 1s prosecutorial misconduct. I'm not saying that
they necessarily went to the Solicitor's Office and
made a decision as a whole not to do it, but their
actions are imputed'ﬁo the State as weli. That was
not disclosed to my client prior to trial.

THE COURT: What wasn't disclosed?

MR. SHAFFER: The relationship between Scott
McKenzie and the -- the foreman of the grand jury.

THE COURT: But it is on indictment and your
client knows who he 1is, ;ight?

MR. SHAFFER: Yes, Your Honor. I think that
there was an issue related to whether or not héltowed
that vehicle or towed a separate vehicle that was
questionable. My understanding is that -- I think we
can probably get a witness here to say, essentially,

he misled Mr. Ward beforehand.
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THE COURT: Did anyone from the defense go and
ask him?

MR. HIXSON: Yes, Your Honor.

MR. SHAFFER: Not prior to trial, Your Honor.

MR. WARD: No, not prior to trial.

MR. HIXSON: We want to clarify. I have a
written order signed by Judge Breeden. Judge Thomas
was the trial judge at the time. Procedurally, 1t
indicates that she asked Judge Breeden to hear these
pretrial motions concerning any allegation of
prosecutorial misconduct and discovery violations. I
handed Counsel a copy of the order. We want to make
sure that is a copy of the Court's exhibit for those
allegations, that they were heard and denied.

THE COURT: Allegations of?

"MR. HIXSON: Of prosecutorial misconduct for
failure to provide discovery by Judge Breeden prior to
trial. That is stamped and in the clerk's file in
Georgetown County. That was held with Judge Thomas,
Paula Thomas,\excuse me, to have Judge Breeden hear
those issues.

Specifically as it relates to Scott McKenzie,
counsel provided -- defense counsel provided -an
affidavit alleging it to be Scott McKenzie's affidavit

where he states his role in towing the truck. I'11
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provide, if need Dbe. He specifically refers to his
role as a grand jury juror, doesn't remember any
specific details of that, but he was forthright.
Defense counsel provided that affidavit to our office.

As it relates to the case law concerning grand
jury secrecy, I have a couple of cases for the Court
to consider, State versus Bradford. The take-away on
Bradford, 256 South Carolina 51, the Court -- our
supreme court says 1t 1s a set rule that grand jury
jurors cannot testify as to how they, or any other
fellow, voted, what induced them to find an indictment
or as to opinions voiced by fellows or themselves upon
any qﬁestions properly before the Court. While we
find there is no factual basis to support the motion,
it was also properly denied because it was not timely
made.

~THE COURT: That is?

MR. HIXSON: Bradford, Your Honor. That is just
relating to grand jury secrecy and impaneling grand
jury. State versus Sanders, 251 South Carolina 431.
It specifically refers to the grand jury such as
prohibited by the cloak of secrecy which has always
been flown around the deliberations of that body.
State versus Rector, no one, not even the presiding

judge, may evade the secrecy of the grand jury's
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déliberations to inquire what influences moved theh'in
their acts or ascertain how any members may have
voted. So the trial judge in this case is dlearly
right when he ruled that he could take no step looking
to obtaining the,information as to the number of grand
jury Jjurors concurring in the indictment, and that is
a copy for the Court.

THE COURT: All righé. All right. This is what
I want yod to do. I want you to both to submit
proposed orders ‘to meloﬁ the one issue of whether of
not this Rule 29(b) motion should be dismissed, and
then we'll schédule a hearing. if 1t 1is neceésary,
okay.

MR. WARD: May I please the Court?

THE COURT: No.

MR. WARD: A Hearing has already been granted.

THE COURT: Sit down, Mr. Ward. | 7

MR. WARD: I've already been granted --

THE COURT: Sit down.

MR. WARD: It is in the transcript.

MR. SHAFFER: He did actually -- in front of
Judge John back in December of 2015, Judge John did
say on the record that there was going to be a hearing
at a later date.

THE COURT: Why is it being argued before me for
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last hour then?
MR. WARD: That is what I asked him.
THE COURT: Sit down and shut up, Mr. Ward.

t say another word or I'll hold you in contempt.

Ward, you have an attorney. You interrupted all
rnoon. I don't want to hear from you again,
Ward. Mr. Shaffer is here to speak to me. Those

ursts will not‘be tolerated.

MR..WARD: I apologize.

THE COURT: Mr. Gérald, one .more word out of
Ward, remove him from the courtroom, okay.

PEPUTY : Yes, sir.

THE COURT: Why have I been hearing this for the
hour and questioning you about it if Judge John
édy heard the same motion? I thought Judge John
sed himself? Where are werwith this thing?

MR. HIXSON: He did not hear a motion. He didn't

any substance of any of this, didn't hear any of
discussion. It simply was scheduled and then it
to a pro se -- motion for the pro se proceeding.

drug on for a year or so with the Department of
al Health not figuring out how to evaluate a

nt to see if he could represent himself.
mately, we figured out a way, provided a packet of

rmation so they could evaluate Mr. Ward to see if
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he could. Once that information came back that he is
competent, which we knew that. He is competent. That
is not the issue. Then it said let's schedule this

for hearing on the merits, and we received an e-mail
from Judge John, who then was the chief administrative
judge, SChédulé“fhis in front of any other judge.

When I had a discussion with Mr. Shaffer about it, Mr.
Shaffer indicated to me in conversations he had with
Mr. Ward that they intended to file a motion to recuse
Judge Cuibertson, because he denied PCR, and Judge
John, beéause he denied PCR prior to this.

So, Your Hohor, absent of a visiting judge, the
only other judge scheduled in this circuit was in
front of Your Honor.

THE COURT: I understand, but why am I hearing
now a motion to dismiss that was heard?

MR. HIXSON: No. None of the merits was ever
heard. None of this was ever heard before.

THE COURT: Mr. Shaffer just told me it was.

MR. SHAFFER: Your Honor, Judge John merely said
we're going to schedule a hearing in an actual case.
This is essentially what Judge Culbertson ordered
previously, that there be a hearing on merits. Judge
John confirmed there would be a hearing on the merits,

that is my client's primary concern 135 that,
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essentially, the State moved to dismiss fairly
recently off of that -- I think it was in between the
last --

THE COURT: I find that is included in the
hearing of the merits. You filed a motion to dismiss,
I understand, right?

MR. HIXSON: It is clocked aﬁd filed based on --

THE COURT: All right. I want briefs filed on
that within ten days. I want briefs on it from each
of you, that one issue, okay? Thank you. Mr. Hixson,
I don't know what got introduced there or not.

MR. HIXSON: I will attach them to my brief on
the merits.‘

THE COURT: Okay, then. Thank you.

(whereupon, the hearing concluded.)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIAL CIRCUIT
' )
STATE OF SOUTH CAROLINA )
) CASENo:  2003-GS-22-1030, 1031
_ )
V. )
) STATE’S MOTION TO DISMISS :3
) DEFENDANT’S MOTION FOR, =5
) A NEW TRIAL BASED ON= %
JODY LYNN WARD ) AFTER DISCOVERED EVIDENCE
. - ) £ oo
Defendant. ) .
) -

~3

(]
i

Now comes the State of South Carolina in response to Defendant’s Motion for a New
Trial Based on After Discovered Evidence filed on October 28, _2014‘. The State respectfully "
requests the Court dismiss the motion as a matter of law as the relief requested is improper and

procedurally barred. SCRCrimP Rule 29(a) provides that a post-trial motion “may, in the

discretion of the court, be determined on briefs filed by the parties without oral argument.”

This motion fails as a matter of law as a violation of SC Code of Laws §17-27-90, and
the time limits in §17-27-45(C) and the Court’s holding in State v Hunter, 271 S.C. 48 (1978).
The substance of the motion contains information that was known to the Defendant and the »
Defendant’s trial counsel at the time of trial. In fact the Defendant included the exact same
allegation of improper grand jury conduct as issue two in his October 12, 2005 Anders Final
Brief of Appellant, which was reviewed and dismissed by the South Carolina Supreme Court on

January 26, 2007.
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The Defendant has filed 3 PCR applications which have been denied and the denial
affirmed on appeal. The claims cited by the Defendant in the current motion were known to the
Defendant at the time of all the previous successive PCR applications. Rule 3 of the Post-

Conthxon Procedure rules promulgated by the Supreme Court under the authority of §17-27-

110 states in relevant paﬂ “Under Sectlon 8 of the Act successive appl1cat1ons for relief are not
10 be entertained, and the burden shall be on the applicant to establish that any new ground raised

in a subsequent application could not have been raised by him in the previous application.”

Additionally, on October 8, 2014 the South Carolina Court of .Appeais denied the
Defendant’s Motion to Susp'en'd. Appeal and for Leave to File Motion for a New Trial Based on-
After Discovered Evidence.. The Defendant, through Counsel apparently disregarded this order
and filed thls Motion.on October 28, 2014 in violation: SCRCrimP Rule 29(b) and Rule 4(b)
Subsequent Application for Order after Refusal. The Court of Appeals issued their ruling
affirming the dismissal of the Defendant’s PCR and new trial claims on November 12, 2014.

The Court granted a substitution of counsel on or about December 10, 2015.

Finally, if the Court does rely on Rule 29(b), in ruiing on this motion, the State asserts
that the information cited by the Defendant was known to the Defendant and counsel or could
have been ascertained by the exercise of reasonable diligence prior to and at the time of trial in
2004 and certainly within one year after conviction. Th_e grand jury foreman signed his name to
the face of indictment which is the quintessential notice document to the Defendant prior to trial.

Juror background information and the State’s witness list was provided to the Defense during
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voir dire which occurred prior to jury selection. That information continued to be available for

one year after conviction and is not new “evidence” as to the defendant’s guilt.

For all the foregoing reasons the State respectfully requests the Court dismiss without

oral arguments the Defendant’s motion as procedurally b | and factually msufﬁc1ent

/LM

Scott Hixson
Chief Deputy Sohc1tor
\ 15" Judicial Circuit

Conway, S.C.
September 6, 2017
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN )
)
The State of South Carolina, ) Case No.: 2003-GS-22-1030; 2003-GS-22-
) 1031
)
- Plaintiff, ) :
' ' ) MEMORANDUM IN SUPPORT OF
)  DEFENDANT’S MOTION FOR A NEW
) TRIAL BASED ON AFTER
) DISCOVERERED EVIDENCE
v. ) '
)
Jody Lynn Ward, )
' )
Defendant. )
)

On October 30, 2014, Defendant, through his then attorney Natasha Hanna, filed a motion
for a new trial based on after discovered evidence. In addition to the arguments raised in
Defendant’s October 30, 2014 and the arguments to be raised at a hearing on this matter, Defendant
respectfully request that the Court Grant his Motion for a new trial based on the following:

BACKGROUND

Procedural History
The record in this case is rife with examples the Defendant being limited by the State’s
failure to disclose information. There were three pre-trial hearings related to the State’s failure to
\ disclose information. App. 1-198. At one point trial counsel stated, “nobody could properly prepare
with the statements that [the prosecution has] made, what they've presented to us as what we

thought was true.” App. 185, Il. 15-17.

Page 1 of 6
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In keeping with trial counsel’s statement, Defendant was convicted. Appellate Counsel,
Robert Dudek, filed a direct appeal pursuant to Anders v. California. App. 931-943. This appeal
was dismissed.

Defendant the filed a PCR. For the PCR Defendant was répresented by Bobby Frederick.
An evidentiary hearing was convened on May 1, 2008 before the Honorable Steven John. The PCR
court denied the PCR in an order dated May 15, 2008. Defendant’s PCR appeal was also dismissed.

On October 30, 2014, Defendant, through his then attorney Natasha Hanna, filed a motion
for a new trial based on after discovered evidence.

Summary of Allegations

At trial, the state’s theory was that Defendant shot and killed Wilford Brpwn and Elton
Rutledge. The State argued that on August 2, 2002, Defendant borrowed his wife’s Suzuki ‘and
meet up \yith Brown and Rutledge. The State alleged that Defendant then killed Brown and
Rutledge and buried their body in the woods, and then dumped the Suzuki in Dawhoo Lake.

DISCUSSION
L The foreman of the grand jury in Defendant’s case, Scott McKenzie, assisted the

investigation by pulling the vehicle, that was alleged to be at the scene of the shooting,
out of Dawhoo Lake.

Relevant Facts

During the pendency of his direct appeal,; Defendant became suspicious that the foreman
of his grand jury, Scott McKenzie, also assisted law enforcement in pulling the vehicle out of"
Dawhoo lake. Although he had no proof or record of this suspicion he raised this in a pro se Anders
brief.

Sometime between 2005 and 2006, Defendant requested that his uncle question McKenzie.

(See Exhibit A—Affidavit of Rondie Ward). At that time, Mr. McKenzie informed Rondie Ward

Page 2 of 6
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that he did not assist in pulling out the Suzuki. (See Exhibit A—Affidavit of Rondie Ward).
Although Defendant continued to expect that Mr. McKenzie was lying, Defendant was limited on
pursuing this matter without proof.
On June 12, 2014, Defendant obtained an affidavit from Deputy Gary Todd of the/
éeorgetown. County Sheriff’s Department. Mr. Todd indicated that he worked on Defendant’s
- investigation with Investigator Emest Hampton. Mr. Todd indicated that he was present when the
S\uzuki was pulled out of the lake. Mr. Todd further indicated that Scott McKenzie was the tow
truck driver that pulled the Suzuki out of the lake. (See Exhibit B—Affidavit of Gary Todd). Erest
Hampton indicated that he presented Ward’s case to the grand jury. (See Exhibit C—Affidavit of
Ernest Hampton). However, Mr. Hampton was uncertain whether that information was provided

to the Solicitor’s office.

Defendant’s Fourteenth Amendment Right to Due Process was violated when the Grand
Jury Foreman was involved in assisting law enforcement in recovering evidence.

An indictment returned by an unbiased grand jury is insufficient to call the trial on the
merits of')lthe case. See Costello v. Un'tl'ted States, 350 U.S. 359, 76 S.Ct. 406 (1956)_.(holding that
an indictment returned by a legally constituted and unbiased grand jﬁry, if valid on'its face, is
enough to call for trial the charge on the merits). State law gives criminal defendants the right to
have their cases presented in a fair grand jury system prior to facing trial. See S.C. Const. art. I,
sec. 11. |

In this case, Scott McKenzie swore witnesses over the grand jury proceedings in this case.

See S.C. Code § 14-7-1550. Since, Scott McKenzie, was actively involved in the gathering of

evidence in this case he should not have been allowed to sit on the grand jury in this case.
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Defendant is entitled to a new trial based on the State’s failure to disclose that the Grand
Jury Foreman’s connection to the investigation.
The State engages in misconduct when they fail to disclose potential juror is not impartial.

Cf Williams v. Taylor, 529 U.S. 420, 441, 120 S. Ct. 1479, 1493, 146 L.Ed.2d 435, 454 (2000)

(remanded a case for further hearings on prosecutorial misconduct claims when the prosecutor”

failed to disclose information of potential juror bias). Additionally, the knowledge that the Grand

Jury foreman assisted in pulling the car out of the lake is imputed to the prosecutor even if the
officers did not advise them of it. See Kyles v. Whitley, 514 U.S. 419, 437, 115 S. Ct. 1555, 1567,
131 L.Ed.2d 490, 508 (1995) (“This in turn means that the individual prosecutor has a duty to learn
of any favorable evidence known to the others acting on the govemment'é behalf in the case,
including the police.”).

- The record clearly indicates that Scott McKenzie was the foreman of the grand jury that
indicted Defendant on the above referenced charges. If Emest Hampton and Gary Toad were

present during when the sidekick was pulled from the lake by Scott McKenzie; and then presented

the case to a grand jury including Scott McKenzie, this information should have been disclosed to

Defendant. Failure to do so was prosecutorial misconduct.

1. Petit Juror Misconduct

“[A] new trial is warranted on the basis of juror misconduct if it is shown that (1) the juror
intentionally concealed information; and (2) the information concealed would have supported a

challenge for cause or would have been a material factor in the use of the party's peremptory
challenges.” McCoy v. State, 401 S.C. 363, 371, 737 S.E.2d 623, 627, (2013).

Juror 19-Marissa Cooper
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Marissa Cooper failed to disclose a relationship the a State witness. Kevin Cooper was
listed as a potential witness. Juror Number Nineteen, Marissa Cooper, was asked along with the
other jurors, whether she was related by blood or marriage to any of the potential witnesses. At no
point did she fespond to this question. Kevin Cooper testified for the State against the Defendant.
Marissa Cooper was in fact; at the time, related b_); r-r-larfiag.e‘to Kevin Coopel;. Thejur(;r, Mariséa
Cooper, was married to James D. Cooper. James D. Cooper’s grandfather was Walter Cooper. The
witness, Kevin Cooper's, grandfather was Walter Cooper's brother. (See Exhibit D—Affidavit of
Nicole Ward). Therefore, Marissa Cooper and Kevin Cooper were second cousins by marriage.
Marissa Cooper intentionally conic:ealedvthis relationship.

Juror 48- Judy Harper

Judy Harper was related by marriage to a witness listed by the Defense, Tony Harper. She
failed to disclose this relationship. She, along with the other jurors, were asked in voir dire whether
they were related by blood or marriage to any of the potential witnesses. Tony Harper was listed
and read as a potential witness for the defense. There was no response from the jury. Ms. Harpér
was called and served as a juror in the trial égéinst Mr. Ward.

Juror 39-Bernadette Gardner

Bernadette Gardner went to school with the Defendant's brother. Ms. Gardner had prior
knowledge of the Defendant and his family as a result of this connection to the Defendant's brother.
The Court asked on voir dire whether any juror was friends or business acquaintances with Mr.
Ward. There was no response from any member of the jury. Thé question was reasonably
comprehensive and the answer would have supported a challenge for cause. Therefore, Ms.
Gardner intentionally concealed this relationship from the Court. Ms. Gardner was called and

served as an alternate juror in the trial of Mr. Ward.
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II.  Testimony Concerning Elton Rutledge’s Shoes
During the trial, the state introduced two white Adidas shoes that were found in the autopsy.
The State re-called Latrese Rutledge and Elton Rutledge, Sr. to identify the shoes as belonging to
Elton Rutledge Jr. Defendant asserts that this testimony was False. Defendant will present evidence

that the shoes did not belong to Rutledge.

Respectfully Submitted,

T

e

o

- -
- -

Tristan M. Shaffer (SC Bar # 77565)
225 Columbia Ave.

Chapin, SC 29036

(0) 803-941-7514
tristan@shafferlawsc.com

ATTORNEY FOR DEFENDANT
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State of South Carolina
County of Georgetown

Affidavit of Rondie James Ward

Personally appeared before me, the undersigned Notary Public, the affiant, Rondie James
Ward, who being duly sworn states as follows:

1.) My name is 'Rondie James Ward and | am over 18 years of age.

2.} I reside at 152 Bear Loop, Georgetown, SC.

3.) This affidavit is true and correct and it is based on my own personal knowledge, information,
and belief.

4.) 1 am fully competent to make this affidavit. | am not under the influence of drugs, alcohol, or
inducement of any kind or nature. ‘

5.) Jody Lynn Ward is my nephew as his dad is my brother.

6.) On or about 2005-2006, | went to Scott McKenzie’s residence at the request of Jody Lynn
Ward. | think this was during the time Ward was on Direct Appeal in the SC Court of Appeals
_ from his guilt trial verdict on two alleged murders. Ward requested me to ask Scott McKenzie
several questions. ' '

N

7.) | asked Mckenzie if he pulled out my nephew Jody Ward's red Firebird and/or his Suzuki
Sidekick out of Dawhoo Lake. McKenzie stated he did not tow the Suzuki Sidekick out, but he
did tow the Red Firebird out of Dawhoo Lake on or about August-September 2002.

8.) | believe Scott McKenzie was untruthful when he told me he did not pull out Ward’s Suzuki
Sidekick because | saw an affidavit from McKenzie where he stated that he did pull out and tow
the Sidekick.

9.) On a separate instance, on or abcut 2002-2C03, | received a phone call from my cousin
Michael Andrew Abner. My wife, Carol S. Ward initially answered the phone and Abner told her
he wanted to talk to me. My wife remained on the other line after | picked up the phone and
Abner told me that he paid two black males to kill Jody Ward. My wife can corroborate that
Abner told me this information. These are the same two males that Ward was charged with
murdering. | told this information to Ward's trial attorneys, Margaret Ann Kneece and Wesley
Locklair.

Page 1 of 2

551 | | 551



552
552 Exhibit A- Affidavit of Rondie Ward

10.) I think that Michael Abner was char

ged in 2010 for three murders in Kentucky. Some of
these murders dated back before Jody

Ward went to trial in 2004,

12.) 1 do not have any further information about the Jody Ward case.

fj’ M : v ./ //'4/
Sworn to before me this Rondie James Ward, Affiant
i _Dayof ﬂéq,ec[/

,&ML&L’/M

NOTARwﬁaucma SOUTH CAROLINA
MYCQMMISSIONEXPIRES 7/27 / 22,9
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SOUTH CAROLINA  COUNTY OF GEORGETOWN
AFFIDAVIT: GARY TODD
RE: JODY WARD (TRIAL 3/2004)

PERSONALLY APPEARED BEFORE ME, the undersigned Notary Public, the affiant,
Gary Todd who being duly sworn stated as follows;

1. My name is Gary Todd and | am over 18 years of age. | and a resident of

Georgetown County, S. C.

2. That this affidavit is true and correct and is based on my own personal
knowledge and information provided to me by those persons named.

3. | am currently employed with the Georgetown County Sheriff's office as
a training officer and have been so employed with this office as a
training officer for the last two years. | have b'eenkin law enforcement
for the past 20 years. | previously served with the Georgetown City
Police for two years.

4. In 2002 or 2003 | was an investigator with the Georgetown County
Sheriff's office and was called upon to work a homicide case with
another investigator, Ernest Alexander Hampton. Information had been
developed regarding two persons who were missing and reports filed
with the Sheriff’s Office. About the same time a Firebird had also been

--reported missing or stolen from a local convenience store. The owner,
Jody Ward or his wife was the owner of the vehicle and was also a
suspect in the homicide case. Wards other vehicle a Suzuki Sidekick had

“been observed with the two missing person in the vehicle about the

same point in time the persons were reported missing.

553 : 553



554

554 Exhibit B- Affidavit of Gary Todd

5. Information had been obtained that the Sidekick maybe located at Lake
Dawhoo near Andrews, SC and was registered to our suspect Ward. |
along with deputy sheriff Earnest Hampton and other personnel from
SLED and several divers went to that location and confirmed that a
Sidekick had been in fact located in the water.

6. Irecall that we contacted the dispatcher who sent a local wrecker
service on rotation who was unable to pull the vehicle out of the lake
due to other vehicles in the same water. Therefore, another wrecker
service known to me as, Winston's Wrecker service. Sorhetime later a
larger wrecker knows as “Big Bertha” arrived on the scene and was

‘operated by Scott McKenzie who was the owner’s son. Within a short
period of time McKenzie who was assisted by others at the scene was
able to pull the Sidekick from the lake and then it was taken to the
Georgetown County Sheriff's office. It was determined that this Sidekick
and the Firebird belonged to Jody Ward, who was the last individual
known to be in contact with the two missing persons who had been
reported to the Georgetown County sheriff’s office.

7. 1 -along with Earnest Hampton completed the investigation and then
made a presentation to the Grand Jury sometime in 2003. | was not
present at the time that grand jury presentation was made. Investigator
Hampton usually made all the presentations to the grand jury on behalf
of the Georgetown County sheriff’s office on most criminal cases.
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8. I'am not personally acquainted with Scott McKenzie; however | did know
that he did work for his father in the wrecker service business known as
Winston’s Wreckers in Georgetown, S. C. | do not know whether Scott
McKenzie served on a grand jury at any point in time especially in 2003
or 2004. | am not aware whether the wrecker driver Scott McKenzie was
ever in the sheriff’s office report that was given to the solicitor’s office in
regard to the Sidekick recovery at Lake Dawhoo.

9. That I make these true and accurate statements on my own freewill and
that | am not under the influence of any drug either prescribed or over
the counter or illegal, or alcohol or under duress of any kind.

AFFIANT SAYETH NOT:

,/7%<€;2;¢<c>\ )222222;7

GARY TODD /

SWORN TO AND SUBSCRIBED

Pal'ss -
Before me this | ““% day of JONE 5051y

AN S e,
\Ollrols. ‘66@45(15 SR,
/ 7 S N

NOTARY PUBLIC

STATE OF SOUTH CAROLINA

My commission expires on
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Exhibit C- Affidavit of Gary Todd

AFFIDAVIT OF ERNEST A. HAMPTON

RE: JODY WARD (TRIAL 3/2004)

PERSONALLY APPEARED BEFORE ME:

556

1.

2.

My name is Ernest A. Hampton.'t am over 18 years of age.

I 'am a resident of Georgetown County, S. C.

That this affidavit is true and correct and is based on my own personal knowledge and
information provided to me by those persons named.

I'am currently employed with the Georgetown County Sheriff’s office. | was formerly with
the South Carolina Highway Patrol for over 9 years. | have served in the sheriff’s office as the
lead criminal investigator since leaving the patrol.

Sometime ago, possibly in 2002 or 2003 while I was working as the lead criminal
investigator | received information that two persons had been reported missing in
Georgetown County, S. C. At the same time a Jeep had been reported stolen from a local
convenience store. Information had been developed by me that the stolen Jeep had
possibility been located in Lake Dawhoo near Andrews S. C. '

Myself along with investigator Gary Todd and other law enforcement officials from SLED and
several divers went to the lake and determined that indeed a jeep was in the lake. A call was
made to the dispatcher and asked for the next wrecker service on rotation to respond to
this attempt to recover the jeep from Lake Dawhoo. ’
I'recall that when this wrecker arrived on the scene it was unable to pull the jeep out of the
water due to the steep embankment, and at that time we called for another wrecker owned
by Winston’s Wrecker service. That was a larger wrecker service which would be able to
handle this particular job. A short time later Scott McKenzie driver of his father’s wrecker
which was known locally as, “big bertha” arrived on the scene at Lake Dawhoo, and was

assisted by law enforcement personnel on the scene. It was determined that this Jeep was
registered to Jody Ward.

My investigation continued along with Gary Todd and subsequently information was

developed that Jody Ward may have been responsible for the disappearance of the two
reported missing persons.
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At 3 later point in time this matter was presented to the grand jury by me and Gary Todd.
We make all the presentations to the grand jury on behalf of the Georgetown County
Sheriff’s office. | have known Scott McKenzie for a short period of time and did recall that he
was on the grand jury for about two years some time. | do not recall whether or not that it
was at this point in time nor do | recall whether he was just on the grand jury or the
foreman when | presented the Jody Ward case in 2003.

I have known Jody Ward since he was 15 years of age. | do recall that he was indicted by the
grand jury on charges of murder.

I do not recall whether the name of Scott McKenzie as the driver of the wrecker service was
ever reported to the Georgetown County solicitor’s office, or Greg Hembree or Bo Bryant.
That information would be in the report that I made to the solicitor’s office.

Over the years, having made presentations to the grand jury, | have known several members
of the grand jury, however, that has never precluded my testimony or altered information

that was presented to the grand jury by me. | presented the facts as they were known to me
at the time | made the presentation.

i

i -

NP S * L :"" Lo \-n;) i

Ernest A. Hampton

£

SWORN TO AND SUBSCRIBED

o |
Before me this ./ day of% 2014 |

y
5

TARY PUBLIC -

STATE OF SOUTH CAROLINA

My commission expires on :Z / 2¢ / '45,1
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SOUTH CAROLINA AFFIDAVIT

COUNTY OF GEORGETOWN NICOLE WARD

"RE:  JODY WARD (Trial 3/2004)

PERONALLY appeared before me, the undersigned Notary Public, the Affiant,

NICOLE WARD who being duly sworn stated as follows:

10

558

My name is Nicole Ward. And I am over the age of eighteen years.
I am a resident of Georgeto’Wn Coupty, South Carolina.

That this affidavit is true and correct and it is based on my own personal knowledge and
information provided to me by those persons named.

I currently reside at 341 Kensington Blvd, Georgetown, SC with my husband Rocky Ward.
My father is James A. Cooper (Jimmy).

Jimmy Cooper is a cousin to (James) David Cooper. (James) David Cooper was married to
Marisa Cooper for many years but they divorced about 3 years ago and David has
remarried. Marisa is a single Mom and has not remarried. Cindy Cooper is David’s
sister and I and have known her many years having grown up with her in Georgetown.

I recall a telephone conversation I had with Jody Ward sometime in October of last year at

which time we discussed the relationship of Marisa Cooper who was a juror in Jody’s
case some years ago, at which time Kevin Cooper testified as a witness. I told him at the
time that Kevin was related to Marisa and that they were cousins by marriage.
Kevin’s father was Tommy Cooper, now deceased and his mother is Carol Cooper. Based
on this relationship Tommy and David are 2" cousins. Tommy and David’s father are 1*
cousins. ,

Kevin has two brothers Bryan and Randall and one sister, Angel.

David Cooper father is W. D. Cooper age 70.

Based on the foregoing that would make David a 3" cousin to Kevin and since Marisa, the
Juror was married to David during Jody’s trial, Kevin was her third cousin by marriage.
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11 That I make these true and accurate statements of my own free will and that | am not
under the influence of any drugs either prescribe, over the counter, or illegal, or alcohol

or duress of any type.

FUTHERMORE THE AFFIANT SAYETH NOT.

7% Uovg{

Nicole Ward.

IsL 1~ of

SWORN TQ AND SUBSCRIBED
: ﬁo—»-vﬁ 2014

oty —
NOTARY PUBLIC

STATE OF SOUTH CAR| A ’
My commission expires: 3 Zzw[ 352_7’-

559 559



560 Exhibit D- Affidavit of Nicole Ward 560

STATE OF SOUTH CAROLINA ) AFFIDAVIT OF NICOLE WARD
COUNTY OF (FZ05¢E TOWN )

PERSONALLY APPEARED BEFORE ME, Nicole ward, who being first duly sworn,

deposes and states as follows:

l. I am Nicole Ward. 1 am a resident of Georgetown County. I am over 18 and fully
competent to make this affidavit. I swear these statements are true and correct to the best
of my information and belief.

2. I currently reside at 341 Kensington Boulevard, Georgetown, South Carolina with my
husband, Rocky Ward.

3. My father is James (Jimmy) A. Cooper.

4. James A. Cooper’s brother is Tommy Cooper.

5. Tommy Cooper_’s son is Kevin Cooper.

6. My grandfather and Tommy Cooper’s father was Walter Cooper’s bfbther.

7. Walter Cooper’s grandson is James David Cooper.

8. James David Cooper was married to Marisa Cooper for many years, including the time of

the trial of Jody Ward.

9. This relationship makes Marisa M. Cooper and Kevin Cooper second cousins by marriage.

10. I make these statements of my own free will and 1 am not under the influence of any drugs
or alcoho! or under duress of any type.

FURTHER AFFIANT SAYETH NOT.

Sworg aﬂg subscribed to before me

thisA¥ 7 day of October, 2014 '
Lerge ) ffut v
NOTARY PUBLIC -

My commission expires:

—
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STATE OF SOUTH CAROLINA

) IN THE COURT OF GEN]IERAL SESSIONS
COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIAL CIRCUIT
)
STATE OF SOUTH CAROLINA ) _ ) ,
) CASE No: 2003-GS-22-1030, 1031
; ) ‘ ' :
V. ) :
) ORDER GRANTING STATE’S
) MOTION TO DISMISS
. ) o, us
JODY LYNN WARD )
)
Defendant. )
)

o 7~ ek N :.-‘\ N .
w o
U5

This matter comes before the Court by way of the Defendant’s Motion for a New Tnal
" Based on Aﬁer Discovered Evideﬁce filed on Optobe£ 28, 2014. The State of South Carolina
filed its response in the form of a Motion to Dismisé Defendant’s Motion on September 8, 2017.
Although SCRCrimP Ru1¢ 29(a) prqvides that a post-trial motion “may, in the 'diécretion
of the court, be determined on briéfs ﬁled i)y the parties without .orél argﬁment”, the Court chos;a
to hold a hearing on t}us métter on October 2,2017. The Deféndant and his retained attorney,
Tristan Shafer were preseqt before the Court. As a preliminéry matter, the Defendant’s éounsel
asked the Court to address the Defendant’s prex}iously filed mof[ion to proceed Pro-Se on the
record. The Coﬁft questioned the Defendaﬁt about this issue and if he wished to represent

himself. The Defendant repeatedly stated he wanted Mr. Shafer to represent him. Therefore the

Court firids the Défenidant is satisfied with M. Shafer’s representation and the motion 6 proceed

Pro-Se is denied.
The Court heard oral arguments and reviewed the filings including supporting documents

submitted by the parties on the remaining two pending motions. Initially, the Court finds that the
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Defendant filed this motion in violation of the limitations contained in SCRCrimP Rule 29(b).

This rule states:
A motion for a new trial based on after discovered evidence must be made within a
reasonable period of time after the discovery of the evidence; provided however,
that a motion for a new trail based on after discovered evidence may not be made
while the case is on appeal unless the appellate court, upon motion has suspended
the appeal and granted leave to make the motion.”
The Defendant filed an appeal of a prior denial of a motion for a new trial in the
Soﬁth Carolina Court of Appeals under Appellate case No. 2012-213222. That appeal
was pending when the Defendant filed a Motion to Suspend Appeal and for Leave to
File Motion for a New Trial Based on After Discovered Evidence. On October 8, 2014
the South Carolina Court of Appeals denied the Defendant’s Motion to Suspend Appeal
and for Leave to File Motion for a New Trial Based on After Discovered Evidence. The
Defendant, through Counsel apparently disregarded this order and filed this Motion on
O(;tober 28,2014 in violation SCRCrimP Rule 29fb) and Rule 4(b) Subsequent
Application for Order after Reﬁzsdl . After the improper filing of the ;?reseﬁt motion, the
Court of Appeals filed their ruling affirming the dismissal of the Defendant’s earlier
PCR and new trial claims on November 12; 2014.
As to the merits of the Defendant’s motion, it appears that the Defendant chose to file the
present motion which includes allegations of juror misconduct under Rule 29(b) and not under a
claim of Post—_Conviction Relief (PCR). The record shows this Defendant has filed multiple PCR

claim been captioned as yet another PCR application, the Supreme Court’s more recent holding

in McCoy v. State, 401 S.C. 363 2013 may have applied and an evidentiary hearing on the claim

562 ' 562

applications which have been denied and the denial afﬁlm_ed on appeal. Had gAj_l_{r_()__r_“rrlnl"_s_(':qr_l‘c‘lggt -



563 563

applying the analysis set forth in State v. Woods, 345 S.C. 583 (2001) possible. However that is
of no import in the present matter. |

. The claim before thé Court must bé reviewed under the .standard set forth in State v.
Spann, 334 S.C. 618 (1999):

To obtain a new trail based on after discovered evidence, the defendant must
show that :

(1) the evidence is such as will probably change the result if a new trial is
granted,

(2) the evidence has been discovered since trial;

(3) the evidence could not have been discovered prior to trial through the
exercise of due diligence; ‘

(4) the evidence is material;

(5) the evidence is not merely cumulative or impeaching.

The Court finds the information cited by the Defendant in the current motion, even if
true, is not material evidence as to this Defendant’s guilt or innocence and would not change the
result if a new trial were granted.

The alleged new evidence cited in the Defendant’s motion was known to the Defendant
and counsel or could have been ascertained by the exercise of reasonable diligence prior to and at
the time of trial in 2004 and certainly within one year after conviction. The claims are based on
common last names with extended family relatives or based on personal relationships with
named individuals the Defendant or Defendant’s family knew personally prior to trial. Juror
background information and the State’s witness list was provided to the Defense during voir dire
which occurred prior to jury selection. That information continued to remain unchanged and
available for one year after conviction and is not new “evidence” as to the defendant’s guilt.

Finally, the improper grand jury conduct allegation has already been adjudicated. It was
included as issue two in the Defendant’s October 12, 2005 Anders Final Brief of Appellant,

which was reviewed and dismissed by the South Carolina Supreme Court on January 26, 2007.
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The Defendant contended during oral arguments on this motion that the claims of grand
jury misconduct should be reheard due to an assertion of prosecutorial misconduct that occurred
prior to the 2004 trial. The Court finds the misconduct claim was initially raised by the
Defendant’s trial counsel and a hearing on the merits of the claim conducted on February 27,
2004. The Court found no basis for Defendant’s misconduct claims and filed a written order

denying the Defendant’s motion on March 8, 2004.

In conclusion, the Court finds the Defendant’s allegations as evaluated by the Spann

standard are insufficient and the Defendant’s motion is denied.

Therefore it is ORDERED, ADJUDGED, AND DECREED that
The Defendant’s Motion to proceed Pro-Se is DENIED.

The State’s Motion to Dismiss is GRANTED.
The Defendant’s Motion is DENIED.

A

Judge Larry Hyman
15% Judicial Circuit

AND IT IS SO ORDERED.

Conway, S.C.
Setebers; 2017

Dxc. G
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM GEORGETOWN COUNTY
- Court of General Sessions

| Larry B. Hyman, Circuit Court Judge RECE I VED

- MAR 07 2018
Case No. 2003-GS-22-1030;1031 SC C )
~ou Lourt of Appeals
: The State of South Carolina;, .
Respondent,
V.
Jody Lyﬁn Ward, o Appellant.
NOTICE OF APPEAL

' Appellant appeals the order denying his Motion for a New Trial Based on After Discovered
Evidence. The order was filed on December 7, 2017 and was received by Appellant on February

23,2018. . | o

Tristan M. Shaffer (SC Bar 77565)
P.0.Box 1027 !
Chapin, South Carolina 29036
(803) 941-7514

~ Tristan@shafferlawsc.com
Attorney for Appellant

March §, 2018

Other Counsel of Record:

Scott Hixson -

Fifteenth Circuit Solicitor’s Office
PO Box 1276

Conway, SC 29528

Attorney for Respondent
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Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material proposed to
be included by any of the parties and not any other material.

S

October 22, 2019 / e »

Tristan M. Shaffer
P.O. Box 1027
Chapin, SC 29036
(803) 941-7514
Attorney for Appellant




Certificate of Counsel

The undersigned hereby certifies that the Record on Appeal contains all material proposed to
be included by any of the parties and not any other material.

e
October 22, 2019 - : / .

Tristan M. Shaffer
P.O. Box 1027
Chapin, SC 29036
(803) 941-7514
Attorney for Appellant

RECE
- 0CT 24 2018
"SC Court of Appeals
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