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II.

.

IV.

L COUNTER-STATEMENT OF THE ISSUES ON APPEAL

 Is there substantial evidence in the record as a whole to support the Workers’

_Compensati\én Commission Appellate Panel’s finding that Mr. Adell suffered an injury

arising out of and in the course of his employment?

N

Does Mr. Adell’s ability to work, standing alone, préclude fhe Woykers’ Compensation

- Commission from finding Mr. Adell is disabled and eligible for temporary total disability

beﬁeﬁts?

Did the.Workers’ Cbmpensation Commission’s Appellate Panel err as a matter of léw'
under the South Carolina Administrative Procedﬁres Actin reversing the hearing
commissioner’s decision to exclude a statemeﬁt from Mr. Adell’s chiropractor?

Has Abpellant abandoned any issue regarding the Appelléte Panei’s awafd for payment of

Mr. Adell’s medical treatment and surgery? -



COUNTER-STATEMENT OF THE CASE’
~ Horace L.. Adell, Jr. (Claimant) filed a Wefkefs; C'Qmpensa_ti.‘on Commission Form 50
R givillg Notice of a Claitn on Mety 18, 2015. Claimeltt aSserted that on March 24, 201 5, he
stlffered an injury to his neck and back in a work—reletted aecideht.' Claimarltseught payment of
’ medicel treatment etld temporary total diéability benefits. (R.p.32). .

On November 3, 2015, Claimant filed anotherv Form 50 reciuesting é h<earing on his claim.
(S.R.p.1). Claintant alleged he “was worldngon a storage facility when he fréctured his
neck/back. He was carrying a 5 gallon bucket [of] wax when he felt a crack/pop in his neck. |
Claimant put ice on his heck tight after the accident but the pain got progreseively worse tllrough
the evening.” (S.R.p.1). Again, Claimant sought payment for medical treatment and temporary
* total disability benefits. ‘

Clean Streak Inc. (Employer) and Builders Mutual Insurance Company (Carrier) filed a
Form 51 (R.p.37) on December 7 2015. Carrier alleged there was “[n]o ev1dence ofa
compensable injury by accident.” Catr1er denied Clalmant_needed or was erlltltled to additional |
~ medical care, ancl denied Claimant was entitled to temporary total beneﬁté. Under “Further
contentions,” Carrier ad(led: |

All defenSes a_éplicable under the South Carolina Workers" Compensation Act

including, but not limited to, §42-1-120; §42-1-130; §42-1-140; §42-1-150;

§42-1-160; §42-15-20; §42-15-40; §42-15-60; Cooper v. McDevitt & Street Co.;

and the South Carolina Code of Laws (1985 and Cum. Supp. 1995). Claimant is

the owner of the employer Wthh has employed separate counsel to m1rror the

Claimant’s position. :

: (R_'.p.37).

"Employer hired independent counsel and on December 3, 2015, filed a separate Form 51



admitting Claimant’s allegations.

Oﬁ February 17, 2015, the case Was.tried before a heafing commiésio;ler. Claimant» '

submitted a number of items of evidence, including a statement of Dr. Clay Seigel, a

4

chiropractor. (R.p.73). Carrier objected on the ground that a'chiropractor does not qualify as a

“medical provider” for APA submissions. -

On May 18,2016, the hearing commissioner entered an order in which he sustained the

Carrier’s objection to Dr. Seigel’s statement (R.p.73). (R.p.4). The hearing commissioner then

entered the following findings of fact:

(1
(2)
3)

(4)

S)
(6)
7

@)

Claimant was credible (R.p.10, § 2);

Claimant sustained an injury by accident on March 24, 2016 (R.p.lO, q13);

Claimant’s injury arose out of and in ;[he course and scope of his employment (R.p.10,
3);

The medical .treatment Claimant received from Waccamaw Community Hoépital and
Hofry County Fire and Rescue were necessafy emefgent care .(R.p. 10, 9 4);

The Carrier refused to provide medical treatrﬁent l?ecause 1t c_orﬁinuously denied the
claim (R.p.lO, 15);

Claimant is entitled to causally related medical care fronﬁ March 25, 201 5-and continuing '
(R.pp.10-11, § 6); |
Claimant’s injury required éOntinuing medical care and he had not reached maximum )

medical improvement (MMI) (R.p.11 {7 8-9);

Cl'aimant was entitled to temporary total disability benefits from March 25, 2015 and

continuing until further order or agreement. (R.p.11, § 10).

3



-The hea,rin;g,r com.missioner entered ponélusions of law consistent with thesé ﬁndiﬁgs and érdere'd

| Ca_rrier,'to pan Claimant fqr témporary total diéabiliffy benéﬁts and cau%aﬂy related me‘dicaln ca.,re.’

(R.pp.11-12). | : - | |

o : : _ 3

VCa‘rr'i.er. sought Appe.ll.ate Panel Review of the hearing commissioner’é ﬁnding of

) compensability and the aw.ard.' Claimant ‘sought re\./iew of the héaring cOﬁmissioner’s exclusion =~
of Dr. S‘eige.l"s statement. | | |

On August .26, 2016, the Appelléte Panel heard the matter and on Deceﬁber 16,2016, the

panel en%ered an ordér affirming | }he hearing commissioner as to compensability but reversing the

decision to exclude Dr. Seigel’s statement. (R.pp.13-30).

On January 13, 2017, Carrier sefved and filed its notice of appeal to this Court.



ARGUMENT‘S _ '
SCOPE OF APPELLATE R’EVI};_W

Carrier p‘res.enfs bits arguments as if this Court may re-weigh the evidénce"andv conclude
- which way the “substantial _evidence”-falls.- Carrier presents a recitaﬁon of the facts in a light
‘most favorable tc‘) itself, and‘concludes “[t]he Appellate Pariel’s‘Decision and Order as respects is
againét th¢ substaﬁtial weight of the evidence_.” (App. Br. p. 16) This argufnent turns the correct
standard for appellate review on its head, édvocating the Court decide which way the substantiai
evidence falls. - |

- Thé South Carolina Administrative Procedures Act governs judicial review of decisions
By the Workers’ Compe_nsafibn Commission. S.C. Code. Ann. § 1-23-330 (Sﬁpp. 2015). An
appellate court’s review is limited to the determinatién of whether the Commission’s decision is
-supported by substantial evidence or is controlled by an error of law. Grant v. Grant Textiles, 372
.S.C. 196, 201, 641 S.E.2d 869, 871 (2007).

The Coﬁrt may not sﬁbstitute its judgment for that of the agency as to the weight of the
evidence on questions r’of fact; however, the Cc;urt may reverse or modify a decision of the
Commission if it is affeqted by an error of laW or is clearly érroneous in view of the substantial
evidence on the record as a wilt)le. S.C. Code Ann, § 1-23-3 80(5). See also Hargrove v. Titan
Textile Co., 360 S.C. v276, 289, 599 S.E.2d 604, 611 (Ct. App.2004) (“The Appellate Panel is the
ultimate fact finder in [A\;/].ofke.rs’ [c]ompensation cases...}."’). While the findings of an. |
administrative agency are presumed correct, they may be set aside if they ére unsupported by

' substantial evid-ervlCe.vR_odney V. Mic}he‘lin bTire Cbrp._, 320 S,'C' 5'15’ 519, 466 S.E.2d 357; 359 | '

(1996) (citing Kearse v. State Health & Hum. Servs. Fin, Comm’n, 318 S.C. 198, 200, 456

-5-



'S.E2d 892, 893 (.199_5')).'

. "‘:‘Sub-s"tantial e'vi’c.lenc,ve’ is not a mere scintilla of evidence ﬂor the e?i(iénce_ viewed
blindiy frofn Vone side of the case, but is evidence which, consjdering the récord aé a- whole,
Wduld allow réasc_ihable rhinds to reach the conclusion thaAt‘the administrativel égency reached or
must have reached in order to justify its action.” Aé’am& v. Texfi Indus., 341 S.C. 401, 404, 535

S.E.2d 124,‘)_125 ‘(2000) (quoting Lark v. Ej-Lo, Inc., 276 S.C. 130; 135,276 S.E.2d 304, 306
(1981)); Hill v Eagle Motor Lines, 373 S.C. 422, 436, 645 S.E.2d 424, 431 (2007) (“Substantial
evidence is that evidence which, in considering.g> the record as a whole, would allow reasonable
minds to re-ac'h the conclusibn the [Appellate Panel] reached.”). When finding substantial
evidencé to support the agency’s decision, the Court need only determine that, based on the
récord asa Wﬁole, reasonable minds could feach the same conclusion. Murphy v. South Carolina
Dept. of Health aﬁd Environmental Contrgl, 396 S.C. 633, 723 S_.E.2d 191 (2012). “The mere
pbssibility of d‘rawing two inconsistent cénclusions from the evidence does not prevent a finding
from being supported by substantial evidence.” Olson v; S.C. Dep’t of Health & Envtl. Control, |
379 S.C. 57, 63, 663 S.E.2d 497, 501 (Ct. Abp. 2008). -

| - Contrary to Carrier’s assertions, this Court does not review the record to determine
whether the Commission’s decision is “against the substantial weight 6f the e{fidence” but,

'rather, v‘vhether.ﬂthere éxists substantiai ‘evidence‘ to support the Commission’s ﬁndings. Evep if
the record could support thé conclusions Carrier advocates that are inéonsistent with the
Commission’s“c.lecision, the correct standard of judicial review would stﬂl requi;e afﬁrmance

‘where there is evidenée by which reasonéble minds cduld reach the same conclusions; |

Applying the correct scope of review, this Court should affirm.

-6-



L THE RECORD AS A WHOLE CONTAINS SUBSTANTIAL EVIDENCE TO
g SUPPORT THE COMMISSION’S FINDING THAT CLAIMANT SUFFERED A
C OMPENSABLE INJURY BY ACCIDENT '

‘ | Carrier contends in conclusory fashion tha't the recor_cl do_es not, snpport the ﬁndings by the
hearing oornrnissioner and vthe Appellate Panel that'Clairn'ant suffered a compensable injui’y by
accident arising out of the course of his employment. _(Aipp. Br p‘. 1 1.). The upshot of Carrier’s
argument under this issue is that Claimant is‘not to be believeo.. (App. Br. p. ll). This Court
should not be persuaded be this argument.

First, credibility deterrninations are for the Commission, not this Court. R}iame V.
Charleston Counlj/ Sehool Dist., 412 S.C. 273,772 S.E.2d 159 (2015) (lhe final determination of
Witness c_redibility and.the weight assigned to the evidence is reserved to the appellate panel; .
where there are_conﬂiets in the evidence over a factual issue,» the ﬁndings of the appellate panel
are conclusive). It is not for this Court to V\(eigh the testimony of one witness against that of - -
another; that function belongs to the Appellate Panel alone. Thomas v. 5 Star Transp., 412 S.C.
1,770 S.E.2d 183 (Ct App. 2015). The hearing commissioner expressly found Claimant to be
credible (R p.10, 9 2) and the Appellate Panel agreed. (R p. 27 ﬂ 2)

. Second, there is eyidence that would lead a reasonable nnn(l to agree with the
Commission’s decision that Claimant suffered an injury by aecident_ during the course of his
ernployment. Both the hearing commissioner and the Appellate .Panel outlined the following '
testimony in support of finding Claimant suffered an injury within rhe.course of .hi's employment.

Daniel Woron; Claimant’s brother-in-law, testiﬁed he attended a family gathering two
days before the Claimant’s date of accident. (R.p.133, 11. 10-13). Mr. Woron authenticated photos
which shoivecl Claimant holding cliildr\en,smilinig, and playing with'tliem: (R.p.133,l. 15"-

7



p;134,v 1. 8; p.178). Mr. _Woron further testiﬁe_.d. Claimant did not appéér fo be in any type of
medical distress at the famvily gathering (R.p.‘134, 1. 9-11) and Claimant' d1d not hav'e.any issues
' ;_picking up children (R.p.134 11. 12-14) or any issues doing any ofhér lifting or any other activity
that da.};. (R.p.134,11. 15-18). Mr. ‘Woron also teStiﬁeci he did not see any instances thatwoul‘d. :
have caused ény concéfn ovef the Claimant’s medical condition at the_ family gathering. (R.p.13é, :
11. 5-8). | |
William Trembley, I téstiﬁed his occupation is the sales and marketing director for
Building Induétry Synergy Magazine vlvhich covers Myrtle Beach, Horry, and GeorgetoWn
Counties. (R.p.138,1. 24 - p.139, 1. 5). Mr. Trembley stated he first piet Claimant and
Claimant’s wife during a home show in February 2015 at the Myrtle Beach Convention Center.
(R.p.139, 1l. 6-12). Mr. Trembley had an ongoing business relatiénship with the Adells (Claimant |
and his Wifé, Susan) (R.p.140, 11. 4->ll) and met them in thpir office on February 25, 2015 at Cedar
Run Trail in Myrtle Beach, South Carolina; (R.p.140, 1. 13; p.141 11. 16-19). Mr. Trembley
stated there was “no doubt” the office seemed to be set up as an ongoing business office. (Rp
, 140; L.24 - p. 141, 1. 1). When asked whether the Claimant appeared to be in any type of medical
distress when they met at thé Claimant’s office, Mr. Trembley testified “Absolutely not. Just
quite contrary. [ was very impressed by his physical stafure and how he carried himself énd the.
fact he would get in theré and do the jobs himself.” (R.p.142, 11., 9-.14).'
Matthew Maziéri festiﬁed he was working with the Claimant-on or arouﬁd March 25,
| 2015, dpihg tile. work on the Clean Streak office bathroorh and helping the Claimant unload a
tréiler of équipment the Claimant brought ffbm Asheville. (R.p.150, 11 5-13). Mr. Mapiarz .-

further testified he finished the tile work, and then sométime in the afternoon he and the

-8-
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Claimaritﬁstafted dnleading the trailer.of supplies (R.I'ﬁ.ISO, 1. 23-25), ihcluding ﬁve-gallen '
"~ buckets of wdx, eduipment, sand, and -cleani_ng stuff:for the business. (R.p.lSl, 1L 1'—6). Claimant
| seemed good, energetie, and'deﬁnitely not hurt that morni.ng,. a_nd Mr. Maziafz he did not deﬁce v
any type of gdarded mo?emerﬁ or dnyt_hing that wou_ld indicate any kind df medical distress.
(R.p.151, 1. 13-20). Mr. Maziarz added‘he had never heard Claimant complain qf any kind of
neck preblems B_efdre the day Clairdant was injured.' (R.p.153, 11. 11-14).
Mr. Maziarz testiﬁed Claimant had two ﬁ\"/e-gallon buckets, ene in each arm, adding:
N And I reniember he was carrying them out and when he went to set them down he
obviously showed some discomfort and some pain and grabbed at his neck. And
then, of course, you know, he said we need to take a break.and we - - you know,
that’s pretty much it for the rest of the day. He ended up going in and putting a
pack on his neck and, you know, pretty much taking it easy for the rest of the day
after that. - ' : '
(R.p.iSl, 1.22 - p.ll52, 1. 6). Mr. Maziarz stated that later that night he heard something and
discovered it was the Claimant, laying in the floor at the bottom of the stairs screaming and
needing to gd to the hospital. (R.p.153, 11. 2-6). Mr Maziarz called 9-1-1, and the Claimant was
picked up'by an ambulanee. (R.p.153, 11.7- 10). After waiting-several hours while the Claimant
- was treated at the hospitgl, Mr. Maziarz and the Claimant went back to Asheville. (R.p.154, 11.
2-18). | | -
. On crdss-examination, Mr. Maziarz testified that at the time of the Claimant’s accident
- Mr. Maziarz was a sub-contractor (R.p.155,1. 14 - p.156, 1. 3) and at the time of the hearing he
ne longer was doing work for Clean Streak, as he was working full-time -as a manager with
Bejangles. (R.p.156, 11. 19-21). Mr. Maziarz testified that he‘actué_lly saw Claimant lift up two

kS

five-gallon buckets and that was when Claimant said he hurt'himself. (R.p.157, 1. 1-7). Mr.

9.



Maziarz added that he was not aware of any other néck or back problems thé .Clair'nant had
before March 25, 2015. (R.p.157, IL. 14-17). | |

On re-d-ir'ect examination; Mr Maziarz testiﬁed the buck-’ets‘-o\f wax Weighed about>40 i
. pounds each, énd the bags of dil_'t or sand are “usuaily 80 ppundé, or sdmewhere in there.” |
(Rp.161,1.20 - p.162, 1. 3).

Claimant testified he was born on Nbvember 7, 1961 and at the tirﬁe of the hearing he
was ﬁfty-foﬁr years old. (R.p.165; 11. 9-12). Claimaﬁt testified he is married\ to Susan Adell and
they have a daughter named Bfittany. (R.p.165, 1. 13-24). Clainﬁént gradﬁated from High School
‘and then went into the military, where he served for five years in the 82nd Airbofne, Green Beret,
) after which he was given an honorable discharge. (R.p.167, 11. 3-11). |

Claimant stated he began cleaning build'ings_during his bff-time from full-time jobs which
evolved‘into Clean Streak. (R.p.168, 1l. 15-25). Claimant has beep running Clean Streak for sor_ne‘
time, and has experienced grdwth for the company in the last 15 years, with 32 employegs in
North Carolina at the time of the hearing plus three employees in S/outh Carolina. (R.p.169, 1.1 -
p.170, 1; 7)._

Claimant testified he and his wife decided to i)urchaSe a home in the Myrtle Beach area,
and t§ put the office in the home as he had done in Ash%:villei (R_.p.l71, 1L 2-24).,The Claimant
found a foreclosure to pu?chase which had garage and ofﬁce space, and this was designatéd as‘
| the work location also. (R.p.172, 11.7-24). The office was s;et up wiih a PO Box for the business
mail, with e; designated phone liﬁe for the business, a’n.d a storage facility for the business, and
' bus'ilness only.'l(R.p.172, 1. 8-23). o - | o

' Claimant testified the morning of March 24, 2015 he was meeting with a vendor for paper

-10-



produets then é salesman. Claimant stated that he hacl never been diagnosed with any kind of
d1sc problem 1rr his neck nor seen a specrallst for hrs neck before the work acc1dent of March 25
2015, (Rpl74 ll 20 23; pl76 11. 15 18) |
Claimant “got hurt” when he was taking items off the trailer and putting them in the (
garage where he kept the materials for the business, 1nclud1ng sand used to clean ﬂoors paper _.
‘ 'products and five- gallon buckets of wax. R.p. l77 l.1-p:178, L 8). Clarmant was moving wax
when he was injured, stating “l went to go on the back of the trailer, I picked uh two five-gallon -
buckets like I’ve always done, just piched itupv and I turned around with it and all the.sudden it
felt like - you know when you straightenAyour arm out and your arm pop, well, just ten times that
| and then it imrhediately-started burning. So I said ‘Ouch.”” (R.p.178, 1.23 - p.179, 1. 4). Claimant
felt the pop “in the middle of the neck right back here” and he felt the burn “right in the same
place.” (R.p.179, 11 .5-10). Claimant put ice and then heat on his neck and laid down and went to
sleep. (R.p.179, 1. 15-24). Claimant woke up screaming, hollering, and could.harc‘lly ‘breathe; he
called his Wife, then'pulled himself to the stairwell, calling for Matt, telling him to call 9-I-1.
(R.p.180, 11. 1-16). The ambulance came and Claimant tol.d them his neck hurt all the time
because he did not know what else to say. (R.p.181, 1. 8-12). |
Claimant stated he had never experienced that type of pain before. (R.p.181, 1l. 17-19).
Claimant wats eventually referred to Dr. Rhoton who performed surgery on the Claimant’.s neck.
(R.p.182, 11. 1-2, 22-25). Dr. Rhotonhas been Claimant’s main treetting doctor, and although the
treatment received from physical therapy has lrhproveel his condition, Claimant also feels he ;
| needs further treatment and that he has not been released from Dr. Rhotoh’o care. (R.p.183, L. 20

- p.184 1. 6). Claimant testified no doctor has said he is at maximum medical improvement, and o

-



he hopeS.to vgo b'a;k to \;vo'rk (R.p.'l 84, 11.7-21).

Claimant made a salary Qvf $1,500.00 pér we_ék ﬁéﬁj Clean Streak, Inc.b_(R.p.lﬁ76, 1. | _
- 19-21). :Fhe. Ciaimant was. taken out of work'righf after this apcideht, and has not returned to
- work (as of the timé of ihe heariﬁg) .since March 25, 2015. (R_.p.18'3., ’ll_.:5-16).

Tiuus, tﬁe .Commission’-s factual determination that Clairrzlan‘tvsuffered an injury during the
course of his employnﬁent ié éupported by_'subs‘tanti"all evidence in the re.clord as a whole.

Third, Carrier’s argument on this point is sovconclusory that this Coﬁrt could déém the
issue to be ‘abandoned.i The argument is contained in one ﬁage withoﬁt citation to any supporting
authority (other than thé statute governing exacerbation of pre-existing injuries which, Carrier
points out, was not an argument in the case) (App. Br. p. 115. An issue is deemed abandoned if
the argument in the brief is not supported by authority or 1s only conclusory. State v. Jones, 344
S.C. 48, 543 S.E.2d 541 (2001); Burris v. Props; Lumber & Logging, Inc.,396 S.C. 85,719
S.E.2d 695. (Ct. App. 2011).

Aclcor'dingly, the Court should reject Carrier’s argument and affirm the order of the

Appellate Panel.
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II.  CLAIMANT’S ABILITY TO WORK, STANDING ALONE, DID NOT PRECLUDE -

' THE WORKERS’ COMPENSATION COMMISSION FROM FINDING CLAIMANT
- ISDISABLED AND ELIGIBLE FOR TEMPORARY TOTAL DISABILITY '

- BENEFITS -

ihe_ﬁpshot of Carrier’s argurhent under this issue is that .bec‘au.s.e thére is evidence that
Claimant was ablé to do some work, the Corrimission erred és a matter of law iﬁ aWérding him
temporary total disability benefits. (App. Br. pp. 12-15). The Court‘sho‘uld reject ‘:[his argument..

Carriér cites Wynn v. Peoples Nafufal Gas Co., 238 S.C.. 1, 118 S.E.2d 812'(1961) to
support its assertion that the Commission improperly awarcied Claimanf temporary _total

 disability benefits. Wyﬁn; however, is distinguishable in meaningful ‘ways.

In Wynn, the claimant suffered a work-related heart attack. He returned to work part-time
and then resigned, allegedly on doctor’s orders.l Both of his physicians testified, however, that he
was able to work. The Supremé Court held that there was insufficient evidence to support a total
disability award. In this case, however, Claimaﬂt’s physician, Dr. Eric Rhoton, wfote him out of
work (R.p.183, 11 5.-9; pp. 70-72) and Claimant has been unable to return to work‘ (although he
has gone into work for short périods). (R.p.183,11. 8-16; p.212,1. 7-p.214, L. 21).; ’

Furthermore, the fact that Claiman"t was able to work in a very limited capacity, standing .
alone, does notlpfeclude the Commission’s finding that he suffered temporary total divsability. Ccf.

~Clerﬁmons v. Lowe’s Home Centers, Op. No. 27708 (S.C. Sup. Ct. filed Mafcﬁ 8’ 2017) |
(Shearouse Adv. Sh. No. 10 -at 33) (ﬁno’ting that clain‘lant’.s ability to work, alone, ié not sufﬁcient
to rebut presﬁmption of total and péﬁnanent disability undér scheduled m¢r_nber statute with
regard t.o back impairment greater than 50%); Wigfdll v. Tideland Utils., AInc,., 354 S.C. 100, 109, -

580 S.E.2d 100, 104 (2003) (“In the context of scheduled injuries', Soﬁth Carolina recognizes a
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claimant’s entitlement té be deemed diéabléd and to receive compénSation for an injury even
1tho_‘ugh the clairﬁaﬁt is able to work.”). ) | |
| Whether.a claimant is disab_led' due toa erkf_relatéd injury ié a question of fvac‘t for 'the
c_oimimission‘, Gadson v. Mikasa Corp., 368 S.C. 214, 628 S.E.2d 262 (Ct. App. 2006), as is the
extentvof a.claima‘nt’s disability. Hamilton v. Martin Color—F i, jnc. , 405 S.C. 478, 748’ S,E_z_d 76
(Ct. App. 2013). See alsé Clar_]c V. .Az‘ken Coun?y Goverﬁmé_nt, 366 S.C. 102, 620 S.E.2d 99 (Ct:
App. 2005) (the Appellate Panel’s finding as to the degree of impairmént is a question of fact).
The hearing commissioner and th¢ Appellate Panel both found Claimant was entitle.d.to
temporary total disability benefits. Those findings are supported by evidence iﬁ the record. The

- Court should affirm under the Court’s limited scope of judicial review.

III. THE WORKERS’ COMPENSATION COMMISSION DID NOT ERR IN
ADMITTING THE STATEMENT FROM CLAIMANT’S CHIROPRACTOR

The Appellate Panel found Dr. Clay Seigel’s statement was admissible-under the APA
and Regulations 67-611 and 67-612. (R.p.29). Carrier argues the Commission erred in admitting
the statement becaﬁse Clainiant 4failed to offer Dr. Seigel’s records. (App. Br. p. 15);7 Carrier also
contend; “this Court should find the negative inference that the recérds .show years of tréatment
to the Claimant’s neck, consistent with the tClaimant’s}testimony,” adding “this‘Court should
reverse the Appellate Panelv’s admission of this statement.” (Api). Br. pp. 15-16). The Court
should réj ect fhese argurﬁents. .

First, Carrier makes this argument in one i)aragraph without citation to any authority to

support its various theories for exclusion. An issue is deemed abandoned if the argument in the
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brief is no.t Suppoi’ted by_aut_hority or is only conclusvory. State v. Jone!v,- 344 SC 48, 5.43' SE2d
541 (2001); Butler v. Butler, 385S.C. 328, 684 :S.E.._2d'1'9A_1.(Ct. :App._2(_)(39); State v. Hoﬁard, 384
S.C. 213, 682 S.E.2d 42 (Ct. App.2009); Pack v. S.C. Dept: of Transp., 381 >S_.C. 526, 673 S.E.?d o
461 (Ct. App.2009); Bryson v. Bryson, 378 S.C. 502, 662 S.E.2d 61 1" (Ct. App.2008).
Second, fhe two Bases for the Caﬁier’é complaint - that tile statementi was th.admissibl'e '
without supporﬁng records and that the court should draw a nebgbative' in.fere'nce from the. absenee

of those records — were not ruled upon by the hearing commissioner or the Appellate Panel.

. A

(R.p.130,11. 2-7; R.p.231, 1. 23 - p.233, 1. 14). .‘ :

Furthermore, an appellant may not argue a di\ffe_rent ground oh appeal than eppellant
argued as the basis for an objection below. Hanahan v. Simpson, 326 S.C. 140, 485 S.EV-.2d 903
1997), superseded bj/ Statute on other grounds, Holmes v, East Cooper Community }.Iosvp.., Ine. ,
408 S.C. 138,758 S.E.2d 483 (.2014).

Next, the Appellate i’anel held the evidence was admissible undef. the APA “and
Regulations 67-611 and 67-612.” (R.p.29, { 5). Carﬁer did not chellenge the conclusion that the
document was admissible under the Regulations se this ruling became the law of the case. See,
e.g., Hilton v. FZakeboard America Limited, 418 S.C. 245, 791 S.E.2d1719 (2016) (e)nly issues-
raised to the Commission within the application for review of the heering commissioner’s order
are preserved for review). ‘

"~ Even so, the Cofnmission’s ruling was correé_t and within its discretion. Claimant offered
the statement as a report and asked the appellzite panel-to consider it uﬁder the APA. (R.p.234, L

~ 3-p.235,1. 13). The Commission accepted the statement pursuant to its own regulations. 25A

S.C. Code Ann. Regs. 67%612(3)(1) (Supp.. 2016). So long as the report was provided in timely
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fas}rion the C.Jo'mmi'ssion had drééretion- to permit its introduction. Gadson v. Mikasa Cbrp 368
' 'S C 214, 628 S. E 2d 262 (Ct App. 2(;06) And even if the report was not prov1ded in accordance- :
with the regulatlon the Commlssron had discretion to allow it upon permlttmg Carrler to take a
deposmon de benne esse Aof Dr. Sergel. Reg. 67-612(E), ).

Fin_aﬂy, Carrier has’not explained how it was prejudicéd by the admission of Dr Seigel’s
reporr. Seé Cook v. Atlantic Coast.Line RR Co., l‘9>6 SC 2.3_0, 13 S.E.Zd 1 (1941) (a party

claiming reversible error must demonstrate both error and resulting prejudice).

The Court should reject Carrier’s arguments and affirm the Appellate Panel’s decision.

IV. APPELLANT ABANDONED ANY ISSUE REGARDING THE APPELLATE
PANEL’S AWARD FOR PAYMENT OF CLAIMANT’S MEDICAL TREATMENT
AND SURGERY

Carrier included the following among its “Statement of Issues on Appeal”:

. Did the South Carolina Workers’ Compensation Appellate Panel Err in Awarding

Payment for Medical Treatment and Surgery when Claimant made no attempt to

inform the carrier of this surgery and obtain prior authorization?

(App. Br. p. 1, Issue No. 4). However, there is no argument on this issue on the brief.

Where an apioellant fails to provide argurrrents or supporting‘authority with regard to an
issue on appeal, the issue is deemed abandoned and will not be considered on appeal. First Sav.
- Bank v. McLean, 31;1 S.C. 361, 444 S.E.2d 513 (1994); Wright v. Craﬁ‘, 372 SC 1,640 S.E.2d
486 (Ct. App. 2006); Arnal v. Arhal, 363 S.C. 268, 609 SE2d 8,21 (Ct. App.2005), aff’d as
| modified 371 S.C. 10;' 636 S.E.2d 864 (2006); Ellie, Inc. v. Miccichi, 358 S.C. 78., 594 S.E2d

485 (Ct. App.2004); Fields v. Fields, 342 S.C..l82._, 536 S.E.2d 684 (Ct.- App.2000).

Accordingly, the Court should deém the isslre to be abandoned. See, e.g., Sta.te v. Lindsey,
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394 S.C. 354,714 S. E. 2d 554 (201 l) (holding Court precluded from’ addressmg issue 1dentiﬁed

in statement of issues on appeal but not argued in brlet) See also State v..Palmer, 413 S.C. 410,
- 4l3 n. 1, 776 S E.2d 558 559 n. l (2015) (1ssue deemed abandoned where petitioner did not
brief the issue).

In .th_e brief to.the Appellate Panel, Ernployer argued in~conclusbry f_ashion and without
citation to any anthority that “[t]he Cornmission, therefore‘, 'cannot order the Carrier to pay for
" such medical attention if the Carrier was never given an bpportunity to investigate and authorize
such surgery.” (R.Ipp.105-106). There was nd challenge, however, to .the hearing commissioner’s
finding that the Carrier essentially ignored Cla1mant once Carrler de01ded to deny the claim in its
entirety.

‘S'e}ction 42-15-60 requires Carrier to pay for 'r_nedical care that will tend to lessen
Claimanti;::s period of disability. S.C. Code Ann. § 42-16-60(A) (2016); Rice v. Froehling &
Robertson, Inc., 267 S.C. 155,226 S.E.2d 705 (1976). See also Dodge v. Bruccoli, Clark,
Layman, Inc., 334 S.C. 574, 583-84, 514 S.E.2d 593, 598 (Ct.‘ App. 1999) (explaining the issue
of whether medical treatment, even after MMI, will tend to lessen a claimant’s period of |
disability is a question of fact to be decided by the commission).

Both the hearing commissioner and the Appellate Panel found. Claimant entitled to

medical care pursuant to Section 42-15-60. Even if Carrier had preserved this issue for this

Court’s determination the Court should affirm the Commission’s decision on the merits.
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CONCLUSION

~ For the reasons statéd the Court shd_uld affirm the decision of the Appellate Panel of the - -

Workers’ Compensation Commission. * .
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