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can find that line in considering the error found by the Appellate court in conjunction with the
errors which were unpreserved for appeal.
ds to all remaining issues
The Applicant asserts that these issues were fully addressed in the evidentiary hearing on
December 12, 2017 and in the Motion hearing on May 17, 2018 and in the proposed orders
submitted to the Court.
CONCLUSION

Based on the foregoing, the»zip;;licax;t -;espectﬂllly asks that this Court deny the State’s

Kristy Goldbe@ !-&/b\
. Attorney for the Applicant
(weitia, South Carolina -

June 13, 2018

Motion to Reconsider, Alter or Amend.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Derrick McDonald, SCDC No. 328344, ) Case No. 2015-CP-28-0443
' )
Applicant, ) RESPONDENT’S POST-MOTION TO
) RECONSIDER, ALTER, OR AMEND
v. ) PURSUANT TO RULE 59%(e), SCRCP
) ©  HEARING MEMORANDUM ro
- State of South Carolina, ) m m o . QE, =
) 2mz = o
Respondent. ) ZxRT E
A ) 20« NS
S =

This matter comes before thls Court by way of an application for posfié;cnogehg‘,‘
filed on May 8, 2015, and amended October ll 2017, by Derrick McDonafa (Appllcz;nt) &
hearing on this application was held on December 12, 2017, before the Honorable‘ Clifton
Newman, circuit court judge. Applicant was present and represented by Kristy Goldberg,
Esquire. The State was represented ‘by Assistant Attorney General Jessica Kinard of the South
Carolina Attorney General’s Office. Following the hearing, the Court took the matter under
advisement and requested proposed orders from both parties. Thereafter, on April 2, 2018,.the
Court issued an order granting post-conviction. This order was filed on April 5, 2018, 'and
received by Respondent on April 6, 2018.

Thereafter, on April 16, 2018, Respondent served its Motion to Reconsider, Alter, or

- Amend pursuant to Rule 59(¢), SCRCP, asking this Court to reconsider its prior rulings granting

relief. Applicant, through counsel, served his return to Respondent’s motion on May 8, 2018.
Thereafter, all parties convened for a heafing on Respondent’s motion. Applicant waé present
and represented by Counsel Goldberg.‘ Respondent was represented by Senior Assistant Deputy
Attorney General Megan Harrigan J ames;on. After hearing argument from both parties, this Court

instructed counsels to file post-hearing memorandums addressing any additional arguments. This
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memorandum follows.

PROCEDURAL HISTORY

On Tuesday, December 12, 2006, the victim, Joshua Zoch, was murdered in his home.
On the same day, Kershaw County Sheriff’s Deputies obtained an arrest warrant for Applicant
for Zoch’s murder. During its February 2007 term, the Kérshaw County Grand Jury indicted
Applicant for murder (2007-GS-28-0015) and first-degree burglary (2007-GS-28-0016).
Applicant was represented by J. Marcus Whitlark, Esquire, and Nathan J. Sheldon, Esquire. The
case was prosecuted by Deputy Solicitor John Meadors and Assistant Solicitors Joanna.
McDuffie and Ron Moak from the Fifth Circuit Solicitor’s Office.

On May 6, 2008, Applicant appeared in the Kershaw County Court of General Sessions
before the Honorable G. Thomas Cooper, Jr., circuit court judge, .and prot:eeded to a joint jury
trial with co-defendants Christopher Whitehead and Robert Cannon. On May 13, 2008, the jury
convicted as indicted. The trial court sentenced Applicant to thirty-five years’ imprisonment for
each conviction, with the sentences to be served concurrently.

A timely notice of appeal was filed on Applicant’s behalf and an iappeal was perfected by
Chief Appellate Defender Robert M. Dudek, Esquire, of the South Carolina Coniﬁlission on
Indigent Defense-Office of Appellat;a Defense. On appeal, Applicant arguéd trial court erred in
admitting the statement of his non-testifying co-defendant Robert Cannon, given to a law
enforcement officer during the course of the investigation, without adequately redacting portions
of Cannon’s statement implicating Applicant because it denied him-of his right to confront and

cross-examine Cannon. State v. McDonald, 400 S.C. 272, 273, 734 S.E.2d 167, 167 (Ct. App.

2012), aff'd as modified, 412 S.C. 133, 771 S.E.2d 840 (2015)

Following briefing and oral- argument, the South Carolina Court of Appeals affirmed
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Applicant’s convictions, finding “that the neutral phrase ‘another person’ inserted into Cannon’s

statement avoided any Bruton violation. The redacted statement only implicates the statement’s

maker, and it does not limit the participants to three, which would implicate the three defendants
on trial. Further, the court gave the jury a limiting instruction. Therefore, we find the trial court
properly allowed Cannon’s redacted statement into evidence.” Id. at 279, 734 S.E.2d at 170.
Applicant filed a petition for rehearing on September 27, 2012. By order dated November 30,
2012, the Court of Appeals denied the petition for rehearing.

Applicant then filed a petition for writ of certiorari, which the South Carolina Supreme
Court granted. Following briefing and oral argument, the Supreme Court affirmed Applicant’s
convictions, finding the admission of co-defendant Cannon’s statement using the phrase “another
person” to refer to co-defendant and two other male individuals violated Applicant’s rights under
the Confrontation Clause, but the error was harmless beyond a reasonable doubt. State v.

McDonald, 412 S.C. 133, 771 S.E.2d 840 (2015). In reaching this decision, the Supreme Court

found:

[W]e find that the overwhelming evidencé of McDonald’s guilt
renders the error harmless beyond a reasonable doubt.

We first note the presence of strong evidence of guilt, apart from
the erroneous admission of Cannon's confession. On the evening of
the murder, Whitehead informed a co-worker that he intended to
go over to Victim’s home to fight him. Later that evening, around
10:00 p.m., Defendants arrived at the Sonic, with Cannon donning
a ski mask. The shift manager told the Defendants to leave. An on-
duty employee then observed Defendants leave together. That
employee testified that Whitehead drove a four-door sedan with a
noticeably loud muffler sound. Investigators obtained a receipt
from the Wal-Mart on Two Notch Road in Columbia, which
confirmed that a ski mask and purple latex gloves were purchased
at 10:43 p.m. on the night of the murder. At approximately 11:30
p.m., near the time of Victim’s murder, Victim’s neighbor took his
dog outside and heard “a lot of knocking noise[s], loud, like
somebody kicking something or slamming doors.” About ten
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minutes later, the neighbor heard “a lot of noise” and “a lot of
people getting excited.” He then heard a loud muffler sound and
observed headlights in the road. A short time later, at about 1:30
a.m., McDonald showed up at a co-worker’s house and was visibly
upset. The co-worker testified that, although McDonald did stay at
his house from time to time, this was the first time McDonald had
showed up so late. In addition, the morning after the murder,
Whitehead showed up to work at the Sonic with a scratch under
one of his eyes and a limp. He began acting strange and lied to his
manager about the source of the injuries, claiming that he fell at
work. Several days later, he walked out of work during a shift and
told his manager that he's “got problems” and was “about to move
to Aiken.” We find this evidence of guilt, independent of
Cannon’s confession, compelling, -

Beyond the independent evidence of guilt, McDonald gave a
confession that was entirely consistent with Cannon's confession.
McDonald's ‘confession detailed going to the restaurant with
Whitehead and Cannon, purchasing a ski mask and gloves from
Wal-Mart, arriving at Victim’s home, kicking in the door, hitting
Victim repeatedly in the body and head with a baseball bat, and
stealing various items from Victim's home. The properly admitted
evidence at trial aligns with the details McDonald provided in his
confession. In addition to the corroboration of the purchase at
Wal-Mart, part of a purple latex glove was found at the crime
scene, Victim's girlfriend further testified that Victim kept a
baseball bat at his home, which investigators also found at the
crime scene.

Id. at 14243, 771 S.E.2d at 84445 (emphasis added). The Supreme Court concluded, “Given

the extensive evidence of guilt, we conclude that the Bruton violation was harmless beyond a

reasonable doubt. “ Id. at 143, 771 S.E.2d at 845. The Remittitur was issued on May 8, 2015.
Thereafter, on May 8, 2015, Applicant filed the instant post-conviction relief application

subject to this action.

ALLEGATIONS RAISED ON POST-CONVICTION RELIEF

In his amended application, Applicant alleged he was being held in custody unlawfully
based on the following allegations: ’
a) Ineffective assistance of counsel for failure to object when the Court analyzed the
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factual determinations and reached a decision in the Jackson v. Denno hearing
using an incorrect burden.

b) Ineffective assistance of counsel for failure to object when the Court instructed
the jury that they would be conducting a “search for the truth.”

c) Ineffective assistance of counsel for failure to file or argue a Motion to Sever.

d) Ineffective assistance of counsel for failure to present compelling argument
regarding the photographs of Christopher Whitehead’s car which was already
entered into evidence.

e) Ineffective assistance of counsel for failure to properly preserve Crawford issues
for appellate review during trial.

f) Ineffective assistance of counsel for failure to sufficiently and effectively argue
under Bruton that admission of the co-defendant's statement violated the
Applicant's rights under the Confrontation Clause.

g) Ineffective assistance of counsel for failure to ensure that the Court properly
provided a limiting instruction under Bruton and failure to object when the
insufficient instruction was given.

h) Ineffective assistance of counsel for failure to object when the Court allowed the
jury during deliberations to review the transcripts of testimony of three trial
witnesses. '

i) Ineffective assistance of counsel for failing to ensure that the Applicant was
present during all critical stages of trial. :

j) Ineffective assistance of counsel as counsel was ineffective for failing to present
evidence before the jury.

k) The cumulative effect of trial counsel's errors constitute ineffective assistance of
counsel.

At the evidentiary hearing, Applicant expressly withdrew allegation (d), but proceeded forward

on all other allegations. This Court granted relief on all ten allegations.
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ARGUMENT IN SUPPORT OF RECONSIDERATION AND DENIAL OF RELIEF

Respondent moves this Court to reverse its earlier decision and deny post-conviction

relief where Applicant failed to meet his burden as set forth in Strickland v. Washington, 466

U.S. 668 (1984).

The Sixth Amendment to the United States Constitution guarantees a defendant the right
to effective assistance of counsel. U.S. Const. amend. VI; Strickland, 466 U.S. 668; Lomax v.
State, 379 S.C. 93, 665 S.E.2d 164 (2008).

In a post-conviction relief action, an applicant bears the burden of proving the allegations
in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the applicant must
prove that “counsel’s conduct so undermined the proper functioning of the adversarial process
that [it] cannot be relied upon as having produced a just result.” Strickland, 466 U.S. 668; Butler,
286 S.C. at 442, 334 S.E.2d at 814. In evaluating allegations of ineffective assistance of counsel,
the reviewing court applies the two-pronged test outlined in Strickland, 466 U.S. 668. First, an
applicant must prove that counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C.
115, 1i7, 386 S.E.2d 624, 625 (1989). Under this prong, the court measures an attomney’s
performance by its “reasonableness under prevailing professional norms.” Cherry, 300 S8.C. at
117, 386 S.E.2d at 625 (quoting Strickland, 466 U.S. at 690). The proper measure of
performance is whether an attorney provided representation within the range of competence
required in criminal cases. Butler, 286 S.C. at 442,‘334 S.E.2d at 814. “Counsel is strongly
presumed to have rendered adequate assistance and made all significant decisions in the exercise
of reasonable professional judgment.” 1d. (citing Strickland, 466 U.S. at 690). The applicant

must overcome this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625.
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Second, counsel’s deficient performance must have prejudiced the applicant such that “there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding
would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625.

In its Order Granting Post-Conviction relief, this Court granted relief as to all of
Applicant’s allegations, finding counsel was constitutionally deficient in each instance and that
each of these individual deficiencies were of such an egregious nature that the result of
Applicant’s trial would have been different, i.e., that Applicant would have been acquitted but
for these individual deficiencies. Despite these individual findings of deficiency and prejudice as
to each of Applicant’s allegations, this Court inexplicably also found that the cumulative effect
of these deficiencies warranted a new ftrial, a finding that is inconsistent with the rest of its
findings.

Respondent respectfully asserts this Court’s order is based on numerous legal and factual
errors and that this Court’s grant of post-conviction relief should be reconsidered and denied.
Respondent ouﬂines these errors below:

This Court’s Order Disregards Prior Findings by the South Carolina Supreme Court

Initially, Respondent notes that this Court’s order granting post-conviction relief appears
to largely disregard the findings of the South Carolina Supreme Court in its decision affirming
Applicant’s convictions and sentences. On certiorari, the Supreme Court held the trial court’s
redaction of co-defendant Cannon’s statement with the phrase “another person” was “insufficient
to satisfy the demands of the Confrontatiqn Clause” under Bruton and its progeny. McDonald,
412 S.C. at 141, 771 S.E.2d at 844. Moreover, the Supreme Court held, “[t]he presence of a
limiting instruction is not curative here, as it was not in Bruton, for ‘there are some contexts in

which the risk that the jury will not, or cannot, follow instructions is so great, and the
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consequences of failure so vital to the defendant, that the practical and human limitations of the
jury system cannot be ignored.’” McDonald. 412 S.C. at 142, 771 S.E.2d at 844. Despite finding
Applicant’s constitutional rights were violated by the trial court’s redaction of his non-testifying
co-defendant’s statement, the Supreme Court held, “the overwhelming e‘vidence of McDonald’s
guilt renders the error harmless beyond a reasonable doubt.”.& In reaching this determination,
the Supreme Court noted the “independent evidence of guilt” aside from Cannon’s statement or
McDonald’s confession, was compelling: |

On the evening of the murder, Whitehead informed a co-worker
that he intended to go over to Victim’s home to fight him. Later
that evening, around 10:00 p.m., Defendants arrived at the Sonic,
with Cannon donning a ski mask. The shift manager told the
Defendants to leave. An on-duty employee then observed
Defendants leave together. That employee testified that Whitehead
drove a four-door sedan with a noticeably loud muffler sound. -
Investigators obtained a receipt from the Wal-Mart on Two Notch
Road in Columbia, which confirmed that a ski mask and purple
latex gloves were purchased at 10:43 p.m. on the night of the
murder. At approximately 11:30 p.m., near the time of Victim’s
murder, Victim’s neighbor took his dog outside and heard “a lot of
knocking noise[s], loud, like somebody kicking something or
slamming doors.” About ten minutes later, the neighbor heard “a
lot of noise” and “a lot of people getting excited.” He then heard a
loud muffler sound and observed headlights in the road. A short
time later, at about 1:30 a.m., McDonald showed up at a co-
worker’s house and was visibly upset. The co-worker testified that,
although McDonald did stay at his house from time to time, this
was the first time McDonald had showed up so late. In addition,
the morning after the murder, Whitehead showed up to work at the
Sonic with a scratch under one of his eyes and a limp. He began
acting strange and lied to his manager about the source of the
injuries, claiming that he fell at work. Several days later, he walked
out of work during a shift and told his manager that he’s “got
problems” and was “about to move to Aiken.” '

Id. at 142-43, 771 S.E.2d at 844-45. The Supreme Court found “this evidence of guilt,

independent of Cannon’s confession, compelling.” Id. (emphasis added).
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findings. This Court repeatedly disregards the Supreme Court’s findings that although Applicant
suffered a constitutional violation from the admission of Cannon’s statement with the redaction
“another person,” the error was harmless in light of the compelling evidence of Applicant’s guilt

independent of Cannon’s statement and Applicant’s confession. Such examples of this blatant

Despite these findings, this Court made several findings that are incongruent with these

disregard from the Supreme Court’s findings are as follows:

¢ In finding counsel was ineffective for failing to request a severance, this Court

found “McDonald’s constitutional rights were violated by the admission of the
non-testifying co-defendant’s statements incriminé,ting McDonald,” but yet finds
this prejudiced Applicant, a finding that is in direct contradiction with the
Supreme Court’s holding that this very error was harmless in light of the
overwhelming independent evidence of Applicant’s guilt.

In finding counsel was ineffective for failing to properly presefve Crawford
issued for appellate review, this ‘Court found ‘Applicant was denied the right to
challenge Cannon’s statement on an additi.onal ground, but again, finds this
prejudiced Applicant, a finding that is in direct contradiction with the Supreme
Court’s holding that any error in the admission of Cannon’ statement was
harmless in light of the overwhelming independent evidence of Applicant’s guilt.
In finding counsel was ineffective for failing to sufficiently and effectively argue

under Bruton that admission of the co-defendant’s statement violated the

Applicant’s rights under the Confrontation Clause, this Court found trial counsel
was “ineffective in actively and vigorously seeking to prevent the codefendant’s

statement from being admitted into evidence and used against McDonald. Had
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Lowry v. State, 376 S.C. 499, 508, 657 S.E.2d 760, 765 (2008) (citing

trial counsel properly argued this issue during trial, there is a reasonable
likelihood that }l)revented this violation from occurring in the first place,” a
finding that is in direct contradiction with the Supreme Court’s holding that this
very error was harmless in light of the overwhelming independent evidencev of.
Applicant’s guilt.

In finding counsel was ineffective for failing to ensure the trial court properly

provided a limiting instruction under Bruton and failing to object when an

insufficient instruction was given, this Court found that “[i]f preserved for
appellate review, the Court may have found that failure to give a limiting
instruction at the time the statements were admitted was an error by the Court,”
which is in direct contradiction with the Suprefne Court’s finding that no limiting
instruction would have cpred the constitutional error in admitting Cannon’s
statement but the error was nonetheless harmless in light of the compelling

independent evidence of Applicant’s guilt.

These findings are wholly inconsistent with the Supreme Court’s holdings in McDonald.

2011

“Harmless error review looks to the basis on which the jury actually rested its verdict.”

500 U.S. 391, 403 (1991)

Suilivan v. Louisiana, 508
U.S. 275, 279 (1993)). “From this perspective, in order to conclude that the -error did not
contribute to the verdict, the Court must ‘find that error unimportant in relation to everything else

the jury considered on the issue in question, as revealed in the record.’” Id. (citing Yates v. Evatt,

Because the Supreme Court already determined the constitutional violation of the
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findings that the result of Applicant’s trial would be different (i.e., prejudice pursuant to

Strickland) on those same grounds constitute an error of law. See Amold v. State/Plath v. State,

309 S.C. 157, 165, 420 S.E.2d 834, 838 (1992) (noting that the requirement that a constitutional
error be harmless beyond a reasonable doubt “embodies a standard requiring reversal ‘if there is
a reasonable possibility that the evidence complained of might have contributed to the

conviction’ ” (quoting Yates, 500 U.S. at 403)); see also Clark v. Groose, 16 F.3d 960, 964 (8th

Cir. 1994) (concluding even if evidence is erroneously admitted but it constitutes at most
harmless error, no ineffective performance .is shown); LePage v. Idaho, 851 F.2d 251, 257 (9th
Cir. 1988) kconcluding that since admission of statements obtained in violation of Massiah was
harmless error beyond a reasonable doubt, LePage suffered no prejudice from his counsel’s

failure to object to the statements).

This Court’s order lacks specific findings of prejudice

Additionally, Respondent respectfully notes this Court’s order is devoid of the spéciﬁc

prejudice findings necessary to grant Applicant post-conviction relief.

Recently, in Smalls v. State, our Supreme' Court reaffirmed the necessity of the PCR. to
make specific findings on prejudice that are tied to the particular deficiencies alleged. Smalls v.
State, 422 S.C. 174, 810 S.E. 2d 836 (2018) (“As we havg explained, the strength of the evidence
must be considered aiong with the specific impact of counsel’s errors.”). “In determining-
whether the applicant has proven prejudice, the PCR court should consider the specific impact
counsel’s error had on the outcome Qf the trial. In addition, the PCR court should consider the
strength of the State’s case in light Aof all the evidence presented to the jury. In general, the

stronger the evidence presented by the State, the less likely the PCR court will find the applicant

‘met his burden of proving prejudice. Id. (internal citations omitted).
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In the present case, many of the individual findings on each allegation simply state that
there is a reasonable probability that the result of the trial or appeal would have been different,
but fail to state exactly how the proceeding would have been impacted by these errors.
Respondent respectfully requests this Court make specific determinations as to how each of trial
counsel’s purported errors affected the outcome of his case, and if the Court is unable to
determine the specific prejudice Applicant suffered from these alleged errors, reverse its finding
that counsel was constitutionally ineffective. |

Moreover, Respondent respectfully urges this Court to reconsider its finding that the
cumulative effect of counsel’s purported errors resulted in prejudice, as it is incongruent with the
status of the law in this state that requires Applicant to show both deficiency and prejudice as to
each individual allegation raised.

This Court’s finding that counsel was ineffective for failing to object to the trial court’s use of
the incorrect standard during the Jackson v. Denno hearing is erroneous

Applicant gave a detailed confession to the crime. Like Cannon’s statement, his statement
was also redacted before introduction. (State’s Exhibit 104). The statement referenced going fo -
the local Wal-Mart and buying a ski mask and a box of purple gloves; one of them called “Zach”
to see if someone was home; all of them kicked in a sturdy back door; one person “ﬁicked up a
glass bowl with ﬂ(;wer petals in it, picked it up over his head and hit Josh in the head with it
while Josh was asleep on the couch”; another person dragged victim off the couch; he repeatedly
hit victim with his fists then hit him in the back of the head using the victim’s bat; they were
searching for drugs and money; another person kicked and stomped the victim, and, eventually,
someone pulled a Christmas tree over on him. He also claimed someone else left the house with

“plastic bags of stuff’ and gave him some “DVD’s and stuff.” (Tr. p. 773, line 15 - p. 775, line
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21). In particular, as to the beating, Applicant confessed as follows (again, as reflected in the
redacted statement read at trial):

I first grabbed a bat that was against the wall and I started hitting
Josh in the body. Then another person tried to stop me to ask Josh
a question about where the money and dope was, and I couldn’t
stop the bat. I couldn’t stop the bat and I hit Josh in the back of the
head. 1also think I hit him one time in the temple area of his head.
Josh then started bleeding more and I got scared. That’s when
another person and another person started kicking and stomping
Josh. ... The last thing I saw another person pushing the tree over
‘on Josh... :

(Tr. p. 775, line§ 2-9). Further, at the time of his arrest, when driving to the sheriff’s department
and before giving his detailed statement, Applicant volunteered to officers, “This is the way we
came that night.” (Tr. p. 954, line 4 - p. 955, line 3).

Prior to the admission of Applicant’s statement, the trial court conducted a heaﬁng

pursuant to Jackson v. Denno to determine the admissibility of Applicant’s statement to law

enforcement. During the Denno hearing, the trial court heard teétimony from three law
enforcement investfgators, Applicaﬁt, Api)licant’s mother, .and‘ Appiicant’s brother. The trial
court was also presented with Applicant’s signed waiver of rights. Aftef hearing all testimony
and evidence pfesented and listening to argument from counsel, the trial court noted it had
considered everyﬂxing presented by the State, including the State’s evidence 6f waiver, as well as
everything presented By the defense, aﬁd found Appliéant was fully ad\)ise of his rights and
knowingly and voluntarily waived those rights‘ t6 gi;/e a statement to law enforcement. See Tr.
252-59. The record shows the trial co:u'rt employed the correct standard and did not employ the
wrong sténdard or impermissible shift the burden onto Applicant.

Despite these clear findings in the record, this Court found the trial court improperly

“plac[ed] the burden on the Defense to prove a lack of waiver by the preponderance of the

Page 13 of 31



2015

evidence, rather than requiring the State to prove a voluntary waiver by a preponderance of the
evidence.” This Court further found,

If a proper objection had been raised, it is possible that the Court
may have reconsidered his decision. Alliteratively, the issue could
have been raised on appeal. This Court finds that prejudice exists
because it is likely that the appellate court would. have found error
as it appears the incorrect legal burden was used by the Court.
There is a reasonable probability that, but for counsel's
unprofessional errors, the result of the trial or appeal would have
been different.

As further evidence of prejudice, this Court notes that in finding
"harmless error" the Supreme Court relied to some degree on this
statement of McDonald. It is likely that the harmless error analysis
would have been affected if the statement had not been admitted at
trial, or if the appellate court had additionally considered this legal
issue regarding the admissibly of McDonald’s statement.
Accordingly, this Court finds that it is appropriate to grant the
Applicant post-conviction relief on this ground. '

(Order granting relief p. 8). In support of this ruling, this Court appears to have cherry-picked

select passages from the Denno hearing and failed to consider the record as a whole as required.

Respondent respectfully submit this Court’s findings that the trial court applied the wrong

standard during the Denno hearing is'erroneous and is not supported by the record as a whole.
“[The i)rosecution may not use statements, whether exculpatory or inculpatory,
stemming from custodial interrogation of the defendant unless it demonstrates: the use of
procedural safeguards effective to secure the privilege against self-incrimination.” Miranda v.
Arizona, 384 U.S. 436, 444 (1966). Prior to custodial interrogation, a suspect must be warned he
has a right to remain silent; any of his statements may be used against him, he has a right to an
attorney, and an attorney will be appointed to him prior to any questioning if he desires one and

cannot afford one. Id. at 479. Once those warnings are given to a suspect and the suspect is

Page 14 of 31



2016

afforded an opportunity to exercise his rights, the suspect may knowingly and intelligently waive
those rights and make a statement. Id.

Significantly, if a defendant is advised of his constitutional rights and then chooses to
make a statement, the burden is on the State to prove by a preponderance of the evidence the

defendant knowingly, intelligently, and voluntarily waived his rights. State v. Rochester, 301

S.C. 196, 200, 391 S.E.2d 244, 246 (1990); see Berghuis v.‘ThomD'kins, 560 U.S. 370, 384

(2010) (instructing the prosecutiori must establish the accused understood his rights in order for
the accused’s waiver of those rights to be valid). In determining whether a valid waiver of rights
occurred, the particular facts and circumstances surrounding the case must be examihed,

including the background, experience, and conduct of the accused. North Carolina v. Butler, 441

U.S. 369, 374-375 (1979). Importantly, a valid waiver of rights can be established through proof
of express written or éral statements or can be inferred from the actions and words of the person
interrogated. Id. at 373; see Berghuis, 560 U.S. at 384 (“An ‘implicit waiver’ of ‘the ‘right to
remain silent’ is sufficient to admit a suspect’bs statement into evidence.” (citation omitted));

State v. Kennedy, 333 S.C. 426, 429, 510 S.E.2d 714, 715 (1998) (“An express waiver is

unnecessary to support a finding that the defendant has waived the right to remain silent or the
right to couﬂsel guaranteed by Miranda.”).

. However, even if a defendant validly waives his righits and makes a statement, a
confession or statement by a defendant is noﬁetheless not admissible unless voluntarily made.
State v. Myers, 359 S.C. 40, 47, 596 S.E.2d 488, 492 (2004). The reason for the prohibition
against the use of an involuntary confession is that “coerced confessions” have been recognized

to be “inherently untrustworthy.” Dickerson v. United States, 530 U.S. 428, 433 (2000); see also

Jackson v, Denno, 378 U.S. 368, 385-386 (1964) (“[T]he Fourteenth Amendment forbids the use
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of involuntary confessions not only because of the probable unreliability of confessions that are
obtained in a manner deemed coercive, but also because of the ‘strongly felt attitude of our
society that important human values are sacrificed where an agency of the government, in the
course of securing a conviction, wrings a confession out of an accused against his will,” and
because of ‘the deep-rooted feeling that the police must obey the law while enforcing the law;
that in the end life and liberty can be as much endangered from illegal methods used to convict
those thought to be criminals as from the actual criminals themselves.” * (citations omitted)).
Importantly, “[t]he process for ascertaining whether a statement is voluntary is bifurcated
because the process involves determinations by both the trial judge and the jury.” State v.
Breeze, 379 S.C. 538, 543, 665-S.E.2d 247,' 250 (Ct. App. 2008). Pursuant to the bifurcated
process, the trial judge must first determine in an evidentiary hearing whether the State proved
the statement was voluntarilly' made by a preponderance of the evidence and then, if the trial
judge finds the State met its burden, the statement is submitted to the jury §vheré its vqluntariness
must be proven beyohd a reasonable doubt. Id. When considering tﬁe voluntariness and
admissibility of a defendant’s statements, the trial judge should examine the totality of the
circumstances under which the statéments were made, including the characteristics of the
accused and the details of the interrogation, to determine whether the State has met its burden of

proof. State v. Rabon, 275 S.C. 459, 461, 272 S.E.2d 634, 635 (1980). ‘Factors to be considered

in the totality of the circumstances analysis include: (1) the age‘ of the accused; (2) the
educational level and intelligence of the accused; (3)- the accused’s knowledge of his
constitutional rights; (4) the length of the accused’s detention; (5) the nature of the questioning

and whether it was repeated and prolonged; and (6) the presence or absence of the use of

punishment, including deprivation of food or sleep. Schneckloth v. Bustamonte, 412 U.S. 218,
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226 (1973). Ultimately though, the “ultimate test” of voluntariness involves determining whether
the confession was “the product of an essentially free and unconstrained choice by its maker” or
was the product of an overborne will and critically-impaired capacity for self-determination. Id.

at 225-226; see State v. Von Dohlen, 322 S.C. 234, 243, 471 S.E.2d 689, 695 (1996) (“The

question is whether the defendant’s will was overborne when he confessed.”); see also Miller v.

Fenton, 796 F.2d 598, 604 (3rd Cir. 1986) (“We emphasize that the test for voluntariness is not a
but-for test: we do not ask whether the confession would have been made in the absence of the
interrogation. Few criminals feel impelled to confess to the police purely of their own accord,

without any questioning at all.”).

In the present. case, the trial court made the following findings at the conclusion of the

-

Denno hearing:

So based on that analysis of this case, I have carefully considered
all the evidence that’s been offered by the State and the defendants
and am convinced by a preponderance of the evidence—and that’s
my standard, and I so find that before the alleged statements were
obtained from the defendants—and this applies to both
defendants—the defendants were fully advised of their rights under
the Fifth and Sixth Amendments to the Constitution of the United
States, and that the defendants were advised of the Constitutional
safeguards" required by Miranda vs. United States (sic) as follows :

The defendants were advised prior to any interrogation that they
had the right to remain silent. The defendants were advised prior to
any interrogation that if they waived their right to remain silent and
made a statement such statement could and would be used against
them in a court of law, that the defendants were advised prior to
any interrogation that they had the right to employ or select and
attorney of their own choice, that if they did not have the money,
resources or funds to employ an attorney that the court would
appoint and provide an attorney for them; and, if so, if they so
desired, without cost or expense to them, and that they had the
right to have their attorney present with them at all times during all
interviews and interrogations, that the defendants were advised
Page 17 of 31



prior to any interrogation that they had the right to consult with
their attorneys before interrogation, that they were advised prior to
any interrogation they had a right to interrupt and terminate the
interrogation at any time.,

They had further the right to stop answering questions at any time
during the interrogation, that they were advised prior to any
interrogation that even if during the interrogation they desired an
attorney, the interrogation would cease until an attorney was
provided for them and they were given the opportunity to consult
with their attorney prior to further interrogation, that the
defendants knowingly and intelligently waived their rights under
the Fifth and Sixth Amendments to the Constitution of the United
States and the Constitutional safeguards required by Miranda vs.
Arizona, and that the alleged statements given by the defendants
were freely and voluntarily given, without duress, without
~ coercion, without undue influence, without reward, without
promise or hope of reward, without threat of injury, and without
compulsion or inducement of any kind; and that such alleged
statements were the voluntary product of the free and
unconstrained will of the defendants .

This Court finds ali of the foregoing conclusions by a
preponderance of the evidence; and I, therefore, find the statements
are admissible into evidence. All right, counsel. Are you ready for

the jury?

(Trial Tr. p. 257-259).

deficient for failing to object and this Court’s finding to the contrary is erroneous.
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The trial court employed the correct standard for determining the admissibility of
Applicant’s statement and this Court’s rulings to the contrary constitute an error of law.

Therefore, as the trial court employed the proper standard, trial counsel cannot be deemed

Moreover, this Court’s findings of prejudice based on the purported error of trial counsel
for failing to object is also erroneous, as the Supréme Court already found there was compelling

evidence of Applicant’s guilt independent of his statement to law enforcement and Cannon’s



2020

statement. McDonald, 412 S.C. at 143, 771 S.E.2d at 845. Therefore, there is no reasonable
likelihood the result of the proceeding would have been different absent counsel’s alleged

deficiency for failing to object.

This Court’s finding that counsel was ineffective for failing to object to the trial court’s use of
the phrase “search for the truth” is erroneous

In this Court’s order granting relief, this Court found trial counsel was ineffective for
filing to object to comments from the trial court to the jury that indicated their role was to seek
the truth. This Court found counsel was deficient for failing to object to these comments because

they “unconstitutionally shifted the burden of proof” and were not able to be reviewed on appeal.

" This Court further found, “Prejudice is apparent in this matter in two separate contexts. First,

because the jury likely applied these instructions during deliberations, and second, because the
appellate courts were not given an opportunity to rule on the propriety of these statements.”
(Order granting relief p. 10). Respondent respectfully asserts these findings are erroneous and
should be reversed. | |

. /
In State v. Aleksey, 343 S.C. 20, 538 S.E.2d. 248 (2000), the South Carolina Supreme

Court held that jury instructions on reasonable doubt which also charge the jury to “search for
the truth” run the risk 6f unconstitutionally shiﬁiﬁg the burden of proof to the defendant, but
nonetheless found there was no reversible error in the charge given there because the “seek the
truth” language was given in conjunction with the credibility charge, and not with either the
reasonable doubt or circumstantial evidence charge. State v. Beaty,  S.C. ___, 813 S.E.2d 502
(2018).

Recently, the South Carolina Supreme Court again considered the use of “truth secking”

language by the trial court in State v. Beaty. Id. The Beaty Court concluded:
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[A] trial court should refrain from informing the jury, whether
through comments or through its charge, that its role is to search
for the truth, or to find the true facts, or to render a just verdict.
These phrases may be understood to place an obligation on the
jury, independent of the burden of proof, to determine the
circumstances surrounding the alleged crime and from those facts
alone render the verdict it believes best serves the jury's perception
of justice. We caution trial judges to avoid these terms and any
other that may divert the jury from its obligation in a criminal case
to determine, based solely on the evidence presented, whether the
State has proven the defendant’s guilt beyond a reasonable doubt.
Although there was error here, our review of the entirety of the
judge’s opening comments and the entire trial record convinces us
that appellant has not shown prejudice from this error sufficient to
warrant reversal,

In both Aleksey and Beaty, the South Carolina Supreme Court determined that while the
trial court’s use of “fmth seeking” language was improper, the error was not significant enough
to warrant reversal of the convictions. The same holds true in Applicant’s case. Initially, it is
important to note that at the time of Applicant’s trial in 2008, the jury instruction given by the
trial court was widely-used by the bench and was similar to the approved charges as prepared by
the Supreme Court and given to the bench for reference. Therefore, as this charge was commonly
used and was proper at the time of Applicant’s trial, trial counsel was not deficient for failing to
object to this charge.

Moreover, when these “truth seeking” comments are viewed in conjunction with the
record as a whole, the trial court properly advised the jury of the State’s burden of proof and did
not impermissibly shift the burden to Applicant. Because the jury instructions as a whole were
proper, Applicant cannot establish any resulting prejudice and this Court’s findings otherwise are
impfoper. See Brown v. Stewart, 348 S.C. 33, 53, 557 S.E.2d 676, 686 (Ct. App. 2001) (internal

citations omitted) (“In reviewing jury charges for error, we construe the court’s charge as a
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whole in light of the evidence and issues presented at trial. If the instructions of the trial court,
construed as a whole, correctly state the law, there is no reversible error. To entitle an appellant
to reversal, the trial court’s instructions must be not only erroneous, but also prejudicial, and the
enumeration of hypercritical exceptions will not suffice to overthrow a jury’s verdict.”)

Finally, this Courts findings of prejudice are erroneous, as Applicant cannot establish the
result of his trial, or appeal, would have been different but for counsel’s failure to object. As
discussed more fully above, there was overwhelming and compelling evidence establishing

Applicant was guilty of the charged offenses.

This Court’s finding that counsel was ineffective for failing to request a severance is

erroneous

In this Court’s order granting relief, this Court found trial counsel was ineffective for
failing to move for a severance of Appﬁcant’s trial from his co-defendants. In reaching this
conclusion, this Court found, Applicant’s “cdnstitutional rights were violated by admission of the
non-testifying codefendant’s statement incriminating [Applicant]. This would not have happened
had the trials of the codefendants been severed.” This Court went on to note; that trial counsel did
not have a valid strategic reason for not moving for severance and “that the trial cannot be relied
upon as having produced a just result.” This Court’s ruling makes no specific findings as to
prejudice and wholly failed to reconcile' its ruling with the Supreme Court’s ruling in McDonald
that although Applicant suffered a constitutional violation from the admission of Cannon’s
statement, this error was harmless in light of the compelling independent evidence of his guilt.

This Court’s findings are erroneous and not supported by the record.
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This Court’s finding that counsel was ineffective for failing to properly preserve Crawford

issues is erroneous

In this Court’s order granting relief, this Court found trial counsel was ineffective for
failing to adequately argue that'Cannon’s statement was inadmissible pursuant to Crawford,
thereby failing to preserve this issue for appellate review. This Court further finds, “[t]he fact
that McDonald was denied to challenge his constitutional right on this separate ground
constitutes error by trial counsel for failing to object and preserve the issues at trial. Post-
conviction relief is appropriate given this failure to object.” Again, this Court’s ruling makes no
specific findings as to prejudice and wholly fails to reconcile its ruling with the Supreme Court’s
ruling in McDonald that although Applicant suffered a constitutional violation from the
admission of Cannon’s statement, this error was harmless in light of the compelling independent
evidence of his guilt. While this finding is based on a purported Crawford violation rather than

Bruton violation as addressed on appeal by the Supreme Court, the ultimate conclusion is the

same—any constitutional violation stemming from the introduction of Cannon’s statement is
harmless in light of the overwhelming evidence of Applicant’s guilt separate and apart from

Cannon’s statement. This Court’s findings are erroneous and not supported by the record.

This Court’s finding that counsel was ineffective for failing to sufficiently and effective argue

that Cannon’s statement was inadmissible under Bruton

In this Court’s order granting relief, this Court found trial counsel was ineffective for
failing to “actively and vigorously seek[] to prevent the codefendant’s statement from being
admitted into evidence and used against McDonald.” The Court further found, “[h]ad trial
counsel properly argued this issue during trial, there is a reasonable likelihood that [counsel]
could have prevented his violation from occurring in the first place.” (Order granting relief p.

13). Again, this Court’s ruling makes no specific findings as to prejudice.
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This Court attempts to reconcile its ruling with the Supreme Court’s ruling in McDonald
that although Applicant suffered a constitutional violation from the admission of Cannon’s
statement, this error was harmless in light of the compelling independent evidence of his guilt by
noting:

This Court is mindful of the fact that the Supreme Court has
already ruled on the existence of a Bruton violation and found
harmless error. However, this Court is convinced that significant
deprivations in representation existed at the time of trial to the
extent that it would have been possible to fix this legal error and
prevent the Bruton violation from ever occurring if counsel had
acted and argued appropriately. Further, this Court is concerned by
counsel’s essential waiver of McDonald’s Bruton rights when the
questions he asked nullified the prior attempt by the Court and
State at redaction of the statements and protection of the
defendants.

(Order granting relief p. 15). This ruling is erroneous for several reasons.

Initially, this Court’s corﬁment that, “significant deprivations in representation existed at
the time of trial to the extent that it would have been possible to fix this legal error and prevent
the Bruton violation from ever occurring if counsel had acted and argued appropriately” is
irrelevant to the issue at hand—whether the admission of Cannon’s statement had sufficient
impact on the jury’s verdict to undermine conﬁdenée in the trial. The Supreme Court already
reviewed and expressly rejected Applicant’s asserti‘ons that 1t did, ﬁndiﬁg that:“overwhelming
evidence of McDonald’s guilt renders the error harmless beyond a reasonable doubt.”
McDonald, 412 S.C. at 142, 771 S.E.2d at 844.

Moreover, this Court’s “concern” over ;‘counsel’s essential waiver of McDonald’s Bruton
rights when the questions he asked nullified the prior attempt by the Court and State at redaction
of the statements and protection of the defendants” with whoily without merit, as our appellate

courts did not deem counsel’s conduct to have constituted a “waiver” of Applicant’s Bruton
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arguments and ruled on the merits of this claim, finding the constitutional error harmless in light
of the compelling and overwhelming evidence of Applicant’s guilt. This Court’s findings are

erroneous and not supported by the record.

This Court’s f inding that counsel was ineffective for failing to ensure the trial court g roperly
- provided a limiting instruction under Bruton are erroneous

In this Court’s order granting relief, this' Court found trial counsel was ineffective for
failing to ensure the trial court properly gave limiting instructions immediately following the
introduction of Cannon’s statement, constituting deficient performance. Additionally, this Court
found, ‘-‘if ‘preserved for appellate review, the [appellate cJourt may have found that failure to
give a limiting instruction at the time the statements were admitted was an error by the [trial
clourt.” (Order granting relief p. 16). Respondent rcspectfully submits this Court’s ruling» is
incompatible with the Supreme Court’s ruling in McDonald and applies the wrong standard for
determining prejudice. A

When ‘addressing this very issue on appeal, the Supreme Court held, “[t}he presence of a
limiting instruf:tion is not curative here, as it was not in Bruton, for ‘there are some contexts in
which the risk that the jury will nbt,'or cannot, follow instructions is so great, and the

consequences of failure so vital to the defendant, that the practical and human limitations of the

jury system cannot be ignored.’” McDonald, 412 S.C. at 142, 771 S.E.2d at 844. -

Despite this clear ruling that any limiting instruction would not have been enough to cure
this constitutional error, this Court’s ruling erréneously determines counsel was ineffective for
failing to properly request a limiting instruction and notes that a reviewing appellate court “may”
have found this to be reversible error. This Court’s ruling is in direct contradiction with the

Supreme Court’s finding that no limiting instruction would have cured the constitutional error in
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admitting Cannon’s statement but the error was nonetheless harmless in light of the compelling

independent evidence of Applicant’s guilt.

This Court’s finding that courisel was ineffective for failing to object to the Court’s decision to
review a transcript of the testimony of three trial witnesses is erroneous

Duriné deliberation, the jury asked to hear additional testimony. After a discussion
amongst all parties and the court, the court informed the jury that it wbuld take several days to
produce transcripts for these three witnesses. The jury responded, “We do not fgel we can be fair
and do justice to each defendant on each charge without these transcripts.” (Trial Tr. p. 1471).
Thereafter, the trial court decided to allow for a recess to allow: the court reporter adequate timej
to prel;afe tﬁe transcripts. (Trial Tr. p. 1472). When the jury returned following the recess,- the
jury asked for the trial court to re-instruct them on the law and the court re-instructed the jury in
full’. (Trial Tr. 1472-93). The jury then continued deliberations with the use of the transcripts of
the requested witnesses’ testimony. |

In this Court’s order granting relief, this Court found trial counsel was ineffective for
failing to object to the trial court’s decision to allow the jury to review transcripts of the
testimony of three witnesses. This‘Court found.trial counsel was ineffective fqr failing to object
to the trial court’s decision to provide the jury with ﬁanscﬁpts of the requested testimony,
because the transcripts “unduly emphasized the evidence and under minded his trial strategy.”
(Order granting relief p. 18).

“The trial judge, in his discretion, may p'ermit the _]ury at their request to review, in the
defendant's presence, testimony after the beginning of deliberations.” State v. Carlson, 363 S.C.

586, 601, 611 S.E.2d 283, 291 (Ct. App. 2005) (quoting State v. Plyler, 275 S.C. 291, 298, 270
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 S.E.2d 126, 129 (1980)). The extent of the review is within the trial judge’s discretion, which is
to be exercised in the light of the jury’s request. Id.

In support of its decision, this Court cites to Plyer. In Plyler, the jury requested the

testimony of a key witness be read back to them and “[t]he tape was replayed, and upon the
conclusion of the direct testimony, the foreman informed the court that the jury had heard all
they desired. The tape was stopped and the jury returned to their deliberations.” Id. at 298, 270
S.E.2d at 129. Defense counsel moved for the jury to be required to hear the cross-examination,
which was4 denied by the trial court. Id. Our Supreme Court affirmed, holding: “The court is not
required to submit evidence to the jury for review beyond that specifically requested but may, in
its discretion, have the jury review other evidence relating to the same factual issue so as not to
give undue prominence to the evidence requested.” Id.

This Court’s reliaﬁce on Plyer is misplaced, as there is no evidence in the record that the
jury was only presented with the direct examination of these three witnesses. Rather, the record
reveals the trial court provided the jury with the full testimony of the witnesses, including cross-
examination.

Additionally, this Court’s reliance on State v. Gulledge, 277 S.C. 368, 287 S.E.2d 488
(1982), misplaced because Gulledge is not akin to the fact here. In Gulledge. “the State presented
testimony that Patrolman Murphy returned to his patrol car and radioed patrol headquarters that
he'd been shot and needed help.” Id. at 371, 287 S.E.2d at 490. “The radio communication was
recorded and transcribed. Donald Ray Lane, the highway patrolman who received the call,
testified about the conversation, as did the Highway Department telecommunications
supervisor.” Id, “The tape was also played in court.” Id. On appeal, the Supreme Court reversed,

holding “the judge abused his discretion in allowing the jury to take the transcript of the tape into
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the jury room because it unduly emphasized that evidence.” Id. at 371-72, 287 S.E.2d at 490. In
contrast, the present case involved the jury requesting to rehear testimony from witnesses who
testified and were subject to cross-examination, not the transcript of an out-of-court statement.

The trial court did not abuse his broad discretion in providing the jury with transcripts of
the full testimony of three witnesses when the jury informed the court, “We do not feel we can
be fair and do justice to each defendant on each charge without these transcripts.” (Trial Tr. p.
1471). As the trial court properly provided these transcripts, trial counsel’s purported failure to
object cannot be deemed deficient and this Court’s finding otherwise is not supported by the
record or case law.

Moreover, this Court’s finding that Applicant was prejudiced by this purported deficient
performance is not supported by the record in light of the overwhelming and compelling

evidence of Applicant’s guilt. See McDonald, 412 S.C. at 143, m S.E.2d at 845,

This Court’s finding that counsel was ineffective for failing to ensure Applicant was present at
all critical stages of trial is erroneoys

Similar to the allegation addressed directly prior, this Court found trial counsel was

ineffective for failing to ensure Applicant was present in the courtroom when the court was
determining how to respond to the jury’s request to re-hear the testimony of three witnesses. This
Coﬁrt finds, “[t]rial counsel was unreasonable in procéeding without his client’s presence, and as
result McDonald was prejudiced in not having his argument presented to the Court.” This
Court’s ruling is based on an error of law. Additionally, this Court’s ruling makes no specific
findings as to prejudice |

“A criminal defendant has the right to be present at any stage of the criminal proceeding

that is critical to its outcome if his presence would contribute to the fairness of the procedure. A
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defendant’s exclusion, or absence, will be reviewed in light of the whole record.” State v. Shuler,
344 S.C. 604, 624, 545 S.E.2d 805, 815 (2001) (internal citations omitted) (noting a Jackson v.
Denno hearing on defendant’s statements is critical, but defendant’s presence would not have
contributed to the faimess of the procedure). The South Carolina Supreme Court “has defined a
critical stage as one at which procedural steps are taken or at which events transpire that are

likely to prejudice the ensuing trial.” State v. Hardy, 283 S.C. 590, 592, 325 S.E.2d 320, 322

(1985) (citing State v. Williams, 263 S.C. 290, 210 S.E.2d 298, 300‘(1974)). However, even if a
defendant is not present during a “critical stage of trial,” this error is subject to a harmless error
analysis. Shuler, 344 S.C. at 626, 545 S.E.2d at 816; Williams, 292 S.C. 231, 355 S.E.2d 861.

Although the right to be present is a substantial right, no presumption of prejudice arises from

a defendant’s exclusion. Shuler, 344 S.C. at 626, 545 S.E.2d at 816.

In the present case, Applicant’s rights were not infringed, as a conference outside the
jury’s presence as to how to respond to a jury question is not a “critical stage.” Moreover,
Applicant’s presence would not have made a difference in the faimess of the proceeding. This
Court’s findings that trial counsel’s purported failure to ensure Applicant was present for a
“critical stage” of trial is ineffective is not supported by the record or case law.

Moreover, this Court’s finding that Applicant was prejudiced by this pﬁrported deficient
performance is not supported by the record in light of the overwhelming and compelling

evidence of Applicant’s guilt. See McDonald, 412 S.C. at 143, 771 S.E.2d at 845.
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This Court’s finding that counsel was ineffective for failing to present a defense is erroneous

This Court found counsel was ineffective for failing to present a defense on Applicant’s
behalf. Specifically, this Court found counsel should have presented evidence to the jury that
Applicant’s statement to law enforcement was not given freely, knowipgly, and voluntarily,
much like the witnesses he presented at the Denno hearing including Applicant.

At the evidentiary hearing, both Applicant and trial counsel testified that in retrospect,
they now wish Applicant had testified in his own defense. These hindsight reflections come
nearly a decade after the trial and only upon the cdnvictions of Applicant and sentence of thirty-
five years imprisonment. However, counsel testified at the time of trial, he made a strategic
decision not to present evidence, including the testimony of Applicant. Moreover, the record
reveals Applicant made the decision not to testify on his behalf after engaging in a thorough
colloquy with the trial court. See Trial Tr. 1292-94, 1315.

“The United States Supreme Court has cautioned that ‘every effort be made to eliminate
the distorting effects of hindsight’ and evaluate counsel’s decisions at the time they were made.”
Edwards v. State, 392 S.C. 449, 456-57, 710 S.E.2d 60, 64 (2011) (citing Stricklaﬁd, 466 U.S. at
689). Accordingly, PCR courts must be wary of second-guessing trial counsel’s tactics.

Whitehead v, State, 308 S.C. 119, 122, 417 S.E.2d 529, 531 (1992). To achieve the goal of

“eliminat[ing] the distorting effects of hindsight,” PCR courts must be wary of attorneys’
statements at an evidentiary hearing second-guessing earlier strategic decisions against calling
witnesses and instead “focusing [its] attention on what [Applicant]’s counsel knew at the time he
made his decisions.” Edwards, 392 S.C. at 458, 710 S.E.2d at 65.

Here, trial counsel testified as to his strategic decision not to present Applicant or any

other witnesses during Applicant’s trial. This Court fails to give this testimony the adequate
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weight required and instead focuses entirely on counsel’s retrospective and regretful comments
nearly ten years after the trial’s conclusion in an adverse result.

Moreover, this Court’s finding that Applicant was prejudiced by this purported deficient
performance is not supported by the record in light of the overwhelming and compelling

evidence of Applicant’s guilt. See McDonald, 412 S.C. at 143, 771 S.E.2d at 845.

This Court’s finding that the cumulative effect of counsel’s errors constitutes ineffective

assistance of counsel is erroneous

Despite the individual findings of deficiency and prejudice as to each of Applicant’s
allegations, this Court inexplicably also found that the cumulative effect of these deficiencies
warranted a new tn'al,‘ a finding that is inconsistent wi_th the rest of its findings.

“When counsel’s deficiency is so pervasive as to render a particularized prejudice inquiry
unnecessary, a defendant may be relieved of his burden to show prejudice.” Simpson v. Moore,

367 S.C. 587, 604, 627 S.E.2d 701, 710 (2006), abrogated on other grounds by Smalls v. State,

Op. No. 27764 (S.C. Sup. Ct. filed Feb. 7, 2018) (Shearouse Adv. Sh. No. 6 at 43), reh’g denied
(Mar. 29, 2018). “Whether several errors, which are independently found not to be prejudicial,
may cumulatively warrant relief is an unsettled question in South Carolina.” Id. |

As discussed above, our Supreme Court recently stressed the importance of the PCR
court’s role in making specific findings on prejudice that are tied to the particular deficiencies
alleged. Smalls v. State, 422 S.C. 174, 810 S.E.2d 836 (“As we have explained, the strength of
the evidence must be considered along with the specific impact of counsel’s errors.”). “In
' determininé whether the applicant has proven prejudice, the PCR court should consider the
specific impact counsel’s error had on the outcome of the trial. In addition, the PCR court should

consider the strength of the State’s case in light of all the evidence presented to the jury. In
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general, tﬁe stronger the evidence presented by the State, the less likely the PCR court will find
the applicant met his burden of proving prejudice. Id. (internal citations omitted).

As whether a cumulative error analysis is proper in South Carolina is an unsettled
question of law and in light of the Supreme Court’s recent decision in Small, Respondent
respectfully asserts this Court’s use of a cumulative error analysis is erroneous.

Moreover, Respondent notes such a finding is inconsistent with the Supreme Court’s
findings in McDonald outlining the overwhelming and compelling evidence of his guilt.

CONCLUSION

Based on all the foregoing, as well as the arguments set forth in Respondent’s motion to
reconsider, alter, or amend pursuant to Rule 59(¢), SCRCP and at the hearing on this motion,
Respondent respectfully requests this Court reconsider its prior ruling and deny relief to

Applicant based on the numerous error of law and erroneous findings of fact as outlined above.

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attorney General

Columbia, South Carolma 29211
(803) 734-3737

June 15, 2018
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW ) FOR THE FIFTH JUDICIAL CIRCUIT
| )
Derrick McDonald, SCDC No. 328344, ) Case No. 2015-CP-28-0443
) S
Applicant, ) ORDER GRANTING RESPONDENT’S
) MOTION TO RECONSIDER
V. ) PURSUANT TO RULE 59(e), SCRCP
) AND DENYING POST- CONVICTION -
State of South Carolina, ) RELIEF
)
Respondent. )
)

This matter comes before this Court by way of an application for post-conviction relief
filed on May 8, 2015, and amended October 11, 2017, by Derrick McDonald (Applicant). An
evidentiary hearing was held on December 12, 2017, before this Court. Applicant was present and
represented by Kristy Goldberg, Esquire. The State was represented by Assistant Attorney General
Jeésica Kinard of the South Carolina Attorney General’s Office. Following the hearing, the Court
took the matter under advisement and requested proposed orders from both parties. Thereafter, on
April 2, 2018, the Court issued an order granting post-conviction. This order was filed on April 5 ,
2018, and received by Respondent on April 6, 2018.

- Thereafter, on April 16, 2018, Respondent served its Motion to Reconsider, Alter, or
Amend pursuant to Rule _59(e), SCRCP, ask;ng fhis Court to reconsider its prior rulings granting
relief. Applicant, through counsel, served his return to Respondent’s motion on May 8, 2018.
Thereafter, all parties convened for a hearing on Respondent’s motion on May 17, 2018. Applicant
was present and represented by Counsel Goldberg. Respondent was represented by Senior
- Assistant Deputy Attorney General Megan Harrigan Jameson. After hearing argument from both

parties, this Court instructed counsels to file post-hearing memorandums addressing any-additional
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arguments. Both parties submitted memorandums as instructed by the Court.

After thoroughly reviewing the record once again, including the Supreme Court’s denial
of the Applicant’s appeal, along with the motions, returns, and memorandums submitted, and the
testimony and evidence presented at the evidentiary hearing, this Court grants Respondent’s
motion to reconsider its prior order granting post-conviction relief. As a result, this Court finds
Applicant has failed to establish any constitutional deprivations entitling him to relief on any of
the grounds raised, and accordingly, denies the application in full.

PROCEDURAL HISTORY

On Tuesday, December 12, 2006, the victim, Joshua Zoch, was murdered in his home. On
the same day, Kershaw County Sheriff’s Deputies obtained an arrest warrant for Applicant for
Zoch’s murdér.' During its February 2007 term, the Kershaw County Grand Jury indicted Applicant
for murder (2007-GS-28-0015) and first-degree burglary (2007-GS-28-0016). Applicant was
represented by J. Marcus Whitlark, Esquire, and Nathan J. Sheldon, Esquire. The case was
prosecuted by Deputy Solicitor John Meadors and Assistant Solicitors Joanna McDuffie and Ron
Moak from the Fifth Circuit Solicitor’s Office.

On May 6, 2008, Applicant appeared in the Kershaw County Court of General Sessions
before the Honorable G. Thomas Cooper, Jr., circuit court judge, and proceeded to a joint jury trial
with co-defendants Christopher Whitehead and Robert Cannon. On May 13, 2008, the jury
convicted Applicant as indicted. The trial court sentenced Applicant to thirty-five years’
imprisonment for each conviction, with the sentences to be served concurrently.

A timely notice of appeal was ﬁléd on Applicant’s behalf and an appeal was perfected by

Chief Appellate Defender Robert M. Dudek, Esquire, of the South Carolina Commission on-
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Indigent Defense-Office of Appellate Defense. On appeal, Applicant argued trial court erred in
admitting the statement of his non-testifying co-defendant Robert Cannon, given to a law
enforcement officer during the course of the investigation, without adequately redacting portions
of Cannon’s statement implicating Applicant because it denied him of his right to confront and

cross-examine Cannon. State v. McDonald, 400 S.C. 272, 273, 734 S.E.2d 167, 167 (Ct. App.

2012), aff'd as modified, 412 S.C. 133, 771 S.E.2d 840 (2015). Following briefing and oral
argument, the South Carolina Court of Appeals aﬂ'ume& Applicant’s convictions, finding “that the
neutral phrase ‘another person’ inserted into Cannon’s statement avoided any Bruton violation.
The redacted statement only implicates the statement;s maker, and it does not limit the participants
to three, which wduld i;ﬂplicate the three defendants on trial. Further, the court gave the jury a
limiting instruction. Therefore, we find the trial court properly allowed Cannon’s redacted
statement into evidence.” Id. at 279, 734 S.E.2d at 170. Applicant filed a petition for rehearing on
September 27, 2012. By order dated November 30, 2012, the Court of Appeals denied the petition
for rehearing. | |

Applicant then filed a petition for writ of certiorari, which the South Carolina Supreme
Court granted. Following briefing and oral argument, the Supreme Court affirmed Applicant’s
convictions, finding the admission of co-defendant Cannon’s statement using the phrase “another

person” to refer to co-defendant and two other male individuals violated Applicant’s rights under

the Confrontation Clause, but the error was harmless beyond a reasonable doubt. State v.

McDonald, 412 S.C. 133, 771 S.E.2d 840 (2015). In reaching this decision, the Supreme Court

found:

[W]e find that the overwhelming evidence of McDonald’s guilt
renders the error harmless beyond a reasonable doubt.
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We first note the presence of strong evidence of guilt, apart from the
erroneous admission of Cannon's confession. On the evening of the
murder, Whitehead informed a co-worker that he intended to go
over to Victim’s home to fight him. Later that evening, around 10:00.
p.m., Defendants arrived at the Sonic, with Cannon donning a ski
mask. The shift manager told the Defendants to leave. An on-duty
employee then observed Defendants leave together. That employee
testified that Whitehead drove a four-door sedan with a noticeably
loud muffler sound. Investigators obtained a receipt from the Wal—
Mart on Two Notch Road in Columbia, which confirmed that a ski
mask and purple latex gloves were purchased at 10:43 p.m. on the
night of the murder. At approximately 11:30 p.m., near the time of
Victim’s murder, Victim’s neighbor took his dog outside and heard
“a lot of knocking noise[s], loud, like somebody kicking something
or slamming doors.” About ten minutes later, the neighbor heard “a
lot of noise” and “a lot of people getting excited.” He then heard a
loud muffler sound and observed headlights in the road. A short time
later, at about 1:30 a.m., McDonald showed up at a co-worker’s
house and was visibly upset. The co-worker testified that, although
McDonald did stay at his house from time to time, this was the first
time McDonald had showed up so late. In addition, the morning
after the murder, Whitehead showed up to work at the Sonic with a
scratch under one of his eyes and a limp. He began acting strange
and lied to his manager about the source of the injuries, claiming
that he fell at work. Several days later, he walked out of work during
a shift and told his manager that he's “got problems” and was “about
to move to Aiken.” We find this evidence of guilt, independent of
Cannon’s confession, compelling. '

Beyond the independent evidence of guilt, McDonald gave a
confession that was entirely consistent with Cannon's confession.
McDonald's confession detailed going to the restaurant with
Whitehead and Cannon, purchasing a ski mask and gloves from
Wal-Mart, arriving at Victim’s home, kicking in the door, hitting
Victim repeatedly in the body and head with a baseball bat, and
stealing various items from Victim's home. The properly admitted
evidence at trial aligns with the details McDonald provided in his
confession. In addition to the corroboration of the purchase at Wal—
Mart, part of a purple latex glove was found at the crime scene.
Victim's girlfriend further testified that Victim kept a baseball bat at
his home, which investigators also found at the crime scene.

Id. at 14243, 771 S.E.2d at 84445 (emphasis added). The Supreme Court concluded, “Given the
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extensive evidence of guilt, we conclude that the Bruton violation was harmless beyond a

reasonable doubt. “ Id. at 143, 771 S.E.2d at 845. The Remittitur was issued on May 8, 2015.
On May 8, 2015, Applicant filed the instant post-conviction relief application subject to

this action.

CURRENT POST-CONVICTION RELIEF ACTION

In his original application, Applicant alleged he was being held in éustody unlawfully
based on allegations of ineffective assistance of trial counsel and ineffective assistance of appellate

counsel.

In his amended application, Applicant alleged he was being held in custody unlawfully based

on the following allegations:

a) Ineffective assistance of counsel for failure to object when the Court analyzed the
factual determinations and reached a decision in the Jackson v. Denno hearing using
an incorrect burden.

b) Ineffective assistance of counsel for failure to object when the Court instructed the
jury that they would be conducting a “search for the truth.”

¢) Ineffective assistance of counsel for failure to file or argue a Motion to Sever.

d) Ineffective assistance of counsel for failure to present compelling argument
regarding the photographs of Christopher Whitehead’s car which was already
entered into evidence.

e) Ineffective assistance of counsel for failure to properly preserve Crawford issues
for appellate review during trial.

f) Ineffective assistance of counsel for failure to sufficiently and effectively argue
under Bruton that admission of the co-defendant's statement violated the
Applicant's rights under the Confrontation Clause.

g) Ineffective assistance of counsel for failure to ensure that the Courf properly
provided a limiting instruction under Bruton and failure to object when the

insufficient instruction was given.

2037
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h) Ineffective assistance of counsel for failure to object when the Court allowed the
jury during deliberations to review the transcripts of testimony of three trial
witnesses.

i) Ineffective assistance of counsel for failing to ensure that the Applicant was present
during all critical stages of trial.

i) Ineffective assistance of counsel as counsel was ineffective for failing to present
evidence before the jury.

k) The cumulative effect of trial counsel’s errors constitute ineffective assistance of
counsel.

An evidentiary hearing was held on December 12, 2017, before this Court. Applicant was present
and represented by Kristy Goldberg, Esquire. The State was represented by Assistant Attorney
General Jessica Kinard of the South Caroliﬁa Attorney General’s Office. At the start of the hearing,
Applicant expressly withdrew allegation (d), but procéeded forward on all other allegations as set
forth in his amended application. At the evidentiary hearing, testimony was taken from trial
counsel and Applicant. Fonoﬁg the hearing, this Court took the matter under advisement and
requsted proposed ordérs from both parties. Both parties submitted proposed ordess as instructed
by this Court.

Thereafter, on April 2, 2018, this Court adopted Applicant’s proposed order and granted
relief on all ten grounds. This order was filed on April 5, 2018, a;ld recéived by Respondent on
April 6, 2018.

On April 16, 2018, Respondent served its Motion to Reconsider, Alter, or Amend pursuant
to Rule 59(e), SCRCP, asking this Court to-reconsider its prior rulings granting relief. Applicant,
through counsel, served his return to Respondent’s motion on May 8, 2018. Thereafter, all parties
convened for a hearing on Respondent’s motion on May 17, 2018. Applicant was presefxt and

represented by Counsel Goldberg. Respondent was represented by Senior Assistant Deputy
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Attorney General Megan Harrigan Jameson. After hearing argument from both parties, this Court
instructed counsels to file post-hearing memorandums addressing any additional arguments. Both

parties submitted memorandums as instructed by this Court.

GRANT OF RECONSIDERATION AND AMENED FINDINGS OF FACTS AND
CONCLUSIONS OF LAW

After a thorough review of the record once again and consideration of the arguments
presented by both parties, this Court grants Respondent’s motion to reconsider its prior order
granting post-conviction relief pursuant to Rule 59(e), SCRCP. Additionally, this Court finds
Applicant has failed to establish any constitutional deprivations entitling him to relief on any of
the grounds raised, and accordingly, denies the application in full. Specific findings as to each of
the ten grounds follow: |

Respondent moved this Court to reverse its earlier decision and deny post-conviction relief

contending that Applicant failed to meet his burden as set forth in Strickland v. Washington, 466
U.S. 668 (1984). After careful consideration, this Court agrees and finds Applicant has not and
cannot meet his requisite burden of relief as to any of the ten grounds of ineffective assistance of

counsel.

The Sixth Amendment to the United States Constitution guarantees a defendant the right

to effective ass_istancc of counsel. U.S. Const. amend. VI; Strickland, 466 U.S. 668; Lomax v.
State, 379 S.C. 93, 665 S.E.2d 164 (2008).
In a post-conviction relief action, an applicant bears the burden of proving the allegations

in his or her application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the

application alleges ineffective assistance of counsel as a ground for relief, the applicant must prove

that “counsel’s conduct so undermined the proper functioning of the adversarial process that [it]
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cannot be relied upon as having produced a just result.” Strickland, 466 U.S. 668; Butler, 286 S.C.

at 442, 334 S.E.2d at 814.

(13 §

Strickland does not guarantee perfect representation, only a “ ‘reasonably competent

attorney.” ” 466 U. S. at 687 (quoting McMann v. Richardson, 397 U. S. 759, 770 (1970));

Representation is constitutionally inefféctive only if it “so undermined the proper functioning of
the adversarial process” that the defendant was denied a fair trial. Strickland, 466 U.S. at 686. Just
as there is no expectation that competent counsel will be a flawless strategist or tactician, an
attorney may not be faulted for a reasonable miscalculation or lack of foresight or for failing to
prepare for what appear to be remote possibilities. See generally Id.

In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland, 466 U.S. 668. First, an applicant must prove that

counsel’s performance was deficient. Id.; Cherry v. State, 300 S.C. 115, 117, 386 S.E.2d 624, 625
(1989). Under this prong, the court measures an attorney’s performance by its “reasonableness
under prevailing professional norms.” Cherry, 300 S.C. at 117, 386 S.E.2d at 625 (quoting

Strickland, 466 U.S. at 690). The proper measure of performance is whether an attorney provided

representation within the range of competence required in criminal cases. Butler, 286 S.C. at 442,
334 S.E.2d at 814. “Counsel is strongly presumed to have rendered adequate assistance and made

all significant decisions in the exercise of reasonable professional judgment.” Id. (citing Strickland

466 U.S. at 690). The applicant must overcome this presumption to receive relief. Cherry, 300 S.C.
at 118, 386 S.E.2d at 625. Second, counsel’s deficient performance must have prejudiced the

applicant such that “there is a reasonable probability that, but for counsel’s unprofessional errors,
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the result of the proceeding would have been different.” Cherry, 300 S.C. at 117-18, 386 S.E.2d at
625.
Although courts may not indulge “post hoc rationalization” for counsel’s decision making
that contradicts the available evidence of counsel’s actions, Wiggins, 539 U. S., at 526-527,
neither may they insist counsel confirm every aspect of the strategic basis for his or her actions.
There is a “strong presumption” that counsel’s attention to certain issues to the exclusion of others
reﬂects trial tactics rather than “sheer neglect.” Yarborough v. Gentry, 540 U. S. 1, 8 (2003). After
an adverse verdict at trial even the most experienced counsel may find it difficult to resist asking
. whether a different strategy might have been better, and, in the course of that reflection, to magnify
their own responsibility for an unfavorable outcome. Strickland, however, calls for an inquiry into
| the obj ecﬁ\}e reasonableness of counsel’s performance, not counsel’s subjective state of mind. Id.
at 688; Harrington v. Richter, 562 U .S. 86 (2011).
‘With respect to prejudice, an applicant must demonstrate “a re;asonable probability that,
but for counsel’s unprofessional errors, the result of the proceeding would have been different. A

reasonable probability is a probability sufficient to undermine confidence in the outcome.

Strickland, 466 U.S. at 694. It is not enough “to show that the errors had some conceivable effect

on the outcome of the proceeding.” Id. at 693. Counsel’s errors must be “so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable.” Id. at 687; Harrington, 562 U.S. at 86.

“Surmounting Strickland’s high bar is never an easy task.” Padilla v. Kentucky, 559 U.S.
356, 371 (2010). An ineffective assistance of counsel claim can function as a way to escape rules
of waiver and forfeiture and raise issues not presented at trial, and so the Strickland standard must

be applied with scrupulous care, lest “intrusive post-trial inquiry” threaten the integrity of the very

2041
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adversary process the right to counsel is meant to serve. Strickland, 466 U.S. at 689-690. Even

under de novo review, the standard for judging counsel’s representation is a most deferential one.
Unlike a later reviewing court, the attorney observed the relevant proceedings knew of materials
outside the record and interacted with the client, with opposing counsel, and with the judge. It is

“all too tempting” to “second-guess counsel’s assistance after conviction or adverse sentence.” Id.

at 689; see also Bell v. Cone, 535 U. S. 685, 702 (2002); Lockhart v. Fretwell, 506 U. S. 364, 372
(1993). The question is whether an attorney’s representation amounted to incompetence under
“prevailing professional norms,” not whether it deviated from best practices or most common

custom. Strickland, 466 U.S at 690.

In assessing prejudice under Strickland, the question is not whether a court can be certain

counsel’s performance had no effect on the outcome or whether it is possible a reasonable doubt

might have been established if counsel acted differently. Wong v. Belmontes, 558 U. S. 15 (2009);

Strickland, 466 U.S. at 693. Instead, Strickland asks whether it is “reasonably likely” the result
would have been different. Id. at 696. This does not require a showing that counsel’s actions “more
likely than not altered the outcome,” but the difference between Strickland’s prejudice standard
and a more-probable-than-not standard is slight and matters “only in the rarest case.” Id. at 693,
697. The likelihood of a different result must be substantial, not just conceivable. Id. at 693;
Harrington, 562 U.S. 86.

Based on this standard set forth above, this Court finds Applicant has failed to meet the
requisite burden of establishing that any constitutional ineffectiveness of counsel merits granting

Post Conviction Relief. Each allegation is addressed fully below:

Applicant cannot establish counsel was ineffective for failing to object to the trial court’s
standard of review used during the Jackson v. Denno hearing
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Applicant asserts trial counsel was constitutionally ineffective for failing to object to the
trial court’s ruling during the Jackson v. Denno hearing. Specifically, Applicant complains that the
trial court employed an incorrect standard in determining whether his statement was admissible
and impermissibly shifted the burden of proof. Upon review of the record as a whole, this Court
finds the trial court did use the correct standard when determining the admissibility of Applicant’s
statement, and this allegation must therefore be denied and dismissed with prejudice.

Applicant gave .a detailed confession to the crime. Like Cannon’s statement, his statement
was also redacted before introduction. (State’s Exhibit 104). The statement referenced going to the
local Wal-Mart and buying a ski mask and a box of purple gloves; one of them called “Zach” to
see if someone was home; all of them kicked in a sturdy back door; one person “picked up a glass
bowl with flower petals in it, picked it up over his head and hit Josh in the head with it while Josh
was asleep on the couch™; another person dragged victim off the couch; he repeatedly hit victim
with his fists then hit him in the back of the head using the victim’s bat; they were searching for
drugs and money; another person kicked and stomped the victim, and, eventually, someone pulled
a Christmas tree over on him. He also claimed someone else left the house with “plastic bags of
stuff” and gave him some “DVD’s and stuff.” (Tr. p. 773, line 15 - p. 775, line 21). In particular,
as to the beating, Applicant confessed as follows (again, as reflected in the redacted statement read
at trial):

I first grabbed a bat that was against the wall and I started hitting
Josh in the body. Then another person tried to stop me to ask Josh a
question about where the money and dope was, and I couldn’t stop
the bat. I couldn’t stop the bat and I hit Josh in the back of the head.

I also think I hit him one time in the temple area of his head. Josh
then started bleeding more and I got scared. That’s when another
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person and another person started kicking and stomping Josh. ... The
last thing I saw another person pushing the tree over on Josh...

(Tr. p. 775, lines 2-9). Further, at the time of his arrest, when driving to the sheriff’s department
and before giving his detailed statement, Applicant volunteered to officers, “This is the way we
came that night.” (Tr. p. 954, line 4 - p. 955, line 3).

Prior to the admission of Applicant’s statement, the trial court conducted a hearing pursuant
to Jackson v. Denno to determine the admissibility of Applicant’s statement to law enforcement.
During the Denno hearing, the trial court heard testimony from three law enforcement
investigators, Applicant, Applicant’s mother, and Applicant’s brother. The trial court was also
presented with Applicant’s signed waiver of rights. After hearing all testimony and evidence
presented and listening to argument from counsel, the trial court noted it had considered everything
presented by the State, including the State’s evidence of waiver, as well as everything presented
by the defense, and found Applicant was fully advised of his rights and knowingly and voluntarily
waived those rights to give a statement to law enforcement. See Tr. 252-59.

The record establishes the trial court employed the correct standard and did not employ the
wrong standard or impermissibly shift the burden onto Applicant. “[T]he prosecution may not use
statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the

defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege

against self-incrimination.” Miranda v. Arizona, 384 U.S. 436, 444 (1966). Prior to custodial
interrogation, a suspect must be warned he has a right to remain silent, any of his statements may
be used against him, he has a right to an attorney, and an attorney will be appointed to him prior

to any questioning if he desires one and cannot afford one. Id. at 479. Once those warnings are
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given to a suspect and the suspect is afforded an opportunity to exercise his rights, the suspect may
knowingly and intelligently waive those rights and make a statement. Id.
Significantly, if a defendant is advised of his constitutional rights and then chooses to make
a statement, the burden is on the State to prove by a preponderance of the evidence the defendant

knowingly, intelligently, and voluntarily waived his rights. State v. Rochester, 301 S.C. 196, 200,

391 S.E.2d 244, 246 (1990); see Berghuis v. Thompkins, 560 U.S. 370, 384 (2010) (instructing
the prosecution must establish the accused understood his rights in order for the accused’é waiver
of those rights to be valid). In determining whether a valid waiver of rights occurred, the particular
facts and circumstances surrounding the case must be examined, including the background,

experience, and conduct of the accused. North Carolina v. Butler, 441 U.S. 369, 374-375 (1979).

Importantly, a valid waiver of rights can be established through proof of express written or oral
statements or can be inferred from the actions and words of the person interrogated. 1d. at 373; see
Berghuis, 560 U.S. at 384 (“An ‘implicit waiver’ of the ‘right to remain silent’ is sufficient to
admit a suspect’s statement into evidence.” (citation omitted)); State v. Kennedy, 333 S.C. 426,
429, 510 S.E.2d 714, 715 (1998) (“An express waiver is unnecessary to support a finding that the |

defendant has waived the right to remain silent or the right to counsel guaranteed by Miranda.”).

However, even if é defendant validly waiveS his rights and makes a statement, a confession
or statement by a defendant is nonetheless not admissible unless voluntarily made. State v. Myers,
359 S.C. 40, 47, 596 S.E.2d 488, 492 (2004). The reason for the prohibition against the use of an
involuntary confession is that “coerced. confessions’; have been recognized to be “inherently

untrustworthy.” Dickerson v. United States, 530 U.S. 428, 433 (2000); see also Jackson v. Denno

378 U.S. 368, 385-386 (1964) (“[T]he Fourteenth Amendment forbids the use of involuntary
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confessions not only because of the probable unreliability of confessions that are obtained in a
manner deemed coercive, but also because of the ‘strongly felt attitude of our society that important
human values are sacrificed where an agency of the government, in the course of securing a
conviction, wrings a confession out of'an accused against his will,” and because of ‘the deep-rooted
feeling that the police must obey the law while enforcing the lgw; that in the end life and liberty
can be as much endangered from illegal methods used to convict those thought to be criminals as
from the actual criminals themselves.’ ” (citations omitted)).

Importantly, “[t]he process for ascertaining whether a statement is voluntary is bifurcated

because the process involves determinations by both the trial judge and the jury.” State v. Breeze

379 S.C. 538, 543, 665 S.E.2d 247, 250 (Ct. App. 2008). Pursuz_mt to the bifurcated process, the
trial judge must first determine in an evidentiary hearing whether the State proved the statement
was voluntarily made by a preponderance of the evidence and then, if the trial judge finds the State
met its burden, the statement is submitted to the jury where its voluntariness must be proven
beyond a reasonable doubt. Id. When considering the voluntariness and admissibility of a
defendant’s statements, the trial judge should examine the totality of the circumstances under
which the statements were made, including the characteristics of the accused and the details of the

interrogation, to determine whether the State has met its burden of proof. State v. Rabon, 275 S.C.

459, 461, 272 S.E.2d 634, 635 (1980). Factors to be considered in the totality of the circumstances
analysis include: (1) the age of the accused; (2) the educational level and intelligence of the
accused; (3) the accused’s knowledge of his constitutional rights; (4) the length of the accused’s
detention; (5) the nature of the questioning and whether it was repeated and prolonged; and (6) th_e

presence or absence of the use of punishment, including deprivation of food or sleep. Schneckloth
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v. Bustamonte, 412 U.S. 218, 226 (1973). Ultimately though, the “ultimate test” of voluntariness

involves determining whether the confession was “the product of an essentially free and
unconstrained choice by its maker” or was the product of an overborne will and critically-impaired

capacity for self-determination. Id. at 225-226; see State v. Von Dohlen, 322 S.C. 234, 243, 471

S.E.2d 689, 695 (1996) (“The question is whether the defendant’s will was overborne when he

confessed.”); see also Miller v. Fenton, 796 F.2d 598, 604 (3rd Cir. 1986) (“We emphasize that

the test for voluntariness is not a but-for test: we do not ask whether the confession would have
been made in the absence of the interrogation. Few criminals feel impelled to confess to the police
purely of their own accord, without any questioning at all.”).

At the outset of the Denno hearing, it may have appeared that the Court was placing the

burden on the Defense to prove a lack of waiver by a preponderance of evidence, rather than
requiring the State to prove a voluntary waiver by a preponderance of the evidence. However, the
trial court more fully explained and used the correct standard at the conclusion of the Denno
hearing, with Judge Cooper making the following findings:

So based on that analysis of this case, I have carefully considered all
the evidence that’s been offered by the State and the defendants and
am convinced by a preponderance of the evidence—and that’s my
standard, and I so find that before the alleged statements were
obtained from the defendants—and this applies to both
defendants—the defendants were fully advised of their rights under
the Fifth and Sixth Amendments to the Constitution of the United
States, and that the defendants were advised of the Constitutional
safeguards required by Miranda vs. United States (sic) as follows :

The defendants were advised prior to any interrogation that they had
the right to remain silent. The defendants were advised prior to any
interrogation that if they waived their right to remain silent and made
a statement such statement could and would be used against them in
a court of law, that the defendants were advised prior to any
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interrogation‘ that they had the right to employ or select and attorney
of their own choice, that if they did not have the money, resources
or funds to employ an attorney that the court would appoint and
provide an attorney for them; and, if so, if they so desired, without
cost or expense to them, and that they had the right to have their
attorney present with them at all times during all interviews and
. interrogations, that the defendants were advised prior to any
interrogation that they had the right to consult with their attorneys
before interrogation, that they were advised prior to any
interrogation they had a right to interrupt and terminate the
- interrogation at any time.

They had further the right to stop answering questions at any time
during the interrogation, that they were advised prior to any
interrogation that even if during the interrogation they desired an
attorney, the interrogation would cease until an attorney was
provided for them and they were given the opportunity to consult
with their attomey prior to further interrogation, that the defendants
knowingly and intelligently waived their rights under the Fifth and
Sixth Amendments to the Constitution of the United States and the
Constitutional safeguards required by Miranda vs. Arizona, and that
the alleged statements given by the defendants were freely and
voluntarily given, without duress, without coercion, without undue
influence, without reward, without promise or hope of reward,
without threat of injury, and without compulsion or inducement of
any kind; and that such alleged statements were the voluntary
product of the free and unconstrained will of the defendants .

This Court finds all of the foregoihg conclusions by a preponderance
of the evidence; and I, therefore, find the statements are admissible
into evidence. All right, counsel. Are you ready for the jury?

(Trial Tr. p. 257-259).

Based on a review of the record, and specifically upon the conclusions of the trial court
listed above, the trial court employed the correct standard for determining the.admissibility of
Applicant’s statement. Thereforg, as the trial court employed the proper standard, trial counsel

cannot be deemed deficient for failing to object when no objection was warranted.
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Moreover, this Court’s finds Applicant can likewise not establish the requisite prejudice
for relief based on the purported error of trial counsel for failing to object, as the Supreme Court
already found there was compelling evidence of Applicant’s guilt independent of his statement to

law enforcement and Cannon’s statement. McDonald, 412 S.C. at 143, 771 S.E.2d at 845.

Therefore, there is no reasonable likelihood the result of the proceeding would have been different

absent counsel’s alleged deﬁciéncy-for failing to object.

Applicant cannot establish counsel was ineffective for failing to object to the trial court’s use
of the phrase “search for the truth”.

Applicant asserts trial counsel was constitutionally ineffective for failing to object to
comments from the trial court to the jury that indicated their role was to seek the truth. Applicant
argues trial counsel was deficient for failing to object to these comments because they
unconstitutionally shifted the burden of proof and were not préserved for appellate review based
on counsel’s failure to object. However, this Court finds Applicant cannot ﬁcet his burden of
establishing any constitutional ineffectiveness of counsel. .

In State v. Aleksey, 343 S.C. 20, 538 S.E.2d. 248 (2000), the South Carolina Supreme
Court held that jury instructions on reasonable doubt which also charge the jury to “search for the
truth” run the risk of unconstitutionally shifting the burden of proof to the defendant, but
nonetheless found there was no reversible error in the charge given there because the “seek the
truth” language was given in conjunction with the credibility charge, and not with either the ‘
reasonable doubt or circumstantial evidence charge. State v. Beaty, 423 S.C. 26, 813 S.E.2d 502
(2018).

Recently, the South Carolina Supreme Court again considered the use of “truth seeking”

language by the trial court in State v. Beaty. Id. The Beaty Court concluded:
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[A] trial court should refrain from informing the jury, whether
through comments or through its charge, that its role is to search for
the truth, or to find the true facts, or to render a just verdict. These
phrases may be understood to place an obligation on the jury,
independent of the burden of proof, to determine the circumstances
surrounding the alleged crime and from those facts alone render the
verdict it believes best serves the jury's perception of justice. We
caution trial judges to avoid these terms and any other that may
- divert the jury from its obligation in a criminal case to determine,
based solely on the evidence presented, whether the State has proven
the defendant’s guilt beyond a reasonable doubt. Although there was
error here, our review of the entirety of the judge’s opening
comments and the entire trial record convinces us that appellant has
not shown prejudice from this error sufficient to warrant reversal.

In both Aleksey and Beaty, the South Carolina Supreme Court determined that while the
trial court’s use of “truth seeking™ language was improper, the error was not significant enough to
warrant reversal of the convictions. The same holds true in Applicant’s case. Initially, it is
important to note that at the time of Applicant’s trial in 2008, the jury instruction given by the trial
court was widely-used by the bench and was similar to the approved charges as prepared by the
Supreme Court and given to the bench for reference. Therefore, as this charge was commohly used
and was proper at the time of Applicant’s trial, trial counsel was not deficient for failing to object
to this charge. ‘ ,

Moreover, when these “truth seeking” comments are viewed in conjunction with the record
as a whole, the trial court properly advised the jury of the State’s burden of proof and did not
impermissibly shift the burden to Applicant. Because the jury instructions as a whole were proper;
Applicant cannot establish any resulting prejudice and this Court’s findings otherwise are
improper. See Brown v. Stewart, 348 S.C. 33, 53, 557 S.E.2d 676, 686 (Ct. App. 2001) (internal

citations omitted) (“In reviewing jury charges for error, we construe the court’s charge as a whole
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in light of the evidence and issues presented at trial. If the instructions of the trial court, construed
as a whole, correctly state the law, there is no reversible error. To entitle an appellant to reversal,
the trial court’s instructions must be not only erroneous, but also prejudicial, and the enumeration
of hypercritical exceptions will not suffice to overthrow a jury’s verdict.”)

Finally, this Courts also finds that Applicant cannot establish the result of his trial, or
appeal, would have been different but for counsel’s failure to object based on the overwhelming
and compelling evidence establishing Applicant was guilty of the charged offenses. See

McDonald, 412 S.C. at 142, 771 S.E.2d at 844 (finding the constitutional violation stemming from

the admission of Cannon’s statement without proper redaction was harmless based on the
overwhelming and compelling evidence establishing Applicant’s guilt).

Accordingly, this Court finds this allegation must be denied and dismissed with prejﬁdice.

Applicant cannot establish counsel was ineffective for failing to request a severance .

Applicant argues trial counsel was constitutionally ineffective for failing to move for a
severance of Applicant’s trial from his co-defendants. In support of this argument, Applicant
argues his constitutional rights were violated by the admission of the non-testifying codefendant’s
statement incriminating him, which he asserts would not have happened if his trial was severed
fr(;m his co-defendants.

This Court finds Applicant cannot establish any constitutional ineffectiveness from this
allegation based the overwhelming and compelling evidence of his guilt independent of Cannon’s
statements. When reviewing Applicant’s case on direct appeal, the Supreme Court held the trial
court’s redaction of co-defendant Cannon’s statement with the phrase “another person” was

“insufficient to satisfy the demands of the Confrontation Clause” under Bruton and its progeny.
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McDonald, 412 S.C. at 141, 771 S.E.2d at 844. Moreover, the Supreme Court held, “[t]he presence

of a limiting instruction is not curative here, as it was not in Bruton, for ‘there are some contexts
in which the risk that the jury will not, or cannot, follow instructions is so great, and the
consequences of failure so vital to the defendant, that the practical and human limitations of the

jury system cannot be ignored.”” McDonald, 412 S.C. at 142, 771 S.E.2d at 844. Despite finding

Applicant’s constitutional rights were violated by the trial court’s redaction of his non-testifying
co-defendant’s statement, the Supreme Court held, “the overwhelming evidence of McDonald’s
guilt renders the error harmless beyond a reasonable doubt.” Id. In reaching this determination, the
Supreme Court noted the “independent evidence of guilt” aside from Cannon’s statement or
McDonald’s confession, was compelling:

On the evening of the murder, Whitehead informed a co-worker that
he intended to go over to Victim’s home to fight him. Later that
evening, around 10:00 p.m., Defendants arrived at the Sonic, with
Cannon donning a ski mask. The shift manager told the Defendants
to leave. An on-duty employee then observed Defendants leave
together. That employee testified that Whitehead drove a four-door
sedan with a noticeably loud muffler sound. Investigators obtained
a receipt from the Wal-Mart on Two Notch Road in Columbia,
which confirmed that a ski mask and purple latex gloves were
purchased at 10:43 p.m. on the night of the murder. At
approximately 11:30 p.m., near the time of Victim’s murder,
Victim’s neighbor took his dog outside and heard “a lot of knocking
noise[s], loud, like somebody kicking something or slamming
doors.” About ten minutes later, the neighbor heard “a lot of noise”
and “a lot of people getting excited.” He then heard a loud muffler
sound and observed headlights in the road. A short time later, at
about 1:30 a.m., McDonald showed up at a co-worker’s house and
was visibly upset. The co-worker testified that, although McDonald
did stay at his house from time to time, this was the first time
McDonald had showed up so late. In addition, the moming after the
murder, Whitehead showed up to work at the Sonic with a scratch
under one of his eyes and a limp. He began acting strange and lied
to his manager about the source of the injuries, claiming that he fell
at work. Several days later, he walked out of work during a shift and
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told his manager that he’s “got problems” and was “about to move
to Aiken.”
Id. at 14243, 771 S.E.2d at 844-45. The Supreme Couﬁ found “this evidence of guilt, independent
of Cannon’s confession, compelling.” Id. (emphasis added). In light of this finding from our
Supreme Court and this Court’s thorough review of the record, this Court finds Applicant cannot
establish any requisite prejudice (i.c., that the result of his trial would have been different but for

i

counsel’s purported error). Therefore, this allegation must denied and dismissed with prejudice.

Applicant cannot establish counsel was ineffective for failing to properly preserve Crawford

issues

Applicant asserts trial counsel was ineffective for failing to adequately argue that Cannon’s

statement was inadmissible pursuant to Crawford, thereby failing to preserve this issue for
appellate review. However, as discussed above, the Supreme Court already determined the
constitutional deprivations stemming from the improper admission of Applicant’s statement were
harmléss based on the compelling evidence establishing Applicant’s guilt independent of Cannon’s
confession. Accordingly, this Court finds Applicant cannot establish any requisite prejudice and

this allegation must denied and dismissed with prejudice.

Applicant cannot establish counsel was ineffective for failing to sufficiently and effective
argue that Cannon’s statement was inadmissible under Bruton

Applicant argues trial counsel was ineffective for failing to effectively argue that Cannon’s
statement was inadmissible under Bruton. The record clearly establishes an argument was made
on this ground and the issue was preserved for appellate review as a published opinion was issued
on this every ground. However, Applicant argues trial counsel was constitutionally ineffective for

failing to effectively argue the Bruton issue and asserts that if different arguments had been made,
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the statement may have been suppressed. This Court finds Applicant cannot establiéh the requisite
prejudice necessary for relief, as the Supreme Court already determined the coﬁstitutional
deprivations stemming from the improper admission of Applicant’s statement were harmless based
on the compelling evidence establishing his guilt independent of Cannon’s confession. The
Supreme Court already reviewed and expressly rejected Applicant’s assertions that he was denied
a fair trial based on the erroneous admissions, finding that “overwhelming evidence of -

McDonald’s guilt renders the error harmless beyond a reasonable doubt.” McDonald, 412 S.C. at

142, 771 S.E.2d at 844.

Moreover, Applicant’s argument that counsel waived Applicant’s Bruton rights when the

questions he asked nullified the prior attempt by the trial court and State at redaction of the
statements aﬁd protection of the defendants with wholly without merit, as our appellate courts did
not deem counsel’s conduct to have constituted a “waiver” of Applicmt’s B_ru_tgg arguments and
ruled on the merits of this claim, finding fhe constitutioﬁal error harmless in light of the compelling
and overwhelming evidence of Applicant’s guilt.

This Court finds Applicant cannot meet his requisite burden as to this issue, which is denied

and dismissed with prejudice.

Applicant cannot establish counsel was ineffective for failing to ensure the trial court grogerl}:‘
provided a limiting instruction under Bruton

Applicant argues trial counsel was ineffective for failing to ensure the trial court properly
gave limiting instructions immediately following the introduction of Cannon’s statement,
constituting deficient performance. Applicant asserts ihat if counsel had preserved this Essue for
appellate review, the appellate courts may have found that failure to give a limiting instruction at

the time the statements were admitted was an error by the trial court. This Court notes that this
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argument is incompatible with the Supreme Court’s ruling in McDonald and applies the wrong
standard for determining prejudice. When addressing this very issue on appeal, the Supreme Court

held, “[t]he presence of a limiting instruction is not curative here, as it was not in Bruton, for ‘there

are some contexts in which the risk that the jury will not, or cannot, follow instructions is so great,
and the consequences of failure so vital to the defendant, that the practical and human limitations

of -the jury system cannot be ignored.”” McDonald, 412 S.C. at 142, 771 S.E.2d at 844.

Accordingly, it is clear that any limiting instruction would not have been enough to cure this
constitutional error, which was nonetheless harmless in light of the compelling independent
evidence of Applicant’s guilt. This Court finds Applicant cannot meet his requisite burden as to

this issue, which is denied and dismissed with prejudice.

Applicant cannot establish counsel was ineffective for failing to object to the Court’s decision

to review a transcript of the testimory of three trial witnesses

During deliberation, the jury asked to hear additional testimony. After a discussion
amongslt all parties and the court, the court informed the jury that it would take several days to
produce transcriﬁts for these three witnesses. The jury responded, “We do not feel we can be fair
and do justice to each defendant on each charge without these transcripts.” (Trial Tr. p. 1471).
Thereafter, the trial court decided to alloW for a recess to allow the court.reporter adequate time to
prepare the transcripts. (Trial Tr. p. 1472). When the jury returned following the recess, the jury
asked for fhe trial.court to re-instruct them on the law and the court re-instructed the jury in full.
(Trial Tr. 1472-93). The jury then continued deliberations with the use of the transcripts of the
requested witnesses’ testimony. Applicanf argues trial counsel was ineffective for failing to object

to the trial court’s decision to allow the jury to review transcripts of the testimony of three
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witnesses because the transcripts unduly emphasized the evidence and under minded his trial
strategy. This Court finds Applicant cannot meet his burden of proof as to this allegation.

“The trial judge, in his discretion, may permit the jury at their request to review, in the

defendant’s presence, testimony after the beginning of deliberations.” State v. Carlson, 363 S.C.
586, 601, 611 S.E.2d 283, 291 (Ct. App. 2005) (quoting State v. Plyler, 275 S.C. 291, 298, 270
S.E.2d 126, 129 (1980)). The extent of the review is within the trial judge’s discretion, which is to
be exercised in the light of the jury’s request. Id.

Whereas it is not advisable for a trial court to provide the jury with transcripts of individual
witnesses for fear the transcripts unduly emphasize that evidence over other evidence, the trial
court did not abuse its broad discretion in providing the jury with transcripts of the full testimony
of three witnesses when the jury informed the court, “We do not feel we can be fair and do justice
to each defendant on each charge without these transcripts.” (Trial Tr. p. 1471). St_anal_(illg@g,
277 S.C. 368, 372, 287 S.E.2d 488, 490 (1982). As the trial court properly provided these
transcripts, trial counsel’s purported failure to object cannot be deemed deficient. Moreover,

Applicant cannot establish that he was prejudiced by this purported deficient performance in light

of the overwhelming and compelling evidence of Applicant’s guilt. See McDonald, 412 S.C. at

143, 771 S.E.2d at 845. Accordingly, this allegation is denied and dismissed with prejudice.

Applicant cannot establish counsel was ineffective for failing to ensure Applicant was present
at all critical stages of trial

. Similar to the allegation addressed directly prior, Applicant asserts trial counsel was
ineffective for failing to ensure he was present in the courtroom when the trial court was

determining how to respond to the jury’s request to re-hear the testimony of three witnesses.

4
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“A criminal defendant has the right to be present at any stage of the criminal proceeding

that is critical to its outcome if his presence would contribute to the fairness of the procedure. A

defendant’s exclusion, or absence, will be reviewed in light of the whole record.” State v. Shuler
344 S.C. 604, 624, 545 S.E.2d 805, 815 (2001) (internal citations omitted) (noting a Jackson v.
Denno hearing on defendant’s statements is critical, but defendant’s presence would not have
contributed to the fairness of the procedure). The South Carolina Supreme Court “has defined a
critical stage as one at which proceduril steps are taken or at which events transpire that are likely
to prejudice the ensuing trial.” State v. Hardy, 283 S.C. 590, 592, 325 S.E.2d 320, 322 (1985)

(citing State v. Williams, 263 S.C. 290, 210 S.E.2d 298, 300 (1974)). Whereas the better practice

is to be certain that a criminal defendant is present for all stages of a trial, this court does not find
that the Defendant’s presence to address the jury’s request was so critical that it contributed to the
fairness of the procedure. However, even if a defendant is not present during a “critical stage of
trial,” this error is subject to a harmless error analysis. Shuler, 344 S.C. at 626, 545 S.E.2d at 816;

Williams, 292 S.C. 231, 355 S.E.2d 861. Although the right to be present is a substantial right, no

presumption of prejudice arises from a defendant’s exclusion. Shuler, 344 S.C. at 626, 545
S.E.2d at 816.

In the present case, Applicant’s rights were not infringed, as a conference outside the jury’s
presence as to how to respond to a jury question is not a “critical stage.” Moreover, Applicant’s
presence would not have made a difference in the fairness of the proceeding. Accordingly, trial
counsel cannot be deemed deficient. Additioﬂally, Applicant cannot establish that he was

prejudiced by this purported deficient performance in light of the overwhelming and compelling
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evidence of Applicant’s guilt. See McDonald, 412 S.C. at 143, 771 S.E.2d at 845. This allegation

is denied and dismissed with prejudice.

Applicant cannot establish counsel was ineffective for failing to present a defense

Applicant argues trial counsel was ineffective for failing to present a defense on
Applicant’s behalf. Specifically, Applicant argues trial counsel should have presented evidence to
the jury that Applicant’s statement to law enforcement was not given freely, knowingly, and

. voluntarily, much like the witnesses he presented at the Denno hearing including Applicant.

At the evidentiary hearing, both Applicant and trial counsel testified that in retrospect, they
now wish Applicant had testified in his own defense. These hindsight reflections come nearly a
decade after the trial and only upon the convictions of Applicant and sentence of thirty-five years
imprisonment. However, counsel testified at the time of trial, he made a strategic decision not to
present evidence, including the testimony of Applicant. Moreover, the record reveals Applicant
made the decision not to testify on his behalf after engaging in a thorough colloquy with the trial
court. See Trial Tr. 1292-94, 1315.

“The United States Supreme Court has cautioned that ‘every effort be made to eliminate

the distorting effects of hindsight’ and evaluate counsel’s decisions at the time they were made.

Edwards v. State, 392 S.C. 449, 45657, 710 S.E.2d 60, 64 (2011) (citing Strickland, 466 U.S. at

689). Accordingly, PCR courts must be wary of second-guessihg trial counsel’s tactics. Whitehead

v. State, 308 S.C. 119, 122, 417 S.E.2d 529, 531 (1992). To achieve the goal of “eliminat{ing] the

distorting effects of hindsight,” PCR courts must be wary of attorneys’ statements at an evidentiary

hearing second-guessing earlier strategic decisions against calling witnesses and instead “focusing
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[its] attention on what [Applicant]’s counsel knew at the time he made his' decisions.” Edwards,
392 S.C. at 458, 710 S.E.2d at 65.

Here, trial counsel testified as to his strategic decision not to present Applicant or any other
witnesses during Applicant’s trial. This Court must give the adequate weight required to trial
counsel’s strategic decision not to present a defense, and accordingly, finds that counsel was not
deficient. Moreover, Applicant cannot establish that he was prejudiced by this purported deficient
performance in light of the overwhelming and compelling evidence of Applicant’s guilt. See

McDonald, 412 S.C. at 143, 771 S.E.2d at 845.

Applicant cannot establish that the cumulatzve effect of counsel’s errors constitutes me&ej ctive
‘ assistance of counsel _

Applicant argues that in addition to the nine individual grounds raised, he is also entitled

to post-conviction relief based on the cumulative effect of trial éounsel"s deficiencies. However,
this argument must fail, as this Court has already concluded Applicant failed to meet his requisite
bufden of deficiency for each grouna raised.

“When counsel’s deficiency is so pervasive as to render a particularizéd prejudice inquiry

unnecessary, a defendant may be relieved of his burden to show prejudice.” Simpson v. Moore,

367 S.C. 587, 604, 627 S.E.2d 701, 710 (2006), abrogated on cher grounds by Smalls v. State
422 S.C. 174, 810 S.E.2d 836 (2018) However, “whether thé cumulation of several errors, which
by themselves are not pre_]udlcml would warrant relief is an unsettled questlon in South Carolina.”

Green v. State, 351 S.C. 184, 197, 569 S.E.2d 318, 324 (2002); sce also Lorenzen v. State, 376

S.C. 521, 535 n. 3, 657 S.E.2d , 771, 779 n.3 (2008). Moreover, the Fourth Circuit has held that

“ineffective assistance of counsel claims, like claims of trial court error, must be reviewed
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individually, rather than collectively” and, therefore, does not recognize a cumulative error
analysis. Fisher v. Angelone, 163 F.3d 835, 852 (4th Cir. 1998).
As discussed above, our Supreme Court recently stressed the importance of the PCR
court’s role in making specific findings on prejudice that are tied to the particular deficiencies

alleged. Smalls v. State, 422 S.C. 174, 810 S.E.2d 836 (“As we have explained, the strength of the

evidence must be considered along with the specific impact of counsel’s errors.”). “In determining
whether the applicant has proven prejudice, the PCR court should consider the specific impact
counsel’s error had on the outcome of the trial. In addition, the PCR c.ourt should consider the
strength of the State’s case in light of all the evidence presented to the jury. In general, the stronger
the evidence presented by the State, the less likely the PCR court will find the applicant met his
burden of proving prejudice. Id. (internal citations omitted).

This Court finds a cumulative error analysis would be inappropriate in the present case,
particularly because Applicant has not met his burden of establishing deficiency as to any of the
nine enumerated grounds and the Supreme Court’s findings in McDonald outlining the
overwhelming and compelling evidence of his guilt.

CONCLUSION

Based on all the foregoing, this Court grants Respondent’s motion to reconsider, alter, or
amend its previous order granting post-conviction relief pursuant to Rule 59(¢), SCRCP, and
substitutes this order in placed of its previously issued order.

This Court finds and concludes Applicant has not estabiished any constitutional violations
or deprivations that would require this Court to grant his application. Therefore, this application

for post-conviction relief must be denied and dismissed with prejudice.
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This Court notes either party wishing to secure appellate review of this Order must file and
serve a notice of appeal within thirty days from the receipt of this Order. See Rule 203, SCACR.

Pursuant to Austin v. State, 305 S.C. 453 (1991), an applicant has a right to an appellate counsel’s

assistance in seeking review of the denial of post-conviction relief. Rule 71.1(g), SCRCP, provides
if the applicant wishes to seek appellate review, post-conviction relief counsel must serve and file
a Notice of Appeal on the Applicant’s behalf. Applicant is directed to South Carolina Appellate

Court Rule 243 for appropriate procedures for appeal.

IT IS THEREFORE ORDERED:

1. Respondent’s motion to reconsider, alter, or amend pursuant to Rule
59(e), SCRCP is granted;

2. This Order is substituted for this Court’s prior order granting post-
conviction relief;

3. Post-conviction relief is denied and dismissed with prejudice; and

4. Applicant shall remain in the custody of the State.

AND T 1S 80 ORDERED tis__ 5 dayot__ |2 (0d) 2009,

Presiding Judge
Fifth Judicial Circuit

ﬁ g"/ U A B', < South Carolina
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Kershaw County present upon their oath:
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That Derrick McDonald did in Kershaw County on or adout December
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victim died as a proximate result thereof. All in violation of SC Code of

Laws § 16-3-10
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At a Court' of 'Générél Sessions, convened on February 7, 2007, the Grand

Jurors of Kershaw County present upon their oath:

BURGLARY/(AFTER 6/20/85) - 1ST DEG

That Derrick ‘McDonald did in Kershaw County on or about becember 12, 2006,
willfully and unlawfully enter the dwelling of Joshua Zoch, without consent and with the
intent to commit a crime therein and the defendant entered dhring the hours of

darkness, in violation of Code Section §16-11-311, Code of Lawé of South Carolina

(1976, as amended).
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case made and provided.
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