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STATEMENT OF ISSUES ON APPEAL

Did the Circuit Court correctly dismiss Michael Morgan’s counterclaim in this foreclosure
action based on the statute of limitations?

Did the Circuit Court have jurisdiction to correct an erroneously filed order within four
days of the date it was entered by the clerk of court?



STATEMENT OIF THE CASE AND-FACTS

As alleged in the complamt filed on December 2, 2015, this dispute arises out of Michael
Morgan’s fa1lure to repay a $1.3 m1111on mortgage loan he obtained from Wachovia ‘Mortgage,
FSB in 2008.! '(Complaint, q18; Amended Answer and Counterclaim, 99 18; R.at ). The
loan is secured by a mortgage on Morgan’s residence in Aiken. (Complaint, ﬂ.IS;,Amended Answer
and Counterclaim, {9 5-6; R. at _).‘ Morgan has not made any payments on the loan since May |
2011. (Complaint, 23, R.at )2 |

Morgan filed an answer and counterclaims on February 4, 2016. (Answer and
Counterclalm, R. at _) At that time, the counterclaims included numerous allegations relating
to the“Pick-a-Payment” option contained withln rhe note. Wells Fargo responded with a motion
to dismiss the counterclaims, arguing that the issues raised in the COunterclaims were all barred by

.a class action settlement agreement relating.to the “Pick-a-Payment” loans. (Motion to Dismiss,
R.at" ). Rather than risking dismissal of the counterclaims, Morgan filed an amended_ansWer
and connterclaim on May 10, 2018, omitting any reference to the “Pick-a-Payment” matters and
adding new allegations tliat unidentified loan documents were falsified or forged. The
counterclaim was for an alleged violation of fhe South Carolina Attorney P’re’ference Statnte, S..C».
Code Ann. § 37-10-102, that occurred at his loan’s closing in 2008. '(Amendedv Answer and
Counterclaim, § 39, R. at!___)l As Morgan alleged: (1) an unidentified individual “falsified and

forged [his] signature” on unspeciﬁ'ed “documents relating to the application for and ori.gina'tion”

! Wells Fargo Bank, N.A. (“Wells Fargo™) is the successor in interest to Wachovia Mortgage, FSB.
? Morgan has gone to great lengths to remain in the residence despite the admitted default. In the
period between the default and the filing of this action, the parties discussed a possible loan
modification; however, Morgan did not qualify. After that effort failed, Morgan filed a pro se -
lawsuit in federal court relating to the “Pick-a-Payment” class action settlement: Michael G.
Morgan v. Wells Fargo & Co., et al., No. 1:150cv-04032-JFA (D.S.C.). That action was
voluntarily dismissed on May 16, 2017 (10/15/18 Tr. at 12:16-13:8, R. at -



of his loan, (2) an unidentified indivi’aual engaged in unsi)ééiﬁed acts of “concealment,” and (‘3)
n_e w;_a's .“dép‘riv[e_d.] of vhi_s‘ -ri_g'ht to choose his own, unconflicted counsel to represent him at tné
clnsing of tne mnrtgage ldan” and “nzf'atvtorney licen;éd to practice law in South Carolina
supervised the closing of the mortgage loan.” (/d. 9 40-41, ‘43,' 45, R. at _)" Morgan sought
unépeciﬁed damages and nttoméys’ fees, along with a declaration that his mortgage loan is “void
or unenforceable.” (See id., Prayer for Relief, R.at ).

Wells: FargQ moved to dismiss the counterclaim on the grounds that it was barred by the
thfee-yéar statute of limitations contained in S.C. Cnde Ann. § 37-10-105(A), which runs from the
date of the violation. (Motion to Dismiss, R.laf ). The Circuit Court granted the motion to
dismiss th'.e counterclaim on August 24,2018. ’((;rde'r, R.at ).

"‘Morgan moved to reconsider. (Motion, R. at ___). At the hearing on the motion to
- -reconsider, the Circuit Court asked botn partiés to submit a proposed order, and the parties did éo
. ‘on‘Qgt'o:be'r 26,2018. (10/15/18 Tr. at 16:14-15, R. at )

-~ On Monday, October 29, 2018, the Aiken County Clerk of Court erroneously entered an
order granting the motion to reconsider and referring the case to thé Master in Eqnity (“October
29 Order”). (Order,R.at ). On Ffiday, November 2, 2018, the Aiken County-Clerk of Couirt
entered an order signed on Tuesday, October 30, 2018 denying the motion to reconsider -
(“November 2 Order”). (Order, R.at ). These events all occurred within a five-day period
within fhe same term of court. The Circuit Court’s law clerk clarified by email dated November
5, 2018 that the .Novembebr_Z Order was the correct order. (Email, R.at ). Morgan filed a

notice of appeal from the August 24 and November 2 Orders on November 20,2018.3

3 Subsequent to thc filing of the Notice of Appeal,' Morgan filed a “M otion to Determine Vaiidity.
of Order Subject of Appeal” in which he challenged the substituted order of November 2, 2018.
The Court denied the motion, but noted that the parties could raise the issue in their briefs.
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R --STANDARD OF REVIEW’

A court may d1sm1ss a counterclain if i it falls to allege facts sufﬁc1ent to constitute a cause
of action. See Rule l2(b)(6) SCRCP. f’“The qnestlon for the court is whether in the light most .
favorable to the plaintift, and with‘ every doubt; resolved in-his behalf, the allegations set forth on
the face of the complaint state any valid claim.for relief.” Logan v. Cherokee Landscqping and
' ,. ‘Grading»Co., 389 S.C. ,‘61Vl, 617, 698 S.E.2d 879, 882 (Ct. App. 20l0> (qtlotations-and citation
omitted). l"lle (vlourt may snstain the dismissal when “tlne facts'allege\d in the complaint do not
support relief under any theory of law.” Flateau v. Hnrrelson 355 S.IC. 197 202, 584 S.E.2d 413,
416 (Ct. App 2003) On appeal, this Court apphes the same standard of review as the Circuit
‘Court. Doe v. Marion, 373 S.C. 390, 395, 645 S E 2d 245, 247 (2007)

‘The statute of lir’nitations isan afﬁrmative'defense. Generally, an affirmative-defense rnay
. not be asserted, in .Va motion to dlsmiss;unlessthe allegations of 'the. complaint demonstrate the
existence of the afﬁrmative defense. See Spence v. Spence, 368 S.C. 106, 123, 628 S.E.2d 869,
878 (2006). However, “Im]Jost courts allov\t such defenses to be raised in a motion to dismiss uncler
Rule 12(b) when there is no clisputed issue of fact raised by an afﬁtmative defense, or the facts are
COmpletely disclosed Ion the face of the pleadings, and realistically nothing further can ‘be
o cleVeloped by prettial discovery.or atrial on the issue raised by the defense.” Id. at 124, 628 S.E.J2d
at 878 (quotations and citations omitted). -

ARGUMENT

1. . The Circuit Court correctly found that Morgan’s counterclaim was barred by the
appllcable statute of limitations.

AThe'Attorney Preference Statute, S.C. Code Ann. § 37-10-102, provides:

Whenever the primary purpose of a loan that is secured in whole or in part by a lien
on real estate is for a personal, family or household purpose: -



(a) The creditor must ascertain prior to closing the preference of
the borrower as to the legal counsel that is employed to
represent the debtor in all matters of the transaction relating
to the closing of the transaction . . .

The creditor may comply with this section by:

(1) including the preference information on or with the credit
: application . . . or ‘

(2) . providing written notice to the borrower of the preference
information with the notice being delivered or mailed no
later than three business days after the application is received
or prepared. . . .. '

Claims under the Attorney Preference Statute are subject to a three-year statute of limitations that
begins to run on the date the violation occurred.: S.C. Code Ann. § 37-10-105(A) (“No debtor may
bring an action for a violation of this chapter more than three years after the violation occurred,
except as set forth in subsection (C).”). Because Morgan alleged a violation that occurred no later
than hhis loan’s closing in April 2008, any attorney preference claim was time-barred as of April
2011.
In an apparent attempf to avoid the statute of li'm_itations>bar, Morgan alleged that his loan
“was induced by unconscionable conduct” in violation of S.C. Code Ann. § 37-10-105(C).
(Amended Answer and Counterclaim, Y 45-46, R. at ). Section 37-10-105(C) provides in
pertinent part:
(C) If the court ﬁnds as a matter of law that the agreement or transaction is
unconscionable pursuant to Section 37-5-108 at the time it was made, or was
induced by unconscionable conduct, the court may, in an action other than a class
action: , : : : S
(1) refuse to enforce the agreement, or a term, or part of the agreement or
transaction that the court determines to have been unconscionable at the
time it was made;
(2) enforce the remainder of the agreement without the unconscionable term

or part; or limit the application of the unconscionable term or part to avoid
an unconscionable result; :



(a) The creditor must ascertain prior to closing the preference of
the borrower as to the legal counsel that is employed to
represent the debtor in all matters of the transaction relating
to the closing of the transaction . . .

The creditor may comply with this section by:

(1) including the preference information on or with the credit
: application . . . or ‘

(2) . providing written notice to the borrower of the preference
information with the notice being delivered or mailed no
later than three business days after the application is received
or prepared. . . .. '

Claims under the Attorney Preference Statute are subject to a three-year statute of limitations that
begins to run on the date the violation occurred.: S.C. Code Ann. § 37-10-105(A) (“No debtor may
bring an action for a violation of this chapter more than three years after the violation occurred,
except as set forth in subsection (C).”). Because Morgan alleged a violation that occurred no later
than hhis loan’s closing in April 2008, any attorney preference claim was time-barred as of April
2011.
In an apparent attempf to avoid the statute of li'm_itations>bar, Morgan alleged that his loan
“was induced by unconscionable conduct” in violation of S.C. Code Ann. § 37-10-105(C).
(Amended Answer and Counterclaim, Y 45-46, R. at ). Section 37-10-105(C) provides in
pertinent part:
(C) If the court ﬁnds as a matter of law that the agreement or transaction is
unconscionable pursuant to Section 37-5-108 at the time it was made, or was
induced by unconscionable conduct, the court may, in an action other than a class
action: , : : : S
(1) refuse to enforce the agreement, or a term, or part of the agreement or
transaction that the court determines to have been unconscionable at the
time it was made;
(2) enforce the remainder of the agreement without the unconscionable term

or part; or limit the application of the unconscionable term or part to avoid
an unconscionable result; :



(3) rewrite or modify:the agreement to eliminate-an unconscionable term,

part, or result and enforce the new agreement; or

(4) award:
(a) not more than: the total amount of the loan finance charge and

. allow repayment of the unpaid balance of the loan without any

finance charge; :
(b) not more than double the amount of the excess loan finance
charge or other charges or fees actually received by the creditor or
paid by the debtor to a third party; and
(c) attorney's fees and costs.

An action pursuant to this subsection may not be brought after the original
scheduled maturity date of the debt.

(emphasis added). No South Carolina appellate court has iseued a reported opinion on the
application of subsecfion (C) or on the pleading standards required to state a claim thereunaer. For
that reason, both partie's cited unpublished and ;rial court opinions in their arguments to fhe Circuit
Court; and the Circuit Court considered them as persuasive authority. Wells Fargo concedes these
© citations are not binding on this Court.

;As stated in the statute, Morgan must properly allege a violafion of S.C. Code Ann. § 37-
5-108 to proeeed under § 37-10-105(C), which requires either (1) substantive uncenscionability—
that the. loan’ transaction itself is unconscionable at the time it was made, or (2) procedural
unconsciOnability—that it was _induced by unconscionable coriduct.“ The Fourth Circuit has

provided a helpful discussion of these two related cOneept_s, as follows:

4S.C. Code Ann. § 37-5-108(1) reads:

With respect to a transaction that is, gives rise to, or leads the debtor to believe will
give rise to, a consumer credit transaction, if the court as a matter of law finds:
(a) the agreement or transaction to have been unconscionable at the time it was
made, or to have been induced by unconscionable conduct, the court may refuse to
enforce the agreement; or
(b) any term or part of the agreement or transaction to have been unconscmnable at
. the time it was made, the court may refuse to enforce the agreement, enforce the
remainder of the agreement without the unconscionable term or part, or so limit the
_application of any unconscionable term or part as to avoid any unconscionable .
result and award the consumer any actual damages he has sustained.



We note in passing that several commentators have drawn distinctions similar to
that between what we "have called “objective reasonableness” and
“conscionability.” Most would treat the concepts as variations on the same theme,
however, and denominate them “subspecies” of “general unconscionability.” White
and Summers, for example, distinguish between “procedural” and
“substantive” unconscionability.

Substantive unconscionability involves those one-sided terms of a contract from
which a party seeks relief (for instance, “I have the right to cut off one of your
child's fingers for each day you are in default™), while procedural unconscionability
deals with the process of making a contract— —*“bargaining naughtiness” (for
instance, “Just sign here; the small print on the back is only our standard form”).
Each of these branches of unconscionability has common-law cousins; procedural
unconscionability looks much like fraud or duress in contract formation,
and substantive unconscionability reminds us of contracts or clauses contrary to
public policy or illegal.

J. White & R. Summers Uniform Commercial Code § 4-3, at 186 (3d ed 1988)
(footnote omitted).

Ca‘rlson v. Gen. Motors Corp., 883 F.2d 287,296 n.12 (4th Cir. 1689).

«“With respect to substantive uhconscionability, courts coan.ider‘ whether there are “terms
that afe-so Oppressive that no feasonable' pe_rsoh would -make them' and no fair and honest person
would "accept them.” Fannving v, Fr’itz.’s Pontiac-Cadillac-Buick, Inc., 322 S.C. 399, 403, 472
S.E.2d 2;42, 245 (1996). Here, Mqrgan did not make any ailegations with respect to .th_e lo.an’s
terms, much less that any particular terms were so oppressive tﬁa’c no reasonable person would
have accepted .the agreement. Thus, he did not state a claim that the loan agreement itself Was
substantively unconscionable at the time it was made.

Insteéd? Morgan alleged probléms with the loan procesé, or rather, tha't the loan was
“induced by unconscionable conduct.” For conduct to qlialify as unconscionable inducement, it

must be an “affirmative ’misrepres‘entatiori[’] or active deceit.” McFarland v. Wells Faf;go Bank,

N.A., 810 F.3d 273, 286 (4th Cir. 20165.



As an.i.nitia.l m.at"teAr, Md?gaﬁ’; prééedUral unéoﬁScioﬁaleity claim fai.led because he did
not alle’ge ’that any of the éonducf at issue induced hi_m to enter fhe loan. He did not make any
allegations that he chose to apply foror éccept his loan based‘on anything Wells Fargo or its
predecesSors did or did ﬁo_t do. See, e.g., Boonvé‘ v. Quicken Loans, Iﬁc., NOT'S: 1 5-cv-04772fJ MC,
2016 WL '3551‘2025,' ét *5 (D.S.C. June 30, 2016) (“The facts as alleged indicate that Plaintiff
. applied for the loan with Défendaht. ‘There is no allegativon that Plaintiff chose to apply for the
loan ‘bkased on-état_ements made, or conduct, by Defendént'regarding Plaintiff’s ability to choose
an attorney for 'c>losing. Therefore, Plaintiff has not stated a claim for unconséionable
| induéemeht.”).‘ E

o Iﬁ additioh, Mdrgan’s co‘ncl‘usory allegétions of forgery by'an unidentiﬁed individual on
uhspecjﬁe’d loan documents, and of unidentified ‘acts of “concealment,” were ins’ufﬁciently pled
- as a matter of law. See Jones v. Gilstrap, 288 S.C. 525, 528, 343 S.E.2d 646, 648 (Ct. App. 1986)
(a _'me're’-con.(':lusor-y allegation, unsupported by any particularized allegations of fact, is
- ins.‘ii'fﬁci'éht);‘ see also Hartsel v. Selective Ins. Co. of S.C., No. 201 1-UP-226, 2011 WL 11734337,
at *3 (Ct. App. Méy 12.3,. 2011) (rejecting cbnclusory allegations in support of breéch of fiduciary
duty claim). Given that procedural unconscioﬁability is akin to fraud or duress occufring in
connection vwith contract formation, these allegations should- be subject to ‘the pleading
requirements of Rule 9(b), SCRCP, which provides: “In all averments of .fraud or mistake, the
circumstances constifuting fraud or mistake shall be stated with particularity.” See Chewnihg v,
Ford Mo'tor'Co.,. 346 S.C. 28, 36, 550 S.E.2d 584, 588 (Ct. App.‘2001_). |

| In order to allege fraud, the following elements must be alleged with particularity: (1) a

represéntatibn; (2)} its falsity; (3) its materi-ality; ‘(4) either knowledge of ifs falsity or a réckles’s

disregard of its truth or falsity; (S)Fintent that the repreéent’ation be-acted upon; (6) fhe’ hearer’s



ignerance of its falsity; (7) the hea'r‘ef'.s' rel-ialnc’e on its truth; »(_S});‘th'e hearer’s right to relyvthere"on;
_and (9) the hearer’s consequent and nrexim)ate injury.” King v. Oxford, 282 S.C.307, 311, 318
S.E.2d 125, 127 (Ct. App. 1984). “A éétiiplaint is fatel}ly defective if it fails to :allege all nine
elements of fraud. Wh_er_e the eomplei:nt .omits‘ éﬂégations on any element of fraud, the trial court
'Should grant the defendant's motion to dismiss the claim.” Ardis v. Cox, 314 S.C. 512, 515, 431
S.E.2d 267, 269 (Ct. App. 1993) (citation omitted). Here, among other th-ings, Morgan’s amended
“answer and eOuntefclaim did not identify (i) the person who allegedly forged documentS‘orv_
“concealed” information from him; or (2) the particular documents he claims ‘were forged.’
Moreover, Eécauée Morgan did not make any allelgations’ that he chose to apply for or accept his
iean‘ “based on-anytning Wells Fargo did or d1d not do, he did not allege reliance. Tnus, his
, :allegations of forge;‘y and concealment wefe insufficient to bring his claim within S.C.-Code Ann
| § 37-10-105(C). |

2 -In ‘addition,‘Morgan argues that his claim comes within the exception set"forth in SC Co'd_e‘
Ann.-fﬂ§ 37-10-105(C) because his loan was closed without an attorney and because he w_qé
“depriv[ed] of [nis] right to choose his own, unconflicted counsel to represent him in the cleejng
of the mo'ngage loan at issue.” (Annended Answer and Ceunterclaim, 9 45, R at _____)
' Eseentially, Merg_an_ argues that the alleged violation of the.Attorney' Preference Statute, .s'tanding

| aloﬁne, fendered his loen uncenscienable and unenforceable. He is wrong. |
First, .tvhe S’o"ut‘h' ‘Carolina Supreme‘ Court has been clear (hat the alleged unénthOriZed

practice of law does not gilve rise to a private right of action. See, e.g., Franklin v. Chavis, 371

> In a tacit admission that his allegations were insufficient, Morgan attémpts to amend them
through the “Statement of Facts” in his brief, which does not cite a single allegation from his
amended answer.and counterclaim but instead makes entirely new allegations he never made
‘below. The Court should reject Morgan’s improper attempt to amend his allegations through his
brief on appeal.




SC 527, 535" 6.40 S.E.2d 873, 877 (2007). Accérdingly, any claims based on such an allegation
necessarily fail as a. matfér of law. Sée id. (affirming dismi”s'é'.élj of breach of fiduciary duty claim
based upon the alleged unauthorized pre&gﬁce of léw);v see also Hambrick v. GMAC Mortg. Corp.,
370 S.C. 118, 123-25, 634 S.E.2d .5? 8-9 (Ct. App. 2006) (affirming dismissal of complaint when
charges of unautho‘rized préctice of law were the basis for alleged causes of action because only
the South Caroiina Supreme Court can determine what constitutes the unauthorized practicé of
law). |
Secbnd, the South Carolina Supreme Court has helld that the alleged unauthorized praétice
of law does ﬁot render a mortgage unenforceable unless that mortggge was recorded after August
8,2011. -Seé BAC Home Loan Servicing, L.P. v Kinder, 398 S.C. 619, 624, 731 S.E.2d 547, 550
- (2012); Matrix Fin. Servs. Corp. v. Frazier, 394 S.C.\134, 140, 714 S.E.2d 532, 535 (261 1). Here,
it s ﬁridisptited that the mortgage at issue was recorded in 2008. (Complaint, 9 18; Amended
Answer, 918, R.at ___ ). Thus, as a matter of law, the alleged unauthorized practice of law
cannot suppoit Morgan’s counterclaim, which sought to prohibit Wells Fargo from enforcing the
lmoftgage. See Deutsche Bank Nat'l Trust Co. v. Booms, No. 2015-UP-097, 2015 WL 793201, at
*1 (Ct. App. Feb. 25, 2015) (affirming circuit court’s rejectioh of anléan hands“defensé based
upon'alleged uﬁauthorized practice of law because the subject mortgage was reéorded before
August 8, 2011).
| Third, aﬁ alleged violation of thé Attorney Preference Statute cannot support an
: uné_onséionability claim. This concluéion is compelled by the plain language of S.C. Code Ann
8§ 37—10-105(A) and (C), which deménstrates that each subsection provides distinct remedies.
S;.Cl Code Ann. § 37-10-105(A) pfovidés a remédy for actual daméges and penalties “[if]~a‘crédit0r

, violates provision of this chapter.” (Emphasis added). The Attorney Preference Statute is part
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of “this chapter,” ﬁamel)v/,‘ Chapter 10, Title 37. In Contrasi, S.C. Code Ann. § 37-10-1‘05(C.)»is,not
available “[if] a creditor violates a provision of this chaﬁtéf.” Ihstead, it provides: “If the court
finds as a matter of 1aV\; that the agreement or transaction is uﬁconscioﬁable ... the court may . . .
refuse to enfo_rce the agreement.” S.C. C;)de Ann. § 37-1(;-105(C.). It is axiomatic that an attorney
preference form is r 10t anagreemcnt. Nor is if a transaction. Thus, the exclusive 'rem"edy for a
violation of the Attorney Préference Statute is contained in SC Code Ann. § 37-10:—105(A).

This conclusion is also borne out by the case law. Indeed, Morgan presented the Circuit .
Court with only one decision, from the Court of Common Pleas for Lexington Counfy, pefmitting
such a claim to proceed under S.C: Code Ann. § 37-10-105(C). Nationstar Morig. LLCv. Fowler,
No. 201 3-CP-3'2-15482, Order Denying Motion tovDismiss Cross-Claim and Third-Pa_rty.Complaint
(Lexington 'Cty'.» Dec. 12, 2013). On the other hand, Wells Fargo cited numerous decisioﬁs from
the U.S. District Court for the District of South Carolina rejecting procedural uncbnséionability
claims based upon alleged violations of the Attorney Preference Statute. See, e.g., Mosley v. -
.Quicken Loans, Inc., No. 1:16-0v-00384-JMC, 2016 WL 3551999, at *3-4 (D.S.C. June 30, 2016)
(rejecting the argument that a .loan was induced by unconscionable conduct simply because the
lendgr allegedly violated the Attorney Préference Statute); Boone v. Quickeﬁ Loans, Inc., No. 5:15-
c§-04772-JMC, 2016 WL 3552025, at *5 (D.S.C. Jﬁne 30, 2016) (same, and applying the three-
year statute of limitations to the claim). ‘Wells Fargo also pointed to Booms. There, a'lthough this.
~ Court did not diréctly addreSg the issué, it held that the circuit colu1"t did not err in holding'thaf the
subject note énd mortgage were not unconscionable, even though the lenaer violated the Aftorney
Preference Statute. | Booms, 2015 VWL 793201, at *2. Agaih, ‘Wells Fargo concedé's these

authorities are not binding, but they are persuasive and should be applied in this case.
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Finally, and as a practical matter, Morgan’s argument with respect to the alleged attorney
preference violation would _evi)s'c'erate“' the three-year statuté 6f limitations generally applicable to
attéme& ﬁreference 'violations. If Morgan is correct, t‘hen: every loan with an attorney preference
violatién is necessarily uncéhscio‘nable a¥1d thereby subj e.ct to the longer limitations period in S.C.
Code Ann. § ‘37-10‘-105(C). This cannot be the result iﬁtended by the General Assembly, and
South Caroliﬁa courts “will not construe a statﬁte in a way Wﬁich leads £o an absurd result or
rendérs it meaningless.” Florence Cnty. Democratic Party v Florence Cnty. Republican Party,
308 S.C. 124, 128, 727 S.E.2d 418, 420 (2012). Thus, the Circuit Court’s ruling on this point
should be affirmed. |

L The Circuit Court denied the Motion tb Reconsider in a valid ord'ef dated November
2,2018.

At the end of thé heéring on the motion to reconsidér, the Circuit Court indicated to both

partiés that they could submit a proposed order within ten days. (10/15/18 Tr. at 16:14-15, R. at

. ___) As discu‘sse.d above,'t-he clerk’s office entered the wfong order on Octobé_r 29, 2018. Th’e;
Circuit Court realized the wrong order had been entered and corrected the error on its own initiative
within _ﬁve days and prior to the i_expiration of the term of court. As of the law clerk’s email of
November 5, 2018, it should have been clear to all parties that the Circuit Court’s intended ruling
was that in the November 2 Ordér.

In his Brief, Morgan discusses at length the powers of a master in equity following an order
of reference. These general statements are not applicable to the procedural issue Morgari presénts
in his brief

First, Morgan fails to ackndwledge that traditionally, South Carolina judges 'retain_v
jﬁrisdiction to modify decisions within a term of court. See Dordn"v. Doran, 288 S.C. 477, 478,

343 S.E.2d 618, 619 (1986) (“A trial judge loses jurisdicﬁon to modify an order aftér the tefrﬁ at
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, which it is issued, exoept for the correction .of clericatl orders. Once the term ends, the order is no
longer subject to any amendment ‘:o"rg' mlodiﬁc’ation whjch‘:ifii}otll\b;es-dthe exercise of judgment é'r
discretion on the merité of'the action (01tat1ons and footnote omltted)) Here, there is no question
that the Circuit Court entered the November 2 Order durlng the same term of court.
Moreov_er, the Circuit Court entered theNovember 2 Order just four days after it iss_ued the
" - October 29 ‘Order. As the South Carolina Supreme Court has held, “[u]nder Rule 59(e), SCRCP,
| the trlal judge has only ten days from entry of Judgment to alter or amend an earher order on h1s
own 1mt1at1ve o Levmer v. Sonoco Prods Inc., 339 S.C. 492, 494 530 S.E. 2d 127, 128
- (2000); see ulro Heins v. Heins, 344 S.C. 146, 157, 543 S.E.2d 224, 229 (Ct. App. 2001) (“We
rule a Family Court judge does not heve the authority to alter or amend a judgment, sua s_ponte,
- once the.fjudgment is more than 10_—days-old.”). The South _CarOlina Supreme Court recently
 reiterated this rule. See Overland, Inc. v. Nance, 423 S.C. 253, 256, 815 S.E.2d 431, 433 (2018)
(“A trial court does not have the power to alter or amend a ﬁnat order if more than ten{ days passes
and no Rule 59(e) motion has been served|.]”) (citing Leviner, 339 S.C. at 494, 530 S.E.2d at'v1.28);
see also Suntrust Mortg. v. Gobbi, No.. 2006-UP-243, 2006 WL 7286028, at *2 (Ct. App. May 16,
' -2006) (in a case where no intervening Rule 59(e), SCRCPgmotion had been filed, th_e trietl judge
had jurisdiotion to Qua sponte change an order regarding t’n Sforma pauperis status beeau'se he sua
sponte reversed hisv\order granting that statue within. three days aft_er its .iesuénoe). Accordingly, a
'cireuit j‘udge' retuins jurisdiction to sua sponterallter or amend a prior judgment during the ten—.'duy
" period.following the entryz of that judgment, regardless of whether a Rule 5§(e),SCRC_P motion
has been filed.
| Here, there is; no question that the November 2 Order—which reflected. the ‘will of the

Circuit Court—was entered just four days after the October 29 Order.: Given this short period
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, (statiﬁg issues must be properly raised to and ruled upon by the trial court to be preserved for

within the same term of court, the Circuit Court retained jurisdiction, and the November 2 Order
is valid.

I Morgan s arguments relatmg to whether his counterclalm could be properly asserted
- as defenses are: not preserved and fall on their merlts :

_Morgan dld not argue below thaft what he labeled a “counterclaim” was actually a-‘_‘defense

by.recoupment. or set-eff’ that was not time-barred under S.C. Code Ann. § 37-10-105(A) until his

motion for reconsideration. (Motion at 9 2-4, R. at ). As such, this argument is not preserved

for this Court’s review. See Johnson v. Sonoco Prods. Co., 381 S.C. 172, 177, 672 S.E.2d 567,

| 570 (2009) ("f‘_An issue may not be raised for the first time in a motion to reconsider.”); Brailsford

v. Brailsford, 380 S.C. 443, 448, 669 S.E.2d 342, 344 (Ct. App. 2008) (“a party cannot use a

motion bto,, alter or amend a judgment to present an issue that could have been raised prior to

-~ judgment but was not™); Herron v. Century BMW, 395 S.C. 461, 465, 719 S.E.2d 640, 642 (2011) |

i

appellate review).

In any event, the Court should rejecf Morgan’s attempt to rewrite his pleading in order to

‘avoid a plain limitations bar. Morgan’s amended answer and coun_terclaim included the following:

FOR A FIRST COUNTERCLAIM
(Vnolatlon of Attor ney Preference Statute with with Unconscmnablhty)

~In that counterclaim, Morgan sought the following affirmative relief: “damages, attomey’é fees,.

énd penalties as prOVided in the South Careiine Consumer Protectiorl Cdde” and ‘fall reli_ef
availaB.le under S.C. Code Ann. § 37;10-105’»’—-—including-a declaration that his moﬁgage loravn. is |
“void or unenforceable._” (Amended Answer and Counterclaim, 9 46; R.at ).

..A‘S'the ‘South Carolina ‘Supreme Court has explained, “recoupment’; and “set-pft” are '

distinct from counterclaims. “Recoupment” and “set-off” are equitable defenses that can only
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result in the reduction of the plaintiff’s claims—mnot an affirmative judgment for money or other

relief for the defendant. See Br‘as‘iﬁg”tbn Tile Co., Inc. v Worley, 327°S.C. 280, 284, 491 SEE. 2d

244 246 (1997) superseded by statute on other grounds JRS Builders, Inc. v. Neunsmger 364
S.C. 596, 614 S. E 2d 629 (2005) (recognlzmg that a sét- off and a counterclalm are drstrnct and
have drfferent mutuallty requrrements) W.M. Kirkland, Inc. v. Provzdence Washzngton ]ns Co.,

264 S.C. 573, 580, 216 S.E.2d 518, 521 (1975) (“It is essentral to remember however that a
counterclarm is drstmgulshable from a set-off, a counterclalm being statutory whrle set- off belongs
to the inhererrt power ef a court in the exercise of its equltable jurisdiction.”); Mullins Hosp. v.
Squires, 233 S;C. 186, 197, 104 S.E.2d 161;-166 (1958), oyerruled _dn other grounds by MeCall
bj/ Audre,wgg-v.:jBat_so‘n, 285 SC 243, 329 SE2d 741 (1985) (“RecQupment,_unlike counterclaim,
may result only in the reduction of the plaintiff® ’s,claim, and not in .afﬁrr'rlative moneyb judgment”).

'Here," Morgan’s belated attempt to recast what he labeled a “First Counterclaim” as “as a matter

| ef defense ‘by Way of reeOUpme_nt or set-off” was belied by his own pleading, which sought

significant monetary relief from Wells Fargo and an order declaring his $1.3 million mortgage

loan unenforceable.®

Iv. Morgan had previously amended his answer and counterclalm and did not ask for
leave to do so a second time.

- Again, this issue was not raised until Morgan filed his motion to reconsider. As sueh,. it

| “should be subject to the normal rules of error preservation cited above.  In addition, Morgan had

already amended his answer and counterclaim once to avoid diSmissal. Nothing in the rules or

6 Wells Fargo disputes that a foreclosure, which seeks to enforce a sécurity interest, qualifies as
“debt collection” under S:C. Code Ann. § 37-10-105(A). If a foreclosure is not “debt collection,”
then Morgan cannot take advantage of § 37-10-105(A) in any event. In the event this Court is

- inclined to agree, this argument presents an additional sustaining ground and is an mdependent

basis to affirm pursuant to Rule 220, SCACR
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precedent gives a party unlimited opportunities to replead a matter' until he or she can survi\}e a

- motion to disrﬁiss. : |

| In addition, “[w]hen the c_orhplaint showé afﬁrmafcively tha;[ plaintiff is not entitled to relief
in any view of the case,” dismissal with prejudice 1s proper. Poftman v. Garbade, 337 S.C. 186,

190-91, 522 S.E.2d 830,‘ 833 (1999). Here, for the reasons above, the éounterclaim in question is

time barred under any view of the case and therefofe the dismissal with prejudice was proper.

CONCLUSION

For all of these reasons, Wells Fargo asks that this Court affirm the Circuit Court and

remand this matter for a determination on the merits of the undeArlying foreclosure action.
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