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STATEMENT OF ISSUE ON APPEAL
Did the trial court err by denying Ai)pellant s‘motion to suppress evidence seized by law
" enforcement following a “knock-and-talk” where officers did not have reasonable suspicion of
illegal activity at the targeted apartment in violation of Appellant’ s state constitutional right to be
free from unreasonable invasions of pr1vacy'7 :

4 -

| COUNTER-STATEMENT OF ISSUE ON APPEAL

Assuming for argument’s sake Appellant could propetly challenge the constitutional

 propriety of the officers’ act of approaching another individual’s residence to knock on the front

~ door and those officers lacked reasonable susplclon of criminal activity when they did so, did the
trial Judge nonetheless correctly decline to suppress any of the incriminating evidence discovered
as a result of the “knock-and-talk” in light of the fact the officers’ actions were fully consistents
with the controlling state and federal precedent in effect at the tlme they approached and
knocked on the residence’s doorr7

1
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~— o STATEMENT OF THE CASE
/ //
In March of 2015, Appellant William Holmes was arrested after law enforcement officers

caught him and an accomplice, Darell Oneil Boston, in the process of manufacturing crack

N v A

-

cocaine inside another individual’s residence. In Novernber of 2015, the Charleston County
Grand Jury indicted Appellant for manutacturing crack cocaine, possession of crack ‘cocaine with
intent to distribute possesswn of cocaine and possess1on of a controlled substance with intent to
distribute within pr0x1m1ty ofa school Prior to trial, Appellant filed a motion to suppress and,
on November 30, 2017, a pre-trial hearing_was held on Appellant’s motion in the Charleston

\ ‘County Court of General Sessions with the Honorable R. Markley Dennis, Jr., circuit court

.judge, presiding. On January 10, 201 8, Judge Dennis issued a written order denying the

~
f . -~ N

suppression motion. | Thereafter, on February 5,2018, a jury trial was commenced solely on the
charges of rnanufacturing crack cocaine, possession of crack cocaine with intent to distribute, /
and possession of cocaine in the Charleston County Court of General Sess.i'ons with Judge
Dennis again presiding.‘ Appellanti was not present at that tvi’fne, and the trial procee‘de,d“forward’ ;
in his absence, At the cOnclusion of the three-day trial, the jury convicted'Appellant of
manufacturing crack. cocaine and possession of cocaine.? Following the verdict, the trial judge
sentenced Appellant and sealed the ’sentence Subsequently', Appellant was-apprehended and, on

August 29, 201 8, a sentencmg hearing was conducted During the hearing, the trial judge

' unsealed Appellant s sentence and 1mposed concurrent terms of imprisonment of - twenty years

t

! Appellant was tr1ed jointly w1th Boston who was present for the trial. (R. p. 12).

) 5
2 During the course of trial, the trial judge instructed the jurors they could only convict Appellant
of either manufacturing crack cocaine or possession of crack cocaine w1th intent to distribute in
the event they found ‘'his guilt had been established. (R pp. 498- 499) '

3 In addition to convicting Appellant of those two charges, the j Jury also convrcted Boston of
manufacturing crack\cocaine\ (R. pp. 520-521).



¢
!

for mamifacturing.crack cocaine ancl. eight years for possession of cocaine:*” Subsequently, on
September 7, 2018, Appellant timely ﬁle(l a notice of appeal. A few rninutes after that,
Appellant ..ﬁled post-tfial motions seeking a new trial and recons_icleration of his eentence.s ¢

Ultimately, following a hearing on the matter conducted on October 1,2018, Judge Dennis '

~ issued an order defnying;those post-trial motions. Appellant’s\previously;ﬁled appeal then

_ proceeded forward. ) | ' v ,4

* Earlier, the trial judge sentenced Boston to a seventeen- year term of imprisonment for his -
.- conviction! (R p. 540) SN Ny .

s Although the notice of appeal and post-trial motions were ﬁled on the same day, the records of
the Charleston County Clerk of Court indicate the notice of appeal was filed just before the post-
trial motions were filed. Records for William Holmes, Charleston County Public Index,
https://jcmsweb. charlestoncounty org/PublicIndex. :

¢ Unlike Appellant Boston filed several. post -trial motions before filing a notice of appeal, and,
as a result, this Court ultimately dismissed Boston’s initial appeal as premature due to the

- pending post-trial motions. Appellate Records for State v. Darell Oneil Boston, South Carolina
Appellate Court Public Index, https://ctrack.sccourts.org/public/caseView.do?csIID=66782.

/ 3’ ',’
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~ STATEMENT OF FACTS ’ E -
Around approximately 5:00 p.m. on March 6, 2015, several officers from the North
Tt ' l . o - -
‘Charleston Police Department, including Officer Joseph Sherwood and Sergeant Fred Hoose,

took up a'position in an area located in North Charleston, South Carolina that VWas known to be'a

/
“hot spot” for narcot1cs act1v1ty (R pp. l4 16; pp. 18- 19 , P Sl pp 55 56,,p 81 pp 210 211,

7/

p. 252 p 352; pp. 355 356) Whlle they were there, the ofﬁcers observed Appellant and Boston, .

whom they recogmzed as belng connected to drug act1v1ty, arrive to the area in a taxicab, exit it

‘ 4 ; , ,
.togcther, and quickly enter a nearby single-occupancy apartment rented by Denise Holman,

whom they knew to be a drug user w1th some cognitive 1ssues (R. pp. 18- 20 p. 52; p. 56 pp

210 214; p. 252 p. 303 pp. 362- 363) Susprcrous the officers temporarlly remalned where they

/

were and d1scussed what they had observed (R.p. 19; p. 211) However after waltlng :

\

: approx1mately ﬁfteen mmutes they decided to approach Holman s apartment to both make sure’

- ¢
she was okay and ﬁnd out if any cr1m1nal act1v1ty was afoot. (R PP, 20-21; pp 72- 73 pp 81 82

252, p.301). L -

| Upon approachmg the resrdence Ofﬁcer~Sherwood knocked on the door and 1dent1f1ed

‘
¢ .

h1mselfasalaw enforcementfofﬁcer (R p. 20 p- 22; p. 56 pp- 128 129 pp 214- 215 p- 338 p _'

/

N 356) ln response Holman opened the door in an 1nv1tmg way, and Ofﬁcer Sherwood asked

. 8 As'to why what he observed raised his suspicious, Ofﬁcer Sherwood subsequently explamed he .

\", . . . . "/

7 At that time, Appellant had an extensrve cr1m1nal record wh1ch 1ncluded conv1ct10ns for
trafficking crack cocaine, possess1on of cocaine with intent to distribute, possession of crack
cocaine, possession of cocaine, and possession of marljuana (R. pp. 541-542; p. 561).
Likewise, Boston also had an extensive criminal record, which included convictions for
trafﬁcklng crack cocaine, trafﬁckmg cocaine, possession of cocame with intent to dlstrlbute
possessmn of cocaine, and possession of marl_]uana (R. p. 532).

knew it was common for drug manufacturers to use the apartments in the area where Holman

lived to manufacture drugs in exchange for some form of compensation. (R. p. 40).

Furthermore, Officer Sherwood indicated he had received drug- related complaints in connection
to Holman S apartment complex (R. pp. 63-64; p. 250 pp. 301- 302)

N 4 )

P
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her if she minded if they came inside and spoke with her. (R. pp 20-22; p. 56; pp. 97-98; p. lOél; )
p. 117; p. 128; pp.1214_-_215; p- 338; p. 356). At that polnt,‘ Holman, who appeared to be relieved,
granted consent to the officers, and‘Ofﬁcer Sherwood stepped ‘inside the small apartment. R. p.
20; p. 22; pp. 26-27' p. 57; p. 82; pp. 97-98' p. lOé' p. 117' pp. 2151217'f>. 241; p. 338' p. 356).

- When he did so, Ofﬁcer Sherwood saw Appellant and Boston huddled together in the ” |

apartment s krtcherr near-a microwave with two plastrc bags contammg white residue nearby
(R. pp 27 28; pp. 60- 61 p 217 pp. 220- 221 p. 253 pp 265 269) Almost 1mmed1ately after
that, Appellant and Boston realized the officer had entered the apartment and the two qulckly
opened the mrcrowave, made rapid hand movements, slammed the mlcrowaye shut, and then ﬂed
into the adjacent bathroom. (R. pp. 29-30;.pp. 220-22 1; p. 273; Pp- 292-294).' In response,
: bfﬁcer Sherwood directed Appellant and Boston to come ‘out of the bathroor/n‘ and they

complied. (R. p. 32 p: 221; pp. 356- 357) The men, who were VlSlbly nervous, were then
.Adetamed and Sergeant Hoose proceeded to conduct a consent based search of Appellant (R p.
| 33; p. 45; p. 69; p. 123; p. 128; p. 221; p: 258; p. 359; p. 377). Durmg the search, Sergeant

Hoose located a bag of cocaine and a digital scale in Appellant’s pockets.” (R. p. 33; p. 222' Pp.

,231 233; p. 359) Meanwhlle Ofﬁcer Sherwood conducted a brief protectwe sweep of the

N

- apartment (R. p. 33; p 61;p. 221 p. 377). During the sweep, he foundasteammg Pyrex brand .

cup in the bathroom w1th a substance that appeared to be crack cocame inside. (R. p 33; pp. 62-

63 Pp. 74 75; p. 221 p. 228; p. 296 p 315) Add1t10nally, Ofﬁcer Sherwood found a digital

scale in the kitchen and noticed the microwave still had nearly two minutes left on its’ timer,'0 1!

N

~

AY

E Ultimately,.an additional bag of cocaine was discovered in Appellant’s possession when he was
searched at the'jail. (R. pp. 232-233; pp. 403- 404) ’ -

10 ] ater on, the microwave was tested for the presence of cocaine, and the testing suggested
cocaine or cocaine residue was present inside it. (R. pp. 35-36; pp. 236-238).

5
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(R. p.30; p. 223)! Officer Sherwood then obtained a search warrant to conduct a more complete
search of the apartment, the drngs and other incriminating evidence were secured, and Appellant
and Bostori were arrestéd. (R.-p. 35; p. 37; pp. 222-223; pp. 233-234; pp. 289-290; p. 360; p.

368; p. 392).

i ' Lo ) o 7/
* As the investigation into the incident continued, the crack cocaine recovered from
. - ) . co oo ¢ - ) ’ .
" . M . . . -> . ’ . T
Holman’s residence was submitted. for testing along with the cocaine recovered from Appellant’s

.pockets. (R. ;3'?410)‘ Upon completing the analysis, an expert forensic analyst corifirmed the
o substances were, in fact, 5.83 grams of crack cocaine and 0.57 grams of cocaine. (R. pp. 408-

410; p. 416; p. 420; p. 424). At that point, Appellant was indicted for man)ufacturing crack

e N .
y cocaine, possession of erack cocaine with intent to distribute, possession of cocaine, and

possession of a controlled substance with intentto distribute within pro’kimity of a school. (R. |
N . ~ -
pp.-567-570; Supp. R. pp. 1-4). - -
. Al
Before his case was brought to trial, Appellant sought the suppression of all the_evidence

| disco;/ered as a result of the “knock-and-talk ” and the trial judge conducted a pre-trial hearing
/

-on the matter. (R. p. 10). During the course of the hear1ng, Officer Sherwood recounted the

¥

" events- of March 6, 2015 and 1dent1ﬁed Appellant as one of the men he caught manufacturmg

crack cocaine inside Holman s apartment on that date.'? (R. pp. 14 87) In addmon to that

s

o te_stimony, HOlman, who/admitted she had previously been a crack cocaine uset, offered her

~

account of the incident, lndi_cated Appellant and his accomplice were using her residence at that

time to manufacture crack cocaine, and affirmed she voluntarily provided consent to the officers _

N

1 Notably, no food items were dxscovered in Holman s kltchen other than some baking soda,
which was an ingredient used in the manufacture of crack cocalne “(R. p..82; p. 97; p. 223; p.
239;p. 314 pp. 343- 344)

12 By the time of the suppress1on hearlng, Ofﬁcer Sherwood had been promoted to the rank of
sergeant. ‘(R. p. 14) _ : !

2



to enter her apartment after they knocked on her door. (R. pp. 92-106). Meanwhile, Appellant

offered a sharply different account of what occurred, denied going to Holman’s apartment to -

- manufacture crack cocaine, and insisted he instead went there with Boston to “get high” and

1

upload some music. (R. pp. 121-130). HoWever, Appellant'did candidly admit he had cocaine

“and marijuana in his pockets at that time. (R. pp. 122-123; p. 126). Similarly, Boston, who

g

J

.admitted he had been a co'caine and crack cocaine dealer, claimed he was simply at Holman’s

apartment on the daté of the incident.as an invited guest and alleged he was there solely to use

5

her electronics to upload music to his phone (R. pp. 108 119). > )

'Followrng the presentation of that testlmony, Appellant argued the “knock- and talk” and
ensurmg search were unconstitutional pursuant to the state and federal constitutions. (R pp
143-144; pp. 574-592). In support of that argument Appellant cited to the South Carolina

Supreme Court s decision in State v. Counts, 413 S. C 153,776 S. E 2d 59 (2015) for the '

proposition a “knock and-talk” requires reasonablc susp1c1on while maintalnmg the ofﬁcers did

not, in fact, possess re‘asonable suspicion when they approached the door of Holman’s - -

-

B residence.® (R. pp. 143-144; pp. 582-584). Furthermore, Appellant alle\ged.he had a reasonable

expectation of privacy in Holman’s apartment the.incriminating nature of the drugs observed

.inside it was not readily apparent the protective sweep conducted by Officer Sherwood was.

/

invalid, and the search warrarit that was. subsequently relied upon to search the apartment was
obtained with false information. (R. pp. 577-591). In rebuttal, the solicitor ‘contended‘Appellant

did 'not have a reasonable expectation of priv.acy in Holman’s res‘i\dence and the “knock-and-talk”

was supported by reasonable suspicion under the totality of the circumstances. (R. pp. 145-146;
, L . : .

pp. 149-151; pp. 629-633). Furthermore, the solicitor maintained the officers obtained valid

<

3 While the “knock-and-talk” at Holman’s residence occurred on lMarch 6, 201—5, the decision in -
Counts was not issued until July 8, 2015. State v. Counts, 413 S.C. 153, 776 S.E.2d 59 (2015).

7 - S
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consent from Holman, Officer Sherwood observed the bags of cocaine in'plain view upon
. _ oy, . ) :

, s
- entering the apartment, a proper protective sweep was conducted based on the exigent

circumstances that arose, and the ensuing full search of the residence was conducted with a valid

e

search warrant supported by probable cause. (R pp 634- 644)
~ Atthe conclusion of the pre- tr1al hearmg, the- tr1al Judge took the matter under
adv1sement R. p. 155) Thereafter upon cons1der1ng the arguments of counsel the tr1al Judge
. denred Appellant s suppressron motron R.p: 3) In denying the motion, the trial Judge
' spec1flcally found Appellant had standrng to ralse the constltutronal challenge pursuant to the

South Carolina Const1tut10n (R p. 3). However based on the totality of the circumstances, the

/

trial Judge determrned the ofﬁcers possessed reasonable susp1c1on of. cr1m1nal activity at the time

of the “knock- and talk?” (R. p 3 p- 204). Furtherrnore the trial judge concluded the ofﬁcers

~
N

obtained Valid ‘cons_ent to enter after knocking on Holman’s d00r and acted in an entrrely :

o reasonable manner once‘ they entered Holman’s apartrnent. (R.p.3).

Subsequently,' Appellant’s case proceeded forward to trial on all the indicted charges

except possessron of a controlled substance with intent to distribute within prox1m1ty of a school,

"
”

‘, and Appellant‘was tried for those offenseswln his absence (R pp. 161- 162 p. 164). Durlng the

~

course of trial, the officers involved i in “knock-and-talk” and ‘ensurng investigation testrﬁed about *

the events that transpired’ and Appellant'was”identiﬁed as one of the individuals discovered in
- —the act of manufacturmg crack cocaine 1ns1de Holman S apartment on the date of the 1nc1dent
(R pp. 207- 304 pp.312-3 17 pp 352 379; pp. 386 400 pp. 402- 405). Furthermore Holman

offered her account of the events occurring at the tlme of the “knock and talk,” and the crack

, cocalne andwother incriminating 1tems discovered as a result of the “knock-and-talk” were



Fs

A

~ admitted into evidence over Appellant’s renewed objection. (R. pp. 3321340; pp. 343-351; pp.’

415-416; pp. 4i9—420).
At the conelusion of trial,»the jury eonvicted Appellant of manufacturing crack cocaine

and possession of eocaine. (R. pp. 374-375). Ultimately, based on those convictions; the trial

| ‘- judge sentenced Appeilanf to an aggregate term of imprisonment of twenty. yeegs; and that
~ eentence was imposed_ oﬁee f&ppellan;t was finally apprehended. (R. p. 544; pp. 549-5 50)‘ N

Thereafter;« Appellant filed r;lotions seeking a ﬁew triel apd for his sentence to be reconsidered.
“(R.pp. 556/-557; p. 560;‘ pp.\648:649). However, the trial jeélge denied \tlio‘se}post'-tr‘ial motions
after .conducting a hearing on fhe mattef. (R. p. 4; pp. 557-558; p. 5>65).

- ‘ !



Fal

. an appellate court must affirm if there 18 any evidence to support the ruling.

STANDARD OF REVIEW

In criminal cases, appellate courts sit to review errors of law only. State v. Baccus, 367

e

S.C. 41, 48, __62.5 S.E.2d 216, 220 (2006). In search and seizure cases, an appellate court in South

—

Carolina is lirnited to determining if there is any evidence to.support the trial court’s findings and

>

can only reverse due to clear error. State v. Flowers 360 S.C. 1, 5 598 S.E. 2d 725, 727 (Ct

._App 2004) see State v. Brockman, 339 S.C. 57 66, 528 S.E.2d 661 666 (2000) (“[W]e w1ll )

review the trial court’s ruling like any other factual finding and reverse if there is clear error. We

. ¢ - ’ 3 . ' . . R -,
will affirm if there is any evidence to support the ruling.”). The reviewing court may conduct its

,

\o'wn review of the record to determine whether the trial judge’s ruling is supported by the

oo | -
evidence. State v. Khingratsaiphon, 352 S.C. 62, 70, 572 S.E.2d 456, 460 (2002). However, the ~ -

A

. appellate court must affirm the trial court if there is any evidence supporting the ruling. See

N

State v. Moore, 415 S.C. 245,251, 781 S.E.2d 897, 900 (2016) (“[A]ppellate courts must affirm'- .

. if there is any evidence to support the trial court’s ruling.”); State v. Morris, 411 S.C. 571, 578,

769 S.E. 2d 854, 858 (2015) (* “When rev1ew1ng a Fourth Amendment search and seizure case,
o

L]

(c1tat1on '

omitted)). Critically, the appellate court will not reverse merely because it would have reached a
! . . )

different conclusion than the trial judge. State v. Rivera; 384 S.C. 356,361, 682 S.E.2d 307,310 :

{ . : , : .
(Ct.. App. 2009); see Khingratsaiphon, 352 S.C. at 70, 572 S.E.2d at 459 (“In State v. Brockman,

-

. [w]e concluded the appel_late court wouldfnot review the trial judge’s ultimate determination

de novo but, rather, would apply a deferential standard of review.”).

~
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ARGUMENT -

Even assuming Appellant could properly challenge the constitutional pr(;priety of
the officers’ act of approaching another individual’s residence to knock on the front door
and those officers lacked reasonable suspicion of criminal activity when they did so, the
trial judge correctly declined to suppress any of the incriminating évidence discovered as a
result of the “knock-and-talk” because the officers’ actions were fully consistent with the
“controlling state and federal precedent in effect at the time they-approached and knocked
on the residence’ s d door ~

Appellant contends the trial judge erred by deolining to suppress the evi‘denc-e discovered
'_ as a resuit ofa ‘fknock;and-talk” conducted at a residence he was using to manufacture crack
| 'oocaine. In support of that contention, Appellant maintains the “knock-and-talk” oonducted by
the officers constituted an unreasonable invasion of pri\,/acytin Violation of his rignts under th_e
South Carolina Constitution becauise the ofﬁcers allegedly lacked reasonable snspicion of |
criminé{ 'acti\;ity vt/nen they” npptoeched the residence and knocked on its door. Critically, even
—ossuming fo\r argument’s sake the officers’ actions violated Appellant’s own persondl rights
! : ' ' | »
under tne South Carolina Constitution due to the éb;,enoe of reasonable suspicion, application of

- A . o g

the excluéionary rule was not appropriate in Appellant’s case because the officers fully complnied

with'the controlling state and federal precedent in effect at the time they conducted the “knock--

and-talk” at Holman’s residence.'* Under such circumstances, suppression of the evidence -

/ . . ;-
!
~

14 Importantly, the residence where the “knock and talk” was performed was not Appellant s

residence and, instead, was a residence he and his confederate were simply using on a briefand = . 5

temporary basis to s manufacture crack cocaine as part of a quid pro quo arrangement with the '

actual resident. (R. pp. 1-3; p. 19; pp. 34-35; p. 40; pp. 72-73; pp. 95-96; p. 139; p. 224; p. 255;

pp. 289-290; p. 314; pp. 336-337; p. 343; pp. 349-350). Under those circumstances, Appellant

had no expectation of privacy—legitimate or otherwise—in the residence and, therefore, could

not possibly meet his burden of establishing he had a reasonable expectation of privacy that was

, unlawfully violated by the “knock-and-talk” he sought to challenge. See State v. McKnight, 291

S.C. 110, 114,352 S.E.2d 471, 473 (1987) (instructing a defendant seeking to challenge the —~ -
- . propriety of a search or seizure must establish his own personal constitutional rights were '

violated by that search or seizure in order to be entitled to the benefits of the exclusionary rule);

see also Rakas v. Illinois, 439 U.S. 128, 132, n. 1 (1978) (“The proponent of a motion to

suppress has the burden of establishing that his owh Fourth Amendment rights were violated by

11 \ _ o
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would not have served the goals of the exclusionary rule in any way since the officers were
: N t

simply acting in a mariner that had been judicially condoned at the time of the “knock-and-talk.”

Aceordingly, the trial judge committed no error'by declining to suppress the evidence discovered

- as the result of the “knock-and-talk,” which, notably, was conducted several months before the

-

“newly enunciated” rule from State V. Connts 413 8.C. 153,776 S.E.2d 59 (2015), requiring |

reasonable susprcron was even in exrstence Appellant s convictions should be affirmed.

!

Beyond the protectlons afforded by the United States Constltutron the South Carolma

Constitution provides its own protections 10 the state s citizens against unreasonable searches

and seizures. State v. Forrester, 343 s.G, 637, 643, 541 S.E.2d 837, 840 (2001); see S.C. Const.
_ \ S T ‘ .
art. I, § 10 (“The right of the people to be secure in their persons, houses, papers, and effects
. ’ : ) J g ' . (N
against unreasonable searches and seizures and unreasonable invasions of privacy shall not be

violated[.]”); see al§o_U.S. Const. amend. IV (“The right of the people to'_be secure in their ~

—~

’ ) ’ . ' y . < . ya * A » l
" persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be

-

the challenged search or seizure.”); Alderman v. United States, 394 U.S. 165, 174 (1969)
(“Fourth Amendment rights are personal rights which, like some other constitutional rights, may
not be vicariously asserted.”); cf. Minnesota v. Carter, 525 U.S. 83, 91 (1998) (holding Carter
and his accomplice had no expectatron of privacy in another person’s apartment that they were
~only briefly and temporarily using for the business-like purpose of packaging cocaine); State v. _
Robinson, 410 S.C. 519, 530, 765 S.E2.d 564, 570 (2014) (“[W]e find that [Robinson] was
‘merely present with the consent of the householder,” and as such, did not have a reasonable
expectation of privacy on the porch of Apartment 122.” (citations omrtted)) Accordingly, the
trial judge’s ruling refusing to suppress: evidence discovered as the result of an allegedly '
unreasonable invasion of someone other than Appellant’s state constitutional rlght to privacy

should be affirmed due to Appellant’s lack of a reasonable expectatlon of privacy in Holman’s -
residence. Cf. State v. Weaver, 374 S.C. 313, 326,649 S.E.2d 479, 485 (2007) (Pleicones, J.,

" concurring) (“Analysis of the facts of this case with our prrvacy pr0v1sron in mind reveals no

state constitutional violation. ‘Although one’s expectation of privacy in his automobile increase
when that automobile is parked in the backyard of his private residence, [Weaver] in this case
was not the owner of the Jeep that was seized. More importantly, the vehicle was not parked at
[Weaver] s residence. Our state constitution’s provision protecting unreasonable invasions of
privacy fiecessarily requires some analysis of the privacy interests involved when a warrantless
seizure is made on prlvate property. However, [Weaver] cannot show he had areasonable
expectatron of prlvacy 'in the seized J eep. ” (footnote omltted)) '

12
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violated[.]”). Furthermore, primarily in order to guard against invasive technological p
advancements, the South Carolina Constitution also expressly protects our citizens from _
' ' ' , J . i
“unreasonable invasions of privacy.” S.C. Const. art. I, § 10; see Forrester, 343 S.C. at 647, 541
S.E.2d at 842 (“[TThe drafters-of our state consfitutioh’_s right to privécy p“rovision were

~ - principally concerned with the émergence of new electronic technologies fhat increased the
" government’s ability to conduct searches.”): T
Through the additional provision regarding invasions of privacy, “the)people of South /H‘

Carolina haVe indicated that searches and seizures that do not offend-the federal Constitution

may still offend thé South Carolina Co’nstitution‘.” State v. Weaver, 374 S.C. 313, 322, 649

S:E.2d 479, 483 (2007). Tﬁus, “the Sbuth_Carolina Co_nstitutioﬁ favors an interpfetati(;n offering
‘a higher level of privacy protéction t_haﬁ the F(I)urth Amendment.” Q Ho’we_,ver’,l the Sodth |
. Carolina Constitution by. it's express lénguage only férbidsgéarches, seizures, énd invasions of
privacy that are unr'e;lsonable.-. S.C. Const. art. L§ 10, 'see Staté v. Foster, 269 S.C. 373, 3781

-~

237 S.E.2d 589, 591 (1977) (“It'is only unreasonéble searches and seizures that are prohibited.”); '

’ " - N \ ! - i i .
- see.also Maryland v. Buie, 494 U.S. 325, 331 (1990) (“It goes without saying that the Fourth

Amendment bars only uhr_casonablé searches and seizures[.]”). Accordingly, just like the search

s R v )
- and seizure protections offered by the federal constitution, the touchstone of our state

constitution’s search and seizure protections is reasonableness. See Florida v. Jimeno, 500 U.S.

24§, 250 (1991) (“The touchstone of the Fourth Amendment is reasonableness.”); see also Heien

v. North Carolina, 574 U.S.-54, 60-61 (2014) (“To be reasonable is not to be perfect, and so the

Four_th‘A'mendrrient allows for some mistakes on the part of government officials, giving them -
-~ . ) / - ) : ' .
“fair léeway for enforcing the law in the community’s protection.” ” (citation omitted)).

‘
g ~
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Typically, when a constitutional violation occurs, any evidence seized as the result of that
unconstitutional action must be exc¢luded from trial pursuant to the exclusionary rule, whichis a

judicially-created remedy designed to serve as a deterrent sanction against unconstitutional

e

conduct. Weaver, 374 S.C. at 319, 649 S.E.2d‘at 482: see gené;rallv State v. Br_oWn, 401 S.C. 82,

—

88, 736 S.E.2d 263, 2_66 (2012) (“The Fourth Amendment itself provides no rémedy fora

~
violation of the warrant requirement. However, the United States Supreme Court has fashioned a
judicially-created remedy, the exclusionary rule, which is a deterrent sanction by which the
prosecution is barred from introducing evidence obtained in-violation of thé Fourth

Amendment.” ('E:itation omitted)). Importantly though, the excluSion of evidence following an

uncbnstitutibnal action “is ‘not a personal constitutional right,’ nor is it designed to redress the

‘. injury-occasioned by an unconstitutional search.” Davis v. United Statés, 564 U.S. 229, 23 6 -

, (2_01 1) (citations omitted); see Stone v. Powell, 428 U.S.';165, 486-(1976) (“[TThe [exclusionarY]

rule is not a personal constitutional right. Itis not calculated t& redress the injury to the privacy
’ ~

of the victim of the search or seizure[.]”); Elkins v. United States, 364 U.S. 206, 217 (1960)

. (“The [exclusionary] rule is calculated to prevent, not to repe;ir.”).’ Duq to the hé'avy costs
exacted by the exclusion of evidence on botﬁ the judicial sysfem and sociefy as é v;/hole,
application o% the ¢xclusionary rule is only appfopriate where the déterfent beneﬁts\of _the rule
ou;[weigh the heavy costs'its application would éxact. M, 401 S.C. at 88, 736 S.E.2d at 266.

Asa résult; not every constitutional violation warrants the application of the exclusionary rule.

State v. Adams, 409 S.C. 641, 647, 763 S.E.2d 341, 345 (2014).
i . B r ’ . N .
With those principles inmind, the matter at issue in the case sub judice involves two

~

distinct inquiries. The first inquiry hinges on the question-of whether the officers’ actions in

conducting the “knock-and-talk” at Holman’s residence violated Appellant’s' constitutional
/
14 c o



rights. See Illinois v. Gates, 462 U.S. 213, 223.(1983) (“The question whether the exclusionary

rule’s remedy is appropriate in a particular context has long been regarded as an issue separate
. A\ .

- from the question whether the Fourth Amendment rights of the party seeking to invoke the rule

were violated by police conduct.”). Meanwhile, the second—and most critical—inquiry hinges
P . Ny : . .

on the question of whether suppression of the evidence was warranted in the event a

constitutional violation did occur. ' See Davis, 564 U.S. at 243 (“Remedy’ is a separate, -

N

'anaftlyncally distinct issue. ”) see also Hudson \A Mlchlggn 347US. 586 592 (2006)
(“[E]xclusion may not be premised on 1 the mere fact that a constltutlonal VlOlatIOn was a ‘but for’
cause of obtaining evidence. 'Our cases show that but-for causality is only.a necessary, not a

sufficient, condition for suppression.”). To reéolve those questions, it is critically important to
’ /

look to the law in effect———and thus available as guldance tg the ofﬁcers—at the time the ofﬁcers

: conducted the “knock-arid-talk” in Appellant s case. See Davis, 564 U S at 250 (“[ Then the |
police conduct a search in objectively reasonable .rehance on binding-appellate precedent,' the - \
. _exotusionary rule does not apply.”).

Looking to the relevant law conoeming‘“knock-énd-talks,” the citizens of the,,United .
States%inc:/luding the ,oitiz'ens' o‘f South Carolina—have extended an implicit lieense through

deeply-ingrained customs and practices to their fellow citizens to approach their homes, knock

/

on their doors, wait to be received, attempt to speak with them, and then depart absent some

invitation to etay longer. Florida v. Jardines, 569 U.S. 1, 8 (2013). Historically, that implicit

oo
-~ - ~

15 Significantly, resolution of the second inquiry is so critical its resolution can render resolution
- of the first i 1nqu1ry wholly unnecessary. Cf. United States v. Leon, 468 U.S. 897, 925 (1984)
(explaining a reviewing court may proceed directly to the good faith inquiry without first )
deciding whether a warrant was supported by probable cause); United States v. Bynum, 293 F.3d
192, 194-195 (4th Cir. 2002) (“Assuming without deciding that no probable cause supported the -
warrant, we will proceed ‘immediately to a consideration of the ofﬁcers good faith.” * (citations

- omitted)). S , : : .
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- wish to do so an equal opportunity by which they can attempt to make contact with the residents

-

license has been extended to all manneér of visitors and has granted door-to-door salesmen,

service providers, evangelicals, neighbors, law enforcement officers, and anyone else who might

~

of a home regardless of their particular motives for doing so. See id. at 9, n. 4 (recognizing “all

~ B =

are invitecf ’ to approach a honie to speak with an occupant pursuant to the implicit license).
A . / . ' .
Thus, even th)ough every homeowner might not need—or even have the remotest desire—to buy

a néw vacuum cleaner or box of cookies, obtain assistarice with yard maintenance, speak to a
B : . . N ' —
. ) ] ) N ’ ) . . \ ) ’/ .
stranger who wants to discuss religion or some other topic, lend a cup of sugar, or chat with an
officer of the law, a citizen of our state and country can permissibly approach a home and knock .

L

- on the door in an effort to talk to someone inside solely by virtue of the implicit license derived

from long;standing‘customs and 'pract(ices. Id. at 8. o - . v | . V_ (

| Accordingly, law enforcement /ofﬁcers——including those in .South-Carolina—have
traditionally been fully entitled to avail themselves of that irnplicit license and, just like everyone
else, have been perrnitted to approach a home to speak with someone residing inside regardless
of the1r purpose for do1ng S0, 1nclud1ng if that purpose was to_conduct a “knock and- talk See

Kentucky v. K1ng, 563 U.S. 452 469 470 (2011) (recogmzrng law enforcement ofﬁcers not .

’

~.armed with a warrant ord1nar11y do not violate an 1nd1v1dual s constitutional rights by

approaching a home and knocking on a door). Demonstrating that fact, our Su\preme’Court

~ expressly recognized law énforcement officers were obviously entitled to go to a person’s home

and door to interview that person through its decision in State V. Wrim, 391 S.C. 436, 444, 706' ’

7

S.E.2d 324 328 (201 l) which was decided over four years before the officers approached the

res1dence to conduct the “knock- and talk” in Appellant’s case. Specifically, in Wright, law

enforcernent officers received an anonymous tip dogfighting wastaklng place at a mobile home,

R
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(

drove past the residence identiﬁed in the tip on a public road to investigate ' and.observed alarge
number of vehicles and sh1n1ng spothghts at the residence. Id. at 440, 706 S.E.2d at 325. Based
on their observatlons the officers stealthily approached the home in multlple vehicles by dr1v1ng

down a private dirt road and activated therr'headhghts just as they neared the home. Id. at 440,

~

706 S.E.2d at 326. When they.did so, the ofﬁcers saw peop\le and/'dog'snrunning awav along with

c.a portable dogfighting pit that was being dismantled. Id. In response', the officers detained the -
. , ’ . ’ . » ,

people who attempted to flee, arrested Wright and his co-de_fendants,' captured as many dogs as
they could, and seized niumerous items of evidence related to dogfighting that were found in

N . ) \ ’ B 4 v .
- plain view. Id.-at 440-441, 706 S.E.2d at 326. Following their arrests, Wright and the others

moved prior to trial to suppress the evidence due to the fact the officers seized it after making a

warrantless entry onto private property, and the circuit court judge granted their suppression
N . / . . T

motions. Id. at 44.1, 706 S.E.2d at 326. Subsequently, the State appealed the circuit court \

-~

judge’s rdling, and the Supreme Court reversed. Id. at 446, 706 S.E.2d at 329. In reversing, the
Supreme Court speciﬁcally found the ofﬁéer‘s’ entry onto the private road and approach of the
~ mobile home were constltutlonally proper because the officers had 1nvest1gat1ve authorlty to

enter the property even if the ofﬁcers had not developed a reasonable basis for proceedlng

» forward at the time they did so. Id. at 444- 445 706 S.E.2d at 328 ~

N
However, subsequent to the decision in Wright and just over four months.after the

officers discovered Appellant in the process of manufacturing crack cocaine inside Holman’s

'
e AN

‘residence, our Supreme Court took another look at the issue of.“knock-and-talks” in State v.
- Counts, 413 S.C. 153, 167, 776 S.'E.Zd 59 67 (2015), and addressed the question of whethera -
law enforcement ofﬁcer s approach of a home to knock on its door and speak w1th an occupant

~ for 1nvest1gat1ve purposes constltuted a violation of the South Carohna Constitution. After
S - Ve
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. \
. ’ . .. . ! -
analyzing the issue, a majority of the Supreme Court determined “there must be some threshold

evidentiary basis for law enforcement to approach a private residence” based on “the potential
for abuse” that could-occur if officers were permftted to approach citizens’ homes without

restriction. Id. at 172, 776 S.E.2d at 69. Therefore the majority articulated a new rule of

-~

cr1m1nal procedure in South Carohna holdlng “law enforcement must have reasonable suspicion

of 1llegal activity at a targeted residence prlor to approaching the resrdence and knocking on the

/
!

door.” Id at'172, 776 S E. 2d at 70 The majority then applied that “newly enunc1ated rule
the facts of Counts s case before deterrnlnmg Counts’s r1ghts under the South Carohna _
Constitution were not violated.'® Id. at 173, 776 S.E.2d at 70.

- In light of the Counts decision, law enforcement officers in South Carolina now
\. ) ) . ‘ V .— . <z ' R .
unquestionably must possess reasonable suspicion in order to approach a residence for the
purposes of conducting an investigative “knock-and-talk,” and the actions of the officers in -

Appellant’s case would have violated the state constitution if the officers did not possess

sufficient information under the totality of the circumstances to satisfy the r_elatively low bar of
- . B : V ' 7 ’ : : ‘ k
the reasonable suspicion standard when they approached Holman’s door.17 Id. at 172,776

‘ -

N

15 Because it determined no state constitutional violation occurred in Counts’s case, the Supreme Co
Court did not address the question of whether application of the.exclusionary rule would have
been appropriate if the officers had in fact, violated Counts’s constitutional rights. Counts, 413
S.C. at 173, 776 S.E.2d at 70. As-a result, the Supreme Court’s decision in Counts did not '
establish the excluswnary rule can or should be applied ini cases involving susplclonless “knock-
and-talks” performed prior to the creation of the new rule requiring reasonable suspicion. See
Hutto v. S. Farm Bureau Life Ins. Co., 259 S.C. 170, 173, 191 S.E.2d 7, 8-9 (1972) (“Itis, of
course, settled law that ‘a case cannot be considered as a binding precedent on a legal point that
- was not argued in the case and not mentioned in the opinion.” ” (01tat10n omitted)). )

7 Notably, even if the officers did not possess reasonable suspicion at the time they approached
Holman’s door, their decrsron to do so was motivated—at least to some extent—by their
legitimate desire to check 6n Holman’s welfare, which did nof require any reasonable suspicion
on their part. See Counts, 413 S.C. at 174, n.7, 776 S.E.2d at 71 (“[O]ur decision should not be
misconstrued . . . to prevent law enforcement from conductlng ‘welfare checks’ at residences.”).
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S.E:2d at 70; see generally Kaley v. United States, 571 U.S. 320, 338 (2014) (recognizing even

the probable cause standard-“is not a high bar”). However, because the Supreme Court’s

decision in Counts had not yet been issued at the time of the officers’ approach to Holman’s

~ —

door, it was not availablé to the officers to guide them in Appellant’s case until months after they |

. had ‘already acted. C_f_ 'Davis, 564 US at 235 (“The'séarch at issue in this case took plaée a full

two years before this C'qurt:cl(nnounced- its new rule-in Gant.”). .Under those circumstances, even -

if the officers’ actions were not in compliance with the mandates of the new rule articulated.by
_ , ST

N

the Supfeme Court in Counts, suppressi(i)nof the evidence could not ratiohally be an appropfiate

remedy if the officers’ actions were consistent with the cohtrolling precedent in effect at the time

they conducted the “knock-and-talk.” Cf. Nar¢isco v. State,‘397 S.C. 24, 32,723 S.E.2d 369, .

373 (2012) (“[E]xcluding the evidence agz;inst [Narcisco] would not deter police misconduct
Y _ S - _

/ . ( . N P

bécause the police in this instance conducted a search incident to arrest pursuant to binding

~

appellate precedent. Moreové_r, exclusion of the evidence in this case would result in severe
¢ ' . . ' - ‘-
social costs, including the articulation of an inexplicable and undecipherable message to law

— ~

enforcement regarding how to conduct a legal search. The protection of the Fourth Amendment
~ . : . {

can only be realized if police are acting undéf a set of rules w.hichimake it possible to reach a

correct determination beforehand as to whether an invasion of privacy is j‘ustiﬁed in the interest
/ o, . : o ‘

of law‘enforcerhent.” (citations émitted)). Critically, in Appellant’s case, the officers’ actions
did, in fact, wholly comply with the relevant and applicable precedent on both “knock-and-talks”

and the implicit license that has been extended to everyone, including the officers, by our state’s
: ’ { . ' C
_ citizenry through long-standing customs and practices.

Specifically, the officers’ approach of Holman’s residence to conduct a “knock-and-talk”
. ~ N i

was completely consistent with our Supreme Court’s decision in Wright,\which recognized a law
™
19



enforcement officer may obviously go to a residence’s door to speak with someone inside. See
Wright, 391 S.C. at 444, 706 S.E.2d at 328 (“A policeman may lawfully go to a person’s home to

| o
interview him. . . . In doing so, he obviously can go up to the door. . . .”(citation and internal

. . ) . . . / » )
quotations omitted)). Furthermore, the officers’ decision to approach the residence to conduct a

/

“knock-and-talk” wasalso entirely consistent with federal precedent from the United States

< .

~ Supreme Court and the Fourth Circuit Court of Appeals regarding “knock?and-talk§” and the

~implicit license that had been issued prior-to their actions in the case at bar. See Jardines, 569
. US.at8 (inStructing law enforcement officers are ge‘nerally permitted to conduct warrantless
‘ _ . |
_“_Knock-and-talks” pursuant to the- implicit license); King, 563 U.S. at 469-470 (“When law

- enforcement officers who are not armed with a warrant knock on a door, they do no more than -

: ’ N : .
: an}‘? private citizen might do.”); see also United States-v. Cephas, 254 F.3d 488, 493 (4th Cir.

2001) (“[A]n officer generally does not need probable cause or reasonable SU.SplClOl’l to Justlfyi

knocklng on the door and then making Verbal 1nqu1ry ”) Rogers V. Pendleton 249°F.3d 279

.289-290 (4th Cir. 2001) (recognizing “pol1ce ofﬁcers do not need a warrant to do what any
. . s - o '
private citizen may legitimately do—approach a home to speak to the inhabitants”); United

. States v. Taylor, 90 F.3d 903, 909 (4th Cir. 1996) (explaining “there is no rule of private or

. . B . N, )
- public conduct which makes it illegal per se, or a condemned violation of the person’s right of
privacy” for anyone—including a police officer—to approach a home’s front door to-make

-~

contact with someone inside (citation and intemal quotations omitted)).
Based on the then controlhng dec1s1ons 1ssued by our Supreme Court, the United States

Supreme Court and the Fourth Clrcuit Court of Appeal, it was objectively reasonable for the

officers in Appellant s case to believe they t had the 1nvest1gat1ve authority to approach Holman s

Aresidence pursuant to the implicit license for the purposeof conducting a“‘knock—and-talk”

N

~



\

- regardless of whether they possessed reasonable susﬁicioh o.f cfiminal activity. Cf. Wright, 391
’S.C. at jt45, 706 S.E.2dvat 328 (“[T]hese obse’&atiohs would give a reasonable police officer in
the deputies’ ’povsi.tiorll,cause to go forward. However, even absent -thgse obser\/ations, the police
had the investigative authority fo approach the front doér of the mobile hgme in ordér to

.investigate the anonymous fipi”). As a résuﬁ, suppression of fthe incriminating evidence—

| including the crack coéaiiné Appelléht was in the process of mir}ufacturing—‘—.woﬁld in no wéy

“-serve the deterrent goals of the exclusionary r(ule since the officers were merel); actiné ina ,
manner thaft had been expressly condonedband recogniged as proper.by both state and fede,ral\l'

courts, including our Supreme Court. See Davis, 564 U.S. at 249 (“It is orfe’ thing for the

criminal ‘to go free because the-constable has blundered.” It is quite another to set the criminal -
v S : 7 A

/ —

- free because the constable has scrupuléusly adhered to the governing law. Excluding eyiderice

in such cases deters no'police misconduct and imposes substantial social costs.” (citation

omitted)); see also Herring v. United Stateé, 555 U.S. 135, 144 (2009) (“To trigger the ~

"exclsusionary rule, police conduct must be sufficiently deliberate that exclusion can meaningfully

- ~

,deter it, and sufﬁciently culpable that such detefrence is worth the price paid by the justice

system.”). Therefore, even assuming the officers’ action Violated Appellant’s state constitutional

rights in light of the Supreme Court’s decision in Counts, their actions nonetheless did not justify

S ‘ p
or warrant the exclusion of the incriminating evidence during trial. See Davis, 564 U.S. at 241

(“[T)he harsh sanction of exclusion ‘should hot be applied to deter 6bjectiVe1y reasonable Iaw

-~
b

enforcement activity.” Evidence obtained during a search conducted in reasonable reliance on
N \

binding precedent is not subject to the exclusionary rule.” (citation omitted)); see also Herring,

. ~
\ ~,

555 U.S. at 140 (“The fact that a Fourth Amendment violation occurred—i.e., that a search or

N

"arrest was unreasonable—does not necessarily mean that the exclusionary rule applies. Indeed,
- ' .
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- exclusion ‘has always been our last resort, not our first impulse,’ . . . and our precedents establish

N 2 |
important principles that constrain application of the exclusionary rule.” (citations omitted)); cf.

Brown, 401 S.C. at 9.6, 736 S.E.2d at 270 (“[W]e hold the-Court of Appeals properly applied
Gant and found the warrantless police search conducted incident to Brown’s arrest for an open .

!

.

container violation was illegal. We further-hold, however, pursuant to the 'Supreme Court’s

“subsequent pronouncement in Davis, that the exclusionary rule is not applicable to this case

8

“because th_e officer relied upon existing appellate precedent at the time he conducted his

search.”). "Accordingly, the trial judge correctly denied Appellant’s suppression motion and

declined to impose the harsh sanction of exclusion in a case in which it simply could not and

cannot be justiﬁed. _& State v. Butler, 353 S.C. 383, 393,577 S.E.2d 498, 503 (Ct. App. 2003)

| : : ‘ _ ‘ N
(“[TThis court will affirm if there is any evidence to support the decision, regardless of the basis
of the trial court’s ruhng."’)_;‘ see also Davis, 564 U.S. at 237 (“Exclusion exa_cts a heavy toll on

both the judicial system and society at large. It almost always requires courts to ignore reliable,

~

" trustworthy evidence bearing on guilt or innocence. And its bottom-line effect, in many cases,-is

\

to suppress the truth and set the criminal loose in the community without punishment. Our cases

2

hold that society must swallow this b1tter pill when necessary, but only as a “last resort.

(01tat10ns omitted)); cf Hamrick v. State, 426 S.C. 638, 654- 655 828 S.E. 2d 596, 604 605

(2019) (“When the officers made the decision to draw Hamrick’s blood without a warrant, the .

law appeared to support the existence of exigent circumstances and the validity of statutory

“implied consent. There is nothing in this record that in any way suggests the officers did not ‘act

with an objectively ‘reasonable good-faith belief* that their conduct is lawful.” ... [E]ven if we .
found no exception applied, we would find the good-faith exception to the exclusionary rn_le

)

forecloses squression.”). Appellant’s 'cen\}ictions should be affirmed.

22
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CONCLUSION ' )
For all the foregoing reasons, it is respectfuliy subrﬁitted that the judgment and -

: : )
~  conviction of the lower court be affirmed.
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