THE STATE OF soutti caRoLiNg B BUBTYETS

[n"The Court of Appeals Tt
AT 25 1m

APPEAL FROM THE qs" "ﬁ:"“‘}i :-Vfl r:‘d)i & [P Jo

Administrative Law Court W St T DS

H.W. Tunderburk, Jr., Administrative Law Judge

Casc No. 19-ALJ-30-0131-AP

Compass Collegiate Academy, Inc., ..ooooevvvrrivvnrniann... Appcllant,
V.
Charleston County School District, . ......................... Respondent.
NOTICE OF APPEAL

Compass Collegiate Academny, Inc. ("Compass Collegiate™ hereby appoals from
the Final Order of the Administrative Law Court dismissing the appeal of Compass
Collegiate as moot. A copy of the Order is included herewith for filing and service
with the Notice of Appeal. Appellant received written notice of entry of the Order on

October 10, 2019,

NELSON LINS RILEY& SCARBOROUGH LLP

PSRN T U ' S

By: J._M \P /Uc;.y’t
Erik T. Norton
SC Bar No. 78360
E-Mail: erik.norton@nelsonmullins. com
1320 Main Street / 17th Floor
Columbia, SC 29201

(803) 799-2000 RECETVBD

Attorneys for Appellant Compass Coliegiate Academy, Inc.

OCT 29 2019
G S oo SC Caurt o Appeds



RECHIVETS
G025 051
STATE OF SQUTH CARQLINA .
ADMINISTRATIVE LAW COURT e U e &
Compass Collegiate Academy, Inc., ) acket No, 19-AL) 30»(B~§CENED g
)
Appellan, ) UCT 29 2019
)
v, ) FINAL ORDER SC COUrt of Appea!s
) sy
Charleston County School District, ) % - ﬁ '%ZQ
) 4
Respondent, 3 00T 10 2018
}

_ . - : ”‘ "CABMIN. LAW COURT

This matter coraes before the Seuth Careling Administrative Lew Court {ALC or Court) pursiant

to uo appea! by Compass Collegiate Academy, Inc., (CCA or Appellant) challenging the decision

of the Charleston County School District {(CCSD or Respondent) 1n which the CUSD Board of

Trustees [Distriet Board) dented Appellant's application (the Application) to establish a charter

schoaol 1o be located in Charleston County, Souin Carolina.

BACKGROUND

On January 31, 2018, Appeliont filed the Application wiltkt CCSD to open a public charter school
pursuant to the South Cerolina Charter Schools Act of 1996 (the Act), S.C. Code Ann. §§ 59-40-
10 10 -240 (Supp. 2018), The process and standards for tho submission and review of all
applications are set forth [ §§ 59-40-50, 60, and 70 of the Aut. By Fobruary 1% of cach year, an
applicant must submit an application to a “sponser,” defined under § 59-40-40 as (he local school
board of {rustecs in which the charter schoe] will be localed, the Sonih Carcling Public Charter
Schocl District Board of Trustees (SCPCDS), or the bowd of trustees or area commission of o

publle or independent institution of higher learning,

Pursuant (o § 59-40-70(B}, the board of trustees from which the applicant is sceking sponsorship
must cule on the epplication for the charter sehool In a public hearing, upon reasonable public
notiee, within ninety (90) days after receipt of the application. If the board of rustees approves Lhe
application, it beeomes the charter sehool’s sponsor and must slgn (he upproved spplieation. 8.C
Code Ann, § 59-40-70(F), If these is no ruling to cither approve ot deny an application wiihin the

prosetibed ninety-day period, the application will auiomatically be considered approved, S.C.

s e PR

v e e

i

A YL 2



Code Aan. § 59-40-70(H). Lastly, if 2 boatd of trustees voies o deny an application, the board
gt provide & wiltten explanction citing the specific statutory reasons for the deniul within ten
(10Ydays of'the public hearing and vote. 8.C. Code Ann. § 59-40-70(C). Section 59-40-90 provides
that the final decision by a buard to approve or deay an application may be appealed by any party
Lo the ALC as provided in the Administrative Procedures Act {APA), 5.C. Code Ann. §§ 1-23-380
and 1-23-600(D) (Supp. 2018).

n this matfer, the District Boavd notified Appeltant on Thursday, April 4, 2019, of a “Speciai
Called CCSD Board Mewting” that wag scheduled for Manday, Aprit 8, 2019, to address, among
other items, the Application. A printout of the gencralived minutes of the mesting was submitted
ta the Court in the Record on Appeal (ROA) on pages 10 and 11, The Reeord also containg a
geparale document cotitied “April 8, 2015 Special Called CCSD Board Mecting: Compass
Collegiule Charter School Presentation” that purports to have been drafied on June 10, 2019, by
Brittney Darnet], who is identiticd on the document as a Charlesten County School Diatrict BExtern
Summer 2019.' (ROA, p. 12-22), Becruse neither sarty objected to the inclusion of this document
it the Record and both parties refer lo its confents in their bricfs. the Court will refer to (s

document as “the transevipt” and will consider it ag such since there is no official transctipt of the
hearing,

The ransexipt begins with & general synopsis of three cbjections made by Hunter Schimpff, CCA’s
Comnittee Chair, on behalf of Appellant. First, CCA “requested another day and time to make
thelr presentation due to short nolice of their public heaving and the unavaiiability of their entire

charter plainning committee to spoak at the hearing.” (ROA, p. 12). Next, Schimpff obiected “to
application ha[d] procceded and that (here hafd] not been a proper

fov the review of [CCA’s
consideration of the metits of their appiication,” /4. Finally, Schimapft objected to “discussion of
whether to approve or detty [CCA's) appiication in executive session and requestjed] that it be
tiscussed in public session” fd. The wanscript then notes that Schimpil “ask|=d] for a ruling on
the objections but Reverend Mack |told] him thatl the Board [would] take them inio consideration
and [asked] him lo move forward with the preseniation.” 14, Alfter these general descriptive notes,

the franscripl conlaing the following dialogue:

'Serme entrios in dhis dociiment contain geseral dusoriptions of what took pince during the meeting while other
entries are purportedly dirscl quotis fom pactivipants in the meeting. (ROA, p. 12-22),
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Reverend Collins, Are you asking for s new dafe to be heard? 1 didn’t understand

whal you are requasting,

Schimpjf: We ask that the discussion of whether to approve or deny the charter be

held in public session rather than private session,

Beverend Colling: But you're okay with the notice you reccived?

Schimpf* We are not olay with it, but se're here today und we’re ready o present

1now,

Reverend Mook Your request is duly noted attd we will discuss this in executive

session and whatever out recommendation will be will be done in
public session,

(ROA, 1.12).

After the exchange conceming ils objections, CCA pave a PowerPeint presentation in support of
the Application, and the District Board asked questions of the CCA team, (ROA, p. 12-2 1), The
officlal minutes of the meeting notes that at the cnd of the presentation, the Digltict Board maoved
it executive session from 12:47 pao (o 2:00 pam, o discuss all items on the special meeting
agenda, including the Application, (RQOA, p. 14}, Upon reconvening in open session, the District

Boatd publicly voted 6-1 in favor of a motion to deny the Application based on the slated Failure

to meel the oilowing standuards as outlined o the Act;?

L.

]

4.

Serving students with disahilities and speelal populstions as (bg Application is
doficient in areas designated as requirements under §§ 59-40-50(B)(1) and 59-
A40-60¢EY(5);

Goals, objsctives and assessment plan as Lhe Application is doficient in oress
designated as requirements uinder § 59-40-60(F)(5) & (6}

Emplovees ns the Application does not possess the applicable requirements
under § 59-40-60(FY13):

Transportation ag the Application does not moect the required standards sct forth
in § 59-40-50(x¥)(10); and,

Facilities ag Lhe apphication does not meet thw required stendards set forth in §
59-40-60(F)(11).

Addifionaily, the Distriet Board coneluded, financial estimates showed that the
opening of the chatter schooi would have an adverae effeet on other schools in the
COSD sine 1t would affect the enrollment, fanding, allocations and resources the
Disttict would ofherwise use to provide For ity own schools,

(ROA. 1. 10),

*The Court nates ihar the rarscript reparts that the motion to deny vas carried by o 4-3 vore, (ROA, 1 22).
However, the official minutes of the meeting reports that the vote was -1, (RDA, p. 11},
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Alter the District Board voted to deny the Application on April 8, 2019, the South Carolina Public
Charter School Distriet Board (SCPCSD) held its regularly scheduled meeling on April 16, 2019,
and approved Appeliant’s applicatinn for the charter. Despite that approval, which resulted in
SCPCSD becoming CCA’s spensor, Appellant timely filed a Notice of Appeal to this Court on
May 7, 2019. At the time of filing, the wrilten deeision concerning the District Board's denial of
the charter hud not heen Issued within the required ten days of the public hearing and vete under
§ 59-40-70(C). On May 20, 2019, the District Board sent Appellant the wiitlen decision that had
been sigued by the District Board’s chairman on April 17, 2019, A letter attached (o the written
. decision acknowledged that the Board Order had not been previously sent to Appellant. {ROA, p.

7).

ISSURS ON APPEAL

Appellant listed the following {our issues as (he basis for its appeal:

I. s the Application approved as a matter of Jaw because the Disirict Bourd did
not rule on i within ninety days as required by § 59-40-70(B) of the Act?

2. Should the District Board’s decision to deny the Application br reversed
because the District Board evaluated the Application wsing the incorrect
stundards and based its decision on clearly erroneous conglusions?

3. Should the District Board’s decision to deny the Application be reversed
because the District Board failed to give proper notice of the public hearing
sursvant to South Carolina’s Freedom ol Information Act (FOIA) and the Act?

h, Should the District Board’s decision to deny the Application be reversed
because the District Board fafled to glve Appellant 2 public hearing as requized
by the Act when il discussed whether Lo approve the Application in executive
scesion?

En addition o addrasying those issues, Respondent aiso raised the following issue;

5, Duoes the approvul of Appellant’s charter application by another charter granting
athority, SCPCSID, render this appeal moot?

STANDARD OF REVIEW

The Act expressly incorporates S.C. Code Ann. §§ 1-23-380(B) ahd 1-23-600(D) ug the procedure

to appeal a board’s decision regarding the sponsorshlp of ¢ charter sehool. 3.C. Code Ann. § 59-
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40-90, The appeal is reviewed pursuant to the substantial evidence stendard and the Court “may
not substitule its judgment for the judgment of the agency as fo the weight of the evidence on
uestions of fact.” S.C. Code Ann, § 1-23-380(5). Under this standard or review, the District
Board’s findings are presumed correct and the challenging parfy bears the burden of proving the
decision was eironeons in view of the substantial evidence in the record, See Leventis v. S.C Dep 't
of Health wnd Epvirovmental Control, 340 S.C. 118 (Ct. App. 2000). Thos, in Lhis matter, {he
Court may reverse or thodify the decision of the Nistrict Board to deny the Application only if the
subgtantial rights of the Appellant have been prejudived becanse the District Board’s findings,

inferences, conclusiong, or decision is;

() in vielation of constitutional or statutory provisions;

(b) in excess of the statutory authotity of the agercy;

(¢) made upon wilawful procedure;

{<l} aftected by vther error of law,

(e} clearly ovoncous in view of the reliable, probative, and substantial evidence on the
wlhole record; or

(f} arbitrary or capricious or chavaclerized by abuse of discrerion or clearly
unwarranted exereise of discretion

5.C. Code Ann. § 1-23-380(5).

A decision is supported by “substantial evidence™ when the record as @ whole allows reasonable

minds (o reach the same conclusion as the agency. Firiends of the Earch v. Pub Serv. Camm 'n of

S CL, 387 8.C. 380,366, 692 8.E.2d 910, 913 (2010}, The fact thul the record, when considered as
& whole, presents the possibility of drawipg inconsisten: conclusions fram the cvidence does not
pruvent Lhe agency’s findings from being suppoerted by substantial evidence. Farers v S.C Land

Zes. Conservation Comm 'n, 321 8.C. 219, 226, 467 8.2.2d 913, 917 (1996},

Does the approval of Appelian{’s charfer appiicutium by another
charter granting authority, SCPCS, render this appeal moot?

An appellate court “will not pass on moot and academic quesiions or meke an adjudication where
there remains no actus! conlroversy,” Maihis v. South Caralinu State Highway Dep 1., 260 5.C.
344, 346, 195 S.0.2d 713, 714 {1973). “A cass becomes moot when judgment, if rendered, will

have no practical legal effeet upon {an] existing controversy, This is tue when some event oceurs
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muaking il impossible for [a] roviewing [e]ourt to grant effectual relief” J. af 346, 195 $.B.2d at
715. "Moot appeals differ frour vripe appeals In that mool apucals result when infervening events

render a case nonjusticiable.” Cureis v. Stafe, 345 S.C. 557, 567, 549 S.E.2d 501, 566 (2001).

Respondent asserts that the approval of Appellant’s application to operate a charter school by
SCPESD on Apreil 16, 2019, renders this appeal moot, As a resalt of SCPCSDs approval,
aceurding to the language of the Act, Appellant and SCPCSD estered into an agreement whereb y

Appellant is bound to operate the churter school and the SCPUSD Board is hound to serve ay its

Spobsor, As a result of this approval and the coroflary binding agreement - which Responden ,

Asgerts is an inlorvening event — Respandent contends that CCA car no loager seek sponsorship
from tze CCSD Board becanse its current contractual agreement with SCPCSD wonld prevent jtg
being able to contract with CCSD as its sponser. Thus, Respondent argues that even if the Court
wete [0 veverse the Distriet Board's denial of CCA's application, it wonld not be able to order that
the District Bourd approve CCA’s application becauss CCA's aiready approved charter applicaiion

with SCPCSD renders that remedy impossible and. therefore, the appeal is 1woot,

Appellant argues that the Act does not indicate that an 3 pplicant may only seek approval from one
potential shensor, Referencing S.C. Code Ann, § 59-£0.-180, which provides that the State Board
of Education shall promulgate regulations and develop guidslines neecssary to implement the
provisions of ihe Act, including the application process, Appellant asserts that the State
Depatment of Edueation (Departiment) sHows sabmission of applications lo more thah ore
sponsor.® In support of this assertion, Appellant points out that during (he timeline for approving
applications each year, from February 1% yntil approximately the end of April. each potential
sponsor schedules public hearings that result in the approval or denial of an application at diifferent
tioes. As wresult, Appellant presumos that ay applicant may apply to mulliple potential sponsors
and, if gpproved by more than one, will inevitably be bound W onc sponsor belore approval by
another, (Appelznt offers no example of when this scenario has occurred in the past and offers no
rernedy 10 solve this potential conundrum, nor, do the regulutions promulgated by the Departiient

thal address the appiication process, See 8.C. Codo Ann, Regs. 43-601 (Supp. 2018,

? The Court notes lhat the Department of Edueation's website reports a toral of sightesn (18) <2019 Sponsuy
Revelved Charter School Applications * Gf tiase, eight {8) wore dual applicatons fn which lour {4) apphicants,
including Appellant, sought approval from niore than are potential sponsor. bttpa:fed.se govidistricts-
schouls.r*schnn!nchoice!charfer—s::!wo!s-pmgmmfcharteruschuu&upp!ication—ini‘ormmi(mf.
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‘Thys, Appellant argues that any potential sponser ‘who schedules its public kearing fitst and

approves the charter could moot iy other submitted but outstandig applicutions thet have not yet

been considered by ather boards. Conversely, any potential spongar who wishes o deny an
application could do so without judigtal review if another board subsequently approves the

applicant, as {u this case. Appellant contends that this is an absurdlty not intended by the

Legistatuts, not supported by any language in

statulory provigion for appeilate review by the ALC. Moreover, Appeltant arguss that this is not

the interpretation of the Depariment, which ¢ tusked witk implewenting the provisions of'the Act,

since the Depertment currently aijows ihe shnulanceus submission of duplicate applications to

different poiential sponsors.

The Act does not directly address multiple applications. Section 59-40-30, entitled “Intent of

General Assembly,” provides “[iJn autharizing charter schools. it s the intent ol the General

Assembly to creale a legitimate avenue for parents, (zachors, and comrmunity members {0 take

respongible risks and crests new, innavative, and more Hexible ways of educating all children

withii the public school system.” The Stuie Board of Hducation shall promuigate repulations and

develop guidelines necessary to inplement the Acl, including "an application process to include 4

Srocline for submission of applications that will allow fot final decision, including Administrative
» §.C, Cods Anp, § 59-40-180. Moreover, under § 59-40-150(A), the

nyors, on how

Law Court appeal...
Department “shall disseminate information to the pibtic dircotly and through spo
form and operate a chartex school.” Currently, while it s clear thal The Departme:t does, in fact,
allow applicents o geck sponsorship from multiple boards at the same tine, the regufations the
Department hes promulgated do not direetly address this practice and certainly do not nddress a

soopario where an applicant reccives multiple approvals or receives approval from one sponsor bt

sceks to appeal the carlier denial of another,

Thus, the Court must determine ihe intent of the Ceneral Assembiy through statutory

interpretation. It a slatule’s langunge i8 plain and unambiguous and conveys a clear and definite
statutoty interpretation and the eourl has 1o

Flection Comm 'n, 317 8.C. 434, 436,

meaning, there is no occosion for erploying rules of
right to leok for ot impose anothet meaning. Paschal v, Slate
454 ©.1.2d 890, §97 (1995), “Undet the plain meaning rale, it is not the court’s place to change
the meaping of a clear and unambiguous statate.” Hodges v. Rainey. 341 8.C. 79, 85, 532813.2d
578, 581 (2000). “The words of a regulation must b given their plain and ordinary tneaning

7
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without resort to subtle or foreed constrietion to limit or expand the regulation’s apsration,” Byerfy
v. Conror, 307 8.0 441, 444, 415 §.E.2¢ 795, 799 (1992).
A two-stcp process is required when interpreting and applying statutes and regulations

adininistered by an agency. Kigwah Dev. Partners, Hv. 5.C. Dep of Health & Envil. Contrel, 411
S.C. 16, 32, 7656 S.E.2d 707, 717 (2014), “First, a court must determing whether the language of a

statute o regulation directly speaks to the issue, T¢ o0, the cour{ must utilize the ¢lear meaning of

the statute o regulation’” 7. (citing Brown v, Bi-Le, e, 354 8.C, 436, 440, 581 S.I1.2d 836, 834
(2003)). I the statute or regnlation is silent or ambiguous with respect 08 specific [saue, then the
court must give delzrence to the agency's intexpretation of the statute or regulation, assuming the
interpretation is worthy of defetence. fd. st 33, 766 8.1:.2d at 717, However, whien an agency’s
interpretation is arbitrary, capricicys, or manifestly contrary to the statute or regulaiion af issue,
the apency’s interpretation is not entitied to deference. /. ut 34, 760 S.E.2d at 718, Where the
plain language of the statute is contrary to the agency’s inferpretation, the cour: will reject the

agency’s interpretation, See Brown, at 440, 581 8.13.2d at 838,

In first inalysing the ianguage of the Act, the Courl notes that if i3 evident thal the General
Assembly does nut sccount for & duplicate npplication/multiple approval seendric. In fact, the

arficles proceeding words such as “application,” “sponsor,” and “approval” secm in connole only.

a single upplication scenario by lhe use of the words “o1,” *a," and “the.” In S.C. Code Ann, § 59-
40-40(4), “[s}pensor’ means the South Caroling Public Charier School Disirict Beard of Trustees,
the local schoot board of trusiees in which the charfer school is fo be lecated, as provided by law,

a public institution of higher learning ... or an independent institution of higher lzaming ,.. from

which the chartet school applicant requested its charter and which granted approval for the churter -

sehools existence.” (zmphasis added). Under the directive provided in § 59-40-60(DY(3), an
applicins wisking to form a charter school shall “submit ¢ letler of intent snd o written chavter
school application o the board of tiustees or area commlission from which the committec i3 seeking
spansotship.” (wmphasis added). Pursuant to § 59-40-70(F), “if fhe beard of (rystees nr arca
commisgion approves fhe upplication, if becumes the charter school’s sponsor anie{ shall sign the
application.” (emphasis added).

Moreover, the langugge of the Act pertaining to (he appeoval procedure and the contractual

obligationy incumbent upon an approved applicanl and its sponsor akso indicule that the Geperal
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Assembly only contempiated a singulat applicalion process. Again, § 59-40-70(F) provides (hat
“if the board of trustess or aren commission gpproves the application, i becomnes the charter
sehool's sponsor and shall sign the application. (emphasis added), Section 54-40-60(A) further
provides: “[aln approved charter application consifiutes an agreement between the charter schogl
and the sponsor.” (emphasis added). Scction § 59-40-80 addresses the only clreumstance under
wkich & conditional authorization for a charter may be pranted (when an applicant has not secured
ils space, equipment, facilities, and personnel), Thus, by the use of such limiing language, any
athet authorization or approval vcannot be conditioned upon the subsequeni approval ar denial of &

duplicate, outstanding application submitted for the same chatter.

According to the fotegoing, the Act clearly establishes a siatutory scheme in whicl an approved
charter application immediately binds bath parties to this agreement. Ones a $ponsor wpproves a
charter, it [s required o negotinte and execute a charlsr contraet with each approved school, See
S.C, Code Ann. § 59.40-55(B)(1) and (3). T he “contract between the charter school and the
sponsor must be executed and must reflect all provisions outlined in the application as well as the
roles, powers, responsibilities, and performance expectations for cachy party lo the eontract.™ 8.C.,
Code Ann, § 39-40-60{B) (emphasis added).

in addition, scotions of the Act that address the dutation, renewal, revocation, and termingtion of
an approved charter provide further guidance thal an appioval sonstitutes 4 binding contractual
agreemant for a detenminative tem that is only severable under specific circumsiances, A charter
must be approved or renewed for a period of ter (10) years and can enly be rovoked or not rencwed
under specific conditions. See S.C. Code Apn, § 39-40-110{(A) ~ (K). Ssction 39-40-110{G)
provides that “7t]he exislence of angther charter granting aulbority must not be grounds for the
nonrenewal or revovation of 5 charter,” Section 59-43-110(1) further provides that “{a] charler
school seeking renewal may subrpit & renewal application to anothar charter granting avthority if
the charter school has not committed a material violation of the provisions gpecified inthis section
and the sponsor reluses to reaew the charter.” If & school wishes to terminate the contract with iis
sporsor, § 59-40-115 directs that the charter school may only terminate its contract i all parties
“agree” to the dissolution. Shouid the sponsor conseut, Lthe schoof may then “seck application for
the length of time yemuining on its oviginal contyact from another sponsor.™ £/, Finally, the

dissolution of & charter schoo) mcaus tlal asscts obtained through restrictive agresments with a




donor must be returnad to that entity while ali other retaining assets become the property of the
sponsor. See 8.C. Code Ann. § 59-40-120.

Such specific statutory provisions pertaining to the duration, renewal, and lermination of the
confract between the charter school and the sponsor are nof only indicative of the Legislature’s
inleni to bind the purlivs together contractually, but also indicate that the statute is intended to be
a compiehensive and thorough representation of the only circurustances and avenues through
which the ontractual relationship can be dissolved. Mereover, coupled with the specitic statitory
scheimne that establishes the sequential process of application, hearing, approvel, signatutes binding
buoth partics, and contractual execution, the sections of the Act thai deal with the duration,
revocation, renewal, and formingtion of the contract never address or even cosntemplate a
eircumstance where onc contract can be conditioned or dissolved in fuvor of the charter’s approval

by another chartet grantiag authority,

{Inder the doctrine of slatutory construetion “expression ynius est exelusion aiterins,” the specific
sequence of events leading to the formalion of a charter contrect and the inclusion of the limited
cirvumstances and procedures under which that coatreet can be revokad, nomencwed, or
terminated compe! one conciusion: the absence of language conteniplating & multiple application
scenario leading fo multiple binding agrcements in the statuic means that the Gengral Assembly
did not intent to allow maizipte, simalancous applications for the same charter. See, e.g, Nelson
v, (ziminl, 390 8.C. 432, 702 3E.2d4 169 (20{0) (holding that the inclusion of an early release
provision for sceond offenders without inchuding such a provision for third offenders in the sams
starutz compelled the conclusion that the General Assembly intended that curly release wouid not
upply for thivd offenders),

10 viewing the plzin and unambiguous language of the Act and reading the slatutes logether as a
whole Lo give the most practical effoct and reasonable interpretation., the Coutt finds that it was
the intent of the Gemeral Assembly that duting any upplicaion pericd, only one application would
be subinitted to one potential sponsor for each ehorter school. This interpretation is consistent with
the stated purpose of the Act and the intent of the Goneral Assembly — “to create a legitimuate
avenue for patents, {cachers, and community members to take resporsible tisks end create new,

innovative, and more flexible witys of eduenting el childven withirt the public school sysiem.” 8.C.

Code Anu. § 59-40-30 {(emphasis added),
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Whilc the statvre does directly addross the issue of the application and approval process for a
charter echool, the Coutt recognizes that the Act also designales the Bepartment as the agencey
charged with promulgating regulations and guidefines to effectuate the Act, including [he
application pravess. Although 8.C. Code Ann, Regs. 43-601 docs notaddress the issue of multiple
applicatians, it is evident that the Department interprets the Act te aliow for the simultaneous
submission of multiple appiications to multiple poteatial sponsors. 'I'o wil, the Departnent has
developed an application template, a cuntract templote, and & “Signature Certification Page”’ that
i {o be included with every application. The application templile clearly provides that an
application van be submitted to multiple sponsors in the section entitled “Select Sponsor(s).”
(ROA, p. 37). In this sectlor, the applicant is directed to *[s]elect the desired sponser(s) from the
list below. This should be the same spousor(s) to whaom the Letter of Tnient was submitted ™ Jd,
While jt is clear thut the Departent interprets the Act to aliow tor this practice, the procedure

following the submission of these multiple applications remains unclear,

Other langrage confained in the “Signature Certification Page” of the application lemplate
acxnowledges that upon upproval, the charter granting anthority becomes the scheol's sponsor and
both parties must execule e charter contruct reflecting the provisious outiined in the application.
Through ihe signature of the charter schond committee chalr vipon submission of the application,
the applicant $igns a cerlification for ke sponsor (in this section the applicant can only [l in one
poleatial sponsor) thal the applicant’s governing body *“will comply with the South Carolina Public

Chagter School Statement of Assurances if the charter is approved,” (ROA, p. 149,

Even meore confounding, the “Authosization” section of this pape constindes an agresment
between the charter granting sponsor and the school affer approval stating: “[wle hereby certity
that this charter application has been duly suthorized by the sponsor listed wbove. ‘his
authorization indicates thet the terms of this application constitute a contractual apreement
between the two organizations represenied below pusuant to Section 59-40-60 of the South
Carolina Charter School Act (1996) . . . The sponsor represeplative and the charter schoof

commitiee chaly will sign below gfter the school is qpproved,” (ROA, p. 150).

* The Regord in this ease refleors that Appeliant selected Chasleston County School Distriot #s the enly response.
(ROA, p. 37} The Court presumas it has only been providest with the applisation that was submitted to CCSE n the

Record,
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Thus, the plain language of the Department’s own agenvy-pensiated document evidences the
Legislature’s specific intent and the agency's interpretation that an authorized chater signed by
both parties upon approval constituies a contraclual agrcement between those two parties.
Nowhete in the segulations, procedural puidelines, or templates does the Departmoent address a
scenaric whew a chacter is upplied for and approved by wultiple charter-granting anthorities. Nor,
does the Department ever seem to conteaiplate or provide a remedy to address the circumstances
of this appeal — when & charter schoe! Fag been approved by one sponsor, thereby establishing the
contraetual relationship between the parifes, but wishes to appeal the earlier denful by anothey
board,

While the Conrt is mindful that the Depariment's interpretation should “be afforded the most
respectful consideration,” the Department’s interpretation “affordy tio hasis for the perpetuation of
a pulently erroneous spplication of the statute,” Stuwie v Swear, 286 S.C. 339, 351, 688 S.E.2d 569,
37876 (2010). In Kiawah Developmment Partners, IT'v. Suuth Carelina Department of Health and
Emironmental Confrof, the South Caroling Supreme Court reiterated, *our deference doclring
privides that courts defer to an administrative apeney’s interpretations with respect to the stalutes
chtrusted fo its administration o1 {1y own regnlations wrfess there is « compelling reason to differ.”
S0 8.C. 16, 34, 766 S..2d 707, 718 (2014) (interpal quotation omitted) (empbasis added),
Compelling reasons to differ exist only if the interprelation is “arbitrary, capricious, or mantestly
contrary to the staute.” /2. at 36, 766 S.E.2d at 718 (quoting Cheveon, (LS. A, v. Nutuiral Res. Def:
Coupeil, fre, 467 1.8, 837, 844 (1984).

[Tere, by providing the epiion to submit an application to “sponsor(s¥” in the agency’s written
guwidelnes and templades, e Departtuent has arbilrarily interpreied the statuie to allow for
mlinle submissions during the ssme review period, This opton is not addressed, or perbaps even
contemplaied, i cither the statute ot in the Depaitmen:’s own tegulations, Furthermore, the
addition of this option creaicy 4 large gap in the application and approval process for charter
schools that remaing vnaddressed and wiremedied by the very ageney that created the gup.

The plain language of the atatuts sets forth the application and approval processes and the lmited
circumstances under which 4 charter contract can be tevminaled, ‘The Depavtment’s interpretation
is coattmy to thal plain lungnage beesuse it allows for multiple applications resulting In the

formation of multiple binding contracts for the same charter school or ¢ sitvution where a charter’s
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approval and the vesulting contract could, theoretivally, be voided by the appeal of a previous
denial before the ALC. Additionzily, beceuse the Dopartrsent has *ailed to address a single
procedure in the wake of the submission of multipke upplications, the result of multiple approvals
snd binding contracts with different sponsors creates exactly the type of uncetfainty not intended
by the Legislature in ennounciug that the purpose of the Act is to cregte 4 legitimute avenue to
establish charter schools in South Carolina. As the provess presently stands allowing multiple
applications with potential uncerainty, the Department's iterpretation of the Act and its own
regulations is arbitrary, capricious, and manifestly contrary to the stasute. The conundram res i ting

from this ipterpretation is, indeed, an absurd result not intended by the Legislature,

Thus, on April 16, 2019, the approval of Appellant's application hy SCPCSD hound Appeilant to
operate the charter school ay cutlined in the terms of the spplication submitted to the SCPCSD
Board and, reciprocally, bonnd SCPCSD (o serve as CCA’s sponsor wndsr the provisions of §§
539-40.100 and -115. As 1 result of thig imervening event, Appellant can go longer obtain
Respondent’s spondotship; therefore, the Courl eannot giant offectual relief, The appeal is moot,

Based o1 the foregoing, the Court declines to address the remaintng issucs ralsed by Apoellant,
See Furch v, ided{lister Towing of Georperown, Ine., 335 8.0, 598, 613. 518 8. E.2d 591, 598

(1999} (appellate court need not address remaining isaes when ruting on prior issue s dispositive).
[t 18 therefore,
ORDERED that the APPRAL is Dismissed ay Moul,

AND IT IS SO ORDERED.
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Dovket No, 1%-ALJ-30-0531-AP

CERTIFICATE OF SERVICE

[, Elizabeth A, Perkins, herehy certify that Thave this dase served this Qrder upon all parties to this
causs by depositing a copy hereol, in the United States mail, postege paid, in the Interagency Mail

Service, or by electronic mail (o the address provided by ite party{ies) and/or their attornoy(s).

John M. Reugle, Esquire
Susan M. Fittipaid?, Bsquire
P.0O. Box 11367

Columbia, SC 29211

Erik T, Norton. Esquire
2.0. Box 11070
Columbia, SC 29201
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THE STATE OF SOUTH CAROLINA
In FThe Court of Appeals

APPEAL FROM TIIE
Adxrmlisﬁative Law Court

H.W. Funderburk. Jr., Administrative Law Judge
Casc No. 19-ALT-30-0131-AP

Compass Colleglate Academy, INC.,..coviveeicveeecciieceirn, Appellant,
V.
Charleston County School District Board of Trustces,...... Respondent,
PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelsen Mullins Riley &
Scarborough LLP, attorneys for Compass Collegiate Academy, Inc., do hereby certify that 1
have served all counsel in this action with a copy of the plcading(s) hercinbelow specified by
mailing a copy of the same by United States Mail, postage prepaid, to the following
address(es):

Pleadings: .
Notice of Appeal RBCEWED

Counsel Served: oCT 29 2018
Johnt M. Reagle, Esq. '
Halligan Mahoney & Williams SC Court of Appeals
PO Box 11367 ,
Columbia, SC 29211
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Maria Keeve
Administrative Assistant
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM THE RECEIVED

Administrative Law Court

H.W. Funderburk, Jr., Administrative Law Judge 0cT 29 2018
Case N, 19-ALT30:0T31-AP SC Court of Appeals
Compass Collegiate Academy, Inc., ..o Appellant.
V.
Charleston County School District Board of Trustees,...... Respondent,

PROOF OF SERVICE

I, the undersigned Administrative Assistant of the law offices of Nelson Mullins Riley &
Scarborough LLP, attorneys for Compass Collegiate Academy, Inc., do hereby certify that I
have served all counsel in this action with a copy of the pleading(s) hereinbelow specified by
mailing a copy of the same by United States Mail, postage prepaid, to the following
address(es):

Pleadings: Notice of Appeal

Counsel Served: John M. Reagle, Esq.
Halligan Mahoney & Williams
PO Box 11367
Columbia, SC 29211

South Carolina Administrative Law Court
Edgar A. Brown Building

1205 Pendleton St., Suite 224

Columbia, SC 29201

Maria Keeve
Administrative Assistant
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m NELSON MULL'NS NELSON MULLINS RILEY & SCARBOROUGH LLP

ATTORNEYS AND COUNSELORS AT LAW

1320 Main Street [ 17th Floor

Erik T. Norton Columbia, $C 29201
T 8B03.255.9552 F 803.255.5904 T 803.799.2000 F 803.256.7500
erik.norton@nelsonmullins.com nelsonmuifins.com

October 29, 2019

The Honorable Jenny Abbott Kitchings
Clerk of Court

SC Court of Appeals

P.O. Box 11629

Columbia SC 29211

Re:  Compass Collegiate Academy, Inc. v. Charleston County School District
Case No. 19-ALJ-30-0131-AP
Dear Ms. Kitchings:
Enclosed please find the filed Notice of Appeal with the corrected Proof of Service to

include the Administrative Law Court as required by Rule 203,SCACR in regard to the
above-referenced matter.

Very truly yours,
Erik T. Norton
ETN:mk
Enclosure
cc:  John M. Reagle, Esq. RBCBIVED
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