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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON )
RON O’NEAL FINKLEA, SK6025 ) C/A No. 2010-CP-32-5076
)
Applicant, )
)
)
)
vs. ) RETURN OF RESPONDENTS TO
) APPLICATION FOR POSTCONVICTION
) RELIEF AND REQUEST FOR STATUS
STATE OF SOUTH CAROLINA, ) CONFERENCE AND APPOINTMENT
) OF COUNSEL
)
Respondent. )
)

The Respondent State of South Carolina hereby makes a Return pursuant to § 17-27-
160(B) to the applicaﬁon for post-conviction relief dated November 19, 2010' and not yet
received from the Clerk of Court. The application was prepared by his court-appointed counsel,
Teresa Norris and Diana Holt. This .matter was assigned to the Hoﬁorable William Keesley by
order of the South Carolina Supreme Court dated September 23, 2010.
| Respondent request a status conference pursuant to § 17-27-160 to establish a statutory
1_80 hearing date and other incidental matters. Pursuant to § 17-27-160, this status conference
éhoﬁld be held ‘not later than thirty(30) days after the filing of the Return.” [January 22, 2011].

L

The Applicant, Ron O’Neal Finklea, #6025, is presently housed as a safekeeper at Lieber

'Respondent received the application directly from his court appointed counsel by mail
on November 23, 2010.



Correctional Institution of the South Carolina Department of Corrections pursuant to orders of
the g_?lerk of Court for Lexington County. The Applicant, Ron O. F inklea, was indicted by the
Court of General Sessions for Lexington County for murder (04~GS-32-2260), arson in the first
degree (04-GS-32-2261), attempting to commit safecracking (04-GS-32-2259), criminal
conspiracy (04-GS-32-2263) and poss&ssion of a firearm while in the commission of a violent
crime (04-GS-32-2264). ROA 2332-2351. The charges arose from an incident beginning on
August 2, 2003 which resulted in the death of Walter Sykes, a fifty-six (56) year old security
guard employed at the Selectron Plant. The prosecution served a noticeiof intent to seek the
death penalty on and before June 8,2007. On the same date, the indictments were served. ROA
p. 70-71.

On August 27, 2007, the case was called to trial before the Honorable Clifton Newman,
Presiding Judge. The Applicant was present and represented by Melissa J. Kimbrough and
Stephen R. Soltis, Jr. The prosecution was handled by the Honorable Donald V. Myers, Solicitor
of the Eleventh Circuit, and Assistant Solicitors David Shawn Graham and Samuel R. Hubbard,
OI. On August 31, 2007, at 8:40 p.m. the jury returned verdicts of guilty for murder, arson in the
first degl'ee, attempting to commit safecracking, criminal conspiracy and possession of a firearm
during the commission of a violent crime. ROA 1804-08.

On September 4, 2007, the sentencing proceeding began. ( ROA 1815). The prosecution
ésserted it was seeking death on the following statutory aggravating circumstances:

1. The murder of Walter Sykes was committed by the
defendant while in the commission of a burglary. [ ROA
p. 1819, 11. 2-8].

‘2. The murder of Sykes was committed while in the



commission of robbery while armed with a deadly
weapon. [ ROA p. 1819, 11. 9-15].

The murder of Sykes was committed while in the
commission of larceny while armed with a deadly
weapon. [ ROA p. 1819, 11. 16-19].

The murder of Sykes by the defendant was committed
and accompanied by physical torture. [ ROA p. 1819, 1.
20-p. 1820,1.1].

At the conclusion of the phase, the trial judge charge three (3) of the above statutory aggravating

factors. ROA 2271-75.

a)

b)

©)

murder was committed while defendant was in the
commission of a burglary. { ROA 2271-2272].

murder was committed while in the commission of a
robbery while armed with a deadly weapon. [ ROA
2272-2273]. -

murder occurred while in the commission of physical
torture. [ ROA 2273-2274].

Judge Newman further instructed concerning mitigating circumstances:

1.

The defendant has no significant history of prior
criminal convictions involving the use of violence
against another person.

' The age or mentality of the defendant at the time of the

crime.

ROA 2279-2280. Judge Newman further instructed that:

You may also consider any nonstatutory mitigating
circumstances, including, but not limited to: ... the
defendant’s honorable service in the military ... and
his adaptability to prison life.

ROA 2280-81. Deliberations began at 1:12 p.m. ROA 2286. The jury returned its verdict at



8:26 p.m.

The jury found the existence of each of the three (3) charged statutory aggravating

circumstances. ROA 2287-88. The jury recommended a sentence of death, ROA 2288-2290.

‘ Judge Newman found that the verdict was supported by the evidence. ROA 2290-91.
Judge Newman further found as an affirmative fact that the evidence of the case warrants the
imposition of the death penalty and its imposition is not the result of prejudice, passion, or
corrupt motive. ROA 2291.

Judge Newman sentenced Finklea to ten (10) years for arson in the first degree, five (5)
years for criminal conspiracy, and death for murder.
Direct Appeal
The Applicant was represented on direct appeal by Joseph L. Savitz of the South Carolina
Commission on Indigent Defense, Division of Appellate Defense. In his Final Brief of Appeliant,
he raised the following issue:

1. The trial judge erred by holding that, even though Finklea had amnesia and could

not recall his involvement in Sykes’ murder, he was nevertheless competent to
- -~assist in his own defense at sentencing.

2. The trial judge erred by allowing the Solicitor to ignite an incendiary device
during his closing argument at sentencing, as this tactic, taken in context, so
infected the jury’s sentencing determination with passion and prejudice that the
death sentence must be vacated. ’

Final Brief of Appellant, p. 1. The Respondent was represented by below-signed counsel. The
Supreme Court of South Carolina entered its opinion on July 26, 2010 denying the direct appeal
and affirming his conviction and sentence of death from Lexington County. State v. Finklea, Op.

No. 2683, 388 S. C 379, 697 S.E.2d 543 (2010) (filed July 26, 2010). A petition for rehearing was
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made by Applicant. The Supreme Court denied rehearing on August 19, 2010 by letter order. The

rermtutur was issued on August 19, 2010. The Applicant did not seek certiorari in the United

States Supreme Court.

- Respondent attaches and incorporates by reference the following documents:

1.

2.

Final Brief of Appellant.
Final Brief of Respondent.
State v. Finklea, Op. No. 2683, 2010 Westlaw 2943671, (S.C.S.Ct. Filed July 26,
2010).
Petition for Rehearing.
State v. Finklea, Letter Order Denying Rehearing, (S.C.S.Ct. Filed August 19,
2010).
Record on Appeal.
IL

Initial Post-Conviction Relief Allegations

In his application, the Applicant, with the assistance of counsel, makes the following

allegation:

10(a).

11(a).

Applicant was denied the effective assistance of counsel guaranteed by the Sixth
and Fourteenth Amendments to the United States Constitution and South Carolina
law because counsel failed to adequately investigate and present mitigating
evidence of Applicant’s childhood traumas and resulting Post-Traumatic Stress
Disorder.

During sentencing, Applicant’s ex-wife referred to the Applicant’s “rough
younger life” and a psychiatrist treating Finklea while in confinement at the
Lexington County Detention Center testified that she diagnosed Post-Traumatic
Stress Disorder (PTSD) due to Applicant’s childhood and past “trauma” and
“violence.” In his own closing statement in sentencing, Finklea referred to losing
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family members due to violent crime and growing up without a father. No other
evidence was presented to address Applicant’s traumatic childhood and resulting
PTSD due to counsel’s failure to adequately investigate and present this evidence.
Counsel’s conduct was deficient in failing to adequately investigate Finklea’s
background. Counsel’s conduct was prejudicial in failing to present powerful
mitigation. Likewise, counsel’s conduct was prejudicial because the State
capitalized on the minimal evidence of abuse presented such that this information
was used in aggravation. Specifically because the limited evidence of childhood
trauma seemingly contradicted the testimony of Finklea’s family members, who
did not mention any abuse, the State argued several times in closing arguments in
sentencing that Finklea was simply “manipulating” his ex-wife and the Detention
Center psychiatrist. See Wiggins v. Smith, 539 U.S. 510 (2003); Strickland v.
Washington, 466 U.S. 668 (1984); Council v. State, 380 S.C. 159, 670 S.E.2d 356
(2208).

1.

Respondent submits the entire abplication is without merit. The record reveals that
counsel Stephan Soltis and Lisa (Kimbrough) Anderson presented a case in mitigation on
Finklea’s behalf. Particularly, they called Erica Middieton, (ROA p. 2035-2039), Johnnie Lee
Finklea (ROA p. 2039-2043), Curtis Blunt (ROA p. 2043-2047), Johnnie Finklea (ROA p. 2048-
2051), Betty Finklea Peoples (ROA p. 2051-2061), Nicole Finklea Fantroy (ROA p. 2061-2074),
Charlie Turner (ROA p. 2074- 2115), Dr. Tora Brawley (ROA p. 2116-2131), Vincent Smith
(ROA p. 2131-2138), Cherena Roland (ROA p. 2138-2149), Dr. Anna Cherry (ROA p. 2149-
2162), Dr. Richard Frierson (ROA p. 2162-2179) and James Aiken (ROA p. 2179-2195).

Erica Middleton, his first cousin testified that she viewed him as an older brother and he
was a leader in her dance group and church going. She stated that she did not know Finklea to be
violent not use drugs. (ROA p. 2035-2039).

Johnnie Lee Finklea, the Applicant;’s uncle testified that Finklea was respectful and never

violent around him. He stated he was surprised when he learned about this incident. (ROA p.



2039-2043).
Curtis Blunt, Finklea’s brother testified that Finklea was a loving, caring and never did

anything wrong and was a good brother to anyone of any race who was always good. He stated

- that he stayed in touch with him. He never knew his brother to be involved in drugs or ever hurt

another person. He never knew of Finklea to ever be in trouble and was a good child. (ROA p.

©2043-2047).

Johnnie Finklea testified she was the Applicant’s grandmother and loves him. She stated

that he was a handsome child who was there to help anyone who needed help. She stated that he

~was good child up to the time he went into the military. She stated that this crime was out of his

character and she was surprised. (ROA p 2048-2051).

Betty Finklea Peoples, the Applicant’s mother testified and presented pictures of the

'Applicant growing up. She said he was close to his siblings. She testified that he was a good

child and that she never had any problems with him from birth until this occurred. She stated that
she brought him up in the church and that she loved him dearly. She stated that she could not
ﬁnderstand how this happened because this is not the Ron she brought up. She stated that she
ﬁever saw him on drugs or drink anything. She declared: “I just think he got in with the wrong
crowd.” She concluded:

“I'would ask y’all as a mother, would y’all , please, please, I’'m begging spare my

child’s life. I would rather see him do life. I can go see him. I'm sorry about what

happened and I feel for the other side of the family” ROA 2055, 1. 18-22.

Shq concluded that she loved her son and that she was sorry what happened. She stated that she

?Solicitor Myers objected at that point. The trial court sustained the objection to the
extent of the plea for a specific sentence, but stated she was allowed to express her feelings. See
also ROA p. 2071-2073.



was asking that Ron’s life be spared because if he was living she could go see him and if he’s
ciead, she can’t. (ROA p. 2051-2061). | |

Nicole Finklea Fantroy, Finklea’s first cousin testified that he was like a brother to her
- also. He stated that Ron would come to help at her house with her mother’s selzures He did
ever};ﬂmiﬁg for ﬁer and stayed at their home. She stated that he was her mentor and had inspired
iler to be all she could be. She said Finklea was the first person in the family to get diploma. She
- stated that she had two children before she graduated from high school. He encouraged her to get
her diploma and later she was able to get an associate of business administration degree because
of Ron and Keith Fantroy. She said Ron was raised in the church and they did everything
together. She stated that she cannot explain what took place , “but we know that Ron is not a
fnonster, Ron is not a whore monger, Ron is not a drug dealer.” ROA p. 2064, 1. 22-25. She also
stated that she had néver seen Latisha Gilmore before. She stated she had only seen Ron with his
wife, Cherena, his son O’Neal, his wife Teresa and the stepchildren. She declared that she had
never seen drugs in Ron. She summarized again that Finklea was not émonstrous person and that
éhe asked -for forgiveness, but knew that it could not eras'e what téok place. She described
i)hotographs with Ron as they grew up. (ROA p. 2061-2074).

Sgt. Major Charlie Turner, testified about Finklea’s military background “because Ron, in
the past, has always been there for him.” ROA 2074. He presented military records concerning
special training courses and recognition awards that Finklea had réceived from 1991. He testified
ithat he met Finklea in 1991 and observed his work performance and found his duty performance
;hatched his uniform, that he was well=spoken and he was about business. He stated that Ron

was seeking to be the best that he could be compared to the rest of the team. He stated that Ron



;(“

would also talk about family all the time. “He was my best soldier that I had in 20 years of

= service.” (2097-98). He stated that Finklea lifted hisvteam up. He stated the incident was not

Ron’s character and that he was surprised because he was someone that he would want to be in
combat with. He stated that he thought that Finklea had made a mistake and did not know why or
{ww. He staté:d from Ron’s charapter that he knew from the three years they spent together he
Was an “excéliéﬁf soldier, father and husband.”

On cross-examination, it was developed that Ron had received training in dealing with
hazardous materials in emergency preparedness and medical training. He stated that he received a
good conduct medal every three years. (2107). He separated from the military on April 24, 2002
from June 11, 1991. (ROA p. 2074- 2115)

Dr. Tora Brawley, a forensic psychologist and neuropsychologist and expert in clinical

psychology and clinical neuropsychology testified that she was asked to look at Finklea’s brain

functioning. She stated that she ran a battery of neuropsychological tests. She stated that she
found some areas of brain deficit that were consistent with anoxic injury and inconsistent with

‘faking deficits. (2119). On cross-examination, she stated that she tested Finklea on May 17,

~ 3007 for three hours. She stated that she had not reviewed any other documents in the matter and

looking only at his current functioning. She stated that she found deficits in motor skills but

cduld not state whether the skills did not exist before she spoke with him [or before the crime].
'(2124). She also found he had below average verbal memory for stories and verbal information
fhat was told him. (2125). She also found that he had below average confrontation naming and
ability to copy and recall a complex design, which she could not séy existed prior to 2003. She

stated that she was aware that Dr. Gaines had determined that Finklea had zero impairment, but
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noted that she did not do impairment ratings. (2128). (ROA p. 2116-2131).
First Sgt. Vincent Smith testified that he had spent 27 years in the military. He stated he

met Finklea in 1998 . He stated that they had fun together and that Finklea would count cadence

" s they ran 6 miles. He described Finklea as smart with a lot of motivation and dedication. When

ihey would run tﬁe quarterly urine tests, Finklea was always “cleans” of drugs. He said that he

&id not know how Finklea got into this situation because he had always taken care of his family
spoke about things to do after work and was a model soldier. He stated that Finklea got kicked

out of the Army because of asthma, but that Finklea was a leader. (2133-34). (ROA p. 2131-

2'1 38).

Cherena Roland testified that she was married to Finklea from when she was 16 until she
gvas_ZO. They began dating while he was in basis training in the Aﬁny. She stated that they had a
son, JJEJ She stated that she found her husband to have been a very caring person and not one
who would deliberately hurt anyone. (2140). Although he had a lot of insecurities, he would try
to surround himself with good people. “He definitely did make an effort to try to build himself
into a bétier character than what was presented to him when he was growing up. (2140).
Concerning Finklea’ early life, she stated “he had a rough younger life. I think the stuff that
happened to him when he was younger it caused him to have a lot of insecurities to devalue
himself.” (2141). She sfated that he was looking for a productive environment and to be around
people who would value and appreciate him. His relationship with their son was good despite
that fact that they were young paients trying to discover their priorities. She said concerning child
éupport that while he was in the military he was making good money, but the divorce was ugly in

trying to get support. However, she stated that he ended up owing her money but that she talked

10
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about voiding the whole thing. She stated that her son did not go without as a result. (2143). She

. “also stated that he would always ask about their son. Id. She showed some pictures of their son.

She stated that while married, he was never around any sort of drug activity and did not interact

~ with people that did drugs. She stated that he did not drink. She.stated that he loved his son very

A rﬁuch and tried to be that best he could of what a good father should be. She stated thaf she knew

%hat he was not getting paid very much when he got out of the military, but she did not know
because he would not tell her what he was making. She stated that he was limited on what he saw
as being a father or a family. “Not saying his family is bad or anything, but from what I’ve seen,
he was missing a lot of things” - like a father and unconditional love. (2145). She stated that the
act he did was horrific and she was sorry for their loss and it should not have happened. She
stated that she knew he had to be responsible for his actions, but thét she did not see this in him.
She stated she knew he was remorseful and that’s why he tried to commit suicide because he
realized what he did and that he had to face the consequences. (2146).

She stated that she still had custody of the son who was 13 years old and lives in Tacoma,
Washington. (2147). (ROA p-2138-2149).
. Dr. Anna Cherry , the contract psychiatrist with the Lexington County Detention Center
festiﬁed that she treated Finklea for major depressive episode and after he started having
nightmares “] realized that he actually had po.st-tramnatic stress disorder.” (2149050. She stated
that for people with PTSD talking about traumas can be upsetting and he spoke very little about
1t Finklea waé not the type of inmate who declared he had a horrible childhood and woe is me.
i)r. Cherry stated that he had required high doses of medications and he was actually doing fairly

well. She stated that little things can trigger PTSD symptoms and he started having panic attacks

11
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and difficulty with little things that may be considered normal like an abscess on his thump.

= (2150). She stated he was more concerned about traveling in chains to get to the dermatologist

fhan having the thumb taken care of. Further, when his asthma inhaler ran out, he started having
PTSD symptoms, however, the medications have started to help out to control his depression.
(215 1).

Dr. Cherry’s observations of him as a person was that she saw him as a kind gentle soul
6ut Qf everyone she had treated. (2151). She stated she had more respect for him and she liked

him more than anyone else she had treated. She stated that he was concerned for other people,

~ has an instinct of telling who the good people are and who the bad people are with a good sense

on the inner working of human beings. However, he is not a judgmental person. She found him
tobea stabilizing .inﬂuence in the jail and likely to de-escalate a situation rather than escalate it.

;
She stated that they would put people in his cell knowing that he would take care of them and he

' 'woﬁldlkeep the environment peaceful. (2153). “I don’t know why, I’m guessing that with all the

trauma and the violence that he has experienced and given out and with the PTSD symptoms
with the severity that they were , I think he needs peace in his environment to survive.” (2153).
She stated that anything that is negative - anger or hatred - tnggexs hi's PTSD and the other
ihings inside him - and he does what he can to ¥nake it more peaceful. She stated that she could
not speak as to how he was beforé, but that was consistent with wﬁat other people said about his
past. She stated that he got along well with the correctional officers. She stated that he was not a
discipline problem in the four years that he had been there. She stated he had always shown her
%he utmost respect. (2155). Dr. Cherry stated that in her job she had learned about people and

-

thelr secrets. “Out off respect for Ron and people he cares about , I’'m going to choose not to

12
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discuss those things even though it may help him, but just keep in mind that everyday something

- happens —*“I think but for the grace of God go L” (2155). She stated that she sees Finklea as

fighting to not become the kind of person that he could become a person like you and me. Dr.

.-Chefi'y then announced “God has saved your life once, he’ll do it again.” (2156).

On cross-examination, Dr. Cherry admitted that she was against the death penalty. (2158-
59). She also stated that she was the first person to diagnose Finklea with post-traumatic stress
aisorder in 2004. She stated she had diagnosed it as depression and panic disorder. (2159)When
;sked whether he had disclosed events to support the PTSD, Dr. Cherry stated that when he
started having nightmares they talked about whether he had traumatic events in his past , but she
did not ask detailed questions because it was not her role. She stated it would have been
“counfer-therapeutic for me to delve into the details of abuse.” (2160). She stated that they talked
'Eabout it enough to understand that there was trauma in his past and that he responded to trauma
iike someone with PTSD has. Id. When asked if the PTSD could come from VFinklea taking a gun
and shooting Walter Sykes twice in the head and setting him on fire, shé responded that it was a
trigger for his symptoms getting worse, but that she did not believe it was the initial trauma. But
she could not answer yes or no if she knew. (2161). She stated that she was testifying because she
{s an advocate for her patients - and that she had never advocated for or against capital
punishment. (2161). (ROA p. 2149-2162)

Dr. Richard Frierson, an expert in forensic psychiatry testified that he evaluated Finklea
pursuant to court order. (2164). He opined that Finklea was competent to stand trial and he was
hot mentally ill to the extent he would be unable to distinguish right from wrong or lack ability to

conform his conduct to the requirements of law. He had a diagnostic impression that Finklea

13



tlearly suffered from a major depressive disorder - single episode and appeared to be in full

remission when he evaluated him .(2166). He described Finklea’s medical conditions of ast_hma,

knee injury, skin abscess and evidence of hypoxic brain injury due to his suicide attempt. He
opj1xzfed that there was not evidence that Finklea was making up his amnesia and the meory loss in
2003. (2167). (ROA p. 2162-2179)

James Aiken, a prison consultant and former employee of the South Carolina Department
of Corrections, testified as an expert in the field of prison adaptability. (2187). He declared tah
the had reviewed the documentation about Finklea., including his military, medical, incarceration
and records from his co-defendant. (2187-88). He stated that he did not see Finklea in his |
military records involved in systematic violence against people or insubordination to superiors or
l‘ilsing lethal weapons against other people or disruptive activity. Instead he saw his patriotism.
(21 89)He did not find that Finklea was involved with any predator gangs or drug cartels or drug
trafficking. Particularly, he did not see any criminal record. (2189). Since he has been
incarcérated, he found Finklea to be well-adjusted , meaning not stébbing himself, no contraband
;veapons or orgénizing escape or sexual predator activity or prison .disruption. He was concerned
about a propensity to harm himself when in crisis. (2190). He found Finklea to be the loweét
probability on being a threat to oiher inmates due to his history and his age of beyond 30 years
old. (2191). Secondarily, he could be concerned about someone attacking him because he has_ no
affiliation with gangs or security threat groups. Id. (ROA p. 2179-2195).

Counsel initially declared an intent to cal Dr. Donna Schwartz-Watts as their final
ivimms. ROA 2197. After a break, however, the defense chose not to call Dr. Watts “after

consultation with Dr. Watts. We believe all of the information we need has been presented.”

14



ROA 2198, 1. 4-10.

Finklea waived his right to testify. ROA 2198- 99. During the closing argument, Finklea

~  made a personal statement to the jury:

...I am not an animal. I am not a drug dealer. I am not a drug user, I never have
been. You've heard testimony of my traveling to Alabama, trafficking in get drugs,
but there's no proof to that, no proof to that. -

You've heard that I moved in with an in-law, when I first moved in, the
first thing I started doing was selling crack to Mexicans, there's no proof to that,
all right.

You heard that I talked to Mr. Sykes seven to ten times at work. Well, how
is that possible because of the time that I got off from work and the late hours -

MR. MYERS: I'll have to object to him testifying now, Your Honor.
THE COURT: All right. Counsel approach and Mr. Finklea.

. (Whereupon, a bench conference was held off the record, in the presence of the

jury, but out of the hearing of the jury.)
THE COURT: You may proceed.

DEFENDANT FINKLEA: You've heard about — you've heard testimony about
my military career and about my patriotism to Lady America, all right. Growing
up, to me, there was nothing more prestigious than serving this country. To be an
‘ambassador as a soldier for this country was the most important thing to me in my
life. For me to actually have something else outside of the
immediate family that I was willing to give my life for and it's this, it's this.
I am not an animal. I'm not an animal, all right.
I've lost family members to violent crimes, does that mean that I know
how this family feels? No, it doesn't. I've seen the video. It jogs no memories.
Does an animal have a heart? No, it doesn't. I'm sorry for what
happened. I'm very, very sorry for what happened, all right. I never had a
father, so I don't know what it's like to lose a father, all right. I'm sorry. I'm
very, very sorry, all right. I cannot stress and explain it enough how sorry I
am.
The State would have you believe that my amnesia and my brain damage
is fake. It isn't. I wish I could remember so I could give this family closure
as to what happened on that night to their loved one. I wish I could
remember. I really do, but I can't. I can't. So what 'm asking from the
family --
MR. MYERS: Objection, he's now talking to someone other than the jury.
THE COURT: You must address the jury, Mr. Finklea.
DEFENDANT FINKLEA: Yes, sir. Sorry, sir. I'm asking you please, please,
consider the expert testimony, the testimony of character witnesses that came in

15
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on my behalf, Doctor Cherry, okay, family members, friends. I'm not that person. I
do not know what happened that night. I wish I did so I could explain what
happened that night, but I can't. But I am so sorry that it happened. I was raised to
be responsible, respectable and respectful. I am not standing here trying to drop
responsibility on anyone else, I'm not. I am not, all right. The only thing I'm
asking you to do as a jury is to look at me, me, Ron, Ron, not just the individual
that the State is trying to make me out to be, me, and spare my life, please. I have

~ a 13-year-old son myself who I will not get to see grow up. Please, please, just
spare my life, that's all I'm asking, that's all I'm asking, please, please. Thank you.

ROA 2262, 1. 25- 2265, 1. 25.

After closing arguments and instructions, the jury deliberated from 1:12 PM until it
entered its verdict at 8:26 PM. ROA 2286-87.
In the opinion of the South Carolina Supreme Comﬂ it set out the following facts:

On August 1, 2003, Angel Peters, a security guard at Selectron, was on
duty when Finklea came to the plant around 2:00 AM.™ He was wearing a jacket
with a stripe across it. *382 Peters opened the doors and F inklea explained that he
needed to use the ATM machine. She told him that it was not working, but let
Finklea inside. After talking with Peters, Finklea left but then came back to the
building. Finklea asked Peters questions about whether her company was hiring
and at one point he followed her into the security room to get a phone number and
flier. Finklea asked questions about security, such as how often Peters watches the
cameras and who else was working security at night. When another security guard
arrived, Finklea departed.

FN1. Peters identified Finklea in a photographic lineup and in court.

The following day, in the early morning hours of August 2, 2003, a
man (Man # 1) wearing a jacket with a stripe across it came to the door of the
Selectron plant. The State argued at trial and the evidence suggests that
Finklea was Man # 1. Walter Sykes was the security guard on duty and,
apparently thinking Man # 1 wanted to use the ATM, opened the door. The
events that followed were captured on the plant's video system. As Man # 1
approached the ATM, Sykes entered the security office. Man # 1 then
followed Sykes into the office and moments later emerged and opened the
front door to allow a second man (Man # 2) to enter. Man # 2 carried a
gasoline can, which he handed to Man # 1. Man # 1 entered the office again,
then exited and approached the ATM and doused it with gasoline. Moments
later, Sykes, bleeding from the neck and engulfed in flames, ran from the
building. Sykes died on the front lawn from burns and gunshot wounds to the
face and neck. From the video it is apparent that Man # 1 is both the person
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who shot Sykes and the person who set him on fire.
Finklea was arrested and, days later, attempted to hang himself in his

cell. Though he survived the attempt, Finklea suffered a brain injury resulting

in amnesia and claims that he cannot recall the events that occurred the day of

the murder. Physicians who examined Finklea found evidence of brain

damage and determined that he was likely not feigning memory loss.

State v. Finklea, 388 S.C. 379, 381-382, 697 S.E.2d 543, 545 (2010).
| ANALYSIS

The Applicant claims that defense counsel failed to adequately present evidence of -
Post-Traumatic Stress Disorder in their case in mitigation. Respondent notes that at the
conclusion of the mitigation, the defense team chose not to call forensic psychiatrist Dr.
Donna Schwartz Watts as a witness in mitigation “after consultation with Dr. Watts. We
believe all of the information we need has been presented.” ROA 2198, 1. 4-10.

The Sixth Amendment to the United States Constitution Mt&s a defendant the
right to effective assistance of counsel. Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984). The United States Supreme Court has established a
two-pronged test to establish ineffective assistance of counsel by which a PCR applicant must
show (1) counsel's performance was deficient, and (2) the deﬁcien; i)erformance prejudiced
the defendant. Strickland, 466 U.S. at 687, 104 S.Ct. 2052; Cherry v. State, 300 S.C. 115,
586 S.E.2d 624 (1989). Under the second prong, the PCR applicant “must show that there is
;reasonable probability that, but for counsel's unprofessional errors, the result of the
proceedifig would have been different.” Strickland, 466 U.S. at 694, 104 S.Ct. 2052. “A
reasoﬁable probability is a probability sufficient to undermine confidence in the outcome of

the trial.” Simmons v. State, 331 S.C. 333, 338, 503 S.E.2d 164, 166 (1998); Vasquez v. State,

388 S.C. 447, 456, 698 S.E.2d 561, 565 (2010). Under Strickland and its progeny, Finklea
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must demonstrate that, but for counsel's failures to investigate and present evidence of his

- post-traumatic stress disorder , there is a “reasonable probability” that a jury would not have

sentenced him to death. A reasonable probability is “a probability sufficient to undermine

confidence in the outcome.” “To assess that probability, we consider the totality of the

~ available mitigation evidence-both that adduced at trial, and the evidence adduced in the

habeas proceeding-and reweigh it against the evidence in aggravation.” Porter v. McCollum,
-r- U.S. —--, 130 S.Ct. 447, 453-54, ---L.Ed.2d ---- (2009) (per curiam) (internal quotation
marks and brackets omitted).

Under the constitutional standard we employ when reviewing ineffective assistance of
counsel claims, we must first determine whether counsel's performance “fell below an
objective standard of reasonableness” and so was constitutionally deficient. Strickland v.
Washington, 466 U.S. 668, 688, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Counsel has an
8b1igation to perform a thorough investigation of the defendant's background or make a
reasonable decision that such investigation is unnecessary. See Wiggins v. Smith, 539 U.S.
510, 522-23, 123 S.Ct. 2527, 156 L.Ed.2d 471 (2003). * This obligation exists even if the
defendant is reluctant to cooperate or disclose mitigating evidence; See Harries v. Bell, 417

F.3d 631, 638 (6th Cir.2005). See Williams v. Taylor, 529 U.S. 362, 395, 120 S.Ct. 1495, 146

*See, e.g., Rompilla v. Beard, 545 U.S. 374, 392, 125 S.Ct. 2456, 162 L.Ed.2d 360 (2005)
(post-conviction experts found petitioner “ ‘suffers from organic brain damage, an extreme
mental disturbance significantly impairing several of his cognitive functions' ”'); Wiggins, 539

. U.S. at 518, 123 S.Ct. 2527 (“ ‘[D]etailed social service records [ ] recorded ... [petitioner's]

borderline retardation.’ »*); Williams v. Taylor, 529 U.S. 362, 370, 120 S.Ct. 1495, 146 L.Ed.2d
389 (2000) (post-conviction testimony showed petitioner “was ‘borderline mentally retarded,’
had suffered repeated head injuries, and might have mental impairments organic in origin™).

18
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L.Ed.2d 389 (2000) (holding that counsel were ineffective because they “failed to conduct an
investigation that would have uncovered extensive records graphically i;leéscribing Williams'
‘_nighlirnarish childhood, not because of any str;tegic calculation but because they incorrectly
thought that state law barred access to such records™); Strickland, 466 U.S. at 689-91, 104
| .S.Ct. 2052 (stating that “counsel has a duty to make reasonable investigations or to make a
reasonable decision that makes particular investigations unnecessary” and that “strategic
choices made after less than complete investigation are reasonable” only “to the extent that
ieasonable professional judgments support the limitations on investigation™); Joknson v.
i?agley, 544 F.3d 592, 600 (6th Cir. 2008) (finding deficient performance where counsel
failed to read files obtained from a state agency that would have revealed a different
mitigation strategy); Jells v. Mitchell, 538 F.3 478, 478 (6th Cir.2008) (finding deficient
performance where counsel failed to investigate and locate files revealing the petitioner's
imstablé and abusive home environment or to present such files to the examining
fvsychologist).

In Rompilla, the additional mitigation evidence showed that the petitioner was beaten
by his father with his hands, fists, leather straps, belts and sticks, was subjected to yelling and
_Verbal abuse, was locked by his father “in a small wire mesh dog pen that was filthy and
excrement filled”; was isolated as a child without contact with other children; and suffered
érom organic brain damage that significantly impaired several of his cognitive functions. 545
U.S. at 391-92, 125 S.Ct. 2456. The aggravating evidence was a miirder committed during
another felony and by torture, and a prior conviction for rape, burglary, and theft. In Wiggins,
ihe petitioner experienced severe privation and abuse in his first six years of life, and physical ,
iorment, sexual molestation, and repeated rape thereafter in foster care. The aggravating
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evidence consisted solely of his crime, drowning a 77-year old woman in a bathtub and

ransacking her apartment. In Williams, new evidence showed the petitioner had been

- severely and repeatedly beaten by his father, had been committed to the custody of the social

services bureau, had no schooling beyond sixth grade, and was borderline mentally retarded.

~‘The éggravating evidence included a previous conviction for armed robbery, burglary, and

grand larceny before the murder for which he received the death penalty, and after it two auto
thefts and violent assaults on elderly victims as well as an arson in jail. ¢

4 The Applicant has not alleged with any specificity evidence that was not presented.
The only information is that Dr. Cherry declined to present her basis for the impression of
PTSD when questioned in more detail.

Pursuant to SCRCP, Rule 12(e), Respondents herein move this Court for a more
definite statement in a timely manner or to strike the allegation because it is too vague
and ambiguous. The‘Respondents cannot be expected to reasonably respond to the
broad claim without a precise statement as to what evidence of childhood trauma the
)&pplicant now claims existed at the time of trial that should havé been used.

Should the Applicant satisfy the needed specificity, the allegation of ineffective

assistance of counsel would probably then raise questions of fact that cannot be conclusively

“Cf. Porter, 130 S.Ct. at 448-51 (counsel failed to present evidence the petitioner was his
violent father’s favorite target, had once been shot at by his father who beat him when the shot
missed, had heroic military service, and suffered from brain damage that could manifest in
violent, impulsive behavior; he had been convicted of another violent felony committed during a

burglary and the same course of events that resulted in the murder for which he received the

death penalty); Pinholster v. Ayers, 590 F.3d 651, 674-79 (9th Cir.2009) (en banc) (the jury did
not hear that petitioner suffered vicious and repeated physical abuse from his step-father and
grandmother; had suffered organic, pre-frontal lobe brain damage; and was placed in a home for
emotionally disturbed boys then in a state mental hospital).

\
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;efuted by the record. The Respondent requests a hearing to fully resolve this issue and
-demand adequate specificity of the individual claims. See Sharper v. State, 279 S.C. 264,

| 305 S.E.2d 247 (1983).

) CONCLUSION

Each and every allegation in the-Application not hereinabov_e either expressly admitted,
denied, qualified or explained is hereby denied.

WHEREFORE, Respondent submits that the Application for Post-Conviction Relief
should be dismissed or, in the alternative, that the Court should direct the Applicant to timely
serve and file an Amended Application for Post-Conviction Relief specifying all grounds for
rlelief with particularity pursuant to Rule 12(e). Respondents also request this Court to hold a
status hearing within thirty (30) days pursuant to Section 17-27-160 and establish a final hearing
date. |
Respectfully submitted,

HENRY D. McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

DONALD J. ZELENKA
Assistant Deputy Attorney General
{Counsel of Record)

P.O.Box 11549

Columbia, SC 29211
(803) 734-3601

By: ¢ )

/ ATTORNEYS FOR RESPONDENT
December 22, 2070
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STATE OF SOUTH CAROLINA )
IN THE COURT OF COMMON PLEAS

- COUNTY OF LEXINGTON )
~ RON O’NEAL FINKLEA, #6025 ) C/A No. 10-CP-32-5076
)
)
. )
Applicant, )
) CERTIFICATE OF SERVICE
Vs. )
a )
‘State of South Carolina )
)
Respondent. )
)

I, Donald J. Zelenka, hereby certify that I have served the Return of Respondents to
Application for Post-Conviction Relief and Request for Status Conference and Appointment of
Counsel in the fdregoing action by depositing copies in the United States Mail, postage prepaid
to the following:

Teresa L. Norris, Esquire
Blume Weyble & Norris, LLC
P.0.Box 11744

Columbia, SC 29211

Diana L. Holt, Esquire

P. O. Box 6454

Columbia, SC 29260

This 22™ day of December, 2010.
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RIGINAL

STATE OF SOUTH CAROLINA )

) IN TIIE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON )
RON O’NEAL FINKLEA, SK6025 ) C/A No. 2010-CP-32-5076
)
Applicant, )
)
)
)
vSs. ) AMENDED RETURN TO ’
) APPLICATION FOR POSTCON VICTION
) RELIEF, AS AMENDED JANUARY 15,
STATE OF SQU'ITH CAROLINA, ) 2016 AND JUNE 22, 2017
)
)
Respondent. )
_ )

The Respondent State of South Carolina hereby mukes an Amcnded Return pursuant to §
17-27-160(B) to the initial application for post-conviction relief dated November 19, 2010 and
filed November 23, 2010 and the Amended Application received by email on January 15, 2016.
The Respondent made an initial return to the first application on December 22,2010. The
Applicant made an second amended application on June 22, 2017. This Amended Return
supplements the initial Return. As stated below, the three allegations included as ground one the
same issuc raised in initial ground one and two supplemental allegations which are record based.

For the rcasons set forth herein, Respondent make a return and memorandum in suppor33f a

a3z

. D b
N . ree=
motion for summary judgment. mgas =
x:o;,
== e
Qoz -
. -
. Procedural History gn§ 3z
‘The Applicant, Ron O’ Neal Finklea, #6025, is presently housed as a safegggm FTeber
- o

Correctional Institution of the South Carolina Department of Corrections pursuant to orders of the

1
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Clerk of Court for Lexington County. The Applicant, Ron O. Finklea, was indicted by the Court of
General Sessions [or Lexington County for murder (04-G8-32-2260), arson in the first degree
(04-GS-32-2261), attempting to commit safceracking (04-GS-32-2259), criminal conspiracy

(04-GS-32-2263) and possession of a firearm while in the commission of a violent crime

 (04-GS-32-2264). ROA 2332-2351. The charges arose from an incident beginning on August 2,

2003 which resulted in the death of Walter S ykes, a fifty-six (56) year old security guard employcd
at the Selectron Plant, r"l‘hc prosecution served a notice of intent to seck the death penalty on and
before June 8, 2007. On the same date, the indictments were served. ROA p. 70-71.

On August 27, 2007, the casc was called to trial before the Honorable Clifion Newman,
Presiding Judge. The Applicant was present and represented by Melissa T, Kimbrough and
Stephen R. Soltis, Jr. The mitigation investigator was Carolyn Graham. The prosecution was
handicd by the Honorable Donald V. Myers, Solicitor of the Eleventh Circuit, and Assistant
Solicitors David Shawn Graham and Samucl R. [Tubbard, III. On August 31, 2007, at 8:40 p.m.
the jury retumed verdicts of guilty for murdcr, arson in the [irst degree, aliempting fo commit
safceracking, criminal conspiracy and posscssion of a fircarm during thc commission of a violent
crime. ROA 1804-08.

| On Sceptember 4, 2007, the sentencing proceeding began. ( ROA 181 S). The prosecution

asserted it was seeking death on the following statutory aggravating circumstances:

1. The murder of Walter Sykes was committed by the
defendant while in the commission of a burglary. { ROA
p. 1819, 11. 2-8].

2. The murder of Sykes was committed while in the

commission of robbery while armed with a deadly
weapon. [ ROA p. 1819, 11. 9-15].

1
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3. The murder of Sykes was committed while in the
commission of larceny while armed with a deadly
weapon. [ ROA p. 1819, 11. 16-19).

4, The murder of Sykes by the defendant was committed
and accompanied by physical torture. [ ROA p. 1819, 1,
20 -p. 1820,1. 1).
At the conclusion of the phase, the trial judge charge three (3) of the abovc statutory aggravating

factors. ROA 2271-75.

a) murder was committed while defendant was in the
commission of a burglary. [ ROA 2271-2272].

b) murder was committed while in the commission of a
robbery while armed with a deadly weapon. [ ROA
2272-2273].

c) murder occurred while in the commission of physical

torture. [ ROA 2273-2274].

Judge Newman {urther instructed concernin g mitigating circumstances:

1. The defendant has no significant history of prior criminal
convictions involving the use of violence against another
person.

2. The age or mentality of the defendant at the time of the
crime, )

ROA 2279-2280. Judge Newman further instructed that:
You may also consider any uonstatutory mitigating
circumstances, including, but not limited to: . the
defendant’s honorable service in the military ... and
his adaptability to prison life.
ROA 2280-81. Dcliberations began at 1:12 p.m. ROA 2286, The jury returned its verdict at 8:26

p.m.

The jury found the existence of each of the three (3) charged statutory aggravating
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circumstances. ROA 2287-88. The jury recommended a sentence of death, ROA 2288-2290.
Judge Newman found that the verdict was supported by thc cvidence. ROA 2290-91.
Judge Newman further found as an affirmative fact that the evidence ol the case warrants the

imposition ol the death penalty and its imposition is not the result of prejudice, passion, or corrupt

‘motive. ROA 2291.

Judge Newman scntenced Finklea to ten (10} years for arson in the first degree, five (5)

years for criminal conspiracy, and death for murder.

Direct Appeal
The Applicant was represented on dircel appeal by Joscph L. Savitz of the South Carolina
Commission on Indigent Delense, Division ol Appellate Defense. In his Final Brief of Appellant,
he raiscd the following issue:

1. The trial judge erred by holding that, even though Finklea had amnesia and could
not recall his involvement in Sykcs’ murder, he was nevertheless competent to
assist in his own defensc at sentencing.

2. Thetrial Judge erred by allowing the Solicitor to ignite an incendiary device during
his closing argument at sentencing, as this tactic, luken in context, so infected the
jury’s sentencing detcrmination with passion and prejudice that the death sentence
must be vacated.,

Final Brief of Appellant, p. 1. The Respondent was ropresented by Assistant Deputy Atlorey

General Donald J. Zelenka, below-signed counsel. The Supreme Court of South Carolina entered
its opinion on July 26, 2010 denying the direct appcal and afftrming his conviction and sentence of
dcath from Iexington County. Stare v, F; inklea, Op. No. 2683, 388 5.C. 379, 697 S.E.2d 543 (2010)
(filed July 26, 2010). A petition for rehearing was made by Applicant. The Supreme Court denied

rehearing on August 19, 2010 by letter order. The remilttitur was issucd on August 19, 2010. The

4
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Applicant did not seek certiorari in the United States Supreme Court.

Attachments Previously Submitted

Respondent attached and incorporated by reference the following documents to the

original Return on December 22, 2010:

1.

2.

Final Brief of Appellant.

Final Brief of Respondent.

State v. Finklea, Op. No. 2683, 2010 Westlaw 2943671, (8.C.8.Ct Fi!ed.july 26,
2010).

Petition for Rehcén'ng.

State v. Finkleq, >Lerter Order Denying Rehearing, (S C.S.CL F iled August 19,
2010),

Record on Appeal.

Il. Allegations in the Applications

Initial Post-Conviction Relief Allegations

In his November 19, 2010 application, the Applicant, with the assistance o[ appointed

counscl Norris and Holt counsel, made the following single allegation:

10(a).

11(a).

Applicant was denied the cffective assistance of counsel guaranteed by the Sixth

“and Fourteenth Amendments to the United States Constitution and South Carolina

law because counsel failed to adequatcly investigatc and present mitigating
evidence of Applicant’s childhood traumas and resulting Post-Traumatic Stress
Disorder.

During sentencing, Applicant’s ex-wife referred to the Applicant’s “rough younger
life” and a psychiatrist treating Finklea while in confinement at the Lexington
County Detention Center testified that she diagnosed Post-Traumatic Stress
Disorder (PTSD) due to Applicant’s childhood and past “lrauma” and “violence.”
In his own closing statement in sentencing, [inklea referred to losing family
members due to violent crime and growing up without a father. No other evidence
was presented to address Applicant’s traumatic childhood and resulting PTSD due
S




to counscl’s failure to adequately investigate and present this evidence. Counsel’s
conduct was delicient in failing to adequately investipate Finklea’s background.
Counsel’s conduct was prejudicial in failing to present powerful mitigation,
Likewise, counsel’s conduct was prejudicial becausc the State capitalized on the
minimal evidence of abuse prescated such that this information was used in
aggravation: Specifically because the limited evidence of childhood trauma
seemingly contradicted the testimony of Finklca’s family-members, who did not
mention any abuse, the State argued scveral times in closing arpuments in
sentencing that Finklea was simply “manipulating” his ex-wife and the Detention
Center psychiatrist. See Wiggins v. Smith, 539 U.S. 510 (2003); Strickland v.
Washington, 466 U.S. 668 (1984); Council v. State, 380 S.C. 159, 670 S.L.2d 356
(2208).

AMENDED APPLICATION January 15, 2016.

Five years later after investigation and continuances in hearing dates, the Applicant

In his amended application dated J anuary 15, 2016, the Applicant, with the assistance of

counsel, makes the following allegation:

10(a).

11(a).

Applicant was denied the effective assistance uf counsel guaranteed by the Sixth
and Fourteenth Amendments to the United States Constitution and South Curolina
law because counsel failed to adequately investigate and present mitigating
evidence of Applicant’s childhood traumas and resulting Post-Trawnatic Stress
Disorder, and other neurological and mental health impairments, and failed to
adequately rebut the state’s arguments surrounding these issues.

During sentencing, Applicant’s ex-wife refetred 10 the Applicant’s “rough younger
life” and a psychiatrist treating Finklea while in confinement at the Lexington
County Detention Cenler testified that she diagnosed Post-Traumatic S(ress
Disorder (PTSD) due to Applicant’s childhood and past “trauma” and “violence.”
In his own closing statement in sentencing, Finklea referred to losing [amily
members duc to violent crime and growing up without a father. No other cvidence
was presented to address Applicant’s traumatic childhood and resulting PTSD due
to counsel’s failure to adequately investigate and present this cvidence. Counsel’s
conduct was deficicnt.in failing to adequately investi gatc Finklea’s background.
Counsel’s conduct was prejudicial in failing to present powertul mitigation,
Likewisc, counsel’s conduct was prejudicial because the State capitalized on the
minimal evidence of abuse presented such that this information was used in
aggravation. Specilically because the limited evidence of childhood trauma
scemingly contradicted the lestimony of Finklea’s [amily members, who did not
mention any abuse, the State argued several times in closing arguments in
sentencing that Finklea was simply “manipulating” his ex-wife and the Detention
6
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Center psychiatrist. See Wiggins v. Smith, 539 U.S. 510 (2003); Strickiand v
Washington, 466 1.S. 668 (1984); Council v. State, 380 S.C. 159, 670 S.L.2d 356

(2208). [IDENTICAL TO NOVEMBER 19, 2010 Application except for
bold))

10(b) Applicant was denied the effective assistance of counsel guaranteed by the Sixth

11(b)

and Fourteenth Amendments to the United States Constitution and South Carolina
law because counsel fuiled to nbject to the State’s wholly unsubstantiated assertion
during closing argument thay applicant had his stepson, a minor child, selling
drugs for Applicant prior to the offenses for which he was arrested.

During the State’s closing argument at penalty phase, Solicitor Myers argued that
the jury should sentence Applicant to dcath, in part, because the applicant had his
I5-ycar-old stepson selling drugs {or him. was Applicant’s
stepson. His mother, Tercsa Finklea, Applicant’s then wife, was deployed to
Afghanistan at the time of the oftenses for which Applicant was convicted and
sentenced to death. She was a soldier with U.S. Army at the time. Despite there
having been no evidence adduced to support the State’s bald assertion, trial counsc|
failed to object to the highly prejudicial statement. Considering that trial counsel’s
thcory and argument to the Jury 1o vote for life for Applicant because this one tragic
criminal action by the Applicant was an aberration of an otherwise very honorable
lifc, there can be no crediblc strategy for having failed to object to the State’s
inflammatory statement 1o the contrary about applicant implying his stepson as a
drug dealer. Not only was the statement unsupported and inconsistent with trial
counsel’s sirategy, the statement was presented to the jury while this counlry was at
war and engaged in highly lethal combat in Iraq and Afghanistan, which is where
the jury had been told young Bl s mother was stationed at the time of the
alleged drug selling. Applicant wasg greatly prejudiced by trial counsel’s failure to
object o correct the record. Scc Washington v. Hofbauer, 228 Fed 3™ 689 (6™ Cir.
2000); Strickland v. Washington, 466 U.S. 668 (1984). {ENTIRELY NEW

1/15/2016)

10( ¢ ) Applicant was denied the effective assisiance of counsel guaranteed by the Sixth and

11(c)

Fourteenth Amendments 1o the United States Constitution and South Caroling law
because counsel fuiled to adequately investigate and present adequate, abundany,
and available objective expert testimony concerning Applicant s adaptability to
prison.

During the penalty phase of Applicant’s trial, counsel presented the jury
with the testimony of James Aiken, a former corrections official and an ofi use the
expert in assessing a defendant’s potential successful adaptability 10 prison life,
especially on the likelihood of whether a defendant will comply with security
mandales in causc no undue harm to fellow inmates or correctional olficers. Trial
counsel’s presentation of Mr. Aiken’s assessment was a scant 3 pages in length and

7
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fell woefully short in substance and detail, Trial counsel also called Anna Cherry,
M.D., a psychiatrist employed by the Lexington County Jail, who treated Applicant
afler his attempled suicide by hanging. Dr, Cherry testified that Applicant was a-
goad inmate who looked after other inmates in need. This amounted to a scverely
anemic and in elfect of presentation without any underlying objective lesting or
futurc risk assessment analysis. See Wiggins v. Smith, 539 U.S. 510 (2003);
Strickland v. Washington, 466 U.S. 668 (1984); Council v. State, 380 S. See. 159,
670 8.E.2d 356 (2008). [Entirely New 1/15/2016]

JUNE 22, 2017 Second Amended Application
On June 22, 2017, Respondent’s counse] received by email a sccond amended application
for post-conviction relief. In the June 22,2017 application, Applicant alleges:

10(a) Applicant was denied the ¢ffective assistance of counsel guaranteed by the Sixth and
Fourteenth Amendments 1o the United States Constitution and South Caroling law because
counsel failed 1o adequately investigate and present miligating evidence of Applicant’s childhood
Iraumas, resulting Post-Traumatic Stress Disorder ("PTSD"), PTSD resulting Srom military
Iraining as an Airborne soldier and readiness Jor battle training, und other neurological and
mental health impairments, including an extensive Jamily history of “seizures” related to hrain
abnormalities and degenerative hrain problems, or , and failed adequately 10 rebur the state’s
arguments surrounding these issues. [New language in bold]

l1{a) During sentencing, Applicant’s ex-wife referred to the Applicant’s “rough younger
life” and a psychiatrist treating Finklea while in conlinement at the Lexington County Delention
Center testified that she diagnosed Post-Traumatic Stress Disorder (PTSD) due to Applicant’s
childhood and past “trauma™ and “violence.” In his own closing statement in sentencing, Finklea
referred to losing family members due to violent crime and prowing up without a father. No other
evidence was presented to address Applicant’s traumatic childhood, resulting PTSD, PTSD
resulting from military training and service, and other neurological and mental health
impairments, including a significant family history of members suffering seizures due to
degenerative brain damage and brain anomalies, all due to counsel’s failure adequatcly to
investigate and present this evidence.

Counsel’s conduct was deficient in failing adcquately to investigate Finklea’s
background, brain anomalies and damage, and mental health issues. Counsel’s conduct was
prejudicial in failing to adeguately investigate and present pewerful and abundant
mitigation. Counsel failed to interview scores of friends and family members who would
provide independent corroboration of the abuse and the brain anomalies and seizures.
Counscl failed to obtain the assistance of cxpert witnesses and/or failed to develop and

8
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provide the information to experts it did retain and utilize. Likewise, counscl’s conduct was
prejudicial because the State capitalized on the minimal evidence of ubuse prescated such that this

. information was used as aggravation. Specifically, because the limited evidence of childhood
‘trauma scemingly contradicted the testimony of Finklea’s family members, who did not mention

any abusc, the State argucd several times in closing arguments in scntencing that Finklea was
simply “manipulating” his ex-wife and the Detention Center psychiatrist. See Wiggins v. Smith,

- 5339 U.8. 510 (2003); Strickland v. Washingion, 466 U.S. 668 (1984); Council v. State, 380 S.C.

159, 670 8 E.2d 356 (2008). [New language in bold|

LO(b) Applicant was denied the effective assistance of counsel guaranteed by the Sixth and
Fourteenth Amendments to the United States Constitution and South Carolina law because
counsel failed 1o object to the Srate’s wholly unsubstantiated assertion auring closing argument
that Applicant had his step-son, a minor child, selling drugs for Applicant prior to the offenses for
which he was arrested. [No change from January 2016 application|.

11(b) During the Statc’s closing argument at the penalty phasc of Applicant’s trial,
Solicitor Myers argued that the Jury should scntence Applicant to death, in part, because the
Applicant had his 15 year old step-son selling drugs for him. F 'O s Applicant’s
step-son. I1is mother, Teresa Finklea, applicant’s then-wife, was deployed to Afghanistan at the
time of the offenscs for which Applicant was convicted and sentenced to death. She was a soldicr
with the U.S. Army at that timc. Despite there having becn no evidence adduced to support the
Statc’s bald assertion, trial counsel failed to object to the highly prejudicial statement.
Considering that trial counsel’s theory and argument to the jury to vote for life for Applicant
because this one tragic criminal action by the Applicant was an aberration of an otherwise very
honorable life, there can be no credible stratcgy for having fuiled to objcct to the State’s
inflammatory statement to the contrary about Applicant employing his step-son as a drug dealer.
Not only was the statcment unsupported and inconsistent with trial counsel’s strategy, the
statement was presented to the jury while this country was at war and engaged in highly lethal
combat in Iraq and Alghanistan, which is where the jury had been told young B s mother
was stationed at the time of the alleged drug sclling. Applicant was greatly prejudiced by trial
counsel’s failure to object and to correct the record. See Washington v. Hofbauer, 228 F.3d 689
(6th Cir. 2000); Strickiand v. Washington, 466 U S. 668 (1984). [No change from Januai'y 2016
application].

10(c) Applicant was denied the effective assistance of counsel guaranieed by the Sixth and
Fourteenth Amendments 10 the United States Constitution and South Carolina law because
counsel failed (0 adequately investigate and present adequate, abundant, and available objective
expert testimony concerning Applicant s adaptability (o prison. |No change from January 2016
application].




32

11(¢) During the penalty phase of Applicant’s trial, counsel presentcd the jury with the

testimony of James Aiken, a former corrections official and an oft used expert in assessing a

defendant's potential successful adaptability to prison life, especially on the likelihood of whether
a defendant will comply with securily mandates and cause no undo harm to fellow inmates or
correctional officers. Trial counsel’s presentation of Mr. Aikcn's assessment was a scant three
pages'in length and [el]l woefully short in substance and detail. Trial counscl also called Anna
Chérry, M.D., a psychiatrist employed by the Lexington County jail, who treated Applicant after
his attempted suicide by hanging. Dr. Cherry testified that Applicant was a good inmate who
looked afier other inmales in need. ‘This amounted to a severely anemic and ineffective
presentation without any underlying objective testing or futurc risk assessment analysis. See
Wiggins v. Smith, 539 U.S. 510 (2003); Strickland v. Washington, 466 1).S. 668 (1984); Council v.
State, 380 S.C. 159, 670 S.I%.2d 356 (2008). [No change from January 2016 application)|.

II.  Analysis and Response to Allegations

Respondent submits the entire application is without merit.

The Case In Mitigation Presented At Trial
The record reveals that counsel Stephan Soltis and Lisa (Kimbrough) Anderson presentcd

a case in mitigation on Finklea’s behalf, Particularly, they called Frica Middleton, (ROA p.

2035-2039), Johnnie Lee Finklea (ROA p. 2039-2043), Curtis Blunt (ROA p. 2043-2047), Johnnie

‘J-’inkIea (ROA p. 2048-2051), Betty Finklca Peoples (ROA p. 2051-2061), Nicolc Finklea Fantroy

(ROA p. 2061-2074), Charlic Turner (ROA p. 2074-2115), Dr. Tora Brawley (ROA p.
2116-2131), Vincent Smith (ROA p- 2131-2138), Cherena Roland (ROA p-2138-2149), Dr. Anna
Cherry (ROA p. 2149-2162), Dr. Richard Frierson.(ROA p-2162-2179) and Jumes Aiken (ROA p.
2179-2195).

Erica Middleton, Applican( Finklea’s his first cousin testified that she viewcd him as
an older brother and he was a leader in her dance group and church going. She stated that she did
not know Finklca to be violent not use drugs. (ROA p. 2035-2039).
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Johnnie Lee Finklea, the Applicant’s uncle testified that Finklea was respectful and
never violent around him. [le stated he Was surpriscd when he learned about this incident. (ROA p.
2039-2043).
- Curtis Blunt, Finklea’s brother, testified that Finklea was a loving, caring and never did

anything wrong. He characterized Finklea as a good brother to anyone of any race who was always

- good. He stated that he had stayed in touch with him. Blunt stated he never knew his brother to be

invoived in drugs or cver hurt another person. He never knew of Finkiea to ever be in trouble and

- was a good child. (ROA p. 2043-2047),

Johnnic Finklea testified she was the Applicant’s grandmother and loves him. She
statcd that he was a handsome child who was there to help anyone who needed help. She stated that
he was good child up to the time he went into the military. She statcd that this erime was out o[ his
character and she was surprised. (ROA p. 2048-2051),

Betty Finklea Pcoples, the Applicant’s mother testified and presented pictures of the
Applicant growing up. She sald he was close to his siblings. She tcstified that hcrwas a good child
and that she ncver had any problems with him from birth until this occurred. She stated that she
brought him up in the church and that she loved him dearly. She stated that she could not
undefstand how this happened becausc this is not the Ron she brought up. She stated that she never
saw him on drugs or drink anything. She declared: “] just think he got in with the wrong crowd.”
She concluded:

"I would ask y’all as a mother, would y’all , please, please, 'm begging spare my

chitd’s life. I would rather see him do life. I can go see him. I’'m sorry about what
happened and | feel for the other side of the family” ROA 2055, 1. 18-22.

'Solicitor Myers objected at that point. The trial court sustained the objection to the extent of the plea for 4
specific sentence, but stated she was allowed Lo express her feelings. See ulso ROA p. 2071-2073.

11
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- She concluded that she loved her son and that she was sorry what happened. She stated that she
- was asking that Ron’s life be spared because if he was living she could £o sce him and ifﬁé’s dead,
she can’t. (ROA p. 2051 -2061).

N Nicole Finklea Fantroy, Finklea's first cousin testified that he was like a brother to her
also. Ile stated that. Ron would come to help at her house with her mother’s seizures. He did
cverything for her and stayed at their home. She stated that he was her mentor and had inspired her
wo be all she could be. She said Finklea was the first person in the family o get diploma. She stated
that she had two children belore she graduatéd from high school. He encouraged her to get her
diploma and later she was able to get an associate of business administration degree becausc of
Ron and Kcith Fantroy. She said Ron was raised in the church and they did everything together,
She stated that she cannot explain what took place , “but we know that Ron is not a monster, Ron is
not a whore monger, Ron is not a drug dealer.” ROA p. 2064, 1. 22-25. She also stated that she had
never scen Latisha Gilmore before. She stated she had only scen Ron with his wife, Chcrc,na his
son O- his w1fc Teresa and the slepchildren. She declarud that she had never seen drugs in
Ron. Shg summarized again that Finklea was not a monstrous person and that she asked for
forgiveness, but knew that it could not erase what took place. She described photographs with Ron
as they grew up. (ROA p. 2061-2074).

Sgt. Major Charlic Turner, testificd about Finklca’s military background “because Ron,
in the past, has always been there for him.” ROA 2074. He presented military records concerning
special training courses and recognition awards that Finklca had received from 1991 Ile testificd
that he met Finklca in 1991 and obsérved his work performance and found his duty performance
matched his uniform, that he was well=spoken and he was about business. Ile stated that Ron was
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seeking to be the best that he could be compared to the rest of the tcam, [le stated that Ron would
also. talk abbu_t family all the time. “He was my best soldier that | had in 20 yearsof service.”
(2097~98). He stated that Finklea lilled his team up. He stated the incident was not Ron’s character
and that he was surprised becausc he was somcone that he would want to be in combat with. Hc
stated that he thought that Finklca had made a mistake and did not know why or how. He statcd
from Ron’s character that he knew from the three years they spent together he was an “excellent
soldier, father and husband.”

On cross-examination, it was developed that Ron had received training in dealing with
hazardous materials in emergency preparedness and medical training. He stated that he received a

good conduct medal every three years. (2107). Ile separated from the military on April 24, 2002

from June 11, 1991. (ROA p. 2074- 21 15)

Dr, Tora Brawley, a forensic psychologist and ncuropsychologist and expert in ¢linical
psychology and clinical ncuropsychology testified that she was asked to look at Finklca’s brain
functioning. She stated that she ran a battery of neuropsychological tests. She stated that she found
some arcas of brain deficit that were consistent with anoxic injury and inconsistent with faking
deficits. (2119). On créss-cxamination, she stated that she tested Finklea on May 17, 2007 for
three hours. She stated that she had not reviewed any other documents in the matter and looking
only at his current functioning. She stated that she found deficits in motor skills but could not state
whether the skills did not exist before she spoke with him [or before the crime]. (2124). She also
found he had below average verbal memory for stories and verbal information that was told him,
(2125). She also found that he had below average confromation naming and abilily to copy and

recall a complex design, which she could not say existed prior to 2003. She siated that she was
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aware that Dr. Gaines had determined that Finklea had zero impairment, but noted that she did

not do zmpazrmem ratings. (2128). (ROA p. 2116- 2131,

First Sgt. Vincent Smith testified that he had spent 27 years in the military. He stated he

~met Finklea in 1998 . Sgt. Smith stated that they had fun together and that Finklea would count

* cadence as they ran 6 miles. He described Finklea as smart with a lot of motivation and dedication.

When they would run the quarterly urine tests, Finklea was always “clcans™ of drugs. He said that
he did not know how Finklea gol into this situation because he had always taken carc of his family
spoke about things to do after work and was 4 model soldier. I1e stated that Finklea got kicﬂed out
of the Army because of asthma, but that Finklea was a lcader. (2133-34). (ROA p. 2131-21 38).

Cherena Roland, Applicant’s ex-wife, testificd that she was married to F inklea from

. when she was 16 until she was 20. They began dating while he was in basis training in the Army.

She stated that they had a son, JEE. She stated that she found her hushand to have heen a very
caring person and not one who would deliberately hurl anyone. (ROA 21 40). Allhough he hdd a lot
of insecurities, he would try to surround himself with good people. “He definitely did make an '-
effort to try to build himself into a better character than what was presented (0 him when he was
growing up. (21405.:-

Conceming Finklea's early life, she stated “he had a rough younger life. T think the stuff
that happened to him when he was younger 1t caused him to have a lqt of insecuritics o devaluc
him;&ll'.” (2141). Shc_stated that he was looking for a productive environment and to be around
people who would value and apprecmte him. His relationship with thcir son was goud despite that

f’lCt that they were young parents trying to dleO\ er their priorities. She said concerning child

- support that while he was in the military he was making good money, bul the leOI‘LC was ugly in
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trying (o get support. However, she stated that he ended up owing her money but thal she talked
about voiding the whole thing. She stated that her son did not 80 without as a result. (2143). She

also stated that he would always ask about their son. Id. She showed some pictures of their son.

She stated that while married, he was never around any sort of drug activity and did not intcract

with people that did drugs. She stated that he did not drink. She stated that hc loved his son very
much and tried 1o be that best he could of what a good father should be. She stated that she knew
that he was not getling paid very much when he got out of the rhilitary, but she did not know
because he would not tell her what he was making. She stated that he was limited on what he saw
as being a father or a family. “Not saying his [amily is bad or anything, but [rom what I’ve seen, he
was missing a lot of things” - like a father and unconditional love. (ROA 2145). She stated that the
act he did was horrific and she was sorry for their loss and it should not have happencd, She stated
lhat she knew he had to be responsible for his actions, bul that she did not see this in him. She

stated she knew he was remorseful and that’s why he tried to commit suicide because he realized

" what he did and that ,}10 had to face the consequences. (ROA 2146). She stated that she still had

custody of the son who was 13 years old and lives in Tacoma, Washington. (2147). (ROA p.
2138-2149), "

Dr. Anna Cherry , the contract psychiatrist with the Lexington County Detention
Center testified that she treated Finklea for major depressive cpisode and afler he started having
nightmares “1 realized that he actually had post-traumatic stress disorder.” {ROA 2149-50). She
statcd that for people with PTSD lalking about traumas can be upsetting and he spoke very little
about it. Finklea was not the type of inmate who declared he had a horribic childhood and woe is

me. Dr. Cherry stated that he had required hi gh doses of medications and he was actually doing
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fairly well. She stated that little things can trigger PTSD symptoms and he started having panic

attacks and dilliculty with little things that may be considered normal like an abscess on his thumb.

21 50). She stated he was more concerncd about traveling in chains to get to the dermatologist than

‘having the thumb taken care of. Further, when his asthma inhaler ran out, he started having PTSD

sj?mpioms, however, the medications have started to help out 10 control his depression. (ROA
2151).
Dr. Cherry’s observations of him as a person was that she saw him as a kind gentle soul out

of everyonc she had treated. (2151). She stated she had more respect for him and she liked him

~more than anyone else she had treated. She stated that he was concerned for other people, has an

instinct of telling who the good people are and who the bad people are with a good sense on the

inner working of human beings. However, he is not a Judgmental person. She found him to be a

stabilizing influence in the jail and likely to de-cscalate a situation rather than escalate it. She
stated that they would put pcople in his cell knowing that he would take care of them and he would
keep the environment peaccful. (2153). “T don’t know why, I'm guessing that with all the trauma
and the violence-that he has experienced and given out and with thc PTSD symptoms with the
scverily that they werc , | think he needs peace in his environment to survive.” (2153). She stated
that anything that is negative - anger or hatred - triggers his PI'SD and the other things inside him
- and he does what he can 1o make it morc peaceful. She stated that she could not speak as to how
he was before, but that was consistent with what other people said about his past. She stated that he
got along well with the correctional officers. She stated that he was not a di scipline problem in the
four years that he had been there. She stated he had always shown her the utmost respect. (2155).

Dr. Cherry stated that in her job she had learncd about people and their secrets. “Out of respect for
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Ron and people he cares about , I'm going to choose not to discuss those things even though it may
help him, but just keep in mind that everyday something happens T think but for the grace of
God gé 1.”(2155). She stated that she sees Finklea as fi ghting o not become the kind of person that
he qou]d becomc a person like you and me. Dr. Cherry then announced “God has saved your life
Aoncé, he’ll do it again.” (2156).

On cross-examination, Dr, Cherry admitted that she was against the death penalty. (ROA
2158-59). Shc also stated that she was the first person to diagnose Finklea with post traumatic
stress disorder in 2004. She stated she had diagnosed it as depression and panic disorder. (ROA
2159)When asked whether he had disclosed cevents to support the PI'SD, Dr. Cherry stated that
when he starled having nightmares they talked about whether he had traumatic events in his past ,
but she did not ask detailcd questions because it was not her role. She stated it would have becn
“counter-therapeutic for me to delve into the details of abuse.” (ROA 2160). She stated that they
talked about it enough 10 understand that there was trauma in his past and that he responded to
trauma like someone with PTSD has. Id. When asked if the PTSD could come from Finklea taking
a gun and shooting Waller Sykes twice in the head and setting him on fire, she responded that it
was a tnrgger for his symptoms getting worse, but that she did not believe it was the initial trauma.
Rut she could not answer ves or 110 if she knew. (2161). She stated that she was testifying because |
she is an advocate for her paticnts - and that she had never advocated for or against capital
punishment. (2161). (ROA p. 2149-2162)

Dr. Richard Fﬁerson, an expert in forensic psychiatry testificd that he evaluated
Finklea pursuant to court order. (ROA 2164). He opined that Finklea was competent to stand trial

and he was not mentally ill to the cxtent he would be unable to distinguish right from wrong or lack
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ability to conform his conducl 10 the requircments of law. He had a diagnostic impression that

Fink!ea clearly suffered from a major depressive disorder - single episodc and appeared to be in

full remission when he evaluated him (ROA 2166). He described Finklea’s medical conditions of

asthma, knce injury, skin abscess and evidence of hypoxic brain injury duc 1o his suicide atlempt.

- lle apincd that there was no evidence that Finklea was making up his amncsia and the memory loss

in 2003. (2167). (ROA p. 2162-2179)

James Aiken, a prison consultant and former employce of the South Carolina
Department of Corrections, testified as an expertin the field of prison adaptabi lity. (2187). He
declared that he had revicwed the documentation about F inklea., including his military, medical,

incarccration and records {rom his co-defendant. (2187-88). He stated that he did not see Finklea in

his military records involved in systematic violencc against peoplc or insubordination to superiors

or using lethal weapons against other people or disruptive agtivity. Instead he saw his patriotism.
(ROA 2189) He did not find that Finklea was involved with any predator gangs or drug cartcls or
drug trafficking. Particularly, he did not see any criminal record. (ROA 2189). Since he has been
incarcerated, he found Finklea to be well-adjusted | meaning not stabbing himself, no contraband
weapons or organizing escape or sexual predator activity or prison dismptioq. [le was concerned
about a propensity to harm himself when in crisis. (ROA 2190). I1e found Finklea to be the lowest
probability on being a threat to other inmates due to his history and his ap¢ of beyond 30 years old.
(2191). Secondarily, he could be concerned about someonc atlacking him because he has no
altiliation with gangs or security threat groups. Id. (ROA p. 2179-2195).

Defense counsel initially declared an intent to call Dr. Donna Schwartz-Walts as their

final witness. ROA 2197. After a break, however, the defense chose not to call Dr. Watts “after
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consultation with Dr. Watts. We believe all of the information we nced has been presented.” ROA
2198, 1. 4-10.

Finklea waived his right (o testify in the penalty phase . ROA 2198- 99 During the

closing argument, Finklea made a personal statement to the jury:

...l am not an animal. | am not a drug dealer. [ am not a drug user, I never have
been. You've heard testimony of my travelin & to Alabama, trafficking in get drugs,
but there’s no proof to that, no proof to that.

You’ve heard that T moved in with an in-law, when T first moved i n, the {irst
thing [ started doing was selling crack to Mexicans, there’s no proof to that, all
right.

You heard that | talked to Mr. Sykes seven to ten times at work. Well, how
is that possible because of the time that 1 got oll' from work and the late hours --

MR. MYERS: I'll have to object to him testilying now, Your Ionor.

THE COURT: All right. Counsel approach and Mr. Finklea. ’
(Whereupon, a bench conference was held ol the record, in the presencc of the
jury, but out of the hearing of the jury.)

THE COURT: You may proceed.

DEFENDANT FINKLEA: You’ve heard about — you’ve heard testimony about
my military career and about my patriotism to Lady America, all right. Growing up,
to me, there was nothing more prestigious than serving this country, To be an
“ambassador as a soldicr for this country was the most important thing (o me in my
life. Fot me to aclually have something else outside of the
immediate family that I was willing to give my life for and it’s this, it’s this.

I am not an animal. I’m not an animal, all right.

Pve lost family members to violent crimes, does that mean that [ know
how this family feels? No, it doesn't. Ive seen the video. It jogs no memories.

Does an animal have a heart? No, it doesn’t. ’m sorry for what
happencd. I’m very, very sorry for what happened, all right. | never had a
father, so I don’t know what it’s like 10 Jose a fathcr, all right. I'm sorry. I'm very,
very sorry, all right. I cannot stress and explain it enough how sorry I am.

The State would have you believe that my amnesia and my brain damage is
fake. Tt isn’t. T wish T could remember so [ could give this family closure as to what
happened on that night to their loved one. T wish [ could remember. [ really do, but
Ican’t. I can’t. So what I’m asking from the family --

MR. MYF.RS: Objection, he’s now talking to someone othcr than the jury.
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THE COURT: You must address the Jury, Mr. Finklea.

DEFENDANT FINKLEA: Ycs, sir. Sorry, sir. I'm asking you please, please,
consider the expert testimony, the testimony of character witncsscs that came in on
my behalf, Doctor Cherry, okay, family members, fricnds. I'm not that person. [ do
not know what happencd that night. T wish I did so I could explain what happened

. that night, but I can’t. But T am so sorry that it happencd. I was raised to bc
responsible, respectable and respectful. [ am not standing here trying to drop

- responsibility on anyone else, I'm not. I am not, all right. The onlything I’m asking
you to do as a jury is to look at me, me, Ron, Ron, not just the individual that the
State is trying to make me out 10 be, me, and sparc my life, please. I have
13-year-old son myscll who I will not get (o see grow up, Plcase, please, just spare
my life, that’s all I'm asking, that’s all I'm asking, please, please. Thank you.

ROA 2262, 1. 25- 2265, 1. 25.
After closing arguments and instructions, the jury deliberated from 1:12 PM until it entered

0 _its verdict at 8:26 PM. ROA 2286-87.

Facts of the Crime from the Supreme Court Opinion
In the opinion of the South Carolina Supreme Court, it sct out the following facts:

On August 1, 2003, Angel Peters, a security puard at Selectron, was on duty
when Finklea came to the plant around 2:00 AM.™' [Ie was wearing 4 jacket with a
stripe across it. *382 Peters opened the doors and Finklca explained that he needed
to use the ATM machine. She told him that it was not working, but let Finklea
inside. After talking with Peters, Finklea left but then came back to the building.
Finklca asked Peters questions about whether her company was hiring and at one
point he followced her into the sccurity room to gct a phone number and flier.
Finklea asked questions about security, such as how often Peters watches the
cameras and who else was working security at night. When another security guard
arrived, Finklea departed, ‘

FNI. Peters identified Finklea in a photographic lineup and in court.

The following day, in the early morning hours of August 2, 2003, a man

(Man # 1) wearing a jacket with a stripe actoss it came to the door of the Selectron
plant. The State argucd 4t trial and the cvidence suggests that Finklea was Man # 1.
Walter Sykes was the security guard on duty and, apparently thinking Man # 1
warnled to use the ATM, opened the door. The events that followed were captured
on the plant’s video system. As Man # 1 approached the A'I'M, Sykes entered thc
sccurity office. Man # 1 then followed Sykes into the office and moments later
emerged and opened the front door 10 allow a second man (Man # 2) 10 enter. Man
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# 2 carried a gasoline can, which he handed to Man# 1. Man # 1 entered the office
again, then exited and approached the ATM and doused it with gasoline. Moments
later, Sykes, bleeding from the neck and engulfed in flames, ran from the building.

. Sykes died on the front lawn from burns and gunshot wounds to the [ace and neck.
From the vidco it is apparent that Man # 1 is both the person who shot Sykes and the
person who set him on (ire. a

Finklea was arrested and, days later, attempted to hang himself in his cell. Though
he survived the attempt, Finklea suffered a brain injury resulting in amnesia anid claims that
he cannot recall the events that occurred the day ol the murder. Physicians who examined
Finklea found evidence of brain damagc and determined that he was likely not feigning
memory loss.

State v. Finklea, 388 S.C. 379, 381-382, 697 S.F.2d 543, 545 (2010).

[II. ANALYSIS

GROUND ONE - PTSD, Childhood Trauma and Mental Health
Presentation

_ The Applicant claims that delense counsel failed to adequately present cvidence of
Post-Traumatic Stress Disorder in their case in mitigation and other neurological and mental health
impairments and failed to rebut the siate’s argument on these mental health issucs. Respondent
notcs that at the conclusion of the mitigation, the defense team chose not to call forensic
psychiatrist Dr, Donna Schwartz Watts (now Maddox) as a witness in mitigation “after
consultation with Dr. Watts, We believc all of the information we need h‘-;sxl_).een presented.”
ROA 2198, 1. 4-10. Respondcnt submits that this allegatiqn 1s without merit.

In the recent June 22, 2017 Amendment, Applicant expanded on the ineffective
assistance asscrtion noting it included: counsel’s alleged failure “to adcquately investigate and
present mitigating evidence of Applicant’s childhood traumas, resulting Post-Traumatic Stress
Disorder (*P'I'SD™), PTSD) resulting from military training as an Airborne soldier and readiness for

battle training, and other neurological and mental health Lmpairments, including an extcnsive
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family history of“seizurcs”-rclated to brain abnormalities and degencrative brain probiems, or,
and failed adequately to rebut the statc’s arguments surrounding these issues * Junc 22, 2017
Aﬁ1e11ded Application.
In his factual assertion in the June 2017 amended application, Applicant specifically
claimed the following failings concerning his counsel’s preparation in mitigation:
e “No other evidence was presenicd to address Applicant’s traumatic childhood™
other than his ex-wife’s assertion the Finklea had a “rbugh younger life” and a
psychiatrist diagnosing PTSD from past “irauma and violence.
s Failed to present evidence of PI'SD resulting from military training and service
)/ ¢ Tailed (o investigale or present other neurological and mental health impairments,
% }’ including a signilicanl [amily history of members suffering seizures due to
degenerative brain damage and brain anomalics,
e Failed o adcquatcly to investigate Finklea’s background, brain anomalies and
damage, and mental health 1ssucs.
e Fualed to interview scores of (unnamed or identified) friends and family members
who would provide independent corroboration of the abusc and the brain anomalics
“and seizures.
o Failed 1o obtain the assi_slancc of cxpert witnesses and/or failed to develop and
provide the information to experts it did retain and ﬁtilizc.
- June 22,2017 Applicati(;n.

Respondents note above the evidence of miligation that was presented 1o the jury.? A

2 The decision to call family members as witnesses is a strategic decision. Walls v.
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review of the cvidence surrounding competency to stand trial evaluation reveals some mental
h_calth information that the defense tcam had available for its consideration based upon their
mvesligation. |
WHAT OCCURRED IN THE COMPETENCY HEARING

On July 26, 2007 an initial competency hearinp was held pursuant to defense counscl’s
motion. The defense presented Dr. Tora Brawley, a clinical pSychologisl,- Dr. Kenneth Gaines, a
neurologist, and Dr. Donna Schwartz-Watts, a forensic psychiatrist. ROA p. 182-289. At the
outset, the defense asserted that based upon Finklea’s memory deficits that he may be incompetent
to stand trial.

Dr. Tora Brawley

Dr. Tora Brawley initially testificd in her expertisc as a clinical psychologist. She spoke
of her asscssmcht of Finklca and lcarning [rom him a self~report of memory problems after his
suicide attcmpt in jail. ROA p. 189. She stated that he advised her that he had no memory of that
and just recalled waking up several days later. She stated that he reports current memory problems,
including recalling things that people tell him and concentration problems. He rated those
problems as moderate and that he felt bctfcr aftcr recent medication. 1d. She opined after testing
that Finklea does have a sclcet arca of deficits that are indicafive of brain dysfunction, including a
deficit in verbal memory and some delicits in visual spatial areas. ROA p. 190-191. She opincd

that he was not malingering nor giving less than best effort. ROA p. 191-193.

Bowersox, 151 F.3d 827, 834 (8th Cir. 1998). The failure to present witness testimony that
could be detrimental to the defense is not unreasonable under Strickland. See Johns v.
Bowersox, 203 F.3d 538, 546 (8th Cir. 2000); see also Ialey v. Armontrout, 924 F.2d 735,
740 (8th Cir. 1991) (counsel did not render ineffective assistance by failing to use witness
testimony that would not have benefitted pctitioncr and may have had significant
detrimental effect).
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On cross-examination, it was determined that Dr. Brawley had tesled Finklea on May 17,
2007. More specifically, Finklea declared to Dr. Brawlcy that he had no recall of the days prior to

his incarceration and last recalled taking his son to mect his grandparents and he felt like that was

* . probably in mid-July. ROA p. 195-196. He stated that he next recalled waking up in his cell and

had no idea why he'was there. ROA p. 196, She concluded that Finklea has a memory deficit that
supgests brain damage that ‘is consistent with anoxia. ROA p. 198. Importantly though, dr.
Brawley confirmed that she cannot give any opinion as to whethcf he is malingering on whether he
does not remember what happened from mid-July. ROA p. 200, 1. 1-15. Dr. Brawley also noted
that he saw some motor deficits in her testing. ROA p. 228-229.
Dr. Kenncth Gaines - Neurologist

The neurologist, Dr. Kenneth Gaines, testified that he opined as a results of his testing,

that Finklea had suffered an anoxic brain injury as a result of a self-inflicted hanging after his

incarceration. ROA p. 206. The injury resulted, he stated, from a luck of oxygen during the

altenpt and described him as scverely impaired neurologically after the incident. ROA p.

206-207. He described Finklea as being near brain death at the time of the hanging. However, Dr.
Gaines determined that he tested the cognitive arca and ciid find a recent memory deficit, but that
he found “his Jevel of cognitive function to be largely intact and consistent with his previous
training.” ROA p. 208, 1. 9-19, He did find some additional physical movement disorde;s
consistent with someone who had anoxic brain injury. Dr. Gaines opined that the memory
impairments were permanent in nature and were not reversiblc. RbA p. 209, 1. 5-10.

On cross-examination, Dr. Gaines conceded thét he was not there to render an opinion on

whether Finklea had the ability to understand the proceedings or confer with his lawyers. ROA p.,
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210. He confirmed that he had spoken with the Appellant about his memory and was told that there
was a period about one month prior o the hanging that he does not recall. [Iowever, Dr. Gaincs
conceded that he would have no way o substantiating whether his alleged memory loss around the
events of the crime and the cvents of his suicide are true. ROA p. 217, 19-25.
Q. Basically bottom line, Doctor, you’re saying that his claim of a memory
loss of the events
surrounding the murder in this casc and his hanging is consistent with the

. anoxic event he suffered because of a self-inflicted hanging: is that correct?

A. That’s correet.

Q But bottom line, you can’t say whether that memory loss exists or doesn’t
exist other than it’s -- his claim is consistent with, but there’s no way to.
verily whether that’s true or not, is there?

A That’s correct.

ROA p.223,1.13-24. Also, ROA p. 225,1. 11-p. 226, 1. 2.
Dr. Donna Schwartz-Watts

Dr. Donna Schwartz-Watts noted that in her interview with Finklea that she was
concerned about the existence of brain damage. R;OA p. 236. She noted that after his hanging
incident that a neurologist did not think that he would regain conéciousness. ROA p. 237. She
testified that she diagnosed him with a “cognitive disorder not ot'lierwisc spgqiﬁcd” which suggests
some brain damage but not dementia based upon the anoxia that caused long-term and short term
memory impéirments.

Dr. Watts also diagnosed him with “adjustment disorder.” She based this on the scverity of
the lepal stressors he was under now with family and health issues. ROA p. 238. She noted the
medication that he was on to control fuctors including anxicty. ROA p. 238-240. She opined that
the medications would improve his level of [unctioning,
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Concerning the assistance prong for competency to stand trial, she opined that :

.. 1U's my opinion with a reasonablc dcgree of medical certainty, he clearly

- has a rational and factua! understanding of these proceedings. Even given his brain

damagg, his .

current level of functioning -- and you have to keep in mind, when you have brain
damage, not all of your brain cells dic. So over -- the farther away he gcts from his
injury, some of his brain functioning is going to improve. His brain cells that were

- not killed can begin to function again. So over time he should be getting better, So

certainly his present mental state is not inconsistent with somebody that’s had brain
damage, but right now he ccrtainly has a rational and factual understanding of these
proceedings.

B The concerns I have -- and, Your Honor, he has an ability, he has a present
capacity to assist Ms. Kimbrough in his defense. He’s self-protcctive (o a degree
that he’s able to be, He clearly trusts his lawycrs. He’s very forthcoming. For
example, today when I was cxamining his mental status report, | got the date wrong
and he corrceted me. [ had the date wrong by a day and he was ahle to tell me it was
the 26th today instead of the 27th, so he has a present capacity o pay attention. ]
think he has a present capacity to take notes.

The concern I have is his reporting that he does not have memory from the
time of the summer preceding a few months before this crime until after he was
returned from the hospital. -
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ROA p. 241-242, 1. 21. Dr. Watts opined that the memory loss was consistent with an anoxic

episode. His last memory before the events were dropping off his son in mid-June. She felt the fact

that the memory loss predates the actual crime gave it clinical weight to her. ROA p. 243. She

admitled that no one can know if it was true because it would be based on Finklea’s own rcporting.

ROA p. 243-244.

Dr. Watts noted that she had worked on amncsia cases before including the Duncan Proctor

case. She noted that there were differences becausc Finklea has a co-defendant with a prior legal

history. She opined to a reasonable degree of cortainty in her field that “for whatever reason, he

certainly has brain damage is a reason , that hc is not giving you details about what happened

before, during and afier this crime and that it will limit™ the defense. ROA p.248,1.7-12.

On cross-examination, Dr. Watts confirmed that Finklea has a rational and [actual
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understanding of the proccedings, that he can assist his counsel (although heéan_nol relate facts
conc»¢ming the specific incident) and that he can assist couhsc] in jury selection. ROA 252-253.
She noted that his current memory problems arc not that severe. ROA p. 252-253. She confirmed
t_h_z?t .Fhere was no way to tell if he was tclling the truth about his memory loss. ROA p. 253-255.
She stated that Finklea has many reasons to lie - shame, guilt, and his family. She noted that
Proctor was similar except the therc was no co-defendant in that case and the death penalty was not
at issuc.

As to the Dusky factor’s Dr. Watts opined:

Q. And I think this will just be breaking down a little more some of the

questions T asked you al the beginning. He docs understand the proceedings

b

against him today, he understands that he’s facing the death sentence and he
understands that he’s charged with murder and another crime, doesn’t he?

Xi):] A Yes

He understands what those charges arc, what the elements arc and what the

@ punishment of thosc crimes are?

A Yes. |

Q. I—fe understand who his attorneys arc and what their job is?

A Yes.

Q. He understands what the role of the Solicitors are in this case?

A. Ycs.

Q. He understands what the Judge’s job is?

A. Yes.

Q. He understands the process of the jury, how they're involved and how they

work and what their duties are?
A. Yes, he does.
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Q. He can consult with his attorneys about what's going on in court, he
understands what they say and they understand what he says?

A. Yes.
Q. And as the court’s going on today, he understands what we’re doing today,
’ doesn’t he?
A, Yes. He’s certainly not at an agreement. He’s been paying attention to my

testimony. I've watched him, he’s paid attention to all the cxperts today.

ROA p. 258-259.

Dr. Watts on redirect responded that if the codefendant Theodore Davis or witness Robin
Gripper testificd, that Finklea's lack of memory of the incident would not assist them in asking
probing question about the incident. ROA p. 260-61. Dr. Watts opined that she could not give an
opinion on whether or not tﬁe defensc, as opposed to the defendanll, had the ability to reconstruct
the knowledge of what happencd because she had not seen all the sources of information. ROA p.
265.

After this hearing, the trial court deferred ru"ling until testing could be compictcd that was
presented in the testimony.

August 10, 2007 Hearing
Finklea’s testimony at the Compctency Hearing

On August 10, 2007, a follow-up competency hearing was held. During that proceeding,
Iinklea testificd. ROA 312- 341. He tostified that he understood the charges agéinst him and that
the date of the crime was in August 2003. He stated that his last memory prior to the crime was
when he took his stepson té his grandparents. ROA 313, Hc stated that his next MCmory was

waking up in jail. ROA p. 314.
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On cross-cxamination, Finklea stated that he did not recall taking Robin Gripper up to

Michigan or renling a car. e stated that he did not recall coming to court after his release from the

hospital. He confimmed that he was able to assist his counsel, other than the mcemory issue, and was
-awarc what the judge and jury’s role was. ROA 318. He described the fact that Davis is his brother

- in- law and he last recalled seeing him in May and met Fuller in the middle of June. ROA 319. He

recalled telling people in August that he had no memory why he was in custody. ROA 320-322.

Upon the court’s inqiiiry, Finklea recounted his family history. This included how long he
had lived in §.C. (October 2002), his movements from Alabama and Michi gan, his wifc and
children and his reasoning [or choosing to live in St. Matthews. ROA 323-324. His employment
history, his educational background, and the particular medications he was on. ROA 324-326. He
described his rcasoning for leaving exnployménl in May from Selectron to get back .ihto physical
condition to re-join the military. ROA 329, 332.

On redirect, Iinklea denied remembering Walter Sykes or any security guards. ROA 334,
He recalled using the ATM previously. Iowever, he denicd recalling having a nine millimeter gun
or cariridge. ROA 335. He testified about other matters rclated Lo clothing he posscssed. ROA
335-337.

Other [vidence

Deputy Duane Peake testified that he met with the Appellant on August 7,2003 in
Monroeville, Alabama along with Deputy George Brothers. After giving Miranda warnings, he
discussed the murder with the Appellant who initially denied any knowlcdge. ROA 345, 1. 9;19.
When he was tovld thal his codefendant, Theodore Davis had given a statcment that he was there, he

stated “I wasn't there.” Aficr a video was played , Finklea was asked who right there and they said
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to hum thal it was him. At that point, Deputy Pcake stated (hat Finklea responded: “well if that’s

me, 'm fu-ked “ and fell to the floor crying. Once they got him up, he stated: “well if that’s me,

don’t rémember it.” ROA 346, 1. 10-20, ROA 3585. This interview was before any suicide attempt
by the Appellant. ROA 346-347.
Competency Ruling
At the conclusion of the hearing on August 17, 2007, Judge Newman, relying upon the
Wilson case’s factors, ordered the state to open its filc to the defense and provide any defense or
any assistance in restructuring the fats and events that date. ROA 395-396. Also ROA 401-402.
Solicitor Myers asscried that they had given about all of their file, but concluded that they will
worked with them on it. Ile stated that they had already gone further in providing material in the
case than they were required to do. ROA 396,
August 24, 2007 Hearing
On August 24, 2007, the competency hearing continucd. Dr. Richard Fricrson, the court

appointed neutral expert and a forensic psychiatrist testified about his assessment. ROA 412-447.

‘He stated that he did his evaluation of Finklea on February 28, 2007 and March 12, 2007. R. Tr.

415. Ile stated that he was assisted by Dr. Marla Domino and a neurologist. ROA 416. Dr.v
Frierson stated that in his opinion, he understands the charges against him and the possible
punishment, he can cxplaih what the charges are, he is aware of the dutics of the defense counscl,
the judge and the prosccutor, and the jury. ROA 418, Further, >he opincd that Finklea understood
the difference bctwccn. guilty and not guilty, the serious nature of the charge and to control his
behavior in court. ROA p. 418. Dr. Friérson stated that Finklea was able to converse with his

counsel what he remembers and trusts his counsel, ROA 419.
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Dr. Trierson stated that Finklea does suffer from a major depressive disorder . He stated
that this has been treated and he has shown a favorable response 10 it. ROA 419, He states that
this has no impact on his present competency. Id.

Concerning the alleged amnesia and anoxic brain injury, Dr. Frierson stated that he had

- reviewed the Lexington medical records and had him examined by their neurologist, Dr.

Miroslav Culuric as well. Dr. Ffierson opincd that the amnesia for the cvents of the offense is not
a per se bar to compcténcy. He stated that in his teaching curriculum, he teaches about the casc,
Wilson v. U.S. who suffered from amnesia due to a head injury. He stated that in Wilson, it was
held that the amnesia was not a bar (o competency per se as long as there is abundant cvidence in

the case to negate all claims of innocence and that Wilson required a separate hearing after to

determine whether there was significant prejudice to the case. ROA 421. He noted that the
second stage was a legal dctermination. However, he stated from a psychiatric standpoint, amnesia
is not sufficient by itscll Lo render a person incompetent to stand trial. ROA 421-422.

Dr. Fricrson stated that there was cvidence of ammnesia, but it is-not-a-bar to compctence.
ROA 422, Hc found evidence of anoxic inj ury by the twitching of face muscles (hypoxic
myoclonus) and some claimed incontincnee. ROA 423-424. Hc also read report of additional
spinal damage (rom the hanging. ROA 4235,

Dr. Frierson confirmed that there is no way to dctcrmine if Finklea is malingering
concerning his loss of memory for that length of time. ROA 436. However, he stated it did not
matter to him whether the amncsia was real or malingcred because his opinion on competency
would be the same. ROA 437, However, he asserted that he had no reason to suspect that he was

malingering since the injury to the brain is documented and the symptoms are not uncommon.
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ROA 437. Like the other experts, Dr. Frierson stated that Appellant reported his memory after the
incident as being at the I.exington County detention center. ROA 437.1le reported to Frierson thal
it went back to mid-J ﬁly. He reported other matters to him , but he stated he did not recall being in
Alabama before his arrcst.

Dr. Frierson declined to opine whether amnesiy significantly impaired the faimess of 2
trial. ROA 441-442,

Argument at trial

The defensc argued that they had the burden of proof. Counsel Kimbrough asserted that the
findings of all the experts were éonsistcnt. ROA 447. She relicd upon Wilson and sought to
address thc Wilson factors to suggest that he was not competent. ROA 449-456.

The state asserted that Finklca was competent to stand trial. le noted the additional
disclosurc that hé was done pursuant 1o the Court’s directive. He pointed out that the video showed
one pcrsovn entering the security guard’s office who has been identified as the defendant. He notes
that the victim is.seen.coming out and then falling to his death. ROA 458. Solicitor Myers stated
that they had provided a witness list for the guilt phase, re-created the three to four weeks of
allcécd amnesia. He poinied out the evidence of womanizing and drugs happened beforc the
amnesia period. He stated that the work product notes and list of potential witnesses was provided.
ROA | 459. Sec also ROA 476-477.

Judge Newman opined that Finklea was competent to stand trial, Particularly, he opined
that the test was whether the defendant has sufficient prescnt ability to consult with his lawyer
with a reasonablc degree of rational understanding and whether he has a rational as well as a

factual understanding of the proceedings against him. ROA 462-463. Ile stated that the defense is
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actually secking the trial court to extend and make a constitutional ruling that bars execution of a

person who does not remember what he did , which the court refused to do. ROA p.463,1.4-18.

'I‘Hc trial court concluded:

g

As to the issue before me, | find that the defendant is competent to stand
trial. I do not find that the defense in this casc is at such a disadvantage that the

. defendant’s right to a fair trial would be deprived given the measures that the Court

took pursuant to the Wilson case and also pursuant to the Stubblefield case (o help
ensure that the defendant receives a fair trial.

[ believe that given the test in our state regarding competency to stand trial
from the Proctor case, the State versus Reed -- in the State versus Reed, the Courl
indicales that the test is not whether he’s actually cooperating with his lawyer, but
whether he has thc mental capacity to do so. I find that he has the mental capacily to
cooperate with counsel. I find that his ability to assist counsel coupled with the
discovery disclosures by the State meets the constitutional test.

And [ find that thc -- without the Court attemplting to determine
whether or not he is, in fact, suffering from amnesia to the extent that he says
that he is, since according 10 the witnesses, therc is no test that can or has been
given to make a complete assessment of that issue, maybe hc is amnesic or maybe
he’s not, [ don’t know, bul giving him the bencfit of the doubt based on the
testimony and based on the Court’s ruling assuming that hc is, [ nevertheless find
that he is competent (o stand trial. [, therefore, find that the defense has failed to
meets its burden of proof by a preponderance of the evidence.

ROA 463-465. The trial court noted that the competency evaluation had been ordercd over the

-defensc’s objection.

Defense counsel Kimbrough, however, denied that they were asking the trial court to

a constitutional fﬁling. ROA 466.

make

The trial began on August 29, 2007 after jury selection. At the outsct, the Appellant was

placed under oath by his counsel concerning a penceral concessions of guilt 1o be made by his

counsel at the trial, although still challenging whether he was the shooter and the arson charge.

ROA T112-1119. At the conclusion of the guil( phase, the Appellant was convicted of the

chargcs.
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During the penalty phase, the defense called Dr. Tora Brawley, the defense psycholagist

and Dr. Richard [rierson, the court’s expert concerning the mental status and alleged amnesia.

"ROA 21 16-2130, p. 2162-2177. As noted above, defense counsel did not call Dr. Donna

. Schwartz Watts or the neurologist Dr. Kenneth Gaines. As defense counsel advised the trial court

aL'lfxat time: “after consultation with Dr. Watts. We believe all of the information we need
has heen presented.” ROA 2198, 1. 4-10.

After the dcath sentence verdict, Judge Newiman, adopting the procedurcs in Wilson v.
U.S., supra,, entered and order concluding that a new trial was not necessary and concluding under

the Wilson factors that Finklea was compelent and the alleged amnesia did not undermine the

trial’s fairness. The extraordinary order speaks volumes about the [airness:

THE COURT:

.. the casc of State versus Finklea, will go down in-the annals of human history as
4 very sad and tragic casc. By all accounts, you havc a fellow, Mr. Davis -- Mr.
Finklea that is, not Mr. Davis, Mr. Finklea, who grew up in Alabama on hard times,
seemed to work his way irom there out to west -- the north west, ended up in, |
guess, in the Seattle, Washington area, got married, had a child and family out
there. :

And then, at some point, is in the service, did an excellent job in the service,
became a lcader of men in the servicc and won the friendship and confidences of a
lot of excellent officers in the service and appcared that he was an excellent officer
as well,

Then left the service, ended up here in South Carolina. Apparcntly, in a
distraught, dejected, depressed state or some sad state because of whatever he --
whatever joys and successes that he had cxperienced in the military, he no longer
experienced here in Columbia and ended up working these temporary scrvice jobs,
including the job at Selectron. It appearcd that he missed the military, wanted to gct
back in the military, could not get back into the military and resorted to criminal
activity. And based on the testimony ol the case, the criminal activity included
dealing drugs. :

And it appears he spent his wift’s money while she was in Iraq and decided
that he needed to try to get some money and thought he could get money at
Selectron and was willing to do any and everything to get that money, including
robbery and killing, which he did.

Then left South Carolina, went back to Alabama after participating in the
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killing of Mr. Sykes and burning his body. And then was arrested in Alabama,
brought back to South Carolina where he tried to kill himnself and was almost
successful in killing himsel[ and suffered serious, permanent injuries, including
what has been testified to be amnesia concerning for the period of time of about a
month or -- a few weeks belore the killing of Mr. Sykes to a few weeks after..
But the window of opportunity of this amnesia was - it wasn’( that long. So, in
many ways, his casc is not unlike 2 lot of cascs of people who come to court and
cannot account for the actual criminal offense that they’re accused of doing cither

' because they were high on drugs, passcd oul, blocked it out of their minds, refused

to allow themselves to remember, blotted it out for whatever reason, And in most
instances, it’s nol as significant a situation as that of M. Finklea.

But courts are often confronted with situations where the defendant is
represented by counsel and the defendant is telling his lawyers, T don’t
remember, I don’t know what y’all are talking about, I don’t remember any
of that. So the court has to figurc out ways to address that concern by ensuring that
the defendant, despite not being able to remember or recall events, that the
defcndant nevertheless is afforded a fair trial.

And, in this case, taking everything in the light most favorable to Mr,
Finklea as far as whether or not he had amnesia, the Court fashioned a
remedy on the #ssumption and presumption that he did have amnesia. And
that remedy was to have the State turn over all of its evidence, that it intended to
open its files to give discovery to the defense 1o hel p the defense reconstruct any
defense and to make certain that the evidence in the case negated all reasonable
hypotheses of innocence.

The State did that. We conducted the trial. The defense moved for a
continuance. The Court denied the motion for a conlinuance, but instructed the
defense that should the State call any witness that you have not had an opportunity
to interview that you wan (o talk to, that you think that you're being surprised by
the testimony, the Court will reccss the trial, if necessary, give you an opporlunity
to talk with those witnesses to be sure that the defendant, Mr. Finklea, is being
adequatcly represented.

There werc no requests during the trial for any reccss, stopping early for the
Court to give the defense an opportunity to tatk to any witness. In fact, all of the
witnesses who were called, 1 believe, other than law enforcement officers, were
peoplc who were known by Mr. Finklea or by the defense.

They included co-workers, people who worked ai Selectron, eithcr worked
with Mr. Finklea. The one guy who says that Finklea threatcncd someone on the
job, he was a co-worker of Mr. Finklea, something that Finklea would have had no
problem of recalling because this was far in advance of this alleged amnesia.

The other co-workers who testified involved the security people at
Sclectron. These were people who the delense certainty, through all of thousands of
dollars that the State invested in helping the defendant, ensuring the defendant
would have an adequate defense, including investigators and medical witnesses, the
delense certainly had an opportunity to investigate and Icarn all they might want to
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be -- should have learned about the Sclectron security officers, one of whom Mr,
TFinklea killed. And those folks included pcople who were there as fcllow workers

~around the time that Mr. Sykes was killed or the supcrvisors.

The other witnesses who testificd were people well known 10 Mr. Finklea
well in advance of this period of alleged amnesia included his sister-in-laws and
close family people or people he either lived with, traveled with or knew well. And
they testified concerning cvents well in advance for the most part of the -- of this
perind of allcged amnesia, except perhaps the lady who said that she went with him

- 1o Michigan, T believc it was, to pick up this gun, but that witness also testified to

other events involving Mr. Finklca and what he was doing at around the time.,

And that Mr. Finklea’s period of amnncsia is what he said it was and the
doctors said it was, then evidence concerning those other witnesses were witnesses
that he certainly could have shared with his counsel.

Mr. Finklea had an opportunity to address the jury during the coursc of the
trial and madc his plea to the jury in a clcar fashion.

I'don’t know what more the defense could have been able to do had Mr.
T'inklea told you everything that he did during that period of time that he says hc
cannot remember. For the most part, his steps were retraced by his own folks and by
the State and by law enforcement.

It's clear that he went to the airport and rented a car. It’s clear that he went
by Scleetron the night before the murder and talked with the people therc and asked
them questions that he already knew thc answers to or questions that involve -- that
helped him in planning this murder.

' He was caught on tape that night wearin g a jackct which was the samc

Jackel he wore when he worked there and took his Job picture, his photo L.D., they

had him in the computer system, they
casily identified him. He dropped that 1.D. the hight of the murder.

And what was rcpresented initially to be these blurry photographs
ended up being quite clear to me, particularly the photographs that were
presented during the penalty phase. The photographs -- the video that was
taken not by the ATM machine, but by the overhcad Selectron security system
and the witnessces who identified Mr. Finklea as being the person in the vidceo,
I think the evidence was overwhelming that that was, in fact, Mr. Finklea in
the video and that was, in fact, Mr. Finkiea who shot Mr. Sykes twice, that is
Mr. Finklea who set him on fire and that is Mr. Finklea who could have
assisted him and had some opportunity to come to his senses, but never did.
He left him (o die after
shooting him and sctting him on fire.

Now, the fact that he had no prior record and the fact that in some other

venues, he may have gotten a life sentence, didn’t work for him here in Lexington. .
- County where he got a death scentence.

[ believe that he had a fair trial from the Court’s perspective of what the
Court could do. Whether or not he had the best advocacy on his own behalf, that’s a
PCR question for somconc else to determinc whether his lawycers were effective in
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representing him.

But from the Court’s perspective in providing money for his defense,
making sure that he got a fair trial, and [ can’t think of anything else the Court could
have donc to make the playing field anymore level for Mr. Finklca considering the
hand that he dealt himsclf when he tried to kill himsclIf.

There were witnesses that the State paid for the defensc or investigators,
including the forensic -- Doctor Donna Schwartz-Walts, forensic psychiatrist, other
psychiatric people, medical people, neurological people and criminal investigator,
none of those folks testified during the trial for him, though some of them were
present in the courtroom during portions of the trial.

So I think that the model set forth for dcaling with the -- with situations
similar to this through this Wilson case was a good guidc by the Court to follow in
trying to assurc a fair trial. And having taken this opportunity to revicw the trial to
dctermine whether or not the amnesia affected his ability to have a fair trial, | find
that he had a fair trial bascd on (he Court’s pretrial orders and also bascd on
the apparcnt lack of prejudice to him and based on the-overwhelming
evidence of his guilt,

It’s - this case of Mr. Finklca’s guilt and Mr. Finklea being the trigger
man who Kkilled Mr. Sykes was one of the strongest cases I’ve ever seen, the
evidence was overwhelming. [ don’t belicvc -- well, 'l be amazed if anyone in
the courtroom had any doubt that the jury would find him guilty based on the
overwhelming cvidence presented that showed his guilt, not only his guilt of being
involved in the crime, but his guilt in being the trigger man.

Of course, he offered a defensc to say that the co-defendant was wearing his
clothes and hid murder -- hid those clothes behind his mother’s housc in Alabama
and nonc of that appeared to havc any credibility,

It was fairly cloar based on the evidence presented that based on the video,
the clothing, the DNA evidence, other forensic evidence and al] the evidence taken
as a whole, that Mr. Finklea killed Mr. Sykes and that there are very aggravating
circumstances that would causc the jury to impose the death penalty despitc the [act
that he did not have prior criminal convictions.

Of course, the jury was given an instruction concerning mitigating
circumstances to include the circumstances of his health and just the overal]
situation that he found himself in at that time of trial.

So based on all of that, I deny the motion for a new trial. I reaffirm the
Court’s prior milings. And I find that having conducted this hearing post-trial, T
find that the amnesia that he claimed did not affect his ability to get a fair trial
in this casc and I find that he did, in fact, have a
fair trial. And that’s the order of the Court.

ROA p.2320,1.19-p. 2329,1.22.

ANALYSIS
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The Sixth Amendment to the United States Constitution guaraniees a defendant the right 1o
effective assistance of counsel. Strickiand v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984). The United Statcs Supreme Court has established a two-pronged test Lo
establish incffcctive assistance of counsel by which a PCR applicant must show (1) counsel’s
performance was deficient, and (2) the deficient performance prejudiced the defendant. Strickland,
466 U.S. a1 687, 104 S.Ct. 2052; Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989). Under the
sccond prong, the PCR applicant “must show that there is a reasonable probability that, but for
counsel’s unprofessional crrors, the result of the proceeding would have been different.”
Strickland, 466 11.S. at 694, 104 S.Ct. 2052. “A reasonable probability is a probability su-fﬁcicnt to
undermine confidencc in the outcome of the trial.” Simmons v. State, 331 S.C. 333, 338, 503
S.E.2d 164, 166 (1998); Vasquez v. Stare, 388 S.C. 447,456, 698 S.L.2d 561, 565 (2010). Under
Strickland and its progeny, Finklea must demonstrate that, but for counsel’s failures to investigatc
and present cvidence of his post-traumatic stress disordcr , there is a “reasonable probability” tha
a jury would not have sentenced him o death. A reasonable probability is ““a probability sufficient -
to undermine confidence in the outcome.” “To asscss that probability, we consider the totality of
the available miti gafion cvidence-both that adduced at trial, and the evidence adducced in the
habeas proceeding-and reweigh it against the evidence in aggravation,” Porter v.

McCollum, - U.S. ----, 130 S.Ct. 447, 453-54, ---. Ed.2d ---- (2009) (per curiam) (internal
quotalion marks and brackets omitted).

Under the constitutional standard we employ when rcvicwing ineffective assistance of
counsel claims, we must first determinc whether counsel’s performance “fell below an objective

standard of reasonablencss™ and so was constitutionally deficient. Strickland v. Washington, 466
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U.S. 668, 688, 104 S.Ct. 2052, 80 1..Fd.2d 674 (1984). Counsel has an obligation to perform a

thorough investigation of the defendant’s background or make a reasonable decision that such

' inveétigation is unnecessary. See Wiggins v, Smith, 539 U.8. 510, 522-23, 123 S.Ct. 2527, 156

L.Ed.2d 471 (2003). * This obligation cxists even if the defendant is reluctant to cooperate or
disclose mitigating evidence. Sec Harries v. Bell, 417 F.3d 631, 638 (6th Cir.2005). See Williams
v. Taylor, 529 U.8. 362, 395, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) (holding that counsel were
incifective because they “failed to conduct an investigation that would have uncovered extensive
rccords graphically describing Williams® nightmarish childhoed, not because of any strategic
calculation but becausc they incorrectl y thought that state law barred access to such records™);
Strickland, 466 U.S. a1 689-91, 104 S.Ct. 2057 (stating that “counsel has a duty to makc reasonable
investigations or to make a reasonablc decision that makes particular investigations unnecessary”
and that “strategic choices made aftcr less than complete investigation are reasonable” only “to the
extent that rcasonable professional judgments support the limitations on investigation™); Johnson
v. Bagley, 544 F.3d 592, 600 (6th Cir. 2008) (finding deficient performance where counsel failed
to read filcs obtained from a state agency that would have revealed a different miti gation strategy);
Jells v. Mitchell, 538 F.3d 478, 478 (6th Cir.2008) (finding deficicnt performance where counsel

failed 1o investigate and locate files revealing the petitioner’s unstable and abusive home

'See, c.g., Rompilla v. Beard, 545 .S. 374,392,125 S.Ct. 2456, 162 L.I'd.2d 360 (2005)
(post-conviction experts [ound petitioner * ‘suffers from organic brain damage, an extreme mental
disturbance significantly impairing several of his cognitive functions’ *); Wiggins, 539 U.S. at
518,123 S.Ct. 2527 (** *|Dletailed social scrvice records [ | recorded ... [petitioner’s] borderline
retardation.” *); Williams v. Taylor, 529 11.8. 362, 370, 120 S.Ct. 1495, 146 L.Fd.2d 389 (2000)
(posi-conviction testimony showed petitioner “was *borderline mentally retarded,” had suffercd
repeated hecad injuries, and might have mental impairments organic in origin™).
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environment or to present such files to the cxamining psychologist).

In Rompilla, the additional mitigation evidence showed that (he petitioner was bcaten by

 his father with his hands, fists, leather straps, belts and sticks, was subjected to yelling and verbal

abusg, was locked by his father “in a small wire mesh dog pen that was filthy and excrement
filled”; was isolated as a child without contact with other children; and suffered from organic brain
damage that significantly impaired several of his cognitive functions. 545 U.S. at 391-92, 125
S.C1. 2456. The aggraVating cvidence was a murder committed during another felony and by
torture, and a prior conviction [or rape, burglary, and theft. In Wiggins, the petitioner expericnced
s¢vere privation and abuse in his first six years of life, and physical torment, sexual molestation,
and repeated rapc thereafier in foster carc. ‘The aggravating evidence consisted solely of his crime,
drowning a 77-ycar old woman in a bathtub and ransacking her apartment. In Williams, new
evidence showed the petitioner had been severely and repcatedly beaten by his father, had been
committed to the custody of the social services bureau, had no schooling beyond sixth grade, and
was borderline mentally retarded. The aggravating evidence included a previous conviction for
armed robbery, burglary, and grand larceny beforc the murder for which he received the death
penalty, and aftef it two auto thefts and violent assaults on elderly victims as well as an arson in

jail. *

“Cf. Porter, 130 S.Ct. at 448-51 (counsel failed to present evidence the petitioner was his
violent father’s favorite target, had once been shot at by his fathcr who beat him when the shot
missed, had heroic military service, and suffered from brain damage that could manifest in violent,
impulsive behavior; he had been convicted of another violent fclony committed during a burglary
and the same course of events that resulted in the murder for which he received the death penalty);
Pinholster v. Ayers, 590 F.3d 651, 674-79 (91h Cir.2009) (cn banc) (the jury did not hear that
petitioner sullered vicious and repeated physical abuse [rom his step-father and grandmother; had
suffcred organie, pre-frontal lobe brain damage; and was placed in 1 home for emotionally
disturbed boys then in a state mental hospital).
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The Applicant has still not allcged with any specificity any evidence that was not presented
other than a series of conclusory statements. The only information is that Dr. Cherry declined to

present her basis for the impression of PTSD when questioned in more detail. In addition neither

- Dr. Watts or Dr. Gaines were called to testify, although they testified in the comﬁetency hearing.

However, defense counscl declared at the conclusion of the sentencing phase: “after consultation
with Dr. Watts. We believe all of the information we need has been presented.” ROA 2198, 1. 4-10.

Respondent submits that the Petitioner’s fact private investigator was David MacDougall.
The defense also retained Carolyn Graham as a fact investigator for mitigation purposes. The
record presently is limited to what was presented at the proceedings and what was not. At the
time of the sentencing hearing, the Applicant had cvidence from Dr. Cherry that she had an
opinion that Finklea suffered from Post-Traumatic Stress Disorder and teslified about it. ROA
2149-50. 2160-6 1>. Dr. Cherry indicated when Finklea's asthma inhaler gave out, hc starled
having PTSD symptoms. ROA 2151. Dr. Fricrson opined to the jury that Finklea suffcred from a
“major depressive disorder — single episodc and amnesia resulting from a hypoxic brain injury.
ROA 2166. Dr. Scﬁwarlz-Wat'ts 1;ad earlicr opined in camcra that he suffered from an
adjustment disorder and a “cognitive disorder not otherwisc specified.” ROA 237-239. Dr. Gaincs,
the defense neurologist, testified about the anoxic brain injury and its effoct on Finklea’s present
memory impairment. ROA 206-209.

The defense counsel were also aware that Finklea had military cxperience prior to the
crime and presented. it in_mitipation. Evidence was presented to the jury by his grandmother
Johnnie Finklea (hat he was a good child until he went into the military. ROA 2048-51. Sgt. Major

Turner presented 1o the jury military training and rccognition rewards that Finklea reccived and
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had declared him to be “the best soldier that I had in 20 years of scrvic,:e” and that Finklca was
someane he would want to be in combat with. ROA 2097-2107. Evidence was prescnted that
Finklea had scrved from 1991- and scparated from the service on April 24,2002. In particular,
it was devecloped that he had trained in dealing with hazardous material in emergeney situations
and medical training. ROA 2107. First Sgt. Smith testificd to the sentencing jury that Finklea had
been kicked out of the military due 10 asthma, but was 1 model soldier. ROA 2133-34.

The record does not presently reflect whether the defense team and mitigation
investigator Carolyn Graham investigated whether the diagnosis of P1'SD arose from Finklea's
military experience. Interestingly, in contrast to that suggestion was cvidence that Finklca was an
excellent soldier by those involved with him in the military and that they would want to be in
combat with him. This is inconsistent with one who sufters from PTSD. Further, itis clear that
the defense team investigated Finklea’s military record by their presentation. What is strikingly
absent from this record is Wh¢ther he was ever treated in the military for PI'SD or subsequently
prior to the incident,

The record also does not reflect the friends and {amily who the miligations and fact
investigators interviewed about family and childhood abuse, the information they provided 10
the defense team and whether information and cvidence was not presented. As stated above, the
evidence reflects that famil_y member and fricnds Erica Middleton, (ROA p. 2035-2039), Johnnie
Lec Finklea (ROA p. 2039-2043), Curtis Biunt (ROA p. 2043-2047), Johnnie.Finklea (ROA p.
2048-2051), Betty Finklea Peoples (ROA p. 2051-2061 ), Nicole Finklea Fantroy (ROA p.
2061-2074), Vincent Smith (ROA p. 2131-2138), Cherena Roland (ROA p. 2138-2149)

testificd.at trial. The Applicant has not indicated what other fricnds and family members should
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have been called.
Further, the records indicate that the Applicant retaincd a forensic psychiatrist — Dr.

Schwartz, a forensic psychologist — Dr. Brawley, a neurologist — Dr. Gaines, and a mitigation

.. investigator. The Applicant does not indicate what other particular expert witnesscs or type of

exbcrf witness he now indicates should have heen retained by reasonably effective counsel prior
to the trial. Ilowever, Respondcnt acknowledges the Applicant’s current counscl, prior to the
time of this filing indicated as potential witnesses, in addition to Dr. Maddox (former Dr.
Schwartz-Watts), Dr. Susan Knight, a forensic psychologist and forensic social worker J aﬁ
Vogelsang. (Email of July 20, 2017).

In the December 22, 2010 Return and molion, the Respondent , pursuant to SCRCP, Rule
12(e), moved the Court for a more definitc statement in a timely manner or to strike the allegation
because it is too vague and ambiguous. Return, p. 20. The Respondents asserted it cannol be
expected to rcasonably respond to the broad claim without a precise statement as to what evidence
of childhood trauma the Applicant now claims existed at the time of trial that should have been
used, lﬁ the Jénuary 15,2016 and June 2017 amended application, the Applicant has set forth no
additional facts to address the conclusory statement and in facf merely rcpbats it.

Similarly in the amcnded application in 10(a) , the Applicant adds the phrase “and other
neurological and mcental health impairments” yel fails to set forth with any specificity — afler
five years of investigation what “other neurological or other impairments” he is suggesting that
he suffers from that was not presented at the trial or was known or should have been known by
trial counsel Soltis and Armstrong. Tnstcad, the Applicant has amended the Application in June

2017 to include the phrasc: “other neurological and mental health impairments, including a
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significant family history of members suffering seizures due to degenerative brain damage and
brain anomalies,” [lowever, he docs nol indicate the particular fumily members this cvidence

applies, the nature of the diagnosis of the seizures and brain anomalies, or whether this

~ information was either known or available to the defensc tcam and mitigation investigator or

- the defense leam’s expert witnesses prior to the trial.

Should the Applicant salisfy the needed specificity, the allegation of incltective assistance
of counse] would probably then raise questions of fact that cannot be conclusively refuted by the
rccord. The Respondent requests a hearing to fully resolve this issue and demand adequate

specificity of the individual claims. See Sharper v. State, 279 S.C. 264, 305 S.I.2d 247 (1983).

GROUND TWO - Closing Argument Objection Issue

In his second ground for relief, he complains that defense counsel should have objected to
Solicitor Myers argument. He claims that during the State's closing argument at penalty phasc,
Solicitor Myers argued that the jury should sentence Applicant to death, in part, because the

applicant had his 15-ycar-old stepson selling drugs for him.

as Applicant’s
stepson. His mother, Teresa Finklea, Applicant’s then wife, was deployed to Afghanistan at the
time of the offenscs [or which Applicant was convicted and sentenced to death. Rcspondent
submit that the Applicant cannot proved either deficient performance or prejudice under
Strickland v. Wushington. There is an evidentiary basis in the record for the comments.
The Argument
During the argument, Solicitor Myers made the following comments:
Now, let's talk a little bit about evidence for the defendant, let's go over
some things for him. He. put up some farnily members, he putl up some friends .

They said, oh, he was respectful when he was young. He wus a caring person when
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he was young. He dressed well. e was nice to his rclatives, They enjoyed secing
him, said that he was a good father to .the son, JEEER. 11 Washinglon state even
though when he got out of the Army, he was already $21,000 behind in child
support. When he got out in April, he gets a letter in September, he's already

~ $21,800 behind.

llis ex-wife said it was an ugly divorce. She wanted him to grow up, wanted
him to act better, become a man . .

Well, what about that girlfriend and son in Texas, a good father to
= him? '

MS. KIMBROUGII : Objection, Your Honor.

THE COURT: Objection sustained.

MR. MYERS: What about .Teresa, his other ex-wife, and her son,
BERER . who lived with him, good father to him? Had him selling drugs.
C.ood father to him? That's for you to decide.

And then they had two military men that came in, wonderful soldier,
outstanding Icader, led people, taught him how to fight, combat, how to kill, if
nceessary, for your country. He tatked other people into taking classes. He picked
good crowds. He was the leader. He picked the good people to hang around. They
also taught him first aid to render to a — not only to a fellow human being, to a
fellow soldier, taught him that.

/l/7 But you know what, when I hear all of these people testify, and I made some

e notes down here, they talk about, well, you know, that's not the Ron I knew, that's

'X&\\\> ‘ not the Ron I remember, that's not the Ron Finklea that I'm associated with. [ just
can'l believe it, can't understand ii.

ADP 2220-2221
The Solicitor also argued:

He's manipulated Teresa, his new ex-wife, taking her money living
high while she's defending our, country in Iraq, [Ie's manipulated her.

He manipulated Tatisha going with him to Alabama coming back and
selling drugs. He manipulated Sherry Bolin and Irena Fuller when he was living
with them and selling his drugs to the Mexicans. He manipulated Brandon, his
stepson, into selling drugs for him and then he wants to put a bullet in his
head, ...

ROA 2234, 1. 3-13.

The Record Evidence Supporting the Argument
In the statc’s case, they called SR ARIREER o 2 witness. [le testified that his

stepfather Ron Finklea pave him an sealed envelopc when he dropped him off at Aunt Nadinc’s
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in Sandy Run which he carried with him to Michi gan in June or latc summer. AGREEEET stated that

) Finklea told him that if somcthing happened to htm, he was supposed to give it to his mother

Teresa. ROA (693 Robert Fuller from Michi gan, BNEENE AREERXY crandfather testilied that

- his daughter Teresa was in Irag at the time of the trial. ROA 1696, Thmugh Robert Fuller, in the

- -gLiilt phase, the state introduced State Exhibit 89, the unredacted letter Finklca gave his stepson

was introduced in the penalty phase In Exhibit 89, it stated :*Tell my son [ love him and RESIERE
already knows whal was what, I kinda let him in on it, I didn’t tell him that’s Y he had the lettcr.
.. .BE son, please change, U R headed down a dead cnd street, U-R just likc Tommy,
and T know if I came across U. T would put a bullet in your head, having said that Pooh,
please listen 2 your mother. . . . State Exhibit 89,91, ROA 1914,1. 17- 1916,1. 3. Scc
specifically ROA 1915, 1. 25-p. 1916, 1.3 (publishing “B S son, please change, U_R headed
down 4 dead end street, U-R just like Tommy, and I know if T came across U. [ would put a bullet
in your head”). :

During the penalty phase, the State also called Sherry Bolin to testify.” Bolin testified

S Sherry Bolin testified initially in camera. ROA 1847-1861. Counsel for Applicant made an
objection to her testimony asserting that thcy were advised that thé proffered evidence would
suggcest that Finklea was involved in drug dealing and particular crack. ROA 1848. Counsel
Kimbrough argucd that since the Applicant was never charged with the crimes and dales were
unknown, that the evidence would violate the Eighth Amendment and Gardner v. Florida, 430
U.S.349,97 8.C1. 1197, 51 1..Ed.2d 393 (1977). The Statc urged that the evidence would reveal
that Bolin would testity that the first day Applicant and his wife moved in with them that they
busted him for selling drugs out of their house. ROA 1849, The State asserted that two weeks
later, they had another indication that Applicant was still selling drugs out of his house and

- threatened to kick him out of the house along with his wife and stepson. ROA 1849. The State

asserted the evidence was admissible as bad character evidence of the Applicant under State v.

Shulder, 353 S.C. 176, 184, 577 S.E.2d 438, 442 (2003) (during the sentencing phase, the trial judgc

may permit the introduction of additional evidence of aggravation in order Lo aid the jury in

determining whcther to recommend a dcath sentence). Counscl Kimbrough urged that Finklea’s

drug dcaling had nothing to do with the August 3, 2003 incident. ROA 1850. In carnera, Bolin
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that Finklca, his wile Teresa and her son BEEEEN AR i ved with them three to four months
just a‘ftcr they had ‘gotten out of the army. Bolin stated that the first day they moved in Bolin's
hon{e; Applicant started selling crack cocaine to the Mexicans in (he neighborhood. ROA 1863,
Tn response, Bolin spoke with Irina Fuller and they confronted Finklea who apologized for
*‘disrCSpccting our home and said he wouldn’t do it again.” Id. Bolin recalled a couple of weeks
later that she was playing basketball with BEEEE 2nd as a result of a conversation between thetn,
Bolin spoke again with Irina about talking with Finklea and telling him that he could not
continue to sell drugs out of her house or he would have to leave. ROA 1865.% Bolin stated that
she also knew that | RIS “N DR also dealt drugs.. Bolin stated that Applicant told her
that JEgEE worked for him. ROA 1865-66.

Pertinent to this ground, the following testimony was presented:

Q. Did Ron Finklea ever talk about anyone else dealing drugs on his behalf?

A, Yes.

testified that before Teresa Finklca’s second tour of duty, the first day the Finklea’s moved into
their home, the Bolin’s caught them selling crack cocaine to Mcxicans in the neighborhood.
ROA 1856. Sherry stated that she taught to Irina about what to do with this and she told Applicant
that they could not do this and he apologized “for disrespecting our house and he said he would
not do il again.” ROA 1856. Finklea stated that he had no source of money was selling the drugs

- lor money. Sherry (estified that R was living with them al the time. Bolin teslilied that a

couple of weeks later, Sherry was playing basketball with AN and based upon a
conversation she had with him, Bolin talked with Irina again about confronting Applicant because
he cannot sell drugs out of the house. ROA 1857.

Bolin on cross-examination admitted that she did not call the policc or make a report. ROA
1859. The trial judge subsequently determined this evidence was admissible as proper penalty
phase cvidence of the character of the defendant and additionally not a surprise to the Applicant
due to the pretrial filings. ROA 1861. No issue concerning the admission was raised in the direct
appeal.

6 Irina Fuller testified and confirmed the conversations she had with Finklea about
dealing drugs with thc Mexicans and to stop doing it. ROA 1868-1871.
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Who?

FRENR.

BoSEpED ABREEFN, his stepson?

Yes,

Did you have any independent knowledge of whether this was true or not?

I did not.

But that’s what Ron Finklea told you, or that’s what Ron Finklea was talking
about,

Yes.

ROA 1866, 1. 11-23.

Analysis Why the Ground Is Without Merit

Respondent respectfully submits that Applicant has [ailed to show deficicnt performance

or prejudice under Strickland. Simply put there was no viable objection that Applicant could

have madc 1o the closing argument which characterizes the admitted evidence about Finklea

asserting that B4JEHE was a part of his drug opcration,

In State v. Durden, 264 S.C. 86, 212 S.E.2d 587 (1975), our Supreme Court sct forth the

parameters of permissible prosecutorial argument:

in23A C.J.S. Criminal Law § 1107, closing arguments, similar to that of

the solicitor in this casc, are discussed as follows:
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"So long as he stays within the record and its rcasonable inferences,
the prosccuting attorney may legitimately appeal to the jury to do their full
duty in enforcing the law, or (o return the verdict which he conceives it to be
their duty to return under the evidence, and may employ any legitimate
means of impressing on them their true responsibility in this respect, as by
stating that a failure to enforce the law begets lawlessness. Thus, hc may in
ctlect tell them that the people look to them for protection against crime, and may
illustrate the cflect of their verdict on the community or society gencrally with
respect to obedience to, and enforcement of, the law; he has the right to dwell on
the cvil results of crime and to urge a learless administration of the criminal law;
and he may ask for a conviction, or assert the Jury's duty to convict. He may argue
with reference to any matter which the jurors may properly consider in arriving at
their verdict, and may point out as well the matters which they should not
consider."

Durden, 264 S.C. at 92, 212 S.E.2d at 590.

Il Solicitor's closing argument remains within the record evidence and the rcasonable
infercnees therefrom, no error occurs, fd. Undoubtedly, a Solicitor may argue the State's version
of the testimony presented, and furthermore may commenl on the weight to be accorded such

testimony. See Staie v. Rzl/}’(zldl, 318 8.C. 110, 456 S.E.2d 390 (1995); State v. Allen, 266 S.C.

468,224 S.I:.2d 881 (1976). On the other hand, a closing argument may be held improper wherc

it appeals to personal bias or arouses the jury's passions or prejudice. See Durden, supra; State v.

White, 246 S.C. 502, 144 S.L.2d 481 (1965)”

7 “[The Fourth Circuit| has a two-pronged test [or determining whether a prosecutor's
misconduct in closing argument so infected the trial with unfaimess as to make the resulting
conviction a denial of due process.” United States v. Wilson, 135 F.3d 291, 297 (4th Cir. 1998)
(quoting Durden v. Wainwright, 477 U.S. 168, 181 (1986)) (internal quotation marks omitted). Ta
prevail, Applicant must show that (1) “the | solicitor's] remarks were improper” and (2) the
remarks “prejudicially affectod |his] substantial rights so as to deprive (him| of a fair trial.” Id.
Factors the court should consider includc: :
(1) The degree to which the [solicitor's] remarks had a tendency to mislead the
Jury and to prejudice the accused; (2) whether the remarks werc isolated or
extensive; (3) absent the remarks, the strength of compctent proof
introduced to establish the guiltl of the accused; (4) whether the comments
were deliberately placed before the jury to divert attention to cxiraneous

49



72

Our Supreme Court has held specifically that "[a] solicitor's argument concerning the
credibility of the State's witnesses based on the record and its reasonable inferences is not crror.”
State v. Caldwell, 300 S.C. 494, 505, 388 S.E.2d 816, 822 (1990). See also Rajfaldt_.. supra (the
State Inay comment on the credibility ol witnesses in argument); State v. New, 338 S.C. 313,318,
526 8.E.2d 237, 239 (Ct. App.1999) (the Solicitor responded lo New's objection by indicating her
comments were not outside the record, but instead were based on common knowledge: "It's a
common known, it's a well-known fact.... He has testified against someone, hc will be
considered-[a rat]" and the court affirmed finding the Solicitor's comments regarding the witness’s
credibility were reasonable inferences from the cvidence in the record). See Caldwell, supra
(finding Solicitor's remarks referencing credibility of critical State witnesses permissible and
directly related to the evidence where common sense biases of the witnesses were apparent from
the record). See Cdldwe!!, 300 S.C. at 506, 388 S.L.2d at 822 (no improper bolstering where
Solicitor argued State's witnesses were credible and "should be admired for their fortitude in
telling the truth about their own family member"); Stafe v. Copeland, 278 S.C. 572, 579, 300
S.E.2d 63, 68 (1982)(Solicitor's statement that defendant's accomplice and State's key witness was
" 'going to prison for at Icast-I submit to you for somewhere around twénty years' " was not
bolstering even though accomplice-witness received complete immunity {rom prosecution in

cxchange for his testimony, because evidence showed he would be sentenced later for various

matters; (5) whether the [solicitor]'s remarks were invited by improper
conduct of defensc counsel; and (6) whether curative instructions were
given to the jury. These factors are examined in the context of the entirc
trial, and no one factor is dispositive.

United States v. Lightly, 616 F.3d 321, 361 (4th Cir. 2010) (internal quotation marks and citations
omitted).
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other crimes he committed elsewhere); ¢f United States v. Creamer, 555 F.2d 612 (7th
Cir.1977)(no bolstering where purposc of prosecutorial exchanges with witness was to establish

p'fessures under which witness testified by pulting before the jury the witness's understanding ol

-his.plea agrcement and what would happen o the witness if he did not testify truthfully);

Commonwealth v. Gurney, 413 Mass. 97, 595 N.E.2d 320 ( 1992)(prosecutor's argument was

permussible inference from facts presented at trial and not bolstering where he stated in closing that
police officers and complainant were credible because their lestimony was reasonable and they
had no reason to target defendant with false accusations).®

A petitioner claiming ineffective assistance of counsel must show that his attorney's
performance was so inadequate as to violate his Sixth Amendment rights. Strickland v.
Washington, 466 U.S. 668, 687 (1984). Strickland's two-part test governs claims of ineffective
assistance of counsel. Under the first or “performance” prong, the petitioner must show that his

counsel's representation “fell below an objeclive standard of reasonableness.” Id. at 688. A court

8 See Evans v. Thompson, 881 ¥.2d 117, 125 (4th Cir.1989) (no habeas relief on the petitioner's
claim that counscl was ineffective in failing 1o object to the prosecution's assertion that he was &
multiple murderer where *[dcfense counsel testified that he chose not to objcct to the prosecutor's
argument because he felt an objection would only have emphasized the matter before the jury™);
Curry v. Warden, No. 6:07-2933-11FF -WMC, 2008 WL 3887648, at *11 (D.S.C. Aug. 21, 2008)
(finding the petitioner was not entitled to habeas relief on claim ol ineffective assistance of counsel
for fatlure to ohject to prosecutor's statement in closing argument where, inter alia, counsel
testified as to his strategic reasons for not objecting); see alsv Hansford v. Angelone, 244
F.Supp.2d 606, 613 (E.D.Va.2002) (“Constitutionally effective assistance does not requirc the
assertion of every possible valid objection. Indeed, it is frequently better to remain silent rather
than to draw attention 1o the matter.” (intcrnal quotation marks and citations omitted)); Roberts v.
Bowersox, 61 T.Supp.2d 896, 91113 (L.D.M0.1999) (petitioner failed to demonstrate prejudice
from counscl's failure to object to proscoutor's “references to petitioner's sexual abusc of family
members, conduct in kindergarten, jailhouse fight involvement, and car dcalership burglary”
where “[t]he evidence regarding petitioner's prior bad acts had mainly been introduced by
petitioncr in an effort to show that he suffered from a mental disease or defect which precluded
him {rom forming the requisile mental state”; the court noted that the “information was not ncw Lo

-the jury and therefore [ ] was not so prejudicial as to affect the outcome of the trial™),
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considering a claim of ineffective assistance must “indul ge a strong presumption that counsel's

conduct falls within a wide range ol professional assistance; that 15, the defendant must overcome

the presumption that, under the circumstances, the challenged conduct might be considered sound

trial strategy.” /d. at 689. Undcr the second or “prejudice” prong, the petitioner must show “that

there 15 a rcasonable probability that, but for counsel's unprofessional errors, the result of the
proceeding would have been different.” /d. at 694, “A reasonable probability is a probability
sufficient to undermine confidence in the outcome.” Id. When assessing prcjudice, a court “must
consider the totality of the evidence hefore the jury.... [A] verdict or conclusion only weakly
supported by the record is more likely to have been affected by errors than one with overwhelming
record support.” Id. at 695. If the defendant fails (o prove either deficicney or prejudice, then the
defendant's ineflective assisiance of counsel claims fail. 1d. at 697,

Deficient performance has not been shown by the failure (o object. First therc was
cvidence presented m the~ penalty phase that Finklea statcd his stepson was involved in his drug

operation. ROA 1866. Further, in State Lxhibit 89, 91, Finklea wrote : “RSES8 e son, please

change, U-R headed down a dead end street, U-R just likc Tommy, and I know if I came across U.
I'would put a bulletin your head,” ROA 1914, 1. 17- 1916, 1. 3. The prosccutor’'s comments

that: “BEjiReE, who lived with him, good father to him? Had him selling drugs. Good father

to him?” (ROA 2220-21) and “he manipulated ¥, his stepson, into selling drugs for him
and then he wants 10 put a bullet in his head. ...” (ROA 2234, 1. 3-13) are supported by the
evidence.

Since there was evidence in the record to support a factual basis for each of the

comments, the Applicant has failed to show either deficient performance or prejudice under
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Stricklund. The ground is subject to summary dismissal.

GROUND THREE - Prison Adaptability Presentation Issue.

In ground three the Applicant contends that counscl was ineffective on both

investigation and preparation ol miligating evidence of adaptability to prison of Mr. Finklea. At

frviAal the defense presented the testimony of correctional expert James Aiken and psychiatrist
Dr. Anna Cherry who treated Finklea after his incarceration. In particular, Finklea claims
counsel’s presentation of Mr. Aiken’s assessment was a scant 3 pages in length and fell woefully
short in substance and detail. Her further characierizes that Dr. Cherry testified that Applicant was
a good inmate who looked after other immates in need, Her specifically claims the presentation
“amounted to a severely anemic and in cfiect of presentation without any underlying objcctive
testing or future risk assessment analysis.” Respondent submit that the defense team did a
reasonable investigation concerning the Applicant’s adaptability to prison. Deficicnt performance

and prejudice has not been shown,

Evidence About Prison Adaptability

As staled above , a summary of the testimony presented to the jury A review of the
record reveals evidence about Applicant’s adaptability and [uture behavior asscssment for

prison.

Dr. Anna Cherry, the contract psychiatrist with the Lexington County Detention
Center teslilied that she treated Finklea for major depressive episode and after he started having

nightmares “| realized that he actually had post-traumatic stress disorder.™ (ROA 2149-50). She
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stated that for pcople with PTSD talking about traumas can be upsctting and he spoke very little
about it. Finklea was not the type of inmate who declared he had a horrible childhood and woe is
“me. Dr. Cherry stated that he had required high doses of medications and he was actually doing

- fairly-well. She stated that little things can trigger PTSD symptoms and he started having panic

attacks and difficulty with littlc things that may be considered normal like an abscess on his thumb.

ty Lﬂ'

(2150). She stated he was morc concerned about traveling in chains to get to the dermatologist than

having the thumb taken carc of. Further, when his asthma inbaler ran out, he started having PTSD

symptoms, however, thc medications have started (o help out to control his depression. (ROA

2151).
Dr. Cherry’s observations of him as a person was that she saw him as 4 kind and gentlc

b

him more than anyone else she had treated. She stated that he was concerned for other pcople, has

soul out of everyonc she had treated. (2151). She stated she had morc respect for him and she liked
an instinct of telling who the good people are and who the bad people are with a good sense on the
inner working of human beings. However, he is not a judgmental person. She found him to be a

stabilizing influence in the jail and likely to de-escalate a situation rather than escalate it. She

stated that they would put people in his cell knowing that he would take care of them and he would

keep the environment peaccful. (ROA 2153). She testified that “T don’t know why, I'm guessing

that with all the trauma and the violence that he has experienced and given out and with the P'I'SD

symptoms with the severity that they were, I think he needs peace in his cnvironment to survive.”

(2153).
She stated that anything that is negative - anger or hatred - triggers his PTSD and the other

things inside him - and he docs what he can to make it more peaceful. She stated that she could not
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speak as to how hc was belore, but that was consistent with what other people said about his past.
She stated that he got along well with the corrcctional officers. She stated that he was not a

diSciplinc problem in the four vears that he had been there. She stated he had always shown her the

- utmost respect. (2155). Dr. Cherry stated that in her job she had learned about people and their

secrets. “Out ol respect for Ron and people he cares about, ’'m going to choose not to discuss those
things cven though it may help him, but just keep in mind that everyday something happens —”1
think but for the grace of God go 1.” (2155). She stated that she sces Finklea as fighting to not
become the kind of person that he could become a berson likc you and me. Dr. Cherry then
announced “God has saved your lile once, he'll do it again.” (2156).

On cross-examination, Dr. Cherry admitted that she was against the death penally. (ROA
2158-59). She also stated that she was the first person to diagnose T'inklea with post-traumatic
stress disorder in 2004. She stated she had diagnoscd il as depression and panic disorder. (ROA
2159)When asked whether he had disclosed cvents (o support the PTSD, Dr. Cherry stated that
when he started having nightmares they talked about whether he had traumatic events in his past.

She did not ask detailed questions becausc it was not her role. She stated it would have been

- “counter-therapeutic for me to delve into the details of abuse.” (ROA 2160). She stated that they

talked about it enough to understand that there was trauma in his past and that he responded 10
trauma like someone with PISD has. /d. When asked if the PTSD could come from Finklca laking
a gun and shooting Walter Sykcs twice in the head and setting him on fire, she respondcd that it
was a trigger for his symptoms getting worse, hut that she did nof believe it was the initial trauma.
But she could not answer yes or no il she knew. (2161). She stated that she was testifying because

she is an advocate for her patients - and that she had never advocated for or against capital
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punishment, (2161). (ROA p. 2149-2162)
Dr. Richard Frierson, an cxpert in forensic psychiatry testiticd that he evaluated

Finklea pursuant to court order. (ROA 2164). He opined that Finklea was competent to stand trial

-~ and he-was not mentally ill to the extent he would be unable to distinguish right from wrong or lack

-ability-1o conform his conduct to the requirements of law. He had a diagnostic impression that

Finklea clearly suffered from a major depressive disorder - single episode and appeared to be in
full remission when he evaluated him .(ROA 2166). He described Finklea's medical conditions of
asthma, knee injury, skin abscess and evidence of hypoxic brain injury due to his suicide attempt.
Ie opined that there was no evidence that Finklca was making up his amnesia and the memory loss
in 2003. (2167). (ROA p. 2162-2179)

James Aiken, a prison consultant and former employee of the South Carolina
Department of Corrections, testified as an expert in the field of prison adaptability. (2187). He
declarced that he had reviewed the documentation about Finklea., including his military, medical,
incarceration and records from his co-defendant. (2187-88). He stated that he did not scc Fiinklcarin
his military records involved in systematic violence against people or insubordination (o superiors
or using lethal weapons againél other people or disruptive activity. Instead he saw his patriotism.
(ROA 2189) He did not tind that Finklea was involved with any predator gangs or drug cartels or
drug trafficking. Particularly, he did not see any criminal record. (ROA 2189). Since he has been
incarcerated, he found Finklea to be well-adjusted , meaning not stabbing himself, no contraband
weapons or organizing escape or sexual predator activity or prison disruption. Ile was concerned
about a propcnsi;y 16 harm himself when in crisis. (ROA 2190). He found Finklea to be the lowest

probability on being a threat to other inmates duc 1o his history and his agc of beyond 30 years old.
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(ROA 2191). Sccondarily, he could be concerncd about someone attacking him because he has no
affiliation with gangs or security threat groups. Id. (ROA p. 21 79;2195).

Dcfensce counsel initially declared an intent to call Dr. Donna Schwartz-Watts as their

- final witncss. ROA 2197. After a break, however, the defense chosc not 10 call Dr. Watts “after

.consultation with Dr. Watts. We believe all of the information we need has been presented.” ROA

2198, 1. 4-10. [The record docs not reveal what Dr. Watts was prepared to testify in this area.’)
ANALYSIS
Respondent submits that the Petitioner cannot prove that counsel was deficicnt in
presenting evidence from James Aiken and Dr. Cherry 10 support that Applicant is likely to be

non-violent. At the penalty phase, trial counsel presented testimony from thesc two witnesses that

/&W ; Finklea was a nonviolent person who did not have any problems getting along with others. Aiken
-

Y>>

found Finklea to be the lowest probability on being a threat to other inmates due to his history and
his age of beyond 30 years old. (ROA 2191). Dr. Chérfy observations of him as a person was that
she saw him as a kind and. gentle soul out of everyonnexsbe had trcated. (ROA 2151)., had
conceméd for other people, had an instinct of telling who the good people are and who the bad
people are with a good scnse on the inner working of human beings and a stabilizing influence in

the jail and likely to de-cscalate a situation rather than cscalate it. (ROA 2153). . Judge Newman

9 As revealed during the competency hearing, Dr. Donna Schwartz-Watts noled that in her
interview with Finklea that she was concerned about the existence of brain damage. ROA 236.
She noted that after his hanging incident that a neurologist think not think that he would regain
consciousness. ROA 237. She testified that she diagnosed him with a “cognitive disorder not
otherwise specified” which suggests somc brain damage but not dementia based upon the anoxia
that caused long-term and shorl term memory impairments.

Dr. Walts also diagnosed him with “adjustment disorder.” She based this on the severity of
the legal stressors he was under now with family and health issucs. ROA 238. She noted the
medication that he was on o control factors including anxiety. ROA 238-240. She opined that the
medications would improve his level of functioning.

57




80

further instructed that:

You may also consider any nonstatutory mitigating
circumstances, including, but not limited to: ... the
dcfendant’s honorable service in the military ... and -
his adaptability to prison life.

ROA 2280-81.

A counsel's failure to investigate adequately for sentencing can be ineffective, thus,
violaling the performance prong ofStripkland. Emmettv. Kelly, 474 F.3d 154, 161 (4th Cir.2007).
The prevailing question is “whether the investigation supporting counsel's decision not to
introduce mitigating evidence of [the petitioner's] background was itself reasonable.” Wiggins v.
Smith, 539 1).S. 510, 523, 123 S.Ct. 2527, 156 1..Ed.2d 471 (2003); see also Rompilla v. Beard,
545 1.8. 374, 380, 125 S.Ct. 2456, 162 1..Fd.2d 360 {2005). In the context of a capital case, “[tThe
ABA Guidelines provide that investigations into mitigating evidence “should comprise efforts to
discover all rcasonably available mitigating cvidence and evidence to rebut any aggravating
evidence that may be introduced by the prosccutor.™ Wiggins, 539 U.S. at 524. However, counsel's
actions arc assessed in light of context and the [ucts “as seen from counscl's perspective at the
time™ 1d. “[A] strategic choice madc by counsel after a thorough invesligation is ‘virtually
unchallengeable.” * Emmert, 474 F.3d at 178 (quoting Strickland, 466 U.S. at 691); see also Stout
v. Netherland, Nos. 954008, 95-4007, 1996 WT. 496601, at *10 (4th Cir. Sept.3, 1996)
(*|PJrovided there is a conccivable strategic advantage to the decision not to introduce certain
evidence in mitigation, that choice is virtually unassailablc on collateral review.”). “|S[trategic
choices made after less than complete investigation arc rcasonable precisely to the cxlent that

reasonable professional judgments support the limitations on investigation.” Strickland, 466 U.S.
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al 690- 691. The Suprcme Court clarified that, “[iln other words, counsel has a duty to make
reasonable investigations or to make a reasonablc decision that makes particular investigations
unnecessary. In any ineflectiveness case, a particular decision not to investigate must be directly

assessed for rcasonableness in all the circumstances, applying a heavy measure of deference to

- - counsel's judgments.” /d. at 691. A petitioner's counsel does not have to mnvestigate every possible

avenuc of mitigation. See id., see also Emmert, 474 F.3d at 161

The Petitioner has failed to present what “objective testing or future risk assessment
analysis” the Applicant’s counscl had a constitutional requircment Lo present under the Sixth
Amcndment as a reasonable counsel under the mandates of Strickiand v. Washington,. The
allcgalion is silent as to that éhowing. In light of the evidence presented at the penalty phase,
Respondent submits that counsel did not perform deficicntly in failing to present an additional
prison risk assessrﬁcnt cxperl. Evidence presented by counsel] that Finklea was a well-behaved
prisoner, and had a reputation for being nonviolent was evidence of a positive ability to adjust to a
prison environment. See Skipper v. South Carolina, 476 U.S, f,71.2,106 S.Ct. 1669, 90 1..Ed.2d
1 (1986) (noting that evidence suggesting that defendant had been a well-behaved-and disciplined
prisoner in jail was evidence of adjustability 10 life in prison). That counscl did not present
additional | cvidence through an expert witness does not render counsel's performance deficicnl.
Counscl acled reasonably in presenting the mitigating evidence about Applicant’s character as
well behaved, that act of violence out of his normal character and that he was a stabilizing
influcnce in the jail. The e\'/idé:ncc presented through Aiken and Dr. Cherry relating 1o a prison
environment connected the specific characteristics- of the particular defendant to his future

adaptability in (he prison environment. This is what the Sixth Amendment required.
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Further, Respondent submits that Applicant cannot prove Sixth Amendment prejudice.
Regarding prejudice in the context of mitigation evidence, “[w]hen a dciéndant asserts prejudice
wﬁ'th -reSpcct 1o his sentence, the Court must ‘reweigh the evidence in aggravation against the
totality of available mitigating evidence.” “ Hedrick v. True, 443 F.3d 342, 349 (4th Cir.2006)

,7('quoting Wiggins, 539 11.S. at 534). The Fourth Circuit explained that:

The question a reviewing court must answer in determining whether a petitioner
was prejudiced by a failure to present such cvidence, then, is not whether the
cvidence was as “powerful” as the mitigation evidence in other cases, but rather
whether the cvidence was “powerful” cnough 10 offset the aggravating cvidence
and demonstrate a reasonable probability of a differcnt resul( in the petitioner's
case.

Yarbrough v. Johnson, 520 F.3d 329, 342 (4th Cir.2008). Further “[a] defendant who alleges a
tailure to investigate on the part of his counsel must alloge with specificity what the investigation

would have revealed and how it would have altered the outcome....” United States v. Green, 882

.2d 999, 1003 (5th Cir.1989).

. Additional testimony that Finklea was gencrally a nonviolent person and a good prisoner
who would likely bc able (o adapt to prison lifc without causing any further harm to anyone would
have added littic to the evidence that was presented, Applicant has not demonstrated a reasonablc
probability that had such expert testimony been presentéd, he would havc received a life sentence,
especially in light of the aggravating circumstances, and evidence alrcady presented about his
character. However, as evidence used to miligate moral culpability, such evidence is largely
cumulativc and not dispositive. See Wong v. Belmontes, 558 U.S. 15, 23, 130 S.Ct. 383,173
(..Ed.2d 328 (2009) (prejudice did not arise from a counsels' failure to use cumulative

“humanizing” mitigation evidence); Jackson v. Kelly, 650 F.3d 477, 482 (4th Cir.2011) (holding
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that prejudice typically does not arise from a counsel's failure to use anecdotal, cumulative
examples of abuse). This is not a case where Finklea’s trial counsel did not produce any mitigation
evidence or withheld cspecially helpful evidence supporting 4 theory that Finklea was not morally

culpable. See, e.g.. Wiggins, 539 U.S. at 535.

Further, the prcjudice assessment, in addition to the mitigation evidence actually
presented summarized within this pleading and proffered, must also include the cvidence in
aggravation which was presented to the jury under a Strickland analysis. In addition to the
crime, the evidence presented by the State showed that various evidence in aggravation was

presented to the jury for sentencing including but not limited to:

| The Applicant was in arrears of child support in 2002 in an amount around $21.800
(ROA 1829-1830, 1842),

2. 'The Applicant was about to be fired at Shealy Flectric before he began work at
Selectron and did not give proper notice. (ROA 1837);

3. The Applicant was terminated by Kelly Services for not showing up to work for three
days at Selectron. (ROA 1845);

4, The'Applicant was involved in illegal drug salcs. (ROA 1863-66)

5. The Applicant was scen selling crack cocaine. (ROA 1869-72);

6. The Applicant had a verbal altercatic)il»with Jonathan Peoples and thrcatecned him with
a hammer at Sclcetron and had to be calmed down (ROA 1874-1875),

7. The Applicant was known to have money problems. (ROA 1879);

8. The Applicant was perceived as a cocaine and marijuana drug dealer and involved in

inlerstate transactions (ROA 1880-1886);
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9. The Applicant threatened “to shoot Marissa in the head, burn her up and her family

will never find her” and throw her in the woods (ROA 1888-1 889);

10. Applicant worked with co-defendant Theodore Davis in the drug sales (ROA
"1891-92);

‘ Respondent respectfully submits that prejudice has not been shown Conlidence in the

outcome is not undermined. The allcgation must be denied.

CONCLUSION

Each and every allegation in the Application, as amended, not hereinabove either expressly .

admilled, denied, qualified or cxplained is hereby denied.
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