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TO THE HONORABLE SOUTH CAROLINA COURT OF APPEALS:

Appellant, the Clubs of Cherokee Valley Property Owners Association (the
“Association™) respectfully petitions the Court to rehear this appeal, pursuant to Rule 221
SCACR. Specifically, the Association requests that the Court reconsider its decision, which was
filed on October 16, 2019, dismissing this appeal on grounds that it raises claims not appealable
under S.C. Code Ann. §15-48-200 (2005), and the Association further requests that its appeal be
determined on the merits. Appellant submits that the Court has overlooked or misapprehended

the following primary points:



® @

1) The appealed claims are not within the ambit of the South Carolina Uniform
Arbitration Act (the “Act”); therefore, the Association’s right to appeal cannot be precluded by
Section 15-48-200 of the Act. Specifically, S.C. Code Ann. § 15-48-10(b) provides that .the Act
does not apply to “(1) Any agreement or provision to arbitrate in which it is stipulated that this
Chapter shall not apply....” The matters Appellant seeks to exclude from arbitration are
expressly exempted from arbitration by the plain language contained in that certain Declaration
of Covenants, Conditions and Restrictions for Cherokee Valley Phase IV the Summit Section 1
and 2 dated June 5, 2006 and recorded in the Office of the Register of Deeds for Greenville
County in Deed Book 2210 at Page 287 (the “Covenants”). An excerpt from the Covenants is
attached hereto as Appendix A, to emphasize the stark and unequivocal exemption of suits to
enforce collection of Association common expenses assessments under the Covenants. Appellant
seeks to exempt its assessment lien foreclosure action from arbitration. Indeed, the lower Court,
in communicating its conclusion to the parties, concedes the clarity of this exemption. See email
of The Honorable Judge Robin Stilwell attached as Appendix B hereto stéting,

“Counsel:

[ have read your respective orders. I agree that those claims that are exempt under 13.2
are exempted from arbitration....”

Yet, the lower court decreed that the exempt claims be subject to binding arbitration on its own
views of economy, essentially writing a contract for the parties unsupported by consideration and

contradicting the will and interests of Appellant and its constituent members. Matters falling

outside the Act are not subject to appellate prohibitions of the Act. See Ex Parte Messer, 333

S.C. 391, 509 S.E.2d 486 (Ct. App. 1998).



2) Appellant’s assessment collections and foreclosure actions are plainly exempt from
arbitration, and there is no other or independent basis for the Court to compel arbitration.
Appellant accepts the general wisdom of alternative dispute resolution: that such processes
generally present efficiencies and guard the economic interests of the public by avoiding waste

of precious judicial resources. Heffner v. Destiny, Inc., 321 SC 536, 537, 471 S.E.2d 135, 136

(1995). For the same reasons that the Supreme Court’s standing Order on mandatory alternative
dispute resolution contains exceptions, the Cherokee Valley Covenants have likewise excluded
from arbitration actions for collection of assessments. Such actions on assessments are lien
actions and require the specialized support and process, ultifnately to manage public sale of
private assets. Foreclosure is exempt from mandatory alternative dispute resolution, and
unsurprisingly, assessment lien foreclosure is exempt from arbitration under the Covenants and
thus the Act. It does not aid efficiency or économy to submit to arbitration matters that are
beyond the power of an arbitrator to administer. Moreover, the lower Court’s Order would
detrimentally shift dispute cost allocations. In assessment actions, the cost of recovery is taxed to
the assessment obligor; but here, the lower court has ordered that arbitration costs be split. In
sum, the lower court’s basis for transferring a foreclosure action to arbitration fails to serve

efficiency and economy and is entirely without any legal basis. See e.g. Stonhard, Inc. v.

Carolina Flooring Spec., Inc., 366 S.C. 156, 621 S.E.2d 352 (2005) (holding that it is beyond the

authority of the court to craft contract terms inconsistent with original intentions of the parties).

CONCLUSION: Appellant does not resist the bulk of the lower Court’s directive to the
Parties that claims for Covenant compliance- and adherence to construction standards be

transferred to arbitration, but as for Appellant’s action for foreclosure of its assessment lien and



injunctive relief claims which are contractually exempt from Arbitration and thus from the

appeal constraints of the South Carolina Uniform Arbitration Act, Appellant requests this Court

reconsider its decision.

FOX ROTHSCHILD, LLP

By: /s/ William B. Swent

" William B. Swent (Bar No. 13519)
2 W. Washington Street, Suite 1100
Greenville, SC 29601
Telephone: (864) 751-7600
wswent@foxrothschild.com
Attorney for Appellant
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4 Arborland Way
Greenville, SC 29615
Telephone: (864) 675-6010
gmorton@dmdslaw.com

John T. Crawford, Jr.

Mark Anthony Bible, Jr.

Kenison, Dudley & Crawford, LLC
704 East McBee Avenue, Suite 600
Greenville, SC 29601

Telephone (864) 242-4899
Crawford @conlaw.com
Bible@conlaw.com
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prepaid, to the following addresses: '

Gregory A. Morton, Esq.
Donnan & Morton, P.A.

4 Arborland Way

Greenville, South Carolina 29615

John T. Crawford Jr., Esq.

Mark A. Bible Jr., Esq.

Kenison, Dudley & Crawford, LLC
704 E. McBee Avenue

Greenville, South Carolina 29601

[signature block on following page]



® @
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Counsel:

[ have read you respective orders. [ agree that those claims that are exempt under 13.2 are
exempted from arbitration. For instance, suits to obtain a Temporary Restraining Order are
specifically exempted; suits on Injunction Relief are not. There is a very practical distinction. 111
revise the order accordingly.

Robin B. Stilwell
Circuit Judge, State of South Carolina
305 East North Street, Suite 315
Greenville, SC 29601

(864) 467-8408

From: Mark Bible <bible@conlaw.com>

Sent: Wednesday, August 21, 2019 10:24 AM

To: Stilwell, Robin B. Law Clerk (Kamairi Fayall) <rstilwelllc@sccourts.org>; Rohe, Joseph <
JRohe@foxrothschild.com>; gmorton@dmdslaw.com; Swent, William B. <
WSwent@foxrothschild.com>

Ce: Stilwell, Robin B. Secretary (Carole Ring) <rstilwellsc@sccourts.org>; Stilwell, Robin B. <
rstilwellj@sccourts.org>; John Crawford <crawford@conlaw.com>

Subject: RE: 2018CP2305047 Clubs at Cherokee Valley Property Owners Association vs SK
Builder :

*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise
caution before clicking any links or opening attachments. *** ‘

Mr. Touma,

We apologize for the delay in providing the Court with a proposed order on this matter. The
parties are unable to agree on certain terms and are hereby providing two versions of the
proposed order for the Courts consideration and decision. The Defendants proposed order
(attached) is the original version that I prepared and request be approved by the Court. The
Plaintiffs proposed order (attached in word and red-line PDF) is the version the Plaintiffs counsel
would like to be approved by the Court. Please provide these documents to Judge Stilwell for
review and decision. Should Judge Stilwell like to hold a teleconference or a hearing for the
parties to voice their respective position(s) as to the differences of each order, the parties are
happy to accommodate. Opposing counsel and I have discussed this matter and I have included
counsel of record in this e-mail. Please let us know if the Court needs anything further. Thank
you.

Sincerely,
Mark A. Bible Jr.

Attorney
bible@conlaw.com

cid:image001.jpg@01D55DA6.4072B030
704 E. McBee Avenue / Greenville, SC 29601
Ph: 864.242.4899 / Fax: 864.242.4844
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From: Stilwell, Robin B. Law Clerk (Adam Touma) < rstilwelllc@sccourts.org>

Sent: Tuesday, July 30, 2019 3:31 PM

To: Stilwell, Robin B. < rstilwellj@sccourts.org>; Mark Bible < bible@conlaw.com>; Rohe,
Joseph < JRohe@foxrothschild.com>; gmorton@dmdslaw.com; John Crawford <
crawford@conlaw.com> '

Cec: Stilwell, Robin B. Secretary (Carole Ring) < rstilwellsc@sccourts.org>

Subject: 2018CP2305047 Clubs at Cherokee Valley Property Owners Association vs SK
Builder

Good Afternoon All,

I have spoken with Judge Stilwell regarding this case. Mr. Bible, would you please compose an
Order granting Arbitration and email it to us in word format? Thank you.

Sincerely,

Adam G. Touma
Law Clerk to the Honorable Robin B. Stilwell

13th Judicial Circuit
Greenville: (864)-467-8407
Rstilwelllc@scourts.org

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and
may contain information that is confidential. If you are not the intended recipient, do not read,
copy, retain, or disseminate this message or any attachment. If you have received this message in
error, please contact the sender immediately and delete all copies of the message and any
attachments.
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k-] ATTORNEYS AT LAW

2 W. Washington Street, Suite 1100
Greenville, SC 29601
T: 864.751.7600 F: 864.751.7800
www.foxrothschild.com

JOseEPH W. ROHE, LCB, CCS
Direct No: 864.751.7668
Email: JRohe@Foxrothschild.com

October 24, 2019

VIA FEDEX

Honorable Jenny Abbott Kitchings, Clerk
South Carolina Court of Appeals

1220 Senate Street

Columbia, SC 29201

RE:  The Clubs at Cherokee Valley Property Owners’ Association - Appellants
vs. SK Builders, Inc.; Devoro Homes, LLC; Westchester Jordan’s Pass, LLC;
Westchester Ochlochkonee, LLC and RMDC, Inc. — Respondents
Appellate Case No. 2019-001622

Dear Ms. Kitchings:

Enclosed for filing is an original and six copies of a Petition for Rehearing, Memorandum in
Support and Proof of Service in the above case. Also enclosed is our Firm check in the amount of
$50.00 to cover the filing fee.

By copy of this letter, copies of the enclosed are being forwarded to counsel for the
Respondents.

Please return a time-stamped copy of this filing to me in the envelope provided. Thank you
for your assistance.

OX ROTHSCHILD, LLP
.0. Box 87
Greenville, SC 29602-0087
(864-751-7600)
Attorneys for Appellant

Enclosures
cc w/enc.: Gregory A. Morton, Esq., Attorney for SK Builders, Inc.
John T. Crawford, Esq. / Mark A. Bible, Jr., Esq.
Attorneys for Respondents Devoro, Westchester and RMDC
A Pennsylvania Limited Liability Partnership
California Colorado Delaware District of Columbia Florida Georgia Illinois Minnesota

103826ikl4cwl  New Jersey  NewYork  North Carolina Pennsyivania South Carolina Texas  Washington
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1. Fold the first printed page in half and use as the shipping label.

2. Place the label in a waybill pouch and affix it to your shipment so that the barcode portion
of the label can be read and scanned.

3. Keep the second page as a receipt for your records. The receipt contains the terms and
conditions of shipping and information useful for tracking your package.

Legal Terms and Conditions
Tendering packages by using this system constitutes your agreement to the service conditions for the transportation of your
shipments as found in the applicable FedEx Service Guide, available upon request. FedEx will not be responsible for any claim
in excess of the applicable declared vaiue, whether the result of loss, damage, delay, non-delivery, misdelivery, or
misinformation, unless you declare a higher value, pay an additional charge, document your actual loss and file a timely claim.
Limitations found in the applicable FedEx Service Guide apply. Your right to recover from FedEx for any loss, including intrinsic
value of the package, loss of sales, income interest, profit, attorney's fees, costs, and other forms of damage whether direct,
incidental, consequential, or special is limited to the greater of 100 USD or the authorized declared value. Recovery cannot
exceed actual documented loss. Maximum for items of extraordinary value is 500 USD, e.g. jewelry, precious metals, negotiable
' instruments and other items listed in our Service Guide. Written claims must be filed within strict time limits, see applicable
FedEx Service Guide. FedEx will not be liable for loss or damage to prohibited items in any event or for your acts or omissions,
including, without limitation, improper or insufficient packaging, securing, marking or addressing, or the acts or omissions of the
recipient or anyone else with an interest in the package. See the applicable FedEx Service Guide for complete terms and
conditions. To obtain information regarding how to file a claim or to obtain a Service Guide, please call 1-800-GO-FEDEX
(1-800-463-3339).

hitps://cloud.psship.com/index.php ‘ 10/24/2019



