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'

STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
: ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) NO.: 2019-CP-26-01732
City of Myrtle Beach, )
) Order Denying Motions for
For Itself and a Class of Similarly ) Preliminary Injunction
Situated Plaintiffs, . )
)
Plaintiff, )
)
vs. ).
. )
Horry County, )
)
Defendant. )
)

THIS MATTER came before the Court on the Parties’ cross-motions for
preliminary injunction. Having considered the motions, memoranda, exhibits, and
arguments during the June 14, 2015 hearing, the Court DENIES both motions.

Among other things, .a party seeking a preliminary injunction must
demonstrate that “it will likely succeed on the mgrits of the litigation.” Scratch Golf
Co. v. Dunes W. Residential Golf Props., Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 908
(2604). Although this element typically requires a party to make only a “prima facia
showing” that it is entitled to relief, Compton v. S.C. Dep't of Corr., 392 S.C. 361, 367,
709 S.E.2d 639, 642 (2011), this case is unusual in that both parties seek injunctive
relief on the same issue. Our appellate courts have nof addressed this issue, or
anythihg particularly cl('>se to it. With no case law interpreting the statutory
provisions the Paxrties i.nvoké, neither Party has established that it is likely to prévail

in this matter, so neither is entitled to a preliminary injunction.

33687143 vl Supp. App. 33 A
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Furthermore, this Court 1s aware of the decisions froﬁn the Supreme Court of
South Carolina, cautioning against the issuing of a preliminary injunction. See
Scratch Golf C’o. v. Dunes West Resid. Golf Prop., Inc., 361 S.'C. 117, 121, 603 S.E.2d
905, 907 (2004) (A preliminary injunction is a drastic remedy, which should be
cautiously invoked.). ‘ This Court can only issue a preliminary injunction where there
is a need to preserve the status quo, and based on the evidence presented, the one
thing that seems clear is that the conduct the Parties seeks to enjoin has gone on for
some time. If this Court were to grant either Parties’ request for inj_unctive relief, it
would upset rather than preserve the status quo, and such an approach is
inconsistent with the law. See Poynter Invs. Inc., Century Builders of Piedmont, Inc.,
387 S.C. 588, 586-87, 694 S.E.2d 15, 17 (2010) (A temporary injunction will only be
issued if necessary to preserve the status quo).

The motions of both Parties are the;refore DENIED.

The Court recognizeé that this case raises novel issues that should be decided
expeditiously. The parties are ORDERED to submit within one week a schedu'ling
order that sets a trial date no later than October 30, 2019.

[Electronic signature 6f the Honorable William H. Seals, Jr. to follow.]

2 ' ’
33687143 vl Supp. App. 34 '
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To: Joha Hoefer; Gillam, James

Ce: Golding, Hendetta; Lambert, Grayson; Chad Johnston; Watker Humphrey; Adigliere, Adam; Evans, Shella
Subject: RE: City of Myrtle Beach v. Horry County: Motion for Supersedeas

Date: Monday, July 15, 2019 9:58:53 AM

Counselors,

Judge Seals does not intend to stay the injunction. However, he is ordering in lieu of bond, that the City escrow
the monies collected. Furthermore, Judge Seals is Ordering that this case be mediated within 20 days from the
date he signs this Order. Judge Seals asks that Mr. Hoefer prepare a short Order to this effect, and that he
share same with opposing counsel before submitting to the Court for signing. Please advise me via email once
the Order has been submitted to the Judge for signing via e-filing. If there is any problem with finding a
qualified mediator within the 20 days, and the parties need the Court’s assistance, please let me know.

Best,

Chris Kinon

Law Clerk to the Honorable William H. Seals, Jr.

Circuit Court ludge, At-Large, Seat 6

103 North Main Street

Marion, South Carolina 29571

Ph: (843) 423-0446 | Cell: (843) 340-0892 | Fax: (843) 423-0535

From: John Hoefer <;Hoefer@Willoughbyhoefer.com>

Sent: Friday, July 12, 2019 4:33 PM

To: Gilliam, James <IGilliam@burr.com>; Seals, William Law Clerk (Christopher Kinon) <wsealslc@sccourts.org>

Cc: Golding, Henrietta <HGolding@burr.com>; Lambert, Grayson <Glambert@burr.com>; Chad Johnston
<Clohnston@Willoughbyhoefer.com>; Walker Humphrey <WHumphrey@Willoughbyhoefer.com>; Artigiiere, Adam
<AArtigliere@burr.com>; Evans, Shella <SEvans@burr.com>

Subject: RE: City of Myrtle Beach v. Horry County: Motion for Supersedeas

g"*** EXTERNAL EMAIL: This email originated from outside the organization. Please exercise caution
1_before clicking any links or opening attachments, ***

Dear Mr. Kinon:

t am writing In response to Mr. Gilllam’s email forwarding the County’s motion for stay or supersedeas of the
injunction granted to Plaintiffs against the County as set out Court’s orders of June 21 and July 10 in the above-
referenced matter. Of course, the City of Myrtle Beach, on behalf of itself and all others similarly situated, believes
that the County’s motion is not well-founded in law or fact. '

However, before burdening the Court with a return to the motion, | thought it prudent to inquire whether the Court -
desires a response from Plaintiffs? If the Court does desire such a response, | would appreciate your guidance with
respect to the time period within which it will require Plaintiffs to submit same.

In addition, it is apparent from.the County’s motion that it intends to continue in its assertion that Rule 65(c), SCRCP,
does not relieve the City from the requirement that security be posted for the injunction that the Court has granted.
Although the City continues to believe that the Court has properly applied the rule, we would note that Rule 62(c},
SCRCP, specifically permits the Court to “modify ... an injunction during the pendency of the appeal upon such terms
as to bond or otherwise as it considers proper for the security of the rights of the adverse party.” We would also note

Supp. App. 35
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that the County has continued to assert in its motion for supersedeas that an escrow of its uniform service charges is
a proper form of security. The City is, as it stated it would Inits previous submissions and arguments to the Court,
escrowing the monies it collects under the three ordinances it adopted to give effect to its local accommodations and
hospitality taxes and would welcome a modification of the Court’s order granting the injunction to formalize the City's
commitment to do so. This would obviate the need for the Court to address the issue of securlty in determining the
County’s motion for supersedeas. v

Thank you for your attention to and assistance with this matter.

John Hoefer

From: Gilliam, James <Gilliam®@burr.com>

Sent: Friday, July 12, 2019 2:20 PM

To: Seals, Willlam Law Clerk (Christopher Kinon) <wsealslc@sccourts.org>

Cc: Golding, Henrietta <HGolding@®burr.cam>; Lambert, Grayson <GLambert@burr.com>; John Hoefer
<|Hoefer@Willoughbyhéefer.com>; Chad Johnston <Clohnston@Willoughbvhoefer.com>; Walker Humphrey
<WHumphrey@®Willoughhyhnefer.coms; Artigliere, Adam <AArtigliere@burr.com>; Evans, Sheila ™
<SEvans@burr.com>

Subject: City of Myrtle Beach v. Horry County: Motion for Supersedeas

Dear Judge Seals:

Horry County filed the attached Motion for Supersedeas this afternoon, asking the Court to stay the
injunction while the County’s appeal is pending. The County is required by Rule 241(d)(1) of the
South Carolina Appellate Court Rules to make this motion to the circuit court before making it to the
appellate court. Time is cexrtainly of the essence for the County. I would respectfully request that this
Court rule on the County’s Motion for Supersedeas as soon as possible, to enable the County to raise
this issue to the appellate court without delay. Thank you in advance.

Jim

[:;_:___ James Gilliam * Parfner

AL * DE<FL *GA Founders Centre, 2411 Oak St. Sulte 206, Myrtle Beach, South Carolina 29577

MS o NC»SC « TN . main 843-444-1107 « fax 843-444-4729
igllliam@burr.com * wwy.burr.com

E Form E ith McNai Firm. P.A_ Efi 2018
360 Attorneys. 19 Offices. 1 Firm. Southeast Strong.

The information contained in this email is intended for the individual or entity above. If you are not the intended recipient, please do not
read, copy, uss, forward or discloss this communication to others; also, please notify the sender by replying to this message, and then
delete this message from your system, Thank you

Click here to report this email as spam.

~~~ CONFIDENTIALITY NOTICE ~~ This message is intended only for the addressee and may contain
information that is confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate
this message or any attachment. If you have received this message in error, please contact the sender
immediately and delete all copies of the message and any attachments.

Supp. App. 36
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Fram) GEar et ° AN

Tat 2]
Ca Gaition Memfay 1amhent, Soavicn; Cud khmator: Walver Momntoeg Adlabere Adeer Exzny €he; bn beeter
Bubject: RE: Cry of Hyrta Besch v. Homy Conty: Faction 1o Stay
Datum Virdnesdyy, Koly 17, 2019 9.01:24 AN
Attachmantss
090 001247
Dear Judge Seals:
Mediation cannot be productive given the current poslun: of this case. Ifthis Court ordera mediation, it would prove lo be nothing more than a charade and a
drain af p time and The City is desp to medinte this cnse before the County can seek appellale review. Thal much is clear. The County
will be happy lo mediate, Ifthe Cnly ngreed (or the Court ordered) a return to the stofus quo thal exisied prior to the Court’s injunction. In other words, if there

were a lilt or stay of the i would be appropriate, but othenvise, it is not.

Mareover, the County has grave concerns about the justificution for requiring a mediation at this alage. This case is new, as the Camplaint was filed on March

20, 2019. There ia no exigency juslifying n rush to mediation. The only pumose of n required medialion (which the County clearly opposes) would be to deprive
the County of its Constitutional right to seck uppellate review of the injunction. The County respects the Court’s ruling. It disagrees with it, but it respects it.

However, the County has the right to appen), and if this Court erders a swift mediation, it will create a Constitutional crisis.

The County regrets very much that this Court haa been swayed by the City's incorrect assertions of the law. Even in tha City's email below, they argue. *[Rule
65(c)) does not require a security or bond be posted to protect the enjoined party for any datnages that may be sustained.” ! am atlaching a 2007 opinion from the

Supreme Court. captioned Afwood Agency v. Black. T have highlighted the Courl.a p in Altcood, which states, “The dreuit court’s order requiring
only a nontinal security bond does not satisfy Ilulu Gﬁ(c) hcmuae it ly Lhe inj: ion ig proper instead of providing an amount sufficient lo
protect appellants in the event that the inj ly deemed fi "

Furthermore, Your Honor, as the County has pointed out again and again, there is no other purpose ta enter an injunction that to preserve the stafus guo, Unlike
the City, this is not counsel's opinion. This is the.law. | sm alyo ntlaching an opinion from the Supreme Court in 2010, captioned Poynier Invs.. Iuc. v. Century
Builders of Piedmont, Inc. 1n that case, the Supreme Court stated, “A preliminary injunction should izsue only if necessary to preserve the status guo ante, and
only upon a showing by the moving parly that without such relief it will suller irreparable harm, that it has a likelihood of suecess on the merits, and that there is
no ndequate remedy at law.” Respectfully, the injunction upsets and does not preserves the status quo and is clear reversible error.

1vis disturbing how little regard for the law tho Cily haa. At this point, the County has done all that it can Lo respectfully point out Lhe errovs that infect the
current injunction. As the Cily pointa out, currently, this Court alill maintains the power to fix them.

Jim

:_@::] James Gilliom » Pariner

AL «DE+FL »GA Foundrs Centra, 2411 Qak St Suite 203, hiyrile Beach, South Caroling 29577
MS ¥ NC«SC «TN rm0in 843-444. 1107 » Jan B43-434-3728
eliambuste com « oy by com

360 Aitameya, 18 Offices, 1 Firm, Southeast Streng. *

Tha Infarmation cantalned In thio emell is kxtended for the Indvidus) or entity abovo. If you are not ths Intended reciplent, plarse do not

1ead, copy, use, forward or disdoao thin communlealon 1o others; alao, pleass notlly the vender by replying to thia mesaago, and then

deleta this messagn bom yours systetn Thank you

From: John Hosler <[Hoefer@Willoughbyhoefer.com>

Sent: Wednesday, July 17, 2019 7:30 AM

Toi Gllltam, James <IGillam@burs.com>; Seals, William Law Clerk {Christopher Kinon} <wsaalslc@sccourts.org>

Cc: Golding, Henrielta <HGolding@burr.com>; Lambest, Grayson <Glambert@burr.com>; Chad Johnston <Cloh 1 s Walker } .
hoefer.com>; Artlgliare, Adam <AAstighere@buir.com>; Evans, Sheila <SEvans@burr.com>

Subject: RE: cny of Myrtle Beach v. Horry County: Motlon to Stay

Dear Mr. Kinon;
Plaintifls would offer for the Count's d the followii garding Mr. Gllliam's emall.
The Gity has not “severcly deviated” from its initlal position, bit merely compliad with the inyour July 15 els ic mall to the parties that the City submit a proposed order

directing the ity to escrow manies collecied on its secently enacted taxes In flcu of posting a band. The City's request that the Court modify its injunction order pursuant to Rule 62{c} to
provide for an escrow of the City's new tax revenues was consistent with (not contrary to) the Clty's prior suggestlon that It could escraw those funds, which it made in its written
respanse to the County’s motion for reconsideration, as well as orally In the July 10, 2019 hearing on same --2 supgestion borae out the County’s own argument regarding security for its
mation {or preliminary Infunction.

Contrary lo its assertion below, It is the County that Is misstating the requircinents of Rule 65(c). The rule does nol require a security or bond be posted “ta pratect the enfoined party for
any damages that may be sustained.” it requires only that the sccurily be *in such sum as the court deems proper, for the payment of such costs and damages as may be Incurred.”
Indeed, the rule’s reference to costs and damages that “may be” Incurred In the future reader any type of exact accounting and a dollar- lar-doﬂzrsecurlly, as the County implicitly argues,
Impossible ta ascertain. Further, Rule 62(c) expressly authorlzes the Court—while its orders granting injunction are pending on appeal - to modily same with respect to a bond or other
form of securlty. The direction to the City to escrow the new taxes it will collect 2s set out in the proposed arder modifying the injunction is imminenlly within the Court’s discretion
under Rule 62{c), and complies with the plain language of Rule 65{c).

As to the proposal of a July 24 mediation, which complles with this Court’s direction and approves a mediatar for wham the County expressed a preference, the County's true poshion is
lald bare: it simply disagrees with this Court’s authority to order the parties to mediate at this juncture, because the County believes that It &s unfalr to force it to medtate the case “In this
posture,” having been preliminarlly enjolncd on the primary legal issue. As to the Issue of availability of the Counly Administrator and County Council Chairman, the Court Is well aware
that both of the parties are palitical subdivisions with gaverning councils and that any potentlal settlement reached In principle by mediation would be subject to approval by those
respective bodles. A party Is simply required to have present someone with the appropriaie authority to settle a case, not any person in fcular. And, i briefs will
require the pantlies to state thelr settlement positions In advance of the actual mediation sesslon. Lastly, the Court should note that the County did not objact to the mediation being held
an August 1, which has also been reserved with Mr. Folkens and which Is within the twenly day perlod directed by the Court,

In view of the foregalng, the City submits that the Court sheuld issue Its order requiring the parties (o mediate within twenty days of the date of the arder with Mr. Folkens serving as
mediator, Should a date not open on his calendar prior to August 1, the inltlal medlation sesslon should be requlred to be held on that date. The City docs not object 10 2.5tay of further
praceedings in this Court if the County will mediate [n accordance with these terms.

Joha Hoeler

Supp. App. 37
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From: Gilliam, James QGillam@lwmrcom>

Sent: Tuesday, July 16, 2019 4:24 PM

To: Seals, Willlam Law Cleck {Chrlstopher Kinon) <wsealsle®scrouds ore>

C¢: Golding, Henrietta <tGalding@buer ram>; Lambert, Grayson <Glambert@bure comd; Chad Johnston <Clot wilk com>; Walker
<wHumohrey@Willoushtwhoelec.cams; Artigllere, Adam <AAntefisre@burr.com; Evans, Shella <SEvans@burr.com; John Hoefer mmmwmmmmm
Subjact: RE; Ciy of Myrtle Beach v, Horry County: Matlon to Stay

Dear Judge Seals:

In your email directive of July 15, 2019, you instructed the City's counsel to do two things: “prepare a short Order” and ta “share the snine with
opposing counsel belorg submillmg to the Court for signing,” The City sent the proposed order to counsel for the County at 3;17 p.m. and then one
minute later, at 3:18 p.m., the Cily emailed the Court with its pmposml.urdur

The City continues to misstate the law pertaining to the seemity required by Rule 65(c). The Court should take nate that tha City has soverely

deviated from its initial position regarding the.security requirements of Rule 65(c). The City initially toak the position that no security was vequired at
all, even though such a posilion ignores Rule 65(c). Now, in this propused order, the City continues lo disregard Rule 65(c) and argues that because it
could potentinlly raise revenue via taxes, no further securily js required. The City cites no Jegal authority for this position, because there is none. The
order that the Cily would have this Court enter violates Rule 65(c), which requires a parly oblaining an injunction to post adequate security to protect
the enjoined party for any d that may be ined, if the injunclion is reversed on appeal. ‘I'hat is all the County is requesting.

As for mediation, the Court should not vequire the parties to mediate at (his om‘ly junctura of this case, while an injunction (which has been appealed)
is entered against the County. There is no way fora gful scttlement ¢ to occur in this posture. Il this Court is intent on ordeving the
parties to mediate, the County respecthiilly requests that the order require the parties ta mediate within 60 days, not 20 dajs. Furthermare, the County
is unable (o attend mediation on the City’s proposed date of July 24. The County Administrater and Chairman of County Council will be in Washington
D.C. on that. day regarding beach re-nouxish t issues,

Lastly, if the Court woulil like, I would be happy 1o prepare a praposed crder staying the case.

Jim”
e James Gillism * Partuer
AL < DE »FL--GA Founders entre, 2611 Ca; St Sumtz T0€, Myt Beoch, South Carctine 29577
MS e NC+5C »TN gl $33-444-1107 » lav €43-144-1722 .

Ieifiemepburs.cam * peccerburtcomy

350 Anasneys. 19 Offcas, | Firm. Southesst Srang,

The Informaton contalned In this emali1s intended far the individual of antity above, If you ara not Lhe Intended reciplent, piease do nat
read, copy, use, forward of disdoso Bis communlcalion to others; also, pleass nolly tha sender by replying to this message, and ten
deleta fhls message fom your system. Thank you

From: John Hoefer <Hoefer®Willnughbvhosfer com>

Sent: Tuesday, July 16, 2019 3:18 PM

To: Seals, William Law Clerk {Ch her Kinan) lsfeBecrausts.orp>
Cc: Gllliam, James <Xilllam@bure com>; Golding, Henrletta <HGolding@hutr com>; Lambert, Grayson <Glamber @by cam>; Chad Johnston <Ciphnston®Willonshtvheelercom>;
Walker <l W com>; Artlgliere, Adoin <AArdiglisre@burr.cam>; Evans, Sheila <SEvams@hucrcom>

Subject: RE: Cly of Myrtle Beach v, Horry County: Motion to Stay
Dear Mr. Kinon:

I was in the process of discussing with my client yous email of 10:28 a.m. laday when I received notice of an clectronic filing by the County regarding its July 12 motion fora
stay and supersedeas of the Court’s June 21 and July 10 orders in the ebave-captianed ection. § would appreciaie it if you would please convey the following to Judge Seals
with respect to both of these matlers:

1. In pursuance of the Court’s July 15 dircction that the parties mediate the'matter, counsel for the City spoke with eounsel for the Caunty yesterday afiemoon. In that
conversation, counsel for the County, indicated that Kar Folkens, Esquire, would be an acceptable mediator in this matter, However, counsel for the County indicated that the
20 day period within ta conduct 8 mediation was not realistic, primarily based on thelr view that the panics would be unablc to sccure the services of a quality mediator in that
time frame,

2. Following that ion, I confirmed with Mr. Folkens® office thet he is avaltable to conduct a medistion on July 24, and continuing on August 1 if nccessary, and
communicated that ml’an—nnuon 10 counsel for the County in an cmall late yesterday alternoon, along with the Clty’s agreement to one of the County’s preferred mediators
(Folkens), In that communication, I asked 1hat counse! for the County respond by noon today to my email agrecing to Mr, Folkens as mediator and to a siay of the proceedings
in this court if the County would also agree to a siay of proceedings in the sppellste court(s) during the 20 day mediation period,

3. I received no fesponse from counsel to the Counly 10 niy email from late yesterdny afiesnoon, but interpret the County's 1 1:48 a.m. electronic filing today to be a response
declining my ly day oft

4. In their memorandum filed today, Counsel for the county appear to criticize the City for not yet having pravided to them a drafl of a proposed order that would give effect lo
the ruling announced by the Court in the email issued yesterday, July 15. The reason no drafl arder was produced for the consideration of counsel for the County was that T was
awaiting its response to my email from late yesterday sftemoon, as County’s position on the secured mediation with Mr. Folkens impacted o material term of this Court's
insiructions to the parties and could be included in the proposed order la the Coun addressing same. :

5. 1have now provided a proposed order to counsel for the County which addresses the matters desctibed jn your email yeslerdny moming. In addition, | have Included in that
proposed order further matter addressing the County®s filing today on the presumption that the Court does not desire a responsive filing 1o same (3|ven that the Court did not
desire a response to lls¢ initial motion). If 1 am incorrect in this regard, the City will of course be happy to (iloa resp for the Count's consid

6. You will also sec thal, with respeel to the matter raised by the County in its filing todsy which 1 have addressed in the atiached proposed arder, I am further presuming that
the Court is not Inclined 10 grant the rclief the County sceks in its filing today. I do not believe that an exchange among counsel regarding the content of this proposcd order
would be produclive at this point and am certain that counsel for the County will provide the Court with their comments regarding same.

1 theok you and the Court for your attention 1o and assistance in this matter,

John Hocler

--—Qriginal Message—-

Supp. App. 38

1506



From: Seals, Willism Law Clerk (Christopher. Kinon} <wsenlsle@scconns arg>

Sent: Tuesday, July 16, 2019 11:34 AM .

To: John Hoefer <1Hnefrr@VYilloughhyhoefer com>

Ce: Gilliam, James <]JGilliam@burr. com>; Golding, Hearietta <Hﬂnlﬂns@.huxunm>: Lambert, Grayson <GLamben@burr com>; Ched Johnston
i <AAniglierefPhurr comy:

<Cl @\Willoughhyhoefer com™; Walker Bumphrey <WHumphrey@\Witloughhyhosfer com>; Artigliere, Adam >; Evans, Sheila

<SEvao¢Qhiecom>
Subject: Re: City of Myrtle Beach v, Horry County: Mation to Stay
Mr. Hocfer,
That is perfectly fine with Judge Seals.
Best,
Chris Kinon
Law Clerk to the Honorable William H, Seals, Jr.
Cell: (843)-340-0892

Sent from my iPhone

On Jul 16, 2019, at 11:23 AM, John Hoefer <lHoefer@willanghbyharfer com<mnilie-IHoefer@yilloughbyhaefer com>> wrote:

*#» EXTERNAL EMAIL: This email originated from outside the arganizalion, Please exercise caulion before clicking any links or opening ahachments. *** Mr. Kinon:

1have nat yet had an oppartunity to speak with my client, but hope to do so shortly and get back to you. T would appreciate the Court’s indu) 1o allow me to do so. Thank
you. .

John Hoefer

From: Seals, William Law Clerk (Christopher Kinon) <swsealdef@sceonns org<mailtovsealslc@@sccouns neg>>

Senk: Tuesday, July 16, 2019 10:28 AM

Ta: Gilliam, fames <]Gillism/@hure com<mnilio-JGilliam@hare com>>

Cc: Gcldmg, Henrietts <HGolding@burr com<mailio-iGalding@burr com>>; Lambert, Grayson <Glamben@hua com<majlia:Glamben@hbuer com>>; John Hocfer
fer com<mail IHnr"rv@_\\illnm,hh;hnﬂmm>> Ched Johnstan

<Clak w hbyhoeft rnm<mmlm'(‘ h hoefer com>>; Walker |

<\ t M hhyhaefer com< -\Y'E b @wm hbyh com>>; Amghere. Adam <AAmx,huu.h.umanmmhn_.\.-\numa@hnmmm» Evans,

Sheila <! R ‘<mailip: m >>

Subject: RE City of Myrtle Beach v. Horry County: Malion 10 Stay

Counselors,

Judge Seals is inclined to siny the pmceedmgs per Mr. Gilliam's request. Mr. Hocfer, what are your thoughts regarding this request? Howaver, even if sieyed, Judge Scals
would like en exceptions to the stay requiring the parties to go fonvard with mediation within 20 days as previously staled, even though all other matters would be stayed.
Judge Seals will await Mr. Hod‘er 5 response, B \

DBest,

Chris Kinon

Law Clerk to the Honorable William H. Seals, Jr.

Circuit Court Judge, At-Large, Seat 6

103 Nosth Main Street

Marion, South Carolina 29571

Ph: (843) 423-0446 | Ccli: (B43) 340-0892 | Fax; (843) 423-0535

From: Gilliam, James <1Gilliam@bure com<maila:1Gilliam@buer com>>

Sent: Monday, July 15, 2019 5:56 PM '

To: Seals, Willians Law Clerk (Christopher Kinon) Islc/Pscoouns il {ilePseeopts org>>

Co: Golding, Hmneﬂn <H.G.u1dma@hmr.:nm5mnilm:uﬁnmiug@hmnm>> Lambert, Grayson <(Lamhes@burr com<smnilto' Gl imbhen@burr com>>; Jehn Joefer

fec com<mailinfHoefer@Willonghbyhosler eam>>; Chad Johnston

<Clab @Willaughhyhaefer com<mailia:Clohosion@Willonghbyhosfer com>>; Walker Humphrey
ant @Willoughhyh <mailig W @Willonghbyhnefor com>>; Attigliere, Adam <AAniplicre@burr com<mailtn- AAnigliece@bner enm>>; Evans,
Sheila <! 7 <) > i >> -

SExansPhuer comgmailteSEvpnsgphure com
Subject: City of Myrtle Beach v. Horry County: Motion to Stay
*** EXTERNAL EMAIL: This emsil originated from outside the organization, Please exercise caution before clicking any links or apening attachments, *** Dear Judge
Scals:

Aftached for your review please find Horry Counly's motion to stay the case pending appeal. As set forth in the motion, Horry County respecifully believes that a stay would
be in the best interests of conserving public resources, which fund the court system and the pariies to this case. Thank you in advance for your consideration.

Jim

[Burr & Forman LLP Logo]
AL «DE-FL-GA
MS«NC+SC+TN

James Gillizm + Partner

Founders Cenire, 24]1 Oak SL Sullc 206, Mynle Beach Suulh Cnmlinn 29577 main 543444 1107 l‘nx 843-444-47191m1hm@hmummmun.mdham@huum> -
vy hure com<h

- - n-20a 2N Doflic]
mm.u:su.m." i -m iz:5Fsi TdmD \m.m avrn\'mmmvnmﬂ&ax;nﬁ__nﬂamhw&k_mmmm_
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; AHINA<R64adKcn\WAVReOy
360 Attorneys. 19 Offices. | Firm, Sou

theast uong_'

The information contsined in this email is intended for the individual or entity sbove. If you are not the intended recipient, please do not reed, copy, use, forward or disclose
this communication o others; also, please notify the sender by replying 1o this message, and then delete this message from your system. Thank you

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intcnded only for tho addressee and may cantain informetion that is confidential, If you are not the intended
recipient, do nat read, copy, relzin, or disseminate this messege or any atiachment. If you have received this message in crror, please conlact the sender immediately and delele
all copies of the message and eay altachments.

' Supp. App. 40
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resowution (3-03

CITY OF NORTH MYRTLE BEACH RESOLUTION TO ESCROW NEW REVENUES

COUNTY OF HORRY . GENERATED FROM LOCAL ACCOMMODATIONS
STATE OF SOUTH CAROLINA AND HOSPITALITY TAXES

WHEREAS, the City Council of the City of North Myrtle Beach has heretofore adopted Ordinance
No. 7-206 dated March 18, 2019, for the purpose of Imposing a 3% tax on the gross proceeds derived
from the rental or charges for accommodations furnished to transients within the City’s corporate limits
as permitted by S.C. Code Ann. § 6-1- 500, et seq; and

WHEREAS, the City Council of the City of North Myrtle Beach has heretofore adopted Ordinance
No. 7-120 dated March 18, 2019, for the purpose of imposing a 2% tax on the sales of prepared meals
and beverages within the Clty’s corporate limlits as permitted by 5.C. Code Ann. § 6-1- 700, et seq; and-

WHEREAS, the City Council of the City of North Myrtle Beach has enacted no ordinance adopting
a budget providing for the use of the revenues which will be generated under Ordinance No. 7-206 and
Ordinance No. 7-120; and ’

WHEREAS, the City Is a member of a proposed class of plaintiffs in that certain civil action styled
“City of Myrtle Beach, For Itself and a Class of Similarly Situated Plaintiffs, vs. Horry County,” brought In
the Court of Common Pleas for Horry County in Civil Action Number 2019-CP-26-01732 (“Class Action”);
and

WHEREAS, the City is informed and believes that Horry County, as the defendant in the Class
Action, has challenged the adequacy of security provided by the City of Myrtle Beach with respact to the
Court’s orders dated June 21, 2019, and July 10, 2015, enjoining Horry County from collecting a uniform
service charge of 1.5% on the sales of accommodations and prepared meals and beverages within the
corporate limits of the City effective Auguét 10, 2019; and

WHEREAS, the City is informed and believes that the City of Myrtle Beach, as the named Plaintiff
in the Class Action, is holding in escrow the additional revenues it receives from the local accommodations
tax and local hospitality tax that it Is imposing urider its own ordinances adopted pursuant to 5.C. Code
Ann. §6-1-520 and S.C. Code Ann. §6-1-720, which take into account credits for preexisting fees and
deductions for the amount in tax revenues it was already recelving in preexisting accommodations and/or
hospitality taxes pursuant to previously enacted ordinances; and

WHEREAS, the City, as an identified member of the purported class in the Class Action and as a
municipality specifically covered by the Court’s injunction orders against Horry County, and to provide
assurance to the Court and securlty for the Injunction as it relates to the City of North Myrtle Beach during
the- pendency of the Injunction, is willing to record by ledger and escrow the additional revenues it
receives from the local accommodations tax and local hospitality tax that it is imposing under Ordinance
No. 7-206 and Ordinance No. 7-120, the amount of which will take into account revenues the City was
already receiving in preexisting accommodations and hospitality taxes and/or fees pursuant to previously
enacted ordinances,

_}Q»@B_/
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RESOLUTION | q-03

NOW, THEREFORE, BE IT RESOLVED THAT:

1. TheCity Council hereby directs the Clty Manager to record by ledger and hold in escrow during
the pendency of the injunction, the sums representing the additional revenue derived from
the taxes imposed under Ordinance No. 7-206 and Ordinance No. 7-120, received from and "
after August 1, 2019, having deducted from same the amountin revenues the City was already
receiving under preexisting accommodatlons and hospitality taxes and/or fees pursuant to
previously enacted ordinances.

2, This resolution is made pursuant to S.C. Code Ann, §5-7-260.

SIGNED AND SEALED THIS 23 DAY OF J¢&¢ if, 2019

A wM

Mayor. O TErmPOre
The Cityof North Myrtle Beach

ATTEST:

Supp. App. 42
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STATE OF SCUTH CARQLINA RESCLUTION #19-197 TO ESCROW NEW REVENUES
COUNTY OF HORRY GENERATED FROM LOCAL ACCOMMODATIONS
TOWN OF SURFSIDE BEACH AND HOSPITALITY TAXES

WHEREAS, the Town Council of the Town of Surfside Beach has heretofore adopted Ordinance
No. 13-0890 dated March 12, 2019, for the purpose of imposing a 3% tax on. the gross proceeds
derived from the rental or charges for accommodations furnished to transients within the Town’s
corporate limits as permitted by S.C. Code Ann: § 6-1- 500, et seq; and

WHEREAS, the Town Council of the Town of Surfside Beach has heretofore adopted Ordinance
No. 19-0889 dated March 12, 2019, for the purpose of imposing a 2% tex on the sales of prepared
meals and beverages within the Town's corporate limits as permitted by S.C. Code Ann. § 6-1- 700, et
seq.; and

WHEREAS, the Town Cauncil-of the Town of Surfside Beach has enacted no, .ordinance adopting
a budget providing for the use of the revenues which will be generated under Ordinance No. 19-0889
and Ordinance No. 19-0890; and

WHEREAS, the Town is a member of a proposed class of plaintiffs in that certain civil action
styled “City of Myrtle Beach, For Itself and a Class of Similarly Sltuated Plaintiffs, vs. Horry County,”
brought In the Court of Common Pleas for Hom/ County in Civil Action Number 2019-CP-26-01732
("Class Action”); and-

WHEREAS, the Town is informed and believes that Horry County, as the defendant in the
Class Action, has challenged the adequacy of security provided by the City of Myrtle Beach with respect
to the Court's orders dated June 21, 2019, and July 10, 2019, enjoining Horry County from collecting a
uniform service charge of 1.5% on the sales of accommodations and prepared meals and .bev'erages
within the corporate limits of the City effective August 10, 2019; and

WHEREAS, the Town Is informed and believes that the City of Myrtle Beach, as the named
Plaintiff in the Class Action, is holding in escrow the additional revenues it receives from the local
. accommodations tax and local hospitality tax that it Is imposing under its own ordinances adopted
pursuant to S.C. Code Ann. §6-1-520 and S.C. Code Ann. §6-1-720, which take into account credits
for preexisting fees and deductions for the amount in tax revenues it was already receiving in preexisting
accommodations and/or hospitality taxes pursuant to previously enacted ordinances; and

WHEREAS,\the Town, as an Identified member of the purported class in the Class Action’and
as a municipality specifically cavered by the Court’s injunction orders against Horry County, and to
provide assurance to the Court and security for the injunction as it relates to the Town of Surfside Beach
during the pendency of the injunction, is willing to record by ledger and escrow the additional
revenues it receives from the local accommodations tax and local hospitality tax that it is imposing under
Ordinance No. 19-0889 and Ordinance No. 19-0890, the amount of which will take into account
revenues the Town was already receiving in preexisting accommodations and hospitality taxes and/or
fees pursuant to previously enacted ordinances,

NOW, THEREFORE, BE IT RESOLVED THAT: .
1. TheTownCouncil hereby directs the Town Administrator to record by ledger and hold in escrow

Supp. App. 43

1511



during the pendency of the injunction, the sums representing the additional revenue derived
from the taxes Imposed under Ordinance No. 19-0889 and Ordinance No. 19-0890,
received from and after August 1, 2019, having deducted from same the amount in revenues
the Town was already recelving under preexisting accommodations and hospitality taxes
and/or fees pursuant to previously enacted ordinances.

2. This resolution is madé pursuant to S.C. Code Ann. §5-7-260.
BE IT SO RESOLVED THIS 234 DAY OF JULY, 2019.
Tou:lz:)ﬂmrsmﬁ BEACH
. Mot é L |
W Robert F. Childs, Illf Zyor ’ f/"--
David ’4. #ﬁegrino, szor 2 empore Brite Dietrich, Town Council
v

Mark L. Johnson, Town Cpuncil
ollc Gpdp”

Deébbie Scoles, Town Council

ﬁW&H—QMW

Debra E. Herrmann, CMC
Town Clerk

Supp. App. 44

1512




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY

William H. Seals, Jr., Circuit Court Judge

. Appellate Case No. 2019-001134

City of Myrtle Beach, For Itself and a Class of Similarly Situated Plaintiffs, ............ Respondents,
V.
HOITY COUNLY, coovritiitiecmeeriieesrensossiense s enes et sss st sssessassssessessassrasesbss thsbssessssonshossansasnass Appellant.
AFFIDAVIT

Personally appeared befox;e me, Adam Emrick, who being duly sworn, affirms and swears

as {ollows:
1. I am in excess of ei’ghteen years of age and competent to give this affidavit,
2. I am currently the City Administrator for the City of Conway, South Carolina

(“City™), and have served as sﬁch since July 1, 2017.
3. TheCity, on April 15, 2019, adopted Ordinance #ZA2019-04-15(7) imposing‘a 2%
hospitality tax pursuant to 8.C. Code Ann. §§6-1-700, et seq. and Ordinance #ZA2019-04-15(K)
“imposing a 3% accommedations tax pursuant to S.C. Code Ann.. §§6-1-500, et seq. Copies of

these two ordinances are attached hereto and incorporated herein by reference as Exhibits [ and 2,

Page 1 — Affidavit Adam Emrick ’ /A/
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respectively. These taxes apply to salés of accommodations and prepared food and beverages,
respectively, within the corporate limits of the City effective July 1, 2019.
4. The referenced Ovdinances amend City collected tax and fee rates within the

statutory guidelines as referenced above. The funds or collections resulting from previous rates

collected by the County under the former Hospitality fee and Accommodations tax structure

includes a base rate of one percent (1%) payable to the City.
5. Inmy capacity as Administrator for the City. [ affirm that the City has not adopted

any budget or other ordinance to appropriate incremental revenues collected beyond the one

percent (1%) base rate which will result from the increase in City tax and fec rates by virtue of the

referenced Ordinances. Any funds beyond the one percent (1%) base rate received from the taxes
imposed under Ordinance #ZA2019-04-15(J) or Ordinance #ZA2019-04-15(K) are not presently
subject to being expended by the City and are being held in a separate and identified fund.

6. In that same capacity, [ ani further aware that a resolution will be presented to the
City's governing body, the Conway City Cov.'mcil, that the incremental revenues to the City, beyond
the base r:.ste. generated by these taxes b; re;orded by ledger and held in escrow pending the
outcome of the class action claim brought by the City of Myrtle Beach on behalf of itself and all
other similarly situated plaintiffs'against Horry County for the purpose of reimbursing Horry
County in the event that the injunction issued by the Circuit Court in that action is overturned. I

am also aware that the City Administration Statt will recommend approval of that resolution to

the Conway City Council.

Page 2 — Affidavit Adam Emrick
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FURTHER THE AFFIANT SAYETH NAUGHT.

(_/QQ/(L <

Adam Emrick

“““(‘)””””"

COX Gin,
O ’ -._.;}:\55\0N @:{’:;_.- /i
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Page 3 — Affidavit Adam Emrick
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Exhibit 1

'ORDINANCE # ZA2019-04-15 (J)

AN ORDINANCE RELATING TO THE IDENTIFICATION AND COLLECTION OF
HOSPITALITY TAXLES, TO SET AND IMPOSE T'LE TAX RATE AT 2% AS
AUTUHORIZED BY STATE LAW, AND FOR REPEAL, REPLACEMENT, AND
AMENDMENT TO THE CITY OF CONWAY
MUNICIPAL CODE TITLE 1, CHAPTER 5, ARTICLE D,

WHEREAS, the code of laws of South Carolina grants the authority to a municipal governing
body 1o enact ordinunces which appear to it nccessacy und proper for the security,
general welfare, and convenience of the municipalily or [or preserving health,
peace, order, and good government; und

WHEREAS, Council has deemed it to be in the best interest of the City of Conway that its
tlospitality Fee Ordinance be revised in order to'provide for the City as an attraction
and destination for visitors and residents alike; and .

WHEREAS, The City is a gateway location for millions of people traveling to and from the
coustal regions of Horry County; and

WHEREAS, This article is cnacted to preseeve the gencral health, salely, and welfdare of the
general public within the City of Conway, South Carolina, by crealing a uniform
tax for the purpose of creating a lund to pay in whole or in part for the current and
[uture preservation, maintenance, and expansion of the public facilities within the
City of Conway, including those on the Conway Riverfront; public transportation
improvements, including street consltruction, storm drainage, right-of-way
acquisitions, median and right-of-way enhancements and landscuping, walkways
and bikeways; public park [acilities, public parking, capital facilitics, and
equipment necessary for the provision of police, fire, and other public safety
uctivities; for costs associated with the promotion and marketing of the City of
Conway; and any ather use as defined under South Carolina Code Sec. 6-1-730:

Thercfore be it

ORDAINED, hy the City Cotincil of ihe City of Conway, in Council duly assembled, that the
Title19, Chapter 9, Article D, of the Code of Ordinances be amended as attached
hereto.

EFFECTIVE DATE: This ordinance shall become effective on July 1, 2019 or at such carlier
date as permitted under South Carolina Code,

Supp. App. 48
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57%/

day of

DONE_AND RATIFIED BY CITY COUNCIL duly assembled this
42/,(1&_42 L, 2019.

MM/(A{M“AUC( - @W\W @

Barbara Blam—Be/lamy, Mayor ; William M. Goldfinch 1V, Mayor Pro Tem )
P o
Thomas L And rson 1I, Councnl Member }-ﬁc Hibbard, Council Member
C . . PR , :
. NJ’ LA //)l \ [t/l nm}:‘*‘l-"/_J
Ashley Smith, Councnl Member Jei }: M. Timbes, Council Member
(}".\ ,\-\_.\,,,‘./\1\ \.L»H’“— /.4/’)(’{’4('1‘ L(‘ a [(__\'\-;A A—l-k_) L(
Larry A. White, Council Member ATTEST: Barbara A. Tessier, City Clerk

[First Reading:

Final Reading: %Z \j

Supp. App. 49
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ARTICLE D - Hospltality Tax

Sec, 1-5-40 - Authority.

This article shall be referred to as the City of Conway Hospitality Tax Ordinance. Thls chapter is enacted
.pursuant to S.C. Code Sectlon 6-1-700 et seq. which provides for local hospitality tax; and with reference to
the general authority of Title 5, Code of Laws of South Carolina (1976), as amended, including, without
limitation, S.C. Code Sectlons 5-7-10 and 5-7-30 which provide, In relevant part, that municipalities may
adopt all ordinances which appear necessary and proper for the securlty, general welfare, and convenience
of the municipality and for the preservation of the general health, peace, and order in the municipality and
further that municipalities may establish uniform taxes or service charges.

(Ord. No. ZA2019-04-15()), 4/15/19)

Sec. 1-5-41 - Declaration of purpose and intent.

Itis hereby found and declared by the Conway City Council that the city Is an attraction and destination
for visitors and residents alike, and that the city Is In a gateway location for millions of people traveling to
and from the coastal regions of Horry County. This article is enacted to preserve the general health, safety,
and welfare of the general public within the City of Conway, South Carolina, by creating a unifarm tax for the
purpose of creating a fund to pay In whole or in part for the current and future preservation, maintenance,
and expanslion of the public facllitles within the City of Conway, including those on the Conway Riverfront;
public transportation Improvements, including street construction, storm drainage, right-of-way

" acquisitions, median and right-of-way enhancements and landscaping, walkways and bikeways; public park
facilities, public parking, capital facilitles, and equipment necessary for the provision of police, fire, and
other public safety activities; for costs associated with the promotion and marketing of the City of Conway;
and any other use as defined under S.C, Code Section 6-1-730.

{Ord. No. ZA2019-04-15(]), 4/15/19)

Sec. 1-5-42 - Definitions.

The following words, terms, and phrases, when used in this article, shall have the meanings ascribed to
them in this section, except where the context clearly indicates a different meaning:

Department of finance means the financial services department of the city.

Finance director means the director of finance for the city.
Hospitality tax means a uniform tax equal to two (2) percent imposed' on gross proceeds derived from:

(1) The sale of all food and beverages, served by a restaurant, hotel, motel, or-other food
Supp. App. 50
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(2)

service facility within the City of Conway. In addition, the tax shall be imposed for all

- food and.beverages prepared or modified by convenlence stores or grocery stores

within the City of Conway, South Carolina and for any food or beverage sold for
Immediate consumption by any entity doing business within the clty limits. .

Paid admissions to places of amusement-within the City of Conway. Provided, however,
that those places of admission which are specifically exempted from payment of the
state license tax own admissions as established In 5.C. Code Section 12-21-2420 shall

Jalso be exempt from this hospitality tax.

(Ord. No. ZA2019-04-15()), 4/15/19)

Sec, 1-5-43 - Payment of hospitality tax,

Taxes imposed by this article shall be due on the same date in the same manner as provided In 5.C.
Code Section 12-36-2570, and in accordance with the provisions of S.C. Code Section 12-36-2570. The city
shall make available the form for remittance of the tax to the entity pifoviding the goods or services as
defined by the hospitality tax. At the time of filing of such form, the provider shall pay to the finance
department or it's designee all taxes due for the period for which the form applies.

(N

@

3)

'Remittlng taxes to the City of Cc;nway must be done in accordance with S.C. Code .
Section 6-1-770. The tax provided for in this article must be remitted to the local
governing body on a monthly basis when the estimated amount of average tax is more
than $50 a month, on a quarterly basis when the estimated amount of average tax Is
$25 to $50 a month, and on-an annuat basls when the estimated amount of average tax

is less than $25 a month,

Taxes and required reports shall be submitted to the City of ConWay by the 20th day of
the month and shall cover sales for the previous month, When a hospitality tax return is
filed and the taxes due on It are pald in full on or before the final due date, the filer is
allowed a discount on the taxes shown to be due by the return of two (2) percent. Any
taxes not timely remitted shall be subject to a penalty of five () percent of the unpaid A
tax for each month cr portlon therecf after the due date until paid. The failure to collect
from patrons the tax Imposed by this article shall not relleve any establishment subject
to this article from making the required remittance.

Any person violating any provision of this article shall be deemed guilty of an offense
and shall be subject to punishment under section 1-3-48 upon conviction, Each day of
violation shall be consldered aseparate offense, Punishment for violation shall not
relieve the offender of liabllity for delinquent taxes, penalties, and costs provided for

hereln.

(Ord. No. ZA2019-04-15()), 4/15/19)

Supp. App. 51
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- Sec, 1-5-44 - Hospitality tax fund,

The fund, to be known as the City of Conway Hospitality Tax Fund, shall be established and all revenues
recelved from the hospitality tax shall be deposited Into this fund. The existing "hospitality fee" account may
continue to be used In association with funds relating to this article, but shall be renamed pursuant to this
article. The principal and any accrued Interest from this fund shall be expended only as permitted in the

permitted use of funds section [section 1-5-49] within this article.

(Ord. No. ZA2019-04-15()), 4/15/19)

Sec. 1-5-45 - Verification.

Every business providing goods and/or services as defined In section 1-5-42 [definitions] In the city shall
keep books and records show[ing] the prices and charges taxable under this article. The finance director or
his/her designee shall at all reasonable times have full access to such books and records of such business.

(Ord. No. ZA2019-04-15()), 4/15/19)

Sec. 1-5-46 - Penalty for tax avoldance.}

If the clty shall find that any person has willfully avoided payment of the taxes imposed by this article,
the city may suspend and/or revoke all city licenses held by such business in accordance with the ordinance

pertaining to such business licenses.

(Ord. No. ZA2019-04-15()), 4/15/19)

Sec. 1-5-47 - Failure to comply.

it shall be unlawful to fall to collect the hospitality tax; or fail to remit to the clty the tax collected
pursuant to the ordinance; or knowingly provide false Information on any form or return to the city; or fail
to provide books and records for the proposed audit upon 24 hours' natice. Upon conviction, the penalty

shall be as prescribed by law,

. (Ord. No. ZA2019-04-15()), 4/15/19)

Sec, 1-5-48 - Parmitted uses of funds,

The city council of Conway, South Carolina is hereby authorized to utilize the funds collected from the
Imposition of the hospitality tax for the following purposes in accordance with the provisions of the S.C.

Code Section 6-1-730 for:

(1) Tourism-related bulldings lnclildlng, but not limited to, civic centers, coliseums, and
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aquarlums;
(2) Tourism-related cultural, recreational, or historic facilities;
(3) Beach access, re-nourishment, or other tourism-related lands and water access;
{4) Highways, roads, streets, and bridges providing access to tourist destinations;
(5) Advertisement and promations related to tourfsm development;
(6) Water and sewer infrastructure to serve tourlsﬁ'\-related demand; or
(7) Operation and maintenance of those items prbvided In [subsections] (1) through (6)

including police, fire protection, emergency medical services, and emergency
preparedness operations directly attendant to those facilities.

(Ord. No. ZA2019-04-15(}), 4/15/19)

Sec. 1-5-49 - Authorization for use, severability, and effective date.

Authorization to utillze revenues from the hospltality tax fund shall be by the annual budget ordinance
duly adopted by the city council of the City of Conway, South Carolina. If any provisions, clause, sentence,
paragréph, section, or part of this article, or the application thereof to any person, firm, corporation, public
agency or clrcumstance, shall for any reason be adjudged by a court of competent jurisdiction to be
unconstitutional or invalld, such judgment shall not affect, impair, or invalidate the remainder of this articie
and the application of such provislon to other persons, firms, corporation, public agencies or circumstances,
but shall be confined In Its operation to the provision, clause, sentence, paragraph, sectlon or part thereof
directly Involved in the controversy in which such judgment shall have been rendered and to the person,

firm, corporation, public agency or clrcumstances invalved.

This article shall become effective on July 1, 2019 or such earlier date as allowed by South Carolina Law.

{Ord. No. ZA2019-04-15()), 4/15/19)

Supp. App. 53
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Exhibit 2

ORDINANCE # ZA2019-04-15 (K)

AN ORDINANCE RELATING TO THE IDENTIFICATION AND COLLECTION OF-
LOCAL ACCOMMODATIONS TAX, TO SET AND INCREASE THE TAX RATE
FROM 0.5% to 3% AS AUTHORIZED BY STATE LAW, AND.TO REPEAL AND.

REPIACE THE RELEVANT PORTION OF 'FHE CITY OF CONWAY MUNICIPAL

CODE [TITLE 1, CHAPTER 5, ARTICLE D), SECTION 1-5-42(1)] AND ORDINANCE

2006-09-11, AND CREATING TITLE 1, CHAPTER 5, ARTICLE D, SECTIONS 55-*

WHEREAS, Lhe code of laws of South Carolina grants the authority lo a municipal governing
body to enact ordinances which appear to it necessary and proper for the security,
general wellare, and convenience of the municipality or for preserving: hcz\lth
peuee, order, and goad government; and

WHEREAS, Council has deemed it to be in the hest interest of the City of Conway that its
Accommodntinns Fee Ordinance be revised in order to provide for the City as.an
allraction and destination for visitors and residents alike; and

WHEREAS, The City is o gateway localion for millions of people traveling lo und from the
coastal regions of Horry County; and

WHERFEAS, This article is cnacted to preserve the general health, safely, and welfare of the
general public within the City of Conway, South Carolina, by creating a uniform
tax for the purpose of crealing a fund to pay in wholc or in part for the current and
future preservation, maintenance, and cxpansion of the public facilities within the
City of Conway, including those on the Conway Riverfront; public transportation
improvements, including stecet construction, storm drainage, right-of~way
acquisitions, median and right-of-way enhancements and landscaping, walkways
and bikeways; public park facilitics, public parking, capital facilities, and
equipment necessary for the provision of police, fire, and other public safety
activities; for costs agsociated with the promotion and marketing of the City of
Conway; and any other-use as defined under South Carolina Code Sec, 6-1-530:

. Therefore be it

ORDAINED, by the City Council of the City of Conway, in Council duly asscmibled, that the
-Titlel9, Chapter 9, Article D, of the Codé of Ordinances be amended as attached

hereto. -

EFFECTIVE DATE: This erdinance shall become cffective on July 1, 2019 or at such earlier
date ay permitted under South Carolina Code,

* Supp. App. 54
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DO l) AND RATIFIED BY CITY COUNCIL duly assembled this __/ day of
e

v 2019,

| %A/M/ ZS)‘W%{/ AL
Barbara Blain-Bellanty, Mayor - William M. Goldfinch VI, Mayor Pro Tem

ThomasJ Andersoly \[I Council Member Shefle Hub{(anli, Council Member

/' 4@\ )X«cl\_ 5)\ \va;vZIL

Ashley Smith, Couqcll Member A M. Timbes, Council Member
g ﬁwém T

Srenei WSS s 2 (LNToaea

Larry A. White, Council Member ATTEST: Barbara A. Tessier, City Clerk

FlrstReadmg 4[ /_/ ?
Final Reading: 4 J/ Z ;
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ARTICLE E.1 - Accommodations Tax

Sec. 1-5-57 - Local accommodations tax.

This article shall be referenced as the City of Conway Local Accommodations Tax Ordinance, enacted

pursuant to S.C. Code Section 6-1-500 et seq.

(Ord. No. ZA2019-04-15(K), 4/15/19}

Sec. 1-5-58 - Declaration of purpose and intent.

Itis hereby found and declared by the Conway City Council that the city is an attraction and destination
for vlsltors and resldents alike, and that the city s In a gateway location for millions of people traveling to
and from the coastal reglons of Horry County. This article Is enacted to preserve the general health, safety,
and welfare of the general public within the City of Conway, South Carolina, by creating a uniform tax for the -
purpose of creating a fund to payin whole or In part for the current and future preservation, maintenance,
and expansion of the public facilities within the. Clty of Conway, Including those on the Conway Riverfront;
public transportation Improveménts, including street construction, storm drainage, right-of-way
acquisitions, median and right-of-way enhancements and landscaping, walkways and bikeways; public park
facilities, public parking, caplital facilities, and eqL;ipment necessary for the provision of police, fire, and
other public safety activities; for costs associated with the promaotion and marketing of the City of Conway;

and any other use as defined under S.C. Code Section 6-1-530.

(Ord. No. ZA2019-04-15(K), 4/15/19)

Sec, 1-5-59 - Definltions.

The following words, terms, and phrases, when used in this artlcle, shall have the meanings ascribed to
them in this section, except where the context clearly Indlcates a different meaning: .

Department of flnance means the financlal services department of the city.

Finance director means the director of finance for the city.

Local accommodations tax means a uniform tax equal to three (3) percent Imposed on gross proceeds

derived from:

(1) Accommodations for transients which includes the accommodations specified in S.C.
Code Section 12-36-920, as amended fram time to time, or any successor provision
thereto, located within the jurisdiction and geographical limits of the City of Conway.

- Supp. App. 56
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There shall be imposed and shall immediately accrue as of the first day of the month following such
date a collected tax, as detailed in this provision, upon accommodations for transients. The tax Imposed by

this section shall not apply to additional guest charges as defined in S.C. Code Sectlon 12-36-920(B). The tax
shall be established at the rate of three (3) percent of the gross proceeds derived from the rental or charges

for any accommodation for transients.

{Ord. No, ZA2019-04-15(K), 4/15/19)

Sec, 1-5-60 - Payment of local accommodatlons tax.

Taxes imposed by this article shall be due on the same date in the same manner as provided In S.C.
Code Sectlon 12-36-2570, and in accordance with the provisions of 5.C. Code Sectlon 12-36-2570. The city
shall make available the form for remittance of the tax to the entity providing the goods or services as
defined by the local accommodations tax. At the time of fillng of such form, the provider shall pay to the
finance department or it's designee all taxes due for the period for which the form applies.

(1

Remitting taxes to the City of Conway must be done in accordance with S.C. Cade
Section 6-1-570, The tax provided for in this article must be remitted to the local -

' govefning body on a monthly basis when the estimated amount of average tax is more

(2

@3

than $50 a morith, on a quarterly basis when the estimated amount of average tax is
$25 to $50 a month, and on an annual basis when the estimated amount of average tax

is less than $25 a month,

Taxes and required reports shall be submitted to the City of Conway by the twentieth
day of the month and shall cover sales for the previous month. When a local
accommodations tax return Is filed and the taxes due on it are paid In full on or before
the final due date, the fller is allowed a discount on the taxes shown to be due by the
return of two (2) percent. Any taxes not timely remitted shall be subject to a penalty of
five {5) percent of the unpaid tax for each month or portion thereof after the due date
until paid, The failure to collect from patrons the tax imposed by this article shall not
relieve any establishment subject to this article from making the required remittance,

Any person violating any provision of this article shall be deemed gullty of an offense

and shall be subject to punishment under section 1-3-48 upon conviction. Each day of
violation shall he considered a separate offense, Punishment for violation shall not
relieve the offender of liability for delinquent taxes, penalties, and costs provided for

herein.

(Ord. No. ZA2019-04-15(K), 4/15/19)

Sec. 1-5-61 - Local accommodations tax fund.

Supp. App. 57
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The fund, to be known as the Clty of Conway Local Accommodatlons Tax Fund, shall be established and
all revenues received from the local accommodatlons tax shall be deposited into thls fund. The principal and
any accrued interest from this fund shall be expended only as permitted in the permitted use of funds

sectlon [section_1-5-66] within this article.

(Ord. No. ZA2019-04-15(K), 4/15/19;

Sec. 1-5-62 - Verification.

Every business providing goods and/or services as defined In_section 1-5-59 [definitions] in the clty shall
keep books and records show the prices and charges taxable under this article. The finance director or
his/her designee shall at all reasonable times have fuil access to such books and records of such business,,

(Ord. No. ZA2019-04-15(K), 4/15/19)

Sec. 1-5-63 - Penalty for tax avoidance.
If the city shall find that any person has willfully avoided payment of the taxes imposed by this article,
the city may suspend and/or revoke all city licenses held by such business In accordance with the ordinance

pertaining to such business licenses.

(Ord. No. ZA2019-04-15(K), 4/15/19}

Sec. 1-5-64 - Severability.

If any provisions, clause, sentence, paragraph, sectlon, or part of this article, or the application thereof
to any pérson, firm, corporation, public agency or circumstance, shall for any reason be adjudged by a court.
of competent jurisdiction to be unconstitutional or Invalld, such judgment shall not affect, Impalr, or
invalidate the remainder of this article and the application of such provision to other persons, firms,
corporation, public agencles or circumstances, but shall be confined in Its operation to the provision, clause,
sentence, paragraph, section or part thereof directly Involved in the controversy in which such judgment
shall have been rendered and to the person, firm, corporation, public agency or circumstances involved.

(Ord. No. ZA2019-04-15(K), 4/15/19)

Sec, 1-5-65 - Fallure to comply.

It shall be unlawful to fail to collect the local accommodations tax; or fail to remit to the city the tax
collected pursuant to the ordinance; or knowingly provide false information on any form or return to the
clty; or fail to provide books and records for the proposed audit upon 24 hours' notice. Upon conviction, the K

penalty shall be as prescribed by law.

Supp. App. 58
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(Ord. No. ZA2019-04-15(K), 4/15/19)

Sec. 1-5-66 - Permitted uses of funds.

The city council of Conway, South Carolina is hereby authorized to utilize the funds collected from the
Imposition of the local accommodations tax for the following purposes in accordance with the provisions of .

the S.C. Code Section 6-1-530 for:

(1) Tourism-related buildings Including, but not li{nited to, civic centers, coliseums, and
aquariums;

(2) Tourism-related cultural, recreational, or historic facillties;

(3) Beach access, re-nourishment, or other tourism-related lands and water access;

(4) Highways, roads, streets, and hridges providing access to tourist destinations;

(5) Advertisement aHd promotions related to tourism development;

(6) Water and sewer Infrastructure to serve tourism-related demand; or

{7) Operatlon and maintenanceé of those items provided in [subsections.] (1) through (6)
including police, fire protection, emergency medical services, and emergency
preparedness operations directly attendant to those facllities.

{Ord. No. ZA2019-04-15(K), 4/15/19)

Sec. 1-5-67 - Authorlzation for use.

Authorization to utilize revenues from the local accommodations tax fund shall be by the annual budget
ordinance duly adopted by the city council of the City of Conway, South Carolina.

. (Ord. No. 2A2019-04-15(K), 4/15/19)

Sec. 1-5-68 - Effective date,

This article shall become effective on July 1, 2019 or such earlier date as allewed by South Carolina law.

(Ord. No. ZA2019-04-15(K), 4/15/19)

Secs. 1-5-69—1-5-75 - reserved.
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Horry County, pursuant to Rules 240(f) and 241(c), SCACR, submits this Reply

in Support of its Petition for Writ of Supersedeas.
INTRODUCTION

After the circuit court enjoined the County from collecting the Hospitality Fee
that had been in place for more than two decades and left unsecured more than $15
million in annual revenue from the Hospitality Fee, the County appealed and
petitioned for a writ of supersedeas to stay the injunction pending the appeal. That
Petition is grounded in black-letter law. For example, the Petition relied on Rule 65(c),
. which expressly exempts only “the State or an officer or agency thereof’ from the
requirement to provide security for an injunction. Rule 65(c), SCRCP. The Petition
also pointed to our Supreme Court’s repeated instruction that an injunction may be
entered “only if necessary to preserve the status quo ante.” Hook Point, LLC v. Branch
Banking & Tr. Co., 397 S.C. 507, 511, 725 S.E.2d 681, 683 (2012) (emphasis added).
And the Petition observed that no constitutional or statutory provision explicitly
requires the City’s consent for the County to adopt or extend the Hospitality Fee, while
one statute—S.C. Code § 6-1-330(A)—specifically permits the County to do so.

Rather £han engage solely with these legal arguments, the City’s Return to the
Petition resorts to name-calling and adjectives to (mis)characterize the County’s
position and wrongly accuse the County of misconduct. The County, instead of stooping
to that level and allowing this appeal to devolve into 'a metaphorical mudslinging
contest, seeks in its Reply to dial down the rhetoric and focus on the legal issues raised

by the Petition.
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Before diving into that analysis, it is worth noting what the Petition is and what
it is not. The Petition seeks immediate relief from the injunction because of defects in
that injunction that are unlikely to be cured by a (iecision on the merits. The Petition
is not an attempt to argue the merits fully. The time for that will come later. For now,
the question before this Court is whether the injunction should stay in place while the
appeal is pending.

It should not. The City casts the County’s Petition as focused “primarily” on
“procedural arguments,” seemingly trying to minimize the circuit court’'s errors in*
imposing the injunction. Return 2. No matter how the circuit court’s errors are
characterized, the errors are not minor. They represent significant departures from
the law. The circuit court did not require the City to provide adequate security for the
injunction as required by Rule 65(c), and the circuit court ignored the law that
injunctions should be issued “only” to preserve the status quo ante. If the injunction is
not stayed immediately, these errors cannot be fixed by a decision on the merits alone.

ARGUMENT
L The Court can and should consider the Petition.

The Court can quickly dispose of the City’s brief arguments that the Court
should not even consider the Petition.

First, the fact that the County initially sought relief from the circuit court does
not undermine the need for the writ, as the City asserts. See Return 1. Rule 241(d)
sets forth the procedure that must be followed to obtain supersedeas relief. That rule

states that “[e]xcept where extraordinary circumstances make it impracticable, an
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application for an order lifting the automatic stay or for supersedeas must first be made
to the lower court or administrative tribunal which entered the order or decision én
appeal.” Rule 241(d)(1), SCACR (emphasis added).

Rule 241(d) places the petitioner between a proverbial rock and a hard place.
The petitioner can either follow the mandatory language in Rule é41(d) and present
his petition to the court that entered the injunction or he can talfe his petition straight
to the appellate court, claiming “extraordinary circumstances” exisig. The broblem with
the second option is no case law defines or interprets the phrase “extraordjnar.y
circumstances.” Clearly, under the plain language of this rule, the prudent course is
to go first to the court that entered the injunction before asking the appellate court for
supersedeas relief. That is what the County did here.

‘ Had the County come directly to this Court claiming “extraordinary
circumstances,” the City would have almost certainly argued't};at the County should
have gone to. the circﬁit court first because the circumstances were not extraordinary.
That the County went first to the circuit court demonstrates simply that the County
followed the mandatory procedures set forth in Rule 241, nothin_g more.

Second, the County cited the correct standard of review a court must employ in
determining whether to grant supersedeas relief. See Return 10-11. The City
contends the appropriate standard is set forth in Rule 241(d)(4)(C) which states that
the petition shall contain “a showing that an application for [supersedeas relief] was

made to the lower court . . . and was unjustifiably denied.” Rule 241(d)(4)(C), SCACR.
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Our appellate courts have not explained what the phrase “unjustifiably denied” means.
See Rule 241(d)(4)(C), SCACR.

In its Petition, the County cited the correct standard of review when it cited
Kuhn v. Electric Manufacturing & -Power Co., 92 S.C. 488, 75 S.E. 791, 791 (1912),
which explained a writ should be issued to avoid “an irreparable injury or the
miscarriage of justice.” Although Kuhn is a decision from one Justice, it is the exact
standard that the full court held applies in Andrews v. Sumter Commercial & Real
Estate Co., 87 S.C. 301, 69 S.E. 604, 606 (1910). Therefore, when the County
articulated the standard of review in accord with Kuhn and Andrews, the County cited
the correct standard this Court must employ in ruling on the Petition.

Third, Rule 241(c)(2), SCACR, merely requires that an appellate court
“consider” whether a writ is necessary to preserve its jurisdiction. See Return 11, 14.
It is not an element that a petitioner must prox./e to obtain a writ.

Fourth, the City mistakenly invokes Rule 241(d)(1)(C). See Return 14. No such
rule exists, so the County could not have violated it.

11. The injunction violates Rule 65(c).

A The City is not'exempt from the security requirement.

The City maintains that it is exempt from Rule 65(c)’s security requirement
because “the State” is exempt and the City is a political subdivision of the State. Its
logic is that the State is exempt because it can “raise revenue through taxation” to pay

any damages, which the City can do too. Return 25-26.
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Although it does not come out and say it directly, the City is asking the Court to
1gnore the plain language of Rule 65(c) and to instead divine some underlying purpose
that would implicitly exempt the City through a novel interpretation of the Rule. Of
course, the Court cannot do that.- Courts must follow the plain language of a rule.
Hodges v. Rainey, 341 S.C. 79, 85, 533 S.E.2d 578, 581 (2000); see also Ex parte Wilson,
367 S.C. 17, 15, 625 S.E.2d 205, 209 (2005) (“In interpreting the meaning of the South
Carolina Rules of Civil Procedure, the Court applies the same rules of construction
used to interpret statutes.”). “If a rule’s language is plain, unambiguous, and conveys
a clear meaning, interpretation is unnecessary and the stated meaning should be
enforced.” Maxwell v. Genez, 356 S.C. 617, 620, 591 S.E.2d 26, 27 (2003).

That is the case here. The plain language of Rule 65(c) is unambiguous: Only
the State, its agencies, and its officers are exempt from the security requirement. The
language plainly does not exempt political subdivisions from the security requirements
of Rule 65(c), and the Court should not and cannot ignore this plain language. The
City therefore must provide security for the injunction.

B. The belatedly imposed security is not adequate.

-The City must provide sufficient security for “the payment of such costs and
damages as may be incurred or suffered by” the County if the injunction “is found to
have been wrongfully enjoined or restrained.” Rule 65(c), SCRCP. The County never
argued Rule 65(c) necessitates a “dollar-for-dollar security bond,” Return 15, but the

rule does require that the security be sufficient to compensate the County for the
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damages sustained while the injunction is in place. The security required by the circuit
court is insufficient, as the injunction is unsecured in excess of $15 million annually.

The City offers a plethora of reasons why leaving that much unsecured is
acceptable, but none is compelling. See Return 26-28. First, if the County segregates
funds from its Hospitality Fee, that protects all municipalities because the revenue will
have been collected countywide. The City collects its revenue only within its borders,
so escrowing that money will not cover all of the revenue the County Has been enjéined
from collecting. See Petition 11-12 (providing the breakdown for the amount of this
shortfall).

Second, the County has pointed to an abuse of discretion in the circuit court’s
injunction: the injunction is unsecured in excess of $15 million annually. Leaving $15
or even $15,000 unsecured in a case this size is one thing. But leaving eight figures
unsecured is something else entirely. Wherever the line between $15,000 and $15
million can be a question for another day. All that matters here is that the circuit
court’s injunction leaves more than $15 million annually unsecured, and thus, the
security is not adequate to do what it is required to do pursuant to Rule 65(c)—pay for
the damages suffered by the County if the injunction is reversed on appeal.

Third, the County never said the security (however belatedly imposed) was
nominal. But beirig more than nominal is not equivalent to being sufficient. Rule 65(c)
and the case law interpreting it require sufficient security to cover the damages the
County will sustain if the injunction is reversed on appeal. With $15 million in annual

revenue unsecured, the security is insufficient.
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Fourth, this Court can of course consider the expanded injunction from the July
10 order that will go into effect on August 10 that applies to all of the municipalities in
the County. Not taking this aspect of the injunction into account now would be a waste
of judicial resources, as the parties would be back here in a matter of days raising this
very issue.

It is worth pausing here to consider the July 10 order a little further. That order
held the injunction would apply to the other municipalities in the County. Unprompted
by either party, it also held that the countywide injunction would not take effect until
a month later on August 10. (App. 18-19.) Part of obtaining a preliminary injunction
is a showing of irreparable harm. See Scratch Golf Co. v. Dunes W. Restdential Golf
Props., Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 908 (2004). That the circuit court would
allow the County to continue collecting the Hospitality Fee for a month in these other
municipalities before the injunction takes effect shows that any supposed harm is not
irreparable. Cf. Nichol v DePuy Spine, Inc., No. 2014-CP-23-4895, 2013 WL
10573017, at *2 (S.C. Com. Pl. Feb. 13, 2013) (Hill, J.) (observing that a preliminary
injunction is typically necessary in “urgent situations where irreversible damage will
result unless the cilaﬂenged action is immediately halted”). Therefore, the injunction
should have never been entered in the first place.

Fifth, the City’s attempt to circle back to its “we can raise taxes” argument is
unavailing. No case in this State has ever held that a political subdivision can raise

taxes in lieu of providing the security required by Rule 65(c).

1542



As a fallback to all of these arguments, the City notes that more security is
now in place than required by the circuit court’s July 17 order, (App. 21), as North
Myrtle Beach, Conway, and Surfside Beach have adopted (or, the City says, intend to
adopt) resolutions escrowing revenue from their new local accommodations and
hospitality taxes, see Return 28-29. This argument, however, has multiple
shortcomings. For one, neither North Myrtle Beach, Conway, nor Surfside Beach are
required. to escrow this money by court order, so nothing is stopping them from
repealing those ordinances (or simply not adopting them at all) the day after the
Court rules on the Petition. For another, even the City acknowledges that this new
security still leaves the injunction unsecured in the amount of approximately $8
million annually. Although $8 million is less than $15 million, it still is an
unacceptably (and .unnecessarily) large amount for which no security exists on an
annual basis.

On a more fundamental level, this argument about new security raises the
question of why North Myrtle Beach, Conway, and Surfside Beach are escrowing this
revenue at all. They are not parties to this litigation, so they are not subject to the
jurisdiction of this Court or to the jurisdiction of the circuit court on remand. North
Myrtle Beach, Conway, and Surfside Beach cannot be required to pay any damages
stemming from the injunction, if it is determined to be wrongfully entered. That
burden is squarely and solely on Myrtle Beach. Thus, these three municipalities’
attempt to escrow revenue appears to be a litigation tactic designed to avoid having

the injunction reversed for failing to comply with Rule 65(c).
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As yet another fallback argument, the City insists that this Court may require
the City to post a $28 million bond, citing a Rule of Civil Procedure, not an Appellate
Court Rule. See Return 30. Even if the City is correct that this Court may do so, such
a bond (which would cover only one year’s worth of damages to the County) would not
correct the other flaws with the injunction, so it would ﬁot make the writ unnecessary,
nor would it save the injunction from being reversed.

III. The injunction violates the Supreme Court’s repeated holdings on
preliminary injunctions serving only to preserve the status quo ante.

Time and again, the Supreme Court has held that the “only” reason to grant a
preliminary injunction is to preserve the status quo ante. See, e.g., Richland Cty. v.
S.C. Dep't of Revenue, 422 S.C. 292, 310, 811 S.E.2d 758, 768 (2018); Poynter Inlle., Inc.
v. Century Builders of Piedmont, Inc., 387 S.C. 583, 586, 694 S.E.2d 15, 17 (2010).

The City never expressly acknowledges this binding case law. See Retu-u'n 30—
35. Unsurprisingly so. The injunction changes the status quo ante, whether that is
viewed as one that had existed for more than twenty-two years (from when the
Hospitality Fee initially took effect) or more than two years (from after the original
sunset date passed). Ei/ther way, the status quo ante changed: The County was able to
collect the Hqspitality Fee, but now it is not. And that violates clear Supreme Court
precedent.

As an aside here, consider how the City attempted to reframe the time period
from over twenty-two years to a little over two years. See Return 2 n.1. The City notes
thatits lawsuit “was brogght Jjust two years and almost three months” after the original

sunset date of the Hospitality Fee. Return 2 n.1 (emphasis added). If the City were
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suffering some irreparable harm from the County continuing to collect the Hospitality
Fee after the original sunset date passed (as it must have been to obtain a preliminary
injunction, see Scratch Golf Co., 361 S.C. at 121, 603 S.E.2d at 908), then the City’s
delay of “two years and almost three months” is inexplicable. And, again, it is another
reason why the injunction should have never been issued in the first place.

Back to the status quo ante i1ssue. Implicitly recognizing what our Supreme
Court has said, the City contends that the status quo ante is actually the “last
uncontested status” between the parties. Return 32. As an initial matter, that is not
the law in this State. See Cty. Council of Charleston v. Felkel, 244 S.C. 480, 483-84,
137 S.E.2d 577, 578 (1964) (explaining that the “sole object of a temporary injunction
is to preserve the subject of controversy in the condition which it is at the time of the
Order” (emphasis added)).

But even if it were, the City would still be wrong. The last uncontested status
was not January 1, 2017. See Return 33. On that date, the County believed that it
was able to continue collecting the Hospitality Fee, based on the extension and ultimate
removal of the sunset date. (See App. 174, 183, 710). The City, on the other hand,
thought that the Hospitality Fee had expired and could not be collected. (At least
theoretically the City thought that, under its theory of the case. It has never explained
why, if it did hold this view on January 1, 2017, it waited those “two years and almost
three months” to file suit.) Thus, on January 1, 2017, the parties contested the issue

at the core of this case.
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The last date on which the parties agreed about the status of the Hospitality Fee
was the previous day, on December 31, 2016—the day before the original sunset date.
On that date, everyone agreed that the County could collect the Hospitality Fee. Thus,
the “last uncontested status” to preserve with an injunction here is-the County
collecting the Hospitality Fee. So even under the City’s incorrect view of the law, the
injunction is still improper.

Unable to defend the injunction in the face of the Supreme Court’s holdings
about preserving the status quote ante being the “only” reason to issue a preliminary
injunction, the City reaches back to old cases about municipal officials wrongly
diverting public funds as justification for the injunction in this case. See Return 3132
(citing Shillito v. City of Spartanburg, 214 S.C. 11, 51 S.E.2d 95 (1948); Kirk v. Clark,
191 S.C. 205, 4 S.E.2d 13 (1939)). Those decisions are much narrower than the City
needs them to be to prevail here. They are about the “diversion of public funds,” not
about the imposition of a fee itself. E.g., Shillito, 214 S.C. at 22, 51 S.E.2d at 99.
Moreover, given the Supreme Court’s recent jurisprudence on taxpayer standing, it is
not clear that the cases on which the City relies are even still good law. See Bodman
v. State, 403 S.C. 60, 742 S.E.2d 366 (2013); Freemantle v. Preston, 398 S.C. 186, 728
S.E.2d 40 (2012); ATC South, Inc. v. Charleston Cty., 380 S.C. 191, 669 S.E.2d 337
(2008). The City’s reliance on cases like Shillito and Kirk therefore does not help it
avoid the Supreme Court’s holding that a preliminary injunction may be issued “only”

to preserve the status quo ante.
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IV. The City’s consent was not required for the County to adopt or extend
the Hospitality Fee.

Although this Petition is not the time for briefing the merits fully, the City spent
much of its Return focused on the question of whether its consent was reqmred to adopt
or extend the Hospltahty Fee. Thus, the County offers a more detailed analysis of the
flaws in the circuit court’s conclusion that the City’s consent was required than might
otherwise be necessary at this stage.

A, The critical question here is whether the County has the power
to impose the Hospitality Fee.

As a starting point, the City’s argument does not frame the issue coi'rectly.
Substantively, the issue is whether the County has the power to collect the Hospitality
Fee, which is a uniform service charge, without the City’s consent. The power to impose
a uniform service charge® or to tax is solely vested in the General Assembly. See Crow
v. McAlpine, 277 S.C. 240, 243, 285 S.E.2d 355, 357 (1981) (“The people of this State,
in their sovereign capacity have, by the Constitution, entrusted the taxing power to the
General Assembly . .. .”). The General Assembly may delegate that power to counties
and municipalities. S.C. Const. art. X, § 6. The specific question here is whether the

General Assembly has empowered the County to collect the Hospitality Fee, and if the

*

The Supreme Court has distinguished uniform service charges from ordinary
taxes in Brown v. Horry County, 308 S.C. 180, 417 S.E.2d 565 (1992). At the same
time, the Supreme Court has also recognized that, in a more general sense, any
revenue-raising measure enacted by the government is a tax. See Columbia Gaslight
Co. v. Mobley, 139 S.C. 107, 137 S.E. 211, 212 (1927); see also Hosp. Ass’n of S.C., Inc.
v. Cty. of Charleston, 320 S.C. 219, 231, 464 S.E.2d 113, 121 (1995) (aney, J.,
dlssentmg)
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General Assembly did, whether the General Assembly required the consent of the
municipalities within the County for the County to collect the Hospitality Fee.

The framework for answering this question is set forth in S.C. State Ports
Authoriléy v. Jasper County, 368 S.C. 388, 629 S.E.2d 624 (2006). Pursuant to this
framework, there is a two-step inqﬁiry to determine whether a county ordinance is
valid. First, a county must have the authority to enact the ordinance. Id., at 395, 629
S.E.2d at 627. Second, if the county did have that authority, the ordinance must not
conflict with the Constitution or State law. Id.

1. The County is authorized to collect the Hospitality Fee.

On the first step, the County is authorized to collect the Hospitality Fee. The
general power to impose a uniform service charge is granted to the County by the
General Assembly. See S.C.Code § 4-9-30(5)(a) (giving counties the powe.r “to assess
... uniform service charges . .. and make appropriations for functions and operations
of the county, including, but not limited to, appropriations for general publié works,
including roads, drainaée, street lighting, and other public works”).

Specifically on the Hospitality Fee, the County is also authorized to collect it
. pursuant to S.C. Code § 6-1-330(A). The statute provides:

A local governing body, by ordinance approved by a positive
majority, is authorized to charge and collect a service or
user fee . ... A fee adopted or imposed by a local governing
body prior to December 31, 1996, remains in force and effect
until repealed by the enaciing local governing body,

notwithstanding the provisions of this section.

Id. § 6-1-330(A) (emphasis added).
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Section 6-1-330(A) “authorizes” local governing bodies to collect a service or
user fee. Additionally, this statute provides that those fees adopted prior to December
31, 1996 remain “in force and effect until repealed by the enacting local governing
body.” Id.

The General Assembly’s use of this particular date in § 6-1-330(A) cannot be
ignored. There were only two governing bodies that imposed such fees prior to
December 31, 1996: The County and the City of Charleston. (See App. 91-95); City
of Charleston Ord. No. 1993-450, § 1. Therefore, the General Assembly necessarily
could have had only these two fees in mind when it enacted § 6-1-330(A).

The County adopted the Hospitality Fee with the enactment of Ordinance 105-
96 on October 15, 1996. Thus, pursuant to § 6-1-330(A), the County had the authority
to adopt and collect the Hospitality Fee. Moreover, pursuant to that same section,
the County can continue collecting the Hospitality Fee until it is repealed by County
Council.

The statutory provisions granting the County the authority to collect the
Hospitality Fee do not require the County to obtain the consent from the
municipalities. This language is found nowhere in § 4-9-30(5)(a) or § 6-1-330(A).
Indeed, were the City correct, § 6-1-330(A) would read very differently-——something
like the Hospitality Fee remains in effect only “until that fee automatically

terminates when municipal consent expires.”
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2. Collecting the Hospitality Fee does not conflict with the
Constitution or any State statute.

The only inquiry left is whether Ordinance 105-96 conflicts with the
Constitution or State law. According to the City, “South Carolina law prohibits the
i;llpositi(;n of a upiforﬁ service charge by coﬁnty ordinance within .municipal limits
unless the munic\ipality has agreed and consents, or the General Assembly expressly
provides otherwise.” Return 15-16. The City makes that assertion without any direct
citation.

Instead, the City proceeds to list eight different provisions that supposedly
supbort the City’s position that its consent was required. See Return 16-18; (see also
App. 6-7). But none of these provisions expressly supports the City’s assertion or the
circuit court’s conclusion. Thus, the City (like the circuit court) tries to read a consent
requirement into these provisions. This approach is akin to the often-criticized
“penumbra” rational of decisions like Griswold v. Connecticut, 381 U.S. 479 (1965).
See, e.g., State v. Forrester, 343 S.C. 637, 644 n.2, 541 S.E.2d 837, 840 n.2 (2001)
(‘fThis [penumbra] analysis has engendered much controversy over the years among
constitutional scholars and the Court itself.”). As the Court made clear in Forrester,
South Carolina hag not embraced such an amorphous style of interpreting the law.

As another flaw, the City and the circuit court disregard what those provisions
expressly require or prohibit. For example, the general requirement to follow the law
does not provide any insight on the specific question here (obviously, everyone has to
follow the law). See S.C. Const. art. VIII, § 7; S.C. Code § 4-9-25. The circuit court

never pointed to a single municipal road that the County built or any other service
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the County is providing within the City. See S.C. Code §§ 4-9-30(a)(5); 5-7-30. The
circuit court never identified a particular joint function the City and County
undertook, as any such function would presumably have required some clear
agreement about the sharing of powers or duties (the adoption of the Hospitality Fee,
of course, was a County decision, and the City having input on the road plan is not
actually sharing a government function). See S.C. Const. art. VIII, § 13; S.C. Code §
4-9-41(A). The circuit court never invoked any contract between the City and County
that the County was violating. See S.C. Code §§ 4-9-40; 5-7-60. The circuit court
never cited any use of the 1.5 percent piece of the Hospitality Fee for something that
is not permit;ted or what particular “service” was bei_ng provided that the County was
not allowed to provide with the Hospitality Fee revenue. See id. § 6-1-530 (setting
froth the permissible uses for revenue from the Hospitality Fee).

The City (and the circuit court) ignored the rules of statutory construction by
relying on these other statutes. That is because when “there is one statute addressing
an issue in general terms and another statute dealing with the identic.al issue in a
more specific and definite manner, the more specific statute will be considered an
exception to, or a qualifier of, the general statute and given such effect.” Denman v.
City of Columbia, 387 S.C. 131, 138, 691 S.E.2d 465, 468 (2010). Here, § 6-1-330(4)
is the specific statute dealing with the County’s authority to collect the Hospitality
Fee. That statute does not require the County to obtain municipal consent to collect
the Hospitality Fee. In fact, no statute or constitutional} provision prohibits the

County from collecting the Hospitality Fee without the consent of the municipalities.
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Plus, the idea that municipal consent is required for a county to adopt every
fee or tax within a municipality is inconsistent with Act 138 of 1997 (the very act in
which the General Assembly established the current framework for local
-accommodations and hospitality taxes). There, the General Assembly expressly
permitted counties to collect up to a certain percent of local accommodations or
hospitality taxes without getting municipal consent. See S.C. Code §§ 6-1-520(A); 6-
1-720(A).

Because the County has the authority to collect the Hospitality Fee without
municipal consént and because the continued collection of that fee by the County
without municipal consent does not conflict with the law, the circuit court erred in
the legal analysis underlying the injunction.

One final, more philosophical (yet still practical) point on this subject:
Requiring consent in this situation would be illogical and antidemocratic. Mandating
municipal consent here would effectively give people who live in a city or town the
option to refuse to pay any county fee, thereby unfairly casting the burden of
financing county projects solely on those people who live outside a city or town.

B. The County did not need municipal consent to extend or remove
the sunset provision or to change how funds from the
Hospitality Fee would be used.

The County amended Ordinance 105-96 to extend and ultimately to remove

the sunset provision. (See App. 710, 174, 183). The County also announced its plan
to use funds from the Hospitality Fee to fund construction of I-73 and for the

operation and maintenance of police, fire protection, emergency medical services, and
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emergency preparedness operations directly related to tourism-related
infrastructure, facilities, and programs. (See App. 195). The City contends the
County could not extend the sunset provision or change the use of revenue from the
Hospitality Fee without its consent.

The answer to whether the County could remove the sunset provision and
change the use of the funds from the Hospitality Fee are answered by looking at the
power granted to the County by the General Assembly.

1. The County has the power to change the sunset provision.

When initially adopted, the Hospitality Fee contained a sunset provision,
stating that the County would stop collecting the Hospitality Fee on January 1, 2017.
(App. 97). The County amended that sunset provision three times, first for up to five
years, then reaffirming that the extension was for the full five years, and finally
removing the sunset provision entirely. (App. 710, 174, 183).

The General Assembly empowered the County to collect the Hospitality Fee by
enacting § 6-1-330(A). This statutory provision expressly provides for the duration
for which the County could collect the Hospitality Fee. The statute provides that the
Hospitality Fee remains “in force and effect until repealed.” S.C. Code § 6-1-330(A).
County Council has not repealed the Hospitality Fee. Although the initial ordinance
creating the Hospitality Fee contained a sunset provision, that provision was a self-
limitation imposed on the County by the County, not by the General Assembly. The

General Assembly expressly empowered the County to continue collecting the
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Hospitality Fee until it is repealed. Because the sunset provision was a self-imposed
limitation on the County, the County was free to amend it (and even remove it).

2. The County has the power to change the use of the
Hospitality Fee revenue.

The County ériginally planned to 1;se the revenue from tile Hospitality Fee to
finance the road-construction projects outlined in the RIDE Report. Now, after those
projects have been completed, the County has found new, yet similar uses for that
revenue. (App. 174-75, 193, 195). Most recently, in July 24, 2018, the County
adopted Resolution 84-18, which provided that the funds from the Hospitality Fee
would be used to fund construction of I-73 and for the operation and maintenance of
police, fire protection, emergency medical services, and emergency preparedness
operations directly related to tourism-related infrastructure, facilities, and programs.
(App. 195).

The General Assembly has specifically placed limitations on how funds from
the Hospitality Fee may be used. See S.C. Code § 6-1-530. Of particular note, the
General Assembly has stated that the funds can be used for “highways, roads, streets,
and bridges providing access to tourist destinations,” as well as for “police, fire
protection, emergency medical services, and emergency-preparedness operations
directly attending to those facilities” when a county collects as much revenue as the
County does. Id.

The County has never used the funds from the Hospitality Fee for an improper
purpose. Initially, the County used the funds for the roads contemplated by the RIDE

Report. Most recently, the County proposed to use the funds for I-73 and approved
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police, ﬁre protection, and emergency medical services. The General Assembly allows

the County to use the funds from the Hospitality Fee for these purposes. Seeid. Like

the sunset provision, when the County initially adopted the Hospitality Fee, it limited
its use of funds from the Hospi‘gah'ty Fee to the road projects contemplated by the-
RIDE Report. Yet this too was a self-imposed limitation by the County, not k;y the

General Assembly. The County was free to remove this limitation it placed on itself
for use of the funds, as long as it used those funds only as allowed by the General

Assembly. There is nothing improper about these new uses for the revenue from the

Hospitality Fee. They are exactly those uses permitted by state law for hospitality

and local accommodations taxes. See id.; see also id. § 6-1-730. Aslong as the revenue

from an accommodations fee established at the time the Hospitality Fee was adopted

is used only for the purposes in those statutes, that fee remains in effect and

unaffected by Act 138. Seeid. § 6-1-760(B).

That the County would adopt new uses makes sense. Eventually the projects
in the RIDE Report were completed, but that does not mean tourism-related needs
disappeared. As the County grows, new needs emerge. Those needs, however, are
similar to the needs identified in the RIDE Report. For instance, just as the RIDE
Report was concerned about promoting tourism in Horry County, (App. 47, 70), the
current uses of the revenue are also tourism-related and involve roads, including I-

73, (App. 174-75, 195).
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C. Changes to Ordinance 105-96 did not create a new Hospitality
Fee.

The plain language of § 6-1-330(A) should control this case. That section
empowers the County to collect the Hospitality Fee and to continue collecting it until
the County repea;ls it. The circuit court (in a footnote (App. 7;8)) tried to get arouna
the plain language of § 6-1-330(A) by characterizing the changes to the Hospitality
Fee as the adoption of a new fee. As a new fee, the circuit court reasoned that
municipal consent was required.

But extending—or even removing—the sunset provision and changing the use
for revenue from the Hospitality Fee did not create a new fee. The same countywide
1.5 percent part of the Hospitality Fee that went into effect on January 1, 1997 was
the same countywide 1.5 percent part of the Hospitality Fee that the County was
collecting when the City filed this lawsuit.' Amendments to Ordinance 105-96 did not
alter anything about the substance of the Hospitality Fee and did not create a new
fee.

Looking at other-sunset provisions confirms this. The United States Supreme
Court has not treated a change to a sunset provision as the adoption of a new layv.
Take for example the Voting Rights Act of 1965, one of the most significant pieces of
legislation in the past century. See Voting Rights Act of 1965, Pub. L. 83-110, 79 Stat.
437. That act had certain provisions in § 4(a) and § 5 that were that were set to expire
in 1970. Congress extended those provisions before they initially expired, and it
extended them again in 1975, 1982, and 2006, each time before those provisions

expired. ‘See Shelby Cty., Ala. v. Holder, 570 U.S. 529, 538—-39 (2013) (reviewing the
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history of these extensions). The Supreme Court never interpreted Congress’s actions
as adopting a “neW” Voting Rights Act; instead, the Supreme Court viewed Congress
as having merely extended the law it had originally enacted in 1965 (with whatever
substantive amendments Congress might have made).

As a second example, look at the General Assembly’s decision to remove sunset
provisions from certain state boards. See 1994-1995 Appropriations Act, Part II, §
117. Shortly after the General Assembly’s decision, the attorney general, in a letter
analyzing the impact of this legislation on the Boards of Dentistry and Opticianry,
raised no problem with the General Assembly removing those sunset provisions. See
Letter to Mark R. Elam, 19.94 WL 378027 (S.C.A.G. June 29, 1994). No one would
claim that a “new” Board of Dentistry or Board of Opticianry was created simply
because the sunset provision was changed.

And so it is with the Hospitality Fee. The changes to Ordinance 105-96 were
permissible pursuant to the power conferred upon the County by the General
Assembly and do not create a new fee. S.C. Code §§ 6-1-330(A); 6-1-530; 6-1-760(B).

D. The City never consented to the Hospitality Fee.

The issue of whether the City gave its consent to the Hospitality Fee when it
passed the resolution “urgfing]” the County to adopt the Fee is irrelevant. As set
forth above, this case 1s about power—specifically the power conferred upon the
County by the General Assembly to collect the Hospitality Fee. If the General
Assembly did not require the County to obtain municipal consent before collecting

the Fee (which it did not), whether the City gave its consent to the Hospitality Fee in
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its resolution has no legal effect. Nevertheless, because the circuit court examined
this issue, the County will do so briefly.

Ordinance 105-96 was proposed and adopted by the County alone. The City
had no role in that process. The City did not propose it. The City did not vote on it.
Moreover, Ordinance 105-96 nowhere says that any municipality’s consent is
necessary, nor is it conditioned on any other entity approving of—or consenting to—
it. |

Also, an examination of the City’s resolution reflects that it merely “urge[d]”
the County to adopt the Hospitality Fee. The City did not “consent” to the Hospitality
Fee. The City did not cite any provision of Stau;,e la\/v that its consent was required.
All it did was “strongly and unanimously support” the RIDE Report and “urge[]” the
County to adopt the Hospitality Fee. (App. 97-98).

Also telling are the resolutions from the Horry County Board of Education and
the South Carolina Department of Transportation. These two resolutions are similar
to the municipal resolutions. (Compare App. 100, 105, with App. 97-98, 101, 102-03,
104, 106-07, 108). Like the municipalities, the Board of Education and Department
of Transportation encouraged the County to implement the RIDE Report, which
meant adopting the Hospitality Fee. If the municipalities were passing those
resolutions to comply with some (unstated) State law, then the Board of Education
and Department of Transportation would have had no reason to adopt resolutions of

their own.
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What explains all of these resolutions, both from the municipalities and other
entities, is the political context in which the County adopted the Hospitality Fee.
Earlier in 1996, voters in Horry County had rejected a local option sales tax to finance
a proposed comprehensive road plan. (See App. 47). These resolutions demonstrated
broad support for the County’s plan to finance a road-construction plan with the
Hospitality Fee, despite the results of the referendum. In other words, the resolutions
had nothing to do with any legally required consent, but instead were a show of
unanimity for addressing the County’s road problems.

CONCLUSION
The County respectfully requests that this Court grant the writ in expeditious

fashion and stay the injunction while the appeal is pending.

Respectfully submitted:

ot

Wm. Grayédn LAmbert
BURR LLP
Post Office Box 11390
Columbia, S.C. 29211

James K. Gilliam
Henrietta U. Golding
BURR & FORMAN LLP
2411 Oak Street, Suite 206
Myrtle Beach, SC 29577
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THE STATE OF SOUTH CAROLINA
. In the Court of Appeals

APPEAL FROM HORRY COUNT\B\O 406,0
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William H. Seals, Jr., Circuit Court Judge 00 <
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Do
Appellate Case No. 2019-001134 Q"{S\
City of Myrtle Beach, For Itself and a Class of Similarly Situated Plaintiffs, ............ Respondents,
v,
HOITY COUNLY, oottt ettt en s st een Appellant.

RESPONDENTS’ SUPPLEMENTAL RETURN AND MEMORANDUM
IN OPPOSITION TO APPELLANT’S PETITION FOR SUPERSEDEAS

The City of Myrtle Beach (“City™), on behalf of itself and all other similarly situated
plaintiffs (*Respondents™), hereby submits this supplemental return and memorandum in
opposition to the Petition for a Writ of Supersedeas (“Petition™) of Appellant Horry County
(“County™). |

The primary thrust of the County’s Pet'ition is that the circuit court erred in not requiring
that the City post a bond in the amount of $28 Million under Rule 65(c), SCRCP. See Petition at
8-13. As Respondents explained in their original return and memorandum in opposition to the
Petition, notwithstanding its belief that no security is required under Rule 65(c), the City ana the
other municipalities in Horry County which have enacted local hospitality and accommodations
taxes under S.C. Code Ann. §§ 6-1-500, et seq., and 6-1-700, et seq. (“Local Taxes™), the
collection of which the County unsuccessfully sought to have enjoined by the circﬁit court but

has not sought to have superseded by this Court, have agreed to escrow their collections of the

1562



Local Taxes during the pendency of this litigation to provide security to the County. See
Resp’ts” Return & Mem. in Opp’n to Appellant’s Pet. for Supersedeas at pp.28-29. And as
indicated in the Affidavit of City Manager John Pedersen located in the Second Supplemental
Appendix filed concurrently with this supplemental return, the City has caused to be purchased
an $8.815 Million surety bond to eliminate any financial risk the County has identified in the
Petition. Second Supp. App’x at 60-61. The City intends on filing a motion with the circuit
court to lift the stay of further proceedings in that court imposed under its July 18, 2019, order
. (see App’x at 24) for the sole purpose of filing this bond.

By obtaining this bond, the City does not concede such a bond can be required of a
municipality. The City thus reserves all arguments that the circuit court’s order was proper in all
respects. However, the County’s argument regarding the sufficiency of the security is now moot.

For the reasons discussed herein and in Respondents® original return and memorandum
in opposition, this Court should deny the Petition.

Respectfully submitted,

/I@n M.S. Hoefer ~ VayZd
Chad N. Johnston
WILLOUGHBY & HOEFER, P.A.
930 Richland Street
Post Office Box 8416
Columbia, South Carolina 29202
~ (803) 252-3300

R. Walker Humphrey, 11
WILLOUGHBY & HOEFER, P.A.
133 River Landing Drive, Suite 200
Charleston, South Carolina 29492
(843) 619-4426

Attorneys for Respondents

Columbia, South Carolina
August 5, 2019
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY

William H. Seals, Jr., Circuit Court Judge

Appellate Case No. 2019-001134

City of Myrtle Beach, For Itself and a Class of Similarly Situated Plaintiffs, ............ Respondents,

HOITY COUNLY, w.voviniisisisecseiree et cstntsssseneeses bt seton s ss st s ae s see et ensee s ees e e Appellant.

AFFIDAVIT OF JOHN PEDERSEN

Personally appeared before me, John Pedersen, who being duly sworn, affirms and swears
as follows:

1. T am in excess of eighteen years of age and competent to give this affidavit.

2. 1 am currently City Manager of the City of Myrtle Beach and have served as such
since November 3, 2014.

3. In my position as City Manager, I have caused a bond in the amount of
$8,815,000.00 to be purchased as a surety for the preliminary injunction ordered by the trial court
on June 21, 2019, as médiﬁed on July 10, 2019 and July 17, 2019, respectively, in the above-
captioned matter.

4, A copy of the surety bond purchased by the City of Myrtle Beach will be filed with

the Horry County Clerk of Court.

Page 1 - Affidavit John Pedersen

Supp. App. 060
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FURTHER THE AFFIANT SAYETH NAUGHT.

PRI

John LPedersen

Sworn to and subscribed before me this

My Commission Expires:
ANOTARIAL SEAL]
- <2, =

-
-

Page 2 — Affidavit John Pedersen

Supp. App. 061
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY

William H. Seals, Jr., Circuit Court Judge C CO

Appellate Case No. 2019-001134

City of Myrtle Beach, For Itself and a Class of Similarly Situated Plaintiffs, ............ Respondents,
v.
HOITY COUNLY, .ttt et n e Appellant.
CERTIFICATE OF SERVICE

This is to certify that I, a paralegal with the law firm Willoughby & Hoefer, P.A., have
caused to be served this day one (1) copy of Respondent City of Myrtle Beach’s Supplemental
Return and Memorandum in Opposition to Appellant’s Petition for Supersedeas and Second
Supplemental Appendix by placing same in the care and custody of the United States Postal
Service with first class postage affixed thereto and addressed as follows::

Henrietta U. Golding, Esquire
Burr & Forman, LLP
P.O. Box 336
Myrtle Beach, SC 29578
James K. Gilliam, Esquire
Burr & Forman, LLP

P.O. Box 336
Myrtle Beach, SC 29578
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Adam R. Artigliere, Esquire
Burr & Forman, LLP
P.O. Box 447
Greenville, SC 29602

William Grayson Lambert, Esquire
Burr & Forman, LLP
P.O. Box 11390
Columbia, SC 29211

!

~ =~ ~—~Columbia;South-Carolima~ T T T T T T T S T e s e —
This 5 day of August, 2019
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) FIFTEENTH JUDICIAL CIRCUIT
)
City of Myrtle Beach, ) CIVIL ACTION NO. 2019-CP-26-01732
)
For Itself and a Class of Similarly )
Situated Plaintiffs, )
) MOTION TO LIFT STAY TO FILE
Plaintiff, ) EVIDENCE OF SURETY BOND AND
Vs. ) MEMORANDUM IN SUPPORT
)
Horry County, )
)
Defendant. )

TO: DEFENDANT HORRY COUNTY, by and through its Attorneys: Henrietta U.

Golding, Esquire, James K. Gilliam, Esquire, Adam R. Artigliere, Esquire, and

Wm. Grayson Lambert, Esquire, of Burr Forman McNair, Myrtle Beach, South

Carolina:

Plaintiff City of Myrtle Beach (“City”), on behalf of itself and a class of similarly situated
plaintiffs, moves for an order lifting the stay entered by this Court on July 18, 2019, for the sole
and limited purpose of filing evidence that the City has obtained a surety bond in the amount of
$8.815 Million.

On June 21, this Court issued an order granting the City an injunction against Defendant
Horry County (“County”) and did not require that the City post security under Rule 65(c),
SCRCP. On July 10, this Court denied the County’s motion for reconsideration, finding in
pertinent part that “a bond as required by Rule 65 is not necessary and/or required for these
parties.” The Court thereafter modified the injunction pursuant to Rule 62(c), SCRCP, to require
the City to escrow new revenues collected under the City’s local accommodations and hospitality
tax ordinances, adopted pursuant to S.C. Code Ann. § 6-1-520 and § 6-1-720, as security for the

injunction. Since that time, the other municipalities in Horry County which have enacted their

own new local accommodations and hospitality taxes have agreed to escrow their collections of
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such taxes as additional security. See Respondents’ Return & Memorandum in Opposition to
Appellant’s Petition for Supersedeas at 28-29, City of Myrtle Beach v. Horry Cnty., No. 2019-
001134 (S.C. Ct. App. July 29, 2019). The total escrowed collections are estimated to be $20.34
Million. Id. at 29. Notwithstanding, the County has continued to argue against the sufficiency of
the security that was set under this Court’s clear discretion under Rule 65(c), SCRCP, even wilile
conceding the fact that the security ordered by the Court is not “nominal.” Respondents’ Reply
in Supp. of Appellant’s Petition for Supersedeas at pp.5-9, City of Myrtle Beach v. Horry Cnty.,
No. 2019-001134 (S.C. Ct. App. July 29, 2019). In order to take the issue of the sufficiency of
the security off the table so that the focus of any review of the injunction is on the unlawfulness
of the County’s action, the City has now taken the additional step of obtaining a surety bond in
the amount of $8.815 Million to bring the total amount of security over the $28 Million
requested by the County. Exhibit A attached hereto; see also County’s Motion for
Reconsidefation at 4 (“[T)he City must be required to provide security for its injunction which
must be in the amount of not less than $28 Million . . . .”).!

To ensure the efficacy of this bond, the City requests that this Court lift the stay entered
on July 18 for the sole and limited purpose of allowing the City to file evidence of this bond with
the Clerk of Court. The determination of whether to issue a stay is within the discretion of this
Court. See City of Spartanburg v. Belk’s Dep’t Store, 199 S.C. 458, 20 S.E.2d 157 (1942).
Thus, the determination of whether to lift a stay issued is also within the discretion of this Court.

The Court should exercise its discretion and lift the stay for the limited purpose of allowing the

! By obtaining this bond, the City does not concede such a bond can be required of a
municipality. The City thus reserves all arguments that this Court’s orders dated June 21, 2019,
July 10, 2019, and July 17, 2019, respectively, were proper in all respects. However, the
County’s argument regarding the sufficiency of the security is now moot.
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City to file evidence of additional security posted for the benefit of the County. There can be no

prejudice to the County from a lifting of the stay for this limited purpose as it would only inure

to the County’s benefit to have additional security—which it has repeatedly asserted in this Court

and in the Court of Appeals is required—Dbe posted. Moreover, a granting of the within motion is

certainly appropriate here given that the County has posted no security for the stay it received

~ from this Court, ¢f. Rule 62(d), SCRCP (providing for an appellant to post a supersedeas bond in

order to obtain a stay of an otherwise appealable order), and therefore has no exposure itself in

regard to the existing stay as against further proceedings in this Court.

Pursuant to Rule 11(a), SCRCP, the undersigned hereby certifies that consultation with

opposing counsel regarding the substance of this motion would serve no useful purpose.

Columbia, South Carolina
August 6, 2019

Respectfully submitted,

s/ Chad N. Johnston

John M.S. Hoefer, SC Bar # 2549
Chad N. Johnston, SC Bar # 73752
R. Walker Humphrey, II, SC Bar # 79426
Willoughby & Hoefer, P.A.

930 Richland Street

Columbia, South Carolina 29202
jhoefer@willoughbyhoefer.com
cjohnston@willoughbyhoefer.com
whumphrey@willoughbyvhoefer.com
(803) 252-3300 (office)

(803) 256-8062 (facsimile)

Attorneys for Plaintiff City of Myrtle Beach and All
Others Similarly Situated
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Horry County,

Defendant.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) NO.: 2019-CP-26-01732
City of Myrtle Beach, )
) HORRY COUNTY’S
Tror Itself and a Class of Similarly ) MOTION TO RECONSIDER
Situated Plaintiffs, )
)
Plaintiff, ) ‘
)
vs. )
)
)
)
)
)

Horry County, pursuant to Rules 52(b), 54(b), and 59(e), SCRCP, moves this
Honorable Court to reconsider its Order granting the City’s motion for a preliminary
injunction and denying the County’s.

Introduction

For more than twenty-two years, the County has been collecting lawfully a
Hospitality Fee that has benefited the entire County, including the City of Myrtle
Beach. The City only now claims that the County cannot continue collecting it and
moved to enjoin the County from doing so, despite the fact that a preliminary
injunction is supposed to preserve the status quo ante while litigation is pending.
Poynter Invs., Inc. v. Century Builders of Piedmont, Inc., 387 S.C. 583, 586, 694
S.E.2d 15, 17 (2010).

Respectfully, the Court’s decision to grant an injunction is flawed in several

ways. As entered, the Order violates basic tenets of Rule 65, SCRCP, and case law
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regarding preliminary injunctions. The Order also contains faulty analysis of the
merits of the City’s consent argument. As explained more fully below, the Court
should reconsider its Order, deny the City’s motion for a preliminary injunction, and
instead grant the County’s motion for a preliminary injunction enjoining the City’s
new hospitality and local accommodations fees, which the City adopted only days
before it filed this lawsuit.

Legal Standard

A trial court’s “interlocutory orders are amendable.” Johnston v. Bowen, 313
S.C. 61, 63, 437 S.E.2d 45, 47 (1993). Under Rule 54(b), such an order “is subject to
revision at any time before the entry of judgment adjudicating all the claims and
the rights and liabilities of all the parties.” Rule 54(b), SCRCP; see also Rule 52(b),
SCRCP (allowing for an amendment of findings by a trial court); Rule 59(e), SCRCP
(allowing for an amendment of a judgment by a trial court).

Federal courts, applying similar a rule of civil procedure,! have explained
that a motion to reconsider should be granted whenever reconsideration is
necessary “(1) to follow an intervening change in controlling law; (2) on account of
new eyidence; or (3) to correct a clear error of law or prevent manifest injustice.”
MecLaughlin v. CSX Transp., Inc., 260 F. Supp. 3d 523, 526 (D.S.C. 2017) (internal
quotation mark omitted); see also Elam v. S.C. Dep’t of Transp., 361 S.C. 9, 24, 602

S.E.2d 772, 780 (2004) (observing that a motion to reconsider may be filed when

1 When South Carolina courts have not addressed a particular issue, courts must “lookﬂ for
guidance to cases interpreting the federal rules.” Maybank v. BB&T Corp., 416 S.C. 541, 565, 787
S.E.2d 498, 510 (20186).
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“the court has misunderstood, failed to fully consider, or perhaps failed.to rule on an
argument or issue”). They have also instructed that “[m]otions for reconsideration
of interlocutory orders are not subject to the strict standards applicable to motions
for reconsideration of a final judgment.” Am. Canoe Ass’n v. Murphy Farms, Inc.,
326 F.3d 505, 514 (4th Cir. 2003).

Argument

I. The Order is flawed, even if the City is likely to succeed on the
merits, for the City is not exempt from posting a bond.

A. The Order does not require any security from the City.

A party who obtains a ﬁreliminary injunction must provide some security so
that if the injunction was improper, the enjoined party can be made whole. See
Rule 65(c), SCRCP; see Hyler v. Wheeler, 240 S.C. 386, 126 S.E.2d 173 (1962)
(Generally speaking, the ability to recover damages will be limited to the amount of
the security bond). Our State Supreme Court has made clear that this requirement
is meaningful—some nominal security is insufficient and is a basis for reversing the
circuit court’s decision. See Atwood Agency v. Black, 374 S.C. 68, 73, 646 S.E.2d
882, 884 (2007) (reversing an order granting an injunction but requiring only
“nominal” security based on Rule 65(c), SCRCP, and the fact that requiring nominal
security “erroneously assumes the injunction is proper”).

Rule 65(c), SCRCP, exempts only the State of South Carolina and its officers
and agencies from a bond requirement. The City, as a political subdivision, does not
fit within this exemption. The County is aware of no South Carolina law that

excuses the City from posting a bond, and the City pointed to no law in its earlier
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briefing on this question. On this issue, South Carolina’s rule is different from some
other states, which by rule specifically exempt municipalities from posting a bond.
See, e.g., Provident Mgmt. Corp. v. City of Treasure Island, 796 So. 2d 481, 483 (Fla.
2001); Miller v. Knorr, 553 So. 2d 1043, 1045 (La. Ct. App. 1989). Without such an
exemption for the City in Rule 65(c), the City must be required to provide security
for its injunction which must be in the amount of not less than $28,000,000.00
Million based on the Affidavits of Mike Shelton and Barry Spivey.2

B. The Order ignores the South Carolina Supreme Court’s
repeated instructions about preserving the status quo ante.

The South Carolina Supreme Court has repeatedly held that a preliminary
injunction may be issued “only if necessary to preserve the status quo ante.”
Poynter Invs., Inc., 387 S.C. at 586, 694 S.E.2d at 17 (emphasis added). The Order
never addresses, or even acknowledges, the effect it has on the status quo. The
Order upsets rather than preserves the status quo; and such an approach is
inconsistent with the law and constitutes reversible error.? In addition the Order
mandating that the County stop collecting fees, the fact that Horry County will not
be receiving these fees as it had for over twenty (20) years, will immediately cause
monetary shortages for budgeted items.

C. The Order does not sufficiently state what the Coﬁnty is
enjoined from doing.

2 Barry Spivey is a financial officer with the County and Mike Shelton is a financial officer
with the City.
3 The City publicly issued, on June 24, 2019, the attached Notice entitled “Revised taxes effective Monday,

July 1, in the City of Myrtle Beach.”
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When a court enters an injunction, the order “shall be specific in terms; [and]
shall describe in reasonable detail, and not by reference to the complaint or other
document, the act or acts sought to be restrained.” Rule 65(d), SCRCP. This Order
does not do this. Rather, its conclusion simply grants the City’s motion. The Order
violates Rule 65(d) and leaves open a greater possibility for dispute over whether
the County is complying with the injunction, which is what Rule 65(d) seeks to
avoid.

Regarding the scope of the injunction, the City has not been certified* as a
class representative, and the only evidence concerning the involvement of any other
municipality is the new local accommodations and hospitality fees adopted by
Surfside Beach attached to the City’s motion for preliminary injunction. At this
early stage, the injunction, even if proper, can only apply to the 1.5 percent fee
collected from within the City of Myrtle Beach but the Order may be construed
differently.

D. The Order’s irreparable harm analysis is incorrect.

The irreparable harm analysis in the Order focuses on the County’s Board of
Fee Appeals. Even if the Court is correct that the Board of Fee Appeals is deficient
in its creation or as a remedial option for the City (both points with which the
County disagrees), the Order has still disregarded the more fundamental point that
a loss of money is not an irreparable harm because money is fungible. See Philip

Morris USA Inc. v. Scott, 561 U.S. 1301, 1304 (2010) (“Normally the mere payment

1 In fact, the City has not filed a motion seeking certification.
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of money is not considered irreparable . . ..”). To prevent an irreparable harm to
the City, the Court merely has to order the County to segregate revenue from the
1.5 percent paid by the City within its borders pending the outcome of this
litigation. After all, at this stage, the City is the only plaintiff, so harm to it is the
only concern in this analysis. By having the County set that money aside, the City
could recover it if it prevails. At most, if the Court ordered the County to segregate
all of the revenue from the 1.5 percent collected from within the City’s borders, that
would sufficiently protect the City’s interest both as an individual litigant and a
political entity from any irreparable harm, all without so drastic a measure as
enjoining the County from collecting a fee that has been in place for more than two
decades.5 Because a less dramatic remedy exists, this Court should simply order
the County to segregate all of the revenue from the 1.5 percent collected from within
the City’s borders and deny the City's motion for preliminary injunction. See
Monsanto Co. v. Geertson Seed Farms, 561 U.S. 139, 166 (2010) (An injunction
should not be entered if a less drastic remedy would provide sufficient redress for
the injury.); Seratch Golf Co. v. Dunes West Resid. Golf Prop., Inc., 361 S.C. 117,
121, 603 S.E.2d 905, 907 (2004) (A preliminary injunction is a drastic remedy,

which should be cautiously invoked.).

5 In fact, if the Court required the County to segregate all revenue from the 1.5 percent with
the City’s borders, the Court could enjoin the City’s new ordinances and still ensure that the City
does not suffer any irreparable harm because if the City did prevail in this litigation, it could
ultimately recover all of the revenue it would have obtained had its new ordinances gone into effect
on duly 1.
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Indeed, the City’s entire irreparable harm argument is belied by the fact that
it waited more than two years to bring this lawsuit. If the City were truly
irreparably harmed by the extension of the Hospitality Fee, the City would have
filed suit in January 2017, not in March 2019.

E. The Order improperly appears to decide the merits of the
entire case.

A preliminary injunction must be “made without prejudice to the rights of
either party pending a hearing on the merits, and when other issues are brought to
trial, they are determined without reference to the temporary injunction.” Helsel v.
City of N. Myrtle Beach, 307 S.C. 29, 32, 413 S.E.2d 824, 826 (1992)

The Order granting the City’s motion is seventeen pages, and it improperly
makes findings of facts and draw conclusions of law that go to the ultimate issues
and result in a decision by the Court on the merits of the entire case. Despite
reciting the correct standard of likelihood of success on the merits, the analysis
itself seems to unqualifiedly decide those issues in favor of the City and against the
County, at this early stage of the litigation. At a very minimum, the Order should
contain language to the effect that no findings of fact or conclusions of law in the
Order have any binding effect on any ruling on the merits.

II. The City is not likely to succeed on the merits.

The crux of the Order is that the City’s consent was required for the County
to extend the Hospitality Fee. That conclusion is incorrect, as the City’s consent
has never been required, either to adopt or to extend the Hospitality Fee.

A. Adopting the Hospitality Fee did not require the City’s consent.
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The Order adopts, in toto, the City’s argument on consent, pointing to the
City’'s 1996 resolution and the text of Ordinance 105-96, as well as various
provisions of State law. Yet the City’s argument—and hence the Order granting the
City’s motion—is flawed. The City’s October 8, 1996 resolution nowhere says that
the City is “consenting.” It nowhere cites any law that indicates consent. Similarly,
County Ordinance 105-96 nowhere says that the City’s consent is required or that
the validity of the Ordinance is based on any consent. Nowhere does the County’s
Ordinance provide that the Hospitality Fee’s is contingent on all of the County’s
municipalities consenting to it.

The 1996 resolution from the City was merely a show of political support for
the Hospitality Fee, in the face of the failed referendum earlier in 1996. Were the
resolution anything else, neither the State Department of Transportation nor the
Horry County Board of Education would have had any reason to pass. essentially
identical resolutions.

The City’s consent argument gains no more traction from looking at
Ordinance 105-96 itself. The City claims that the variou; provisions of that
ordinance must stand or fall together, a point on which the court agreed and for
which it cited Atkins v. Wilson, 417 S.C. 3, 12-13, 788 S.E.2d 228, 233 (Ct. App.
2016). But the rule in Atkins is not one that requires an ordinance to stand or fall
in toto. Rather, it is one that requires an ordinance be read to give effect to the

legislative purpose of the ordinance.
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The purpose of Ordinance 105-96 was to adopt the Hospitality Fee. The
County did that in § 1(A). Subsequent sections dealt with related issues, each being
a distinct part of the ordinance. For instance, § 1(G) addressed how revenue from
the Hospitality Fee would be spent. It makes clear that the County would “adopt”
the road plan “in concert” with the municipalities, meaning that the municipalities
would have input. Municipalities were not given approval authority or a veto.
Nothing about this provision required the City to consent to the imposition of the
Hospitality Fee.

Likewise, § 1(H) established a time period for which the County intended to
collect the Hospitality Fee. Sunset provisions like this are common in law, and
legislatures are free to amend or even remove them, as the County did here. That
the City’s October 8, 1996 resolution referred to twenty years as well is
unsurprising; that recital was simply summarizing Ordinance 105-96.

Without support for its consent argument from its own 1996 resolution or
Ordinance 105-96, the City pointed to various provisions of state law, but none of
these are of any more help. Surprisingly, the Order never identifies which of these
constitutional or statutory provisions the County allegedly violated wher: it
extended the Hospitality Fee. Rather, the Court’s analysis appears to be like the
often criticized and amorphous penumbra rational of a decision like Griswold v.
‘Connecticut, 381 U.S. 479 (1965).

The County has not usurped the City’s autonomy by extending the

Hospitality Fee. In 1996, it imposed a countywide fee for countywide projects,
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projects that inure to the benefit of the City. As for paying the Hospitality Fee,
residents of the City pay that fee just like everyone else who lives in the County and
enjoy the benefits of the Hospitality Fee just like everyone else who lives in the
County. Or put another way, being a resident of the City does not excuse someone
from also being a resident of the County. And as for the projects, the County is not
seeking to take over or jointly administer any governmental activity. The City is
free to exercise all of its powers within its borders, just as the County is.

B. Extending the Hospitality Fee did not require the City’s
consent.

Just as the City did not have to consent to the adoption of the Hospitality
Fee, the City did not have to consent to the extension of the Hospitality Fee. That
fee is covered by § 6-1-330(A) and § 6-1-760(B) because of when the County adopted
it, so it remains in effect until repealed by the County. The County alone, as the
governing body that “enact[ed]” the Hospitality Fee (the City cannot plausibly argue
that it enacted the Hospitality Fee), has the authority to repeal it. S.C. Code § 6-1-
330(A). The County, of course, has not done so.

In extending and then removing the sunset provision of § 1(H), the County
has not adopted a “new” fee, as the Order holds. The same fee is in place now as
was in place in 1997. No substantive change has 1k‘)een made. The same 1.5 percent

is being collected now as over two decades ago.®

6 The Order concludes in a footnote that the County has adopted a fee, but the City has
adopted taxes. But the Order does so without any reference to case law on this subject, which makes
clear this issue is not as simple as looking at the words in the statutes. Admittedly, S.C. Code §§ 6-
1-500 et seq. and 6-1-700 et seq. refer to local accommodations and hospitality “taxes.” Although the

10
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Conclusion
The Court should reconsider its Order granting the City’s motion for a
preliminary injunction, withdraw that Order, deny the City’'s motion for a
preliminary injunction, and grant the County’s motion for a preliminary injunction.
Respectfully submitted:

Burr & Forman LLP

s/Henrietta U. Golding

Henrietta U. Golding, S.C. Bar # 2173
2411 N. Oak Street, Suite 206 (29577)
Myrtle Beach, SC 29577

Ph: (843) 444-1107

Fax: (843) 443-9137

Email: hgolding@burr.com

Adam R. Artigliere, S.C. Bar #75328
Poinsett Plaza

104 South Main Street

Suite 700

Greenville, SC 29601

Ph: (864) 271-4940

Fax: (864) 271-4015

Email: aartigliere@burr.com

Wm. Grayson Lambert, S.C. Bar #101282
Post Office Box 11390
Columbia, S.C. 29211
Ph:  (803) 799-9800
Fax: (803) 753-3278
Email: glambert@burr.com
Myrtle Beach, South Carolina
Dated: June 25, 2019 Attorneys for Defendant

legislative designation receives “respect” in “doubtful cases,” the legislative designation “is not
determinative.” Brown v. Cty. of Horry, 308 S.C. 180, 184, 417 S.E.2d 565, 567 (1992). Instead, this
question is governed by the supreme court’s four-part test to determine if a revenue source is a fee:
“(1) the revenue generated is used to the benefit of the payers, even if the general public also benefits
(2) the revenue generated is used only for the specific improvement contemplated (3) the revenue
generated by the fee does not exceed the cost of the improvement and (4) the fee is uniformly
imposed on all the payers.” C.R. Campbell Constr. Co. v. City of Charleston, 325 S.C. 235, 481 S.E.2d
437, 438 (1997). The Order never applied this test.

11
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY
City of Myrtle Beach,

For Itself and a Class of Similarly
Situated Plaintiffs,

Plaintiff,
Vs.
Horry County,

Defendant.

TO: DEFENDANT HORRY COUNTY, by aﬁd through its Attorneys: Henrietta U.
Golding, Esquire, James K. Gilliam, Esquire, Adam R. Artigliere, Esquire, and Wm.
Grayson Lambert, Esquire, of Burr Forman McNair, Myrtle Beach, South Carolina:
YOU WILL PLEASE TAKE NOTICE that, in the above-captioned case and consistent

with the Court’s August 16, 2019, Order Lifting the Stay for this limited purpose, Plaintiff City of

Myrtle Beach (“City”), on behalf of itself and all others similarly situated, is hereby filing evidence

of a surety bond obtained by the City on August 5, 2019, in the amount of $8.815 Million. A copy

of the surety bond is attached hereto as Exhibit A. Although the City maintains that no security is

required under Rule 65(c), SCRCP, and that the security provided under the Court’s July 17,2019,

Order denying Horry County’s (“County”) motion for supersedeas, together with the revenues

collected and escrowed as additional security by the other municipalities in Horry County which

have enacted local accommodations and hospitality taxes, evidence of which has been filed in the

appellate proceeding of this matter, is sufficient, the purpose of this surety bond is to bring the

total amount of security for the preliminary injunction to over $28 Million, which is the amount of

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
) CIVIL ACTION NO. 2019-CP-26-01732

NOTICE OF FILING

N’ N’ N N N N N N’ N N N N N

security expressly claimed by the County to be adequate.
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By this notice of filing, true and correct copies of the August 5, 2019 surety bond in the

amount of $8.815 Million are hereby served on the County through their counsel this 20 day of

August, 2019.

Columbia, South Carolina
August 20, 2019

Respectfully submitted,

s/ Chad N. Johnston

John M..S. Hoefer, SC Bar # 2549
Chad N. Johnston, SC Bar # 73752
R. Walker Humphrey, II, SC Bar # 79426
Willoughby & Hoefer, P.A.

930 Richland Street

Columbia, South Carolina 29202
jhoefer@willoughbyhoefer.com
cjobnston@willoughbyhoefer.com
whumphrey@willoughbyhoefer.com
(803) 252-3300 (office)

(803) 256-8062 (facsimile)

Attorneys for Plaintiff City of Myrtle Beach
and All Others Similarly Situated
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ELECTRONICALLY FILED - 2019 Aug 20 9:14 AM - HORRY - COMMON PLEAS - CASE#2019CP2601732

EXHIBIT A
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STATE.QOF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) ERIFTEENTH JUDICIAL CIRCUIT
)
City of Myrtle Beach, ) CIVIL ACTION NO. 2019-CP-26-01732
)
For itself and a Class:of Similarly Situated )
Plaintiffs, )
)
Plaintiff ; BOND FOR PRELIMINARY INJUNCTION
VS,
. )
Horry. County, )
Defendant. ;

Plaintiff and principal City of Myrtle Beach, South Carolina, on behalf of itself and.a class of
similarly situated plaintiffs, has commmenced the above-captioned action against defendant Horry County,
South Carolina. In.connection with said action, plaintiff has applied for and received a preliminary injunction
agaifist defendant, enjoining and restraining them from the commission of certain acts, to wit: the“collection
of a uniform service charge by defendant within the corporate limits of certain municipalitiés within'the
territorial limits of Horry County, South Carolina, as specified in the orders of the court issued on June 21, -
2019, and July 10, 2019, the terms and provisions of which orders are incorporated herein. Deferidant has
appealed said orders and lias asserted, as a basis for such appeal, that plaintiff hasnot provided'adequate security
against the event that said orders may be reversed and the injunction provided therein dissolved:as a fesult.

Now, the indersigned_Capitol Indemnity Corporation. _, a corporation as surety; in consideration.
of the prerises, dnd of the jssitance of the preliminary injunction, does undertake in the sum of Eight
Million Eight hundred fifteen thousand Dollars ($8;815,000), and promise thatif the preliminary
injunction shall be dissolved the plaintiff will pay to the defendant such damages, not exceeding the sum of
Eight Million Eight hundred fifteén thousand Dollars ($8;815,000), as they may incur or suffer if found to
have been wrongfully enjoined. ’
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Capitol Indemity Corporation has caused this undertaking to be signed and its corporate seal

affixed by its duly authotized attorney-in-fact at 2pm this 5th day of August.
R -
= 4 by: > “V - v / :,
NN Q.,r}w._,_ y é‘gﬁvm& A ﬁtﬁ.i’iuuw
City oﬂ,Myrtle Beach, South Carolina Attorney-in-fact’s Signature for Surety
By: -U"'\ PCA‘U“S\:A Lauren Brashier RN E )
| T O h{ ﬂar«j e Attorhey-in-fict’s Name - ),fvgt \;ﬂ
BOND #60108627 PO box 27149 Greenville SC 29607

Attorney-in-fact’s Address
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