THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHEROKEE COUNTY
Court of Common Pleas .
Grace Gilchrist Knie, Circuit Court Judge

* Circuit Court Case No. 2018-CP-11-00838
Appellate Case No. 2019-001325

Charles E. Deal, Jr., , Appellant
V.
Angela Godfrey, Respondent.

REPLY 01 01 0,
SC Court of Appeals

Respondent’s Motion to Dismiss is Proper

The Appellant asserts Respondent’s motion to dismiss is not proper and the issues
should be raised in a cross appeal. Respondent disagrees. The issue before the court
on Respondent's motion to dismiss is one of appellate court jurisdiction. [ssues of
jurisdiction can be raised at any time and even sua sponte by the Court. Therefore,
Respondent’s motion to dismiss is proper.

The Appellant's assertion that this issue should be raised in a cross appeal is
without- merit. The order of the circuit court affirms the dismissal of the action by the
probate court. The circuit court’s order of May 9, 2019 was fully favorable to Respondent,

so there are no issues subject to a cross appeal. The circuit court’s order of July 8, 2019



4

denied Appellant's Rule 59(e) motion and, once again, the ruling was fully favorable to
Respondent. Therefore, a cross appeal was not necessary. Even if Respondent had not
filed the motion to dismiss, Respondent could still argue that Appellant’'s Rule 59(e) motion
was untimely as an additional sustaining ground under Rule 208(b)(2), SCACR. This
honorable court could also affirm the ruling of the circuit court on any ground appearing in
the record. Rule 220(c), SCACR. The issue of appeliate court jurisdiction is properly
before the court on Respondent’s motion to dismiss.

Respondent’ Motiqn to Dismiss is Proper on the Merité

it is without dispute that .the circuit court issued its order affirming the probate court
on May 9, 2019 with said order being filed May 13, 2019. It is undisputed that appellant
received notice of this order on May 13, 2019. It is undisputed that appellant filed and
served his Rule 59(e) Motion on May 28, 2019, which is fifteen (15) days after Appellant
received notice of the court’s ruling. The Appellant argues he had fifteen (15) days and
not ten (10) days to serve his Rule 59(e) Motion. This position is without merit.

It is clear that the e-file system does not and has not changed or modified any of the
Rules of Civil Procedure. Under section 4 of the South Carolina Electronic Filing Policies
and Guidelines, timeliness is addressed. "Section 4(c) provides as follows, “....  Except as
provided in Section 9, nothing. in these Policies and Guidelines should be construed to
reduce or extend any filing or service deadline set by statute, the South Carolina Rules of

Civil Procedure or orders of the court.” Section 9 deals with technical difficulties. There

is no allegation by Appellant of any technical difficulties in this case.

In addition, the e-file system utilizes email as a means of notification. Therefore, on

May 13, 2019, the e-file system generated an email to counsel with notice of the filing of



the order. In the case of Wells Fargo Bénk v. Fallon Properties South Carolina, LLC, 422
SC 211, 810 SE 2d, 856 (SC 2018) the South Carolina Supreme Court dealt with the issue
of the timeliness of an appeal. The court held that an email sent: from the court, an
attorney of record, or a party that provides written notice of entry of an order of judgment
triggers the time for serving a notice of appeal. Therefore, it is axiomatic that the email
sent to Appellant’s counsel on May 13, 2019 triggers the running of the time for appeal and
would likewise trigger the running of the time for serving a Rule 59(e) motion.

The Appellant appears to argue that Rule 6(e) SCRCP extends his time by five (5)
days to serve his Rule 59(e) motion. The appéllate courts of this state have never
construed Rule 6(e), SCRCP as extending the deadline imposed by Rulé 59(e). To the
contrary, Rule 6(b) provides that, “.... The time for taking any action under Rules 50(b),
52(b), 59 and 60(b) may not be extended except to the extent and under the conditions
stated in them.” Rule 59(e) does not provide for any enlargement of time. Therefore,
Appellant’s reliance upon the “mailbox” rule of Rule 6(e), SCRCP is misplaced. Appellant
has not disputed that counsel received the order of the court affirming the probate court on
May 13, 2019. As. Respondent asserts in the‘memorandum in support of the motion to
dismiss, Overland Inc. v. Nance, 423 SC 253, 815 SE 2d 431 (SC 2018) makes it clear that
the ten (10) day deadline of Rule 59(e) is absolute.

Appellant also asserts that Rule 221(a), SCACR somehow applies to the circuit
court. Rule 101(a), SCACR sets forth the scope of the Appellate Court Rules. It is clear
that Rule 221(a) would only apply to a Petition for Rehearing in the appellate court and not
the circuit court. |

Finally, it should be noted that on June 7, 2019, Respondent filed a Return to



Appellant's petition for re-hearing raising the untimeliness of the Rule 59(e) motion. At
that time, the Appellant would have been able to withdraw its Rule 59(e) motion and file a

timely appeal. However, Appellant chose not to do so.

CONCLUSION

For the reasons set forth in the Motion to Dismiss, the Memorandum and this Reply,
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the appeal should be dismissed.
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