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THE BAILIFF: Would you like a cup of water, sir?
THE WITNESS: I'm good.
Thank you.

BY MS. JOSEPH:

Q How was your drive?
A It was long.
0 I'm sorry.

And you and I just met for the very first time?

A Right.

Q But we have texted?

A Right.

Q And talked on the phone?

A That's correct.

Q A lot?

A Yes.

0 And what is your job title?

A I'm a digital forensic examiner. I work on the

electronic crimes task force as part of the Secret Service
there in Hoover, Birmingham area in Alabama.
Q And this is a little bit complicated. But you are a

Hoover police officer?

A Hoover detective.

0 Hoover detective?

A Right.

0 In fact, what's your rank?

R. 501
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A Right. It's detective.

Q But you are on the task force?

A Correct.

Q So you sort of are loaned out to the task force?

A Correct.

Q What county cases do you work on?

A As far as what type of county cases?

Q No. I guess I'm asking what type of cases come to

you, like, from where?
A They come from all over the state.
0 So you're not just handling Hoover cases, you're

handling cases anywhere in the state?

A Correct.

0 And you know Detective Justin Cole?

A I do.

Q And did you work with him?

A Not in my current role. But, you know, previously,

we worked in passing at the department.

Q Right. So you joined the task force as he was
leaving?

A Correct.

Q You were asked to independently review the evidence

in this case; is that correct?
A Right.

Q By me?

R. 502




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ARTHUR AGEE (IC)-DIRECT BY MS. JOSEPH 483

A Right.
0 Because Justin Cole is no longer with the Secret

Service Electronic Task Force?

A Right.

Q Is that the right name of the task force?
A Electronic Crimes Task Force.

Q Thank you.

And he wasn't fired, he just is a consultant now?

A Well, he resigned to take a different type of
employment.

Q Right. So he didn't leave under any bad
circumstances?

A No.

Q And -- okay. So as part of this case, you examined

two items. We're going to talk a little bit about the
process by which you did that. But, first, I'm going to
hand you State's Exhibit Nos. 19 and 20. So what does
State's Exhibit No. 20 depict? What is that a photograph
of?

A State's Exhibit No. 19 is a Fuji film camera with a

32 gigabyte SD card memory that was inside the camera.

Q Okay. Did you say what both of them were? I'm
SOrry.
A No, I didn't. State's Exhibit No. 20 is a JVC

camcorder with a separate 32 gigabyte SD card that was

R. 503
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inside that one, also.

Q And then you independently examined the contents of
these devices. But can you tell me, did you, actually,
physically go and lock at those devices?

A No. The devices are no longer physically in our lab.
Typically, when we get a case in, we make an exact
duplicate of any electronic media that comes in there and
we work from that copy. The copy was still on storage
devices in the lab. And I took that copy, hashed and
verified that it was the same copy that Detective Cole
worked with. And I worked from that copy.

0 Okay. So who made -- we're going to call it a copy.
Do you mind if I call it a mirror copy Jjust to make it

easier for me? What's a better term?

A Forensic image 1is the proper term.

0 Who made the forensic image?

A Detective Cole.

0 And Detective Cole wrote a report?

A Correct.

Q And you reviewed his report?

A Right.

Q When he wrote that report, was he relying -- did he

go to the devices, or did he go to the forensic image?
A Initially, he went to the devices and made a forensic

image of the devices. And from there, he worked off of

R. 504
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the forensic image.

Q Okay.

A We don't want to alter any original evidence. And
that's the reason for that.

Q Oh, that makes complete sense. If —— so I know -- 1
work a lot with drug cases. In drug cases, I know that,
frequently, they do blind testing. If someone was going
to check up on your work, or Detective Cole's work, or any
of the other people that work in your department, would
they go to the original devices, or would they always work
off of the mirror -- forensic copy?

A It's our practice that if the Defense expert or
anyone that, you know, has authority to view those -- that

evidence, they always work from that forensic image.

Q That's the policy?

A Correct. Never the original evidence.

0 And what's the reason behind that policy?

A Just to make sure the original evidence is not
altered.

Q And the answer may be you just don't know. But if
someone -- let's say someone was fired from the electronic

crimes task force, or someone was deployed overseas, or in
some way very unreachable and someone had to duplicate
their work, I assume -- first of all, my first question,

has that situation ever arisen where someone is truly

R. 505
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unreachable?
A Not to my knowledge.
Q Okay. If that situation arose =--

MR. GROSE: Objection to the hypothetical.
THE COURT: I'll allow it.
MS. JOSEPH: Okay.

BY MS. JOSEPH:

Q If that situation arose, would the person -- and you
can say, I don't know. Would the person -- and by
"person," I mean detective on the electronic crimes task

force that was tasked with going back and recreating that
work, would they go to the forensic copy, or would they go
to the original devices?

A In that hypothetical situation, it would be they
would work from the forensic image.

Q So -- okay. I'm going to hand you State's Exhibit
No. 22. Do you know what State's Exhibit No. 22 is?

A It looks like a submission form or service request

for our task force.

Q And do you fill that out?
A No -- well, it's a joint process between the case
agent and the -- the detective in the lab. They go

through and f£ill out the service request together.
Q S0 someone, not law enforcement, would request you to

look at items. And that's what this form is?

R. 506
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A Correct.

Q It's a request to look at items?

A Correct.

Q Is there a way for you to tell if Item 22 is about

this case?

A Yes. There's a case number from the Calhoun County
Sheriff's Office. It matches. And then the paperwork in
here, the case ID and the Secret Service case number,

they, also, match.

Q So it's this case?
A Correct.
Q I'm now handing you State's Exhibit Nos. 6 through

15. And I know you reviewed this, like, three seconds
ago. You looked at State's Exhibit Nos. 6 through 15
prior to testifying here in court today; is that correct?
A That's correct.
Q So my question to you is, were State's Exhibit Nos. 6
through 15 recovered from State's Exhibit Nos. 19 and 207
So State's Exhibit Nos. 19 and 20 are a camera and
camcorder. And were those images on that camera and
camcorder?

And i1f you need time to review your report before you
answer that question, please, take your time.
A That's correct. These were -- was it 6 through --

Q 15.

R. 507




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ARTHUR AGEE (IC)-CROSS BY MR. GROSE 488

A 15. They were recovered from items -- I'm sorry,
State's Exhibit Nos. 19 and 20.

MS. JOSEPH: Okay. That's it.

THE COURT: Mr. Grose.

CROSS-EXAMINATION

BY MR. GROSE:
Q You said that -- and I'm going to use items one and
two because items one and two are what's in your report;

is that right?

A That's not my report. It's Detective Cole's report.
Q Right. Detective Cole's report.

A Right.

Q You said that those two items, one and two, are no

longer at the task force?

A That's correct.
Q When they left the task force, where did they go?
A I don't have that information with me right now.

Q Okay. Where would they normally go?
A Typically, they go back to the submitting agency,

which in this case would be the Calhoun County Sheriff's

Office.

Q The same place Mr. Stone works?

A That's correct.

Q Now, the Solicitor asked you about the situation

where somebody is unavailable. And it sounds like you've

R. 508
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never encountered that situation where somebody is truly

unavailable?

A That'

S correct.

Q And you said the importance of working off an image

is because you don't want the evidence to be altered?

A That'

S correct.

Q And so if somebody was truly unavailable, wouldn't it

be possible to go to the arresting agency, in this case,

the Calhoun County Sheriff's Office, and get those devices

and make another image of them?

A I mean, it's possible. But, typically, since those

images were already created and acgquired, we'd just work

from those images.

Q I'm saying, typically, but if you wanted -- the

purpose of keeping the evidence so that it cannot be

altered —-- it seems like part of the reason to do that 1is

that, under certain circumstances, you could go back to

that evidence in the form that it was in and get another

image of it?

A Correct.
0 Okay. And when you're -- when we're dealing with
doing -- dealing with the sort of -- this digital

information, is that the right way to say it?

A Yes,

o) Okay.

sir.

The ~- there are times where 1t could be
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altered from collection before it comes to you, aren't
there?

A We have no —-- you know, we don't assume any
responsibility for anything that happens in transit
between the time it is recovered from wherever and between

the time we get it. The time we get it in the lab --

Q Right.

A -- nothing is altered at all when it comes to the
lab.

Q So when it comes to the lab -- you're not responsible

for the condition before it comes to the lab?

A That's correct.

Q You're responsible for the condition after it gets to
the lab?

A That's correct.

Q Now, she asked you about State's Exhibit Nos. 5
through -- I mean, State's Exhibit Nos. 6 through 15, I
think. Do you know if State's Exhibit No. 6 was -- based

on the image that Detective Cole did, was that a deleted

photograph or, actually, taken off the camera?

A That was recovered from -- from item number one.
Q Right. But was it a carved image?

A That's correct.

Q And "carved" means it had been deleted?

A Correct.

R. 510
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Q State's Exhibit No. 7, was that a carved image?

A I don't recall.

Q How would you find out?

A I'd have to go back and loock at the forensic image.

Q Okay. Do you have that here with you?

A I do not.

Q So there's no way whether you can tell us 1f that was

a deleted item or not?
A No.
Q And that's State's Exhibit No. 7 that I was Jjust
asking about the follow-up question.
State's Exhibit No. 8, do you know if that was a

deleted item or an item that's never been deleted?

A I don't recall.

0 And you don't have that information here with you?

A No.

Q And State's Exhibit No. 9, do you know if that was a

deleted image?

A I don't recall.

Q All right. And you don't have that information with
you?

A No.

0 State's Exhibit No. 10, do you know if that was a

deleted image?

A I don't recall.

R. 511
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Q And vyou don't have
right?

A That's correct.

Q State's Exhibit No.
not?

A I don't recall.

Q And you don't have
A No.

o) State's Exhibit No.

deleted image or not?

that

11,

that

12,

information with you; is that

was that a deleted image or

information with you?

do you know if that was a

A That's correct. It was a deleted image.

Q It was a deleted image?

A Yes. ;
Q So out of that, we've got two that were deleted so i
far? }
A That's correct. |
Q State's Exhibit No. 13, was that a deleted image?

A That was a deleted image.

Q So that's three that were deleted. State's Exhibit

No. 14, was that a deleted image?

A That was a deleted image.

Q State's Exhibit No. 15, was that a deleted image?
A I don't recall.

Q And you don't have that information with you?

A No.

R. 512
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MR. GROSE: Okay. Is State's Exhibit Nos. 1 through
5 up here, or is that somewhere else?

MS. JOSEPH: ©No. It's right here. It's on the corner.
BY MR. GROSE:
Q Do you know 1f State's Exhibit No. 1 was something

that came off the forensic image that Detective Cole made?

A I don't recall.

0 So you don't know one way or the other?

A No.

Q All right. State's Exhibit No. 2, do you know if

that was a photograph that came off of the forensic image

that Detective Cole made?

A I don't recall.

0 And you don't have that information here with you?
A No.

Q State's Exhibit No. 3, do you know if that was an

item that came off Detective Cole's image?

A I don't recall.

Q And you don't have that information with you?

A No.

Q State's Exhibit No. 4, do you know if that came off

of Detective Cole's forensic image?

A It did.
0 Okay. Do you know if it was deleted or undeleted?
A I don't know if it was deleted or undeleted.

R. 513
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Q And you don't have that information here with you?
A No.
Q And I take it, State's Exhibit Nos. 1 through 3,

since you don't know if that came from Detective Cole's

image, you don't know whether those were deleted or

undeleted?
A That's correct.
0 And State's Exhibit No. 5, do you know whether or not

that came off Detective Cole's image?

A It did.

o) All right. And do you know if it was deleted or
undeleted?

A I don't recall.

Q And you don't have that information with you?

A No.

MR. GROSE: I beg the Court's indulgence just for a
moment .

(Pause.)
BY MR. GROSE:
Q I think you already answered this question. You know
Detective Cole and you had worked with him in the past?
A Correct.
Q But your tenure at the task force did not overlap
with his tenure at the task force?

A It overlapped exactly two weeks.

R.514
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Q Exactly two weeks?
A Correct.
Q And that was not during the time where he would have

made this forensic image?

A No.

Q And during that time, I'm sure this case probably
never came up-?

A No, it didn't.

Q And Detective Cole is still around in the Birmingham

area, isn't he?

A He travels a lot for his new assignment.

0 Oh --

A But more or less, he's in the Birmingham area.

Q Well, he still works from there and it sounds like he
travels?

A Correct.

Q But for his job?

A Correct.

MR. GROSE: Okay. That's all.
MS. JOSEPH: Briefly.
THE COQURT: Yes, ma'am.

REDIRECT EXAMINATION

BY MS. JOSEPH:
0 Does the process used to make a forensic image alter

the original digital files in any way?

R. 515
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A No.
0 How were the forensic copies identified in the lab
when conducting a review -- making your report? I think

what I'm looking for, what is a hash?

A A hash value is -- basically, it's a digital
fingerprint of an entire file or an entire hard drive.
Basically, it's, you know -- it's a, you know,
mathematical algorithm assigned to a particular file

saying this is, you know, what it says it is.

0 Right. So in this case, each item has a hash?
A That's correct.
0 So, like, what I'm calling State's Exhibit No. 19,

what he's calling item, I think, one, that is a hash to
you?
A That's correct.

MS. JOSEPH: ©No other questions.

THE COURT: Anything else, Mr. Grose?

MR. GROSE: No, sir.

THE COURT: Thank you, sir.

You can step down.

MS. JOSEPH: Thank you.

Don't go too far.

THE COURT: Anything else by way of proffer,
Ms. Joseph?

MS. JOSEPH: Nothing by way of proffer. I think

R. 516




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

497

we're ready for argument, Your Honor.

THE COURT: Okay. Let me hear from you.

MR. GROSE: You know, Judge, there's -- I guess
there's several issues here. We -- with regard to the two
cameras, item one and two, as they were identified in
evidence, we have, virtually, no chain of custody on those
items. And I understand that there's case law talking
about establishing the chain of custody as near as
practical as possible. But I think that analysis is a far
stretch to get to that.

For example, I'm familiar with drug cases where an
officer gets drugs from an informant, the informant might
not testify, but they've watched him go in and come out
with drugs. And then they have everything else in the
chain.

I'm, also, familiar with the cases where, for
example, once you put it in the SLED drop box until the
time it gets to the examiner that they don't necessarily
have to have every one of those people. But I don't think
that any of our case law allows them to authenticate a
chain of custody when there are so many steps missing.

And in this case, while Detective Stone, you know,
went to obtain the search warrant and went to the
residence, he was only there for about 10 minutes. They

were still photographing things when he left. He did not
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he named. But there was a person who had signed it in and
out of the evidence locker, Mr. Thompson maybe, his name
appeared on that three times.

I understand that Detective Stone prepared the
request for Alabama. But I don't think -- for the task
force in Alabama. But I don't think he was the one that,
actually, transported it there.

And so, really, we have -- and, certainly, we don't
have anything with regards to what Detective Cole did
after he received them until when the image was made, or
any testimony about whether that image had been altered in
the period of time when Detective Cole made it up through
when Mr. -—- Detective Agee looked at it.

And I understand that, you know, if there's a gun
with a serial number on it that you don't necessarily have
to have the chain of custody to identify it. But if you
have a gun and you want to testify whether there's gunshot
residue on 1t, you better be able to establish that
nothing has happened to alter that gun, or that gun to
have been fired between the time it was collected and when
they did that gunshot residue test.

And when we're dealing with, you know, this digital
data, I mean, 1t's one thing for somebody to break in my

office and steal my computer and me be able to identify my
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computer. But when you start getting into the material
that's contained on it, that becomes a whole lot more
fungible. That becomes something that can be altered
easily.

And so I think that they have to account for that
chain of custody more than what they did today. And they,
certainly, had -- I believe it was Mr. Becker who was on
their witness list that was involved in collecting it, but
he's not here. And we could have heard from him. We
could have heard from their evidence custodian. It
wouldn't have been hard to get those people here.

But I, also, have the confrontation clause issue.

The confrontation clause issue, even though, you know, you
might not have every step in that chain of drugs between
the time it goes from the -- being collected to the time
that it is examined, you do have to have the person who
conducted the examination in court so that that person can
be cross-examined about running the analysis.

And so in this case, i1t would be us cross-examining
Detective Cole about, you know, making the -- the forensic
images and what he did or didn't do with it. And he's
just not here to be questioned. And, you know, he's not
truly unavailable as we talked about before lunch. He
doesn't work in the same place, but he's still around. It

sounds like he travels for work. He may be very busy.
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But they could have gotten him here to do that.

And then I have questions, alsoc, about the evidence
that was brought in here out of all -- State's Exhibit
Nos. 1 through 16 that we went through -- it's State's
Exhibit Nos. 1 through 15 --

MS. JOSEPH: It's 1 through 15.

MR. GROSE: State's Exhibit Nos. 1 through 15 that we
went through, none of those were, you know, images that
were, actually, still on the camera -- or none of them
were testified to —-- to that. There's, at least, three or
four that he can't say whether or not they came from
Detective Cole's image or not.

And there's a number of them that they can't say
whether they had been deleted or not. The ones that they
could say have all been deleted. And so -- and none of
them really -- I mean, none of them are per se illegal.
None of them are child pornography. And, you know, I
think that, you know, we need to be able to cross-examine
Detective Cole.

I, also, have, you know -- and we eluded to it
earlier. I think it was State's Exhibit Nos. 13 and 15,
the identification of those by Lori Mayo. Certainly,
State's Exhibit No. 15, I think, is out because she can't
say who that was. And Mr. Agee couldn't offer much

additional testimony about that image here today. And

R. 520




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

501

State's Exhibit No. 13, I think, is also -- should be
excluded. And I think that pretty much summarizes it.

Thank you.

THE COURT: Ms. Joseph, are you goilng to argue?

MS. JOSEPH: Thank you, Your Honor.

I have four points to make.

THE COURT: Yes, ma'am.

MS. JOSEPH: First -- and let me go in order. First,

Defense provided with you with Melendez-Diaz v.

Massachusetts. The State argues that that case is not

applicable here because it's a drug case, and it involves
fungible evidence.

The second point is that what we're dealing with here
is non-fungible evidence. Rule 901 of evidence governs
non~-fungible evidence. The State provided a case, State
v. Pope. In that case, a TV was used as an example of
non-fungible evidence. And the Court went on to say that
anything with a serial number is non-fungible evidence.
And I have another copy of —-

THE COURT: Go ahead. I'm listening.

MS. JOSEPH: And then I want to read you this direct

guote from State v. Pope, but it's State v. Pope,

actually, quoting State v, Freiburger. And I, also,

provided the Court a copy of State v. Freiburger.

The quote 1is, While the chain of custody requirement
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1s strict where fungible evidence is involved, where the
issue is the admissibility of non-fungible evidence, that
is evidence that is unique and identifiable, the --

THE COURT: Which page of the case are you reading?

MS. JOSEPH: Oh, I apologize, Your Honor.

THE COURT: Are you reading from Pope?

MS. JOSEPH: Actually, I am reading from Pope, that's
quoting Freiburger.

THE COURT: Got you.

MS. JOSEPH: And it's on Page 5 of 6, Your Honor.
And it's the top of column two.

THE COURT: Okay.

MS. JOSEPH: So I'm going to start over.

While the chain of custody requirement is strict
where fungible evidence is involved, where the issue is
the admissibility of non-fungible evidence, that is
evidence that is unique and identifiable, the
establishment of a strict chain of custody is not
required.

And, Your Honor, the use of TV is in the middle of
column two on Page 5. They say a shotgun, or a
television, or a pistol. They're giving examples. And,
Your Honor, this case was, actually, about a scale. And
if this scale, actually, had a serial number. And that's

why they're saying anything with a serial number applies.
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And then my third point is -- and this quote, also,
comes from the Pope case. This quote is talking about
fungible evidence, but we still think it applies here.
They're saying that if you want to challenge the chain,
the -- if the identity of each person handling the
evidence is established and the manner handling is
reasonably demonstrated, no abuse of discretion by the
trial court is shown in admitting the evidence absent
proof of tampering, bad faith, or ill motive.

So in this case, the Court wants to make it clear we
identified every member of the chain. Arthur Agee, the
last witness, was able to speak to the manner of handling,
as was Investigator Stone. And there was no proof of
tampering, bad faith, or ill motive. 1In fact, Arthur Agee
testified the reason they go off of a forensic copy is to
avoid damaging the evidence. So the policy is there for a
reason. That 1is to, in fact, avoid any tampering.

So without a showing of tampering, bad faith, or ill
motive, we feel that Defense cannot challenge the chain
and cannot challenge the use of forensic -- the use of
copying, mirroring, or making of a forensic copy.

Because 1f Your Honor agrees this is a non-fungible
item and, therefore, we do not need to establish strict
chain, then the State believes the only guestion on the

table is the issue of the forensic mirroring of the items,
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which means the copying of the items. And Arthur Agee
testified to that process, why that process was done. And
he testified that in any sort of independent review
situation, they always go back to the forensic copy. And
Detective Cole's report was based off of that forensic
copy. And even the forensic copy is unique and has a hash
value that identifies each item and where it comes from.

Finally, Your Honor -- well, sorry. I have two more
points. There's no confrontation clause. The problem
with this issue -- there's no confrontation clause issue
here because Arthur Agee conducted an independent review.
So they're able to confront the person who will be
testifying about his own independent knowledge.

Defense Counsel brought up that several of these
items had been deleted, or Arthur Agee could not testify
to whether or not they had been deleted. We believe that
goes to weight, not admissibility.

And then, finally, number 15, where Lori Mayo was
able to say that she believes that those are her
daughter's legs. She believes that is a dance costume her
daughter wore. Arthur Agee can testify that that item was
found on the camcorder and the camera. He cannot testify
about whether or not it was deleted. Whether or not that
is the victim goes to weight, not admissibility.

MR. GROSE: Whether or not it's the victim goes to
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relevance. And I disagree with some of that.

First of all, they've not established the entire
chain of custody as far as identity is concerned because
we don't know who collected those two items. And so
without that being in the record, they haven't established
all of that.

Secondly, she's relying on serial numbers. But one
of them, they don't have a serial number for, they just
have a model number. So even under her own argument,
anything that came off of that device, she hasn't --
because we're dealing with images off of two devices.
Anything that came off that device, she hasn't even
established that.

And we're not talking about identifying a stolen TV,
or identifying a stolen gun, or a gun that was picked up
at a crime scene. We're talking about, you know, what
the -- we're talking about the digital data on the
computer, which I would argue is much more like a fungible
item than a non-fungible item. Even drugs, for example,
can be made more like a non-fungible item. That's the
whole reason for putting them in those SLED vest packs and
sending them up the chain.

And this is important because they're conflating the
chain of custody with the confrontation clause argument.

The chain of custody wasn't the real issue in
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Melendez-Diaz. The real issue in that was the Sixth
Amendment confrontation right of the person who, actually,
did the examination.

And this 1s also -- and they didn't do it for the
purposes of the proffer. And I'm not objecting to that.
But they're going to have to qualify Detective Agee as an
expert, which means they would, also, have to qualify
Detective Cole as an expert. And we would get an
opportunity to cross-examine him about those
qualifications. And we can't do that if he's not here.

S0, you know, it's -- the confrontation clause 1s a
lot more complicated than that. And we may need to get
somebody back up here to see if they can tell us, if it
becomes important in the analogy, which -- of the
analysis, which one of the items came off of the one with
the serial number versus the one without the serial
number. And, in fact, I'd like to recall Detective Agee
for that limited purpose.

THE COURT: Any objection to that?

MS. JOSEPH: So he's calling him -- he's -- what is
the limited purpose he's calling him --

MR. GROSE: The limited purpose is whether or not he
can tell whether these images came -- which device they
came off of.

MS. JOSEPH: Okay. That's fair. Yeah, that's --
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THE COURT: Come on back up.
You're still under ocath.
THE WITNESS: Yes, sir.

DIRECT EXAMINATION

BY MR. GROSE:
Q And I'll try to go through this fast. State's
Exhibit No. 1, do you know if that came off of your

evidence item ocne or two?

A I don't recall.

Q State's Exhibit No. 2, your item one or two?

A I don't recall.

Q State's Exhibit No. 3, your item one or two?

A I don't recall.

Q State's Exhibit No. 4, your item one or two?

A I don't recall.

Q State's Exhibit No. 5, your item one or two?

A That came off of item number one.

o) And that's the one with no serial number?

A It looks like there's a serial number listed on the
report.

@) On the request form that we have, there's no serial

number for item one.
A There's a serial number in the forensic report.
Q Okay. And State's Exhibit No. 6, do you know if that

was one or two?
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A

Q

item they came from,

That was item one.

State's Exhibit No. 77

That was item two.

Okay. State's Exhibit No. 87
Item two.

State's Exhibit No. 972

ITtem two.

State's Exhibit No. 107
Item two.

State's Exhibit No. 117
Item two.

State's Exhibit No. 127
Item one.

State's Exhibit No. 137
Item one.

State's Exhibit No. 147
Item one.

And State's Exhibit No. 157

Item two.

And as far as the several that you don't know which

today, do you?

A

Q

A

No, I don't.
I'm sorry.

No, I don't.

you don't have that information here
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MR. GROSE: Thank you.

That's all.

MS. JOSEPH: Your Honor, just for clarification --
THE COURT: I've just got one guestion.

MS. JOSEPH: Of course.

EXAMINATTION
BY THE COURT:
0 You're working off of Mr. Cole's report?
A I worked -- for items one and two, I worked off of
the forensic image.
0] Of Mr. Cole -~
A Right, that he recreated. Right.
Q Not a report that you did?
A No. I did not do a report.

MR. GROSE: And just as follow-up for that.

REDIRECT EXAMINATION

BY MR. GROSE:

Q The report that you looked at while I was asking you
those questions is Detective Cole's report?

A Yes. The report right here, yes. That's correct.

Q And so the serial number from item one came from
Detective Cole's report. You've never seen, actually,
item one?

A That's correct.

MR. GROSE: Thank you.
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MS. JOSEPH: Judge, if I may.

CROSS-EXAMINATION

BY MS. JOSEPH:
Q I know we're just re-clarifying over and over again.

The Judge asked you 1f you had worked off of Detective

Cole's report. You -- Detective Cole created a forensic
copy?

A Forensic image.

Q Forensic image. And that means that he took -- let's

say the camera, he took the contents of the camera, which

are digital files, nothing physical?

A Correct.

) And he copied it?

A Correct.

Q So you didn't do that copy?

A I did not.

o) And that copy lives in your office?

A That's correct.

Q And every single device that comes in -- I'm sure

hundreds of devices a year come into the electronic crimes

task force?

A Right.

Q And that's the process that's done every single time?
A That's correct.

Q And you do that process yourself?
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A Right.
Q And it's -- what does it entail? So, for a camera,
what does that mean?
A So, in this instance, there was an SD card inside.
You remove the SD card and put that SD card inside a write
blocker. What the write blocker does, it does not -- it
allows our tools to -- to read evidence, but it cannot
write. It kind of acts as a one-way valve. Information
can come in, but it can't go back out. It can't be
altered.

So it can read that data from the SD card and copy

it, but no information can be written back to that SD

card.

Q Okay. And then you take the SD card out of that
device?

A The write blocker.

Q The write blocker.

A And it's put back in our evidence locker until the

case 1s done with.

Q And then the forensic image --

A Right.

Q -— lives at your office?

A That's correct.

Q And that's what you went back and looked at for this
case?

R. 531




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ARTHUR AGEE (IC)-CROSS BY MS. JOSEPH 512

A That's correct.
Q So you -- if you had been asked to do an
independent -- at this -- I could give you a case number

for any case in your office and you could go look at a

forensic case -- I'm sorry, forensic image?
A That's correct.
0 And that's how you -- that's how anyone in your

office, in fact, does review evidence for court, for
example. So if you had done the original report and you
wanted to review it for court, you would never go to the

original devices. You would always go to the forensic

copy?

A That's correct. That's our standard practice.

Q Okay. You're not relying solely on Detective Cole's
report?

A For items one and two, no.

0 For items one and two. And items one and two are the

camera and the camcorder?
A That's correct.
Q You're relying on your own independent review of the
forensic image?
A That's correct. Verify the report.

MS. JOSEPH: Is it item two that we're having an
issue with the serial number?

MR. GROSE: Item one.
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BY MS. JOSEPH:

Q What is item one again?

A It's a JVC camcorder.

Q And you may not be able to answer this. I may need
to recall Detective Cole [sic]. But do you —- there's a

serial number here that's listed?

A That's correct.
0 Do you know if that's an internal serial number?
A It should be -- I don't know.
Q You don't know. That's okay.

MS. JOSEPH: Can we recall Detective Cole [sic] for
that limited question?

MR. GROSE: Detective Cole is the one that's not
here.

MS. JOSEPH: Right, Sergeant Stone. All of these men
have like four letters in their last name. Agee, Cole,
Stone, that's five. I'm sorry. That was wrong.

THE COURT: Okay. You can step down.
Let's move this along.
Come on up, sir.

DIRECT EXAMINATION

BY MS. JOSEPH:

Q

A

Q

Lieutenant Stone --
Yes, ma'am.

-— item one, which is State's Exhibit No. 19 -- 1s
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State's Exhibit No. 19 up there?
A No, ma'am.
0 We'll find State's Exhibit No. 19.
I'm handing you State's Exhibit Nos. 18 and 19. And
State's Exhibit -- I'm handing you State's Exhibit
Nos. 18, 19, and 20. And was 1t the camcorder?
A Yes, item number one.
Q ITtem number one, the camcorder, you don't have a

serial number listed; i1s that correct?

A That's correct.

Q Why don't you have a serial number listed?

A There's not a serial number on the model tag on the
camcorder.

Q And where is the serial number located?

A I'm assuming --

MR. GROSE: Objection. Speculation.
THE WITNESS: It's not on the camera -- on the
external of the camera.

BY MS. JOSEPH:

Q You've collected several electronic devices in your
career?

A Yes.

Q And do some devices have internal serial numbers?

MR. GROSE: Objection. Relevance. We're talking

about this one item.
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THE COURT: All right. I'm going to sustain that.

Go ahead.

We're just talking about one item.

MS. JOSEPH: I'm just asking him -- no further
questions.

MR. GROSE: I have no gquestions.

THE COURT: You can step down.

MS. JOSEPH: I think that's 1t, Your Honor.

THE COURT: Anything further before I rule?

MR. GROSE: Not from me.

MS. JOSEPH: No, Your Honor.

THE COURT: All right. I made reference prior to
lunch of the witness list. And one of the reasons that T
asked Counsel about the witness list was because I was
concerned about one of the witnesses in the case.

And I think Counsel, at the beginning of the week,
when I made inquiry about -- or the Court made ingquiry
about the witnesses that would be appearing, I think
Counsel -- the State's Counsel made reference to some
folks from Alabama. I didn't know who they were.

I looked at the witness list and I went through them.
And I saw there were three individuals from the Alabama
Sheriff's Department -- or detectives listed there. I
think because of the seriousness of the case, I wanted to

make sure that both sides had the opportunity to know who
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the witnesses were on both sides.

My concern was then and is still now ~-- and I had an
opportunity and I read this Melendez-Diaz case. And I
read some other cases, too, that talked about the Court's
obligation to weigh the probative value of the evidence
presented versus the prejudicial effect. And there are a
whole line of cases that talk about that. And there's a
whole line of cases that talk about the Court's
requirement to look at 404 (b) and reconcile that with 403.
There are a whole line of cases there.

And then there are a whole line of cases that talk
about res gestae and the Lyle case we talked about
earlier. All of those cases were there. And I read all
those cases. I read all of those cases.

Because Counsel filed these motions and I was reading
the cases because, obviously, I needed to get in my
mind -- based upon what I heard, I needed to be prepared
to rule based on what I heard. And those were all the
cases I was reading. I read all of them, every single one
of them.

And there's just a bunch of them that says I, as the
trial judge, must -- must perform, for lack of a better
word, a balancing test on the record to determine the
admissibility of the evidence, whether the probative value

of the evidence is outweighed by the prejudicial and vice
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versa. I'm required to do that.

But what I'm hearing today is you've got a witness --
a critical witness, 1n this Court's estimation, Detective
Cole. He is the gentleman -- I mean, he went out there.
He is the one that -- that determined whatever images that
were collected. I mean, he was -- he's critical in this
case.

And I think in Melendez-Diaz =-- even though the
Melendez-Diaz case =--

And Madam Court Reporter, I'm going to cite that case
for you. It was given to me by Counsel. 1It's the

Melendez, M-E-L-E-N-D-E-Z, Diaz, D-I-A-~Z v. Massachusetts.

And this is a case =-- even though it's a drug case,
the critical thing is the whole confrontation clause.
That's critical. That is very critical. And the reason I
say 1it's critical is every Defendant has the absolute
Constitutional right to confront any witnesses on his
behalf, unless he waives it.

And Mr. Agee didn't do an independent examination.

He -- I mean, he relied -- whether he relied somewhat on
the report of Detective Cole as to some of it, none of it,
he didn't do it all.

And I am not satisfied that the State has afforded
this Defendant an opportunity to confront -- and when I

say "confront," Mr. Cole needed to be here. Defense
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Counsel needed to have the opportunity to cross-—examine
him, to ask him some specific questions.

And so even though I read all these cases about Lyle
and 403 and Rule 404 (b) and all that, my ruling as to the
exclusion of the evidence is not based on any of that.
It's just based on the fundamental Constitutional right of
confrontation, the ability to have the right to confront
any witnesses.

So based on that solely, that Constitutional right, I
am excluding that.

Anything else?

MR. GROSE: And does that go from State's Exhibit
Nos. 1 to 5? Because we had talked about the limited --

THE COURT: Yes.

MR. GROSE: Thank you.

THE COURT: Anything from the State?

MS. JOSEPH: Your Honor, the State would just say as
to items one through five that those -- there's no
testimeny from the mother that those came from the
devices. She is clear that she does not know the origins
of those.

And, once again, 1f we were to show her a photo of
her house, even 1f she had no idea who took the photo, she
can say, vyes, that's my house. That's an accurate

depiction of my house. 1In the same way, she's going to
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say items one through five are photos of her daughter,
accurate photos of her daughter at approximately this age
in a house where she lived.

So we would argue that one through five do come in
and their origins will not be mentioned at trial.

THE COURT: As to which devices and as to which
location?

MS. JOSEPH: Right. The devices won't come in, the
location won't come in. We will not be recalling
Lieutenant Stone. We will not be recalling Arthur Agee.
Just the mother will get on the stand and will testify
items one through five, they depict her daughter at
approximately this age in her house in Beaufort.

THE COURT: I've already pretty much ruled on that.

MR. GROSE: I don't have anything to add.

THE COURT: I'm not going to change it.

All right. Anything further before we bring the jury
in? Anything else?

MR. GROSE: We need a restroom break.

THE COURT: All right. Let's take a 10-minute
restroom break and then we'll be ready.

(WHEREUPON, a break was taken.)

THE COURT: You're standing. So have you got a
matter you want to take up before we bring the Jjury in?

MS. JOSEPH: Briefly, Your Honor.

R. 539
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THE COURT: Yes, ma'am.

MS. JOSEPH: Your Honor, it's not the State's
intention -- we would like to avoid this because putting
children on the stand is always difficult. Now, it's the
State's intention to try to get these photos in through
JM. . I just want to make the Court aware. But we
will be recalling Lori first.

MR. GROSE: I mean, she can't testify to the
authenticity of these photos. And given -- I mean, I
think they would need to proffer that, if that's what
their intention is now.

MS. JOSEPH: 1It's the State's contention that we do
not need to proffer. She's the subject matter of those
photographs.

In Defense's earlier motion, he used the example of

if I were trying to use a photo where the person

testifying had not taken the photo. He said that he would

be agree -- he would agree that someone standing over the
shoulder of the person taking the photo could testify.

So in this case, M. was, clearly, present when
the photos were taken, because she is the subject matter.
However, Defense can, obviously, object as we go forward.
We don't think --

MR. GROSE: I'm moving to exclude the admission of

the photographs based on the Court's previous ruling. I'm
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moving that if they're going to try to admit them through
IM. that that needs to be, first, taken up outside the
Court's [sic] presence given the number of times that she
testified yesterday that she couldn't remember. I think
it would be extremely prejudicial for them to parade
photos in front of the jurors that, ultimately, can't be
authenticated.

MS. JOSEPH: Obviously, we would not show these
photos to the jury prior to them being admitted. I mean,
we would be very careful about that. You watched me in
court. I'm very careful to warn witnesses, don't show
these to the jury. I mean, I really take that very
seriously, Your Honor.

THE COURT: All right. So what I'm hearing is that
the mother of the child -~ obvicusly, there's some
question about authenticating the pictures. You're not
going to use her. You want to try to put the child back
up by way of proffer and let me hear --

MS. JOSEPH: Sure, sure. We can do that, Your Honor.

MR. GROSE: And remembering that the ones that can be
identified whether they were deleted or undeleted. They
were all deleted. The rest is unknown.

MS. JOSEPH: I mean, she won't be testifying about
that. These are just images of her. She was there when

they were taken. And she's going to testify about the
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