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ARGUMENT
An employer may ask an at-will employee to resign at any time unless the reason for
doing so violates public policy. While the City of Columbia stands behind the decision to
ask for respondent’s resignation, the fact remains any at-will employée can be terminated,
without liability, for a right reason, a wrong reason, a negligent reason, or no reason at all.
The re.spondent apparently believes an employer may have liability for “ﬁegligence”
or “negligent supervision” if an at-will _émployee claims a supervisor is a poor leader or
fnanager and the employer latér allows the supeivisor to ask the complaining eniployee to
resign. The City has not been able to locate any authority for that pr-oposition. The key cases
respondent cites aé supporting his position are readily and meaningfully distinguishable.
Even though at-will employment controls this case, it is worth noting that the
respondent’s brief incorrectly claims the circ-ui't_ court identified the duty of care the C.ity
allegedly owed respondent and breached. The circuit court did no such thing. The duties
respondent seems to propose are either not récognized at law or do not apply.
This “negligeﬁce” cla'im was nothing more than an éttempt to have the jury second-
~ guess an employment decision that unfortunately left a sympathetic plaintiff out of a job. A
| jury is not permitted to do that. The City cannot be liable ﬁnles's asking respondent to r.esignl
violated public policy. The award of damages lacks a legal basis and should be reversed.
A. This case is controlled by at-will employment.
The only recognized tort for an at—wiAll employee’s termination is 'wrongful
~ termination in violation of public policy. The case establishing this cause of action in South

Carolina expressed concern that putting any limit on the employer’s freedom to terminate an.
/



at-will employee would lead to “an outpouring of vexatious and frivolous lifigation.”
Ludwick v. This Minute of Carolina, Inc., 287 S.C. 219, 225, 337 S.E.2d 213, 216 (1985).
To handle that concern, the case said wrongful termination would apply “only where the
- alleged retaliatory discharge constitutes a clear violation of a mandate of public policy.;’ ld.

During the directed verdic?t motions at the close of the respondent’s case the City
argued South Carolina was an at-will employment state and that this case was no different
from McNeil v. South Carolina Department of Corrections, where a former employee
claimed she was fired for personal, political, and pretextual reasons. (Tr.p.230, line 2 -
p.233, line 23) (referéncingMcNeil, 404 S.C. 186,743 S.E.2d 843 (Ct. App. 2013)). During
directed verdict motions at the close of all the\ evidence, the City argued employers have the
right to termin;clte an at-will employee for a good reason, a bad reason, for no reason, and that
allowing empioyees a “back door” to sue an employer for “negligence” wa;s inconsistent with
at-will employment. (Tr.p.351, line 23 - p.352, line 10).

Thosé arguments are correct. An at-will employee who loses a job cannot go to court
with fhe' argﬁment that he should not have béen fired and that it was negligent for the
employer to allow the firing. That is respondent’s claim here. The _claim fails because an
at-will e\mployee can be fired for any reason or.no reason; a right reason of a wrong reason.

In addition to McNeiZ, and as noted in the City’s lead brief, this case is also similar
to Gausev. Doe, 317 s.C. 39,451 S.E.2d 408 (Ct. App. 19945, where a first responder who
was fired in the wake of misconduct allegations and who basically claimed there was not a
good reason for his firing. That case turned on the fact that it did not matter whether the

plaintiff was fired based on false or inadequate reason. The same is true here.
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B. It is difficult to understand the duty respondent contends was
owed and breached. '

The Court need go no further than at-will employment to resolve this case. As
outlined above,‘ negligence and negliéent supervision must fail because allowing a férmer
at-will emi)loyee to claim his or her eﬁlployer was unlr'easo‘nable in asking the former
employee to resign would be inconsistent with the einployer’s right to end the relationship
at any time and for any reason that does not violate public policy.

Even so, it is worth mentioning the difficulty in identifying the duty respondent
contends the City owed to him and ‘allegedly Breached.

Tﬁe respondent claims‘ in his brief that the circuit cdurt “propérly identified the
existence of an actionable duty.” Resp. Br. at 2. The City has not béen‘ able to locate -
anything in the trial transcript pinpointing the alleged duty of care. The circuit court told the
jury tﬁe court would decide whether the City owed respondent a duty, (Tr.p.404, lines 3-8),

“but the court never actually did this. It just gave the jury the general deﬁnition of negligence.
(Id.p.404, lines 13-17). |

The definition of negligence is not a duty. Liability aoes n\ot exist unless a defendant
breaches a legal obligation to the plaintiff. A medical doctor owes a patient the duty to
provide the same treatment as “an average, compétent practitioner acting in the same or
Siinilar circumstances.” Sditon v. HealthSouth Corp., 400 S.C. 412, 416, 734 S.E.2d 641, |
644 (2012). When someone voluntarily gives aid that they should recognize as necessary for
the protection of sorrl;eone else, the person giving assistanée is gubject to liability for faili’ng ¢

to use reasonable care if the failure increases the vulnerable person’s risk of harm. Russell



v. City of Columbia, 305 S.C. 86, 89, 406 S.E.2d 338, 340 (1991). Negligence is tied to
reasonableness. That does not mean people have a general duty to.be reasonable.

The respondent cites two paragraphs from the complaint, paragraphs 64 and 65, as
.pleading “the sources of duty.” Resp. Br. at 5. It seems like the'respondent believes an
employer who audits or reviews its operations has a legal duty to see that the reviéw’s results
remain confidential once the employer has told émployees their specific comments Will
Femain secret. It also seems like the respondent believes an employer has a duty to supervise
personnel decisidns after learning of allegations that a supervisor or department may need
to improve business practices.

Respectfully, no authority supports the idea that an employer who hires én. outside
consultant to assess the employer’s operations undertakes an’enforceable duty to kéepvthe
results of that assessment secret. Indeed, keei)ing the results secret would seerﬁ to defeat the
audit’s purpose of identifying areas for impro'vement. Similarly, no authority supports the
idea that an employer has an enforceable duty to prevent a supervisor from terminating an
at-will employee, even for pret\'extual or wrong reasons. The City and the fire chief had the
right to terminate respondent’s employment at any time and for any reason that di'd not
violate public policy.( The complaint does not ide')ntify any legal principle limiting that right.

C. The precedents the respondent cites for a duty of care are

~ meaningfully distinguishable and do not support the alleged right
by a former employee to claim he was negligently terminated.

The respondent heavily relies in his bfief on Sabb v. South Carolina State University.
There, the core allegations were that the chief of a university police department was serially

inept and created a hostile work environment where over half of the police department signed



astatement fequesting the chief’s removél. 3508S.C.416,423-427,567 S.E.2d 231, 234-236
(2002). A committee investigated the chiefand recommended corrective actions. There was
also evidence the university did not ensure the chief took the corrective actions.

The plaintiffin Sabb was an officer who filed several grievances related to the chief’s
conduct. This was over a period of years before and after the committee’s ihvestiga;ion.
There was evidence the university eithe; did not investigate some of the grievances o;
dismissed them out-éf—hand. While the plaintiff ultimately trénsferr_ed to a different job at
the schéol, there was évidgqce the chief’s harassment caused her to experience a number of
medical problems including anxiety and depression. /d. af 423-427, 567 S.E.2d at 234-236.

The respondent claims Sabb stands for the proposition th‘at an employer has a duty
fo investigate complaints against a supervisor with due care. The City does not agree With
.that reading, but it is hard to see how one could find that standard to have been violated here.
Nobody appears to. dispute the City’s decision to engage a consultant to assess the fire
department. Nobody seems to argue that the City was not actively involved in thé fire
’ department’s managefnent from the time the éonsulfant finished the assessment up to and |
iﬁ_c}uding the decision to ask respondent to resign. Iﬁdeed, the par‘ties" do not dispute that the
City was involved in and agreed with the decision to ask for rGSpondént’s resignation.

Many people who lose a job pfobably believe the employer’s decision wés wrong or
unreasonable, but Sabb does not support the proposition that an employer faces potential
liability iﬁ ﬁegligence if the employer ihvestigates a complaint and makes the decision after
that investigation to ask an at-will employee to resigh. The respondent needs something like

that to come out of Sabb, but the best understanding of the case is that it involved extreme



facts. There was the university’s yearé-long failure to investigate complaints and to follow
through as well as the fact that the plaintiff suffered significant personal injuries and was still
auniversity employee. The core claim was not tied to someone being terminated from a job.

Here, however, the respondent is a former at-will employee whose suit boils dowﬁ
to the understandable disappointment of being asked to resign. There is no authority
supporting the view that complaints about a supervisor’s decision or leadership trigger ‘a duty
for the employer to scrutinize the supervisor’s personnel decisions. Again, the hallrﬁark of
at_—wivll employment is that an émployer may ask an at-\i}vill employee to resign at any time,
without liability, unless the reason violates public policy.

Respondent also cites Edwards v. Lexington County Sheriff’s Department and S.C.
State Ports Authority v. Booz-Allen & Hamilton aﬁd claims those cases support this Court
recognizing a duty based on the alleged “special circumstances” of this case. Resp. Br.at21.

Edwards recognized that special circumstances created a duty from a sheriff’s office
to the victim in a domestic violence case to use due care to profect the victim from being
harmed by the alleged perpetrator of domestic violence Auring abond hearing. 386 S.C. 285,
293-294; 688 S.E.2d 125, 129-130 (2010). The special circumstances were the county’s
relationship wi.th the victim and its actions-in creating the risk of harm. /d.

There is no allegation of a specialrelationéhip in this case. The respondent was an
at-will employee who could be fired .at any time unless the reason for doing so violated
public policy. Nothing in the record modified that relationship.

/

Booz-Allen & Hamilton recognized a legal duty owed by a consulting firm to use due

care in accurately reporting objective factual data when the consulting firm knows or should



have known that its report is intended to be'used as a marketing device. 289 S.C. 373,377,
346 S.E.2d 324, 32'6 (1986). As With Edwards, it is hard to see how. the cited precedent has
any application here. Thére is no allegation the consultant’s study of the fire department was
inaccurate or that the respondent was harmed by inaccuracies. Indeed, the respondent
' acknowledges he had significant differences of opinion with his supervisor and that his
supervisor knew of those differences of opinion. The respondent also acknowledges he was
ultimately asked by his supérv;sor, with the City’s blessing, to resign. Unless something in
the record changed the reépondent’s statué as' an at-will employee, respondent’s supewiéor
could ask him to resign at any time, and for any reason, as long as the reason did not violate

public policy.

D. The City does not understand the respondent’s contention that
the argument for reversal is not preserved for review,

As already noted, the City argued during directed verdict motions that employers
have the right to terminate an at-will employee for a good reason, a bad reason, for no reason,
and that allowing employees a “back door” to sue an employer for “negl.igence” was
incoﬁsistent with at-will employment. (Tr.I‘JK.35 1, line 23 - p.352, line 10). .This was also the
first argument in the City’s motiqn for judgment not withstanding the verdict. (Mot. for
JNOV, pp.1-2).

Error preservation rules “are designed to give the trial court a fair opportunity to rule

b2l

on the issues, and [] provide [] a platform for meaningful appellate review.” Herron v.

Cei;tury BMW, 395 S.C. 461, 465, 719 S.E.2d 640, 642 (2011) (quoting Queen's Grant 1]

Horiz. Prop. Regime v. Greenwood Dev. Corp.,368 §.C. 342,373, 628 S.E.2d 902, 919 (Ct.

[
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App. 2006)). It is hard to see how someone could seriously contend the circuit céurt did not

have a fair chance to consider tile argument that this lawsuit was an attempt to make an end-

rﬁn around at-will etﬁployment. The City made that argument at multiple junctures. An at-

wili employee who resigned may not sue his former employer for “negligence” in asking for

the resignation. The circuit court should not have allowed the claim to proceed.
CONCLUSION

For the foregoing reasons this Court should reverse.

Respectfully submitted,

November’é%ﬁ) 19 @C&% /@ '
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PROOF OF SERVICE

- The undersigned hereby certifies that on the date indicated below she served
counsel for the Respondent with a éopy of the Initial ’Reply Brief by mailing copies of the
same by United States Mail with first class postage prepaid to the following address:

James Paul Porter
" CROMER BABB PORTER & HICKS, LLC

1418 Laurel Street, Suite A
- Columbia, SC 29201

quember 5,2019




Office of the City Attorney
Post Office Box 667 « Columbia, SC 29202 - (803) 737-4242 « Fax (803) 737 4250

November 5, 2019

VIA HAND DELIVERY
The Honorable Jenny Kitchings ,
Clerk of Court . '
South Carolina Court of Appeals R o
1220 Senate Street . ECE V %)
Columbia, South Carolina 29201 '

. | NOV 05 2019
RE: Michael Ed ds v. City of Columbi
Appellate Case No- 2019-001047 SC Court of Appeals

Dear Ms. Kitchings:
~ Please find enclosed for filing the original and one (1) copy of the .lnitial‘Reply Briefin
reference to this matter. I have also enclosed a proof of service of this document on counsel for

the Respondent. Please return the additional filed copy to me via our courier.

Thank you for your attention to this matter. If you have any questions or need any
additional information, please do not hesitate to contact me.

Enclosures
cc: James Paul Porter, Esquire



