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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS

COUNTY OF RICHILLAND Cl\-’ll., ACTION NO.: 2018-CP-40-00187
UNIVERSITY MOTOR COMPANY, INC.
Plainuff,

ORDER GRANTING DEFENDANT'S
MOTION TO DISMISS

MAURICE DAWKINS,
Defendant.

4 — . — .

THIS MATTER COMLES BEFORE THE C(f)l,JR'I~ on Defehdant™s Motion 1o Dismiss based on
the statute of Iim'i_m.liims. The Court fully considered the M.mion presented, the ()_ppusiiion submitted 1o
the Motion, the affidavits and evidence presented, and ithe arguments of counsel. For the reasons
discussed below, the (;Iourl:gmms Defendant’s Motion 10 Dismiss.
1. STATEMENT OF FACTS
This action arises out of a Retail Installmént Coniraci and Security Agreement Defendant
c‘tﬁcrcd nto on .luI‘_\-' 26, 20010 (o pl.ll'Ch:‘lSC a vehicle for $20,572.52 from Plaintiff, I’lnintil‘f.alkgcs that
Defendant was 1o I.nakc 35 consecutive p;aymc'l‘\ls beginning on September 9, 2010 .ol' $502.02. ending
with a final pavment of $501.82. On August 21, 2010, Defendant was involved in an automobile
acaident where the vehicle at issue \\':A\s dcsln_.).\,'cd. According 10 the 'i!lain'lii'l". Defendant has been
dclhnqucnl on thése [)8&\_'11110'1115 sin_cr:i f\,:u.gum of 2000, Plaintiff filed this action against Defendant on
January 10, 2018, After getting served on /\prll 11,2018 with the Summons and Complaint, Dclenddnl
lllL(i his An\\\u on May 11, 2018., The Answer asserted as an affirmative defense the statute of
limitations.
II.  CONCLUSIONS OF LAW
Under South Carolina law, ‘aﬁfacl'ion for-breach of contract must be l)i'ou‘glll within three years

from the date the action accrues. S.C. Code Ain, §15-3-530¢1). “The discovery rule. deterinines the

date of -accrual for a'breach of contract action.” Maher v. Tietex Corp.. 331 S.C. 371, 376-77, 500
I )
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S.E.2d 204, 207 (Cu App. 1998). “Pursuant 1o the discovery rule, a breach of contract action accrues
not on the date of the bieach, but rathier on the date the aggrieved pany-either discovered the breach, or
could or should have discovered the bieach through the exercise of reasonable difigence:” Id. The

Court of Appeals. in Maher held the hréach_of contract claim is barred by the statue of limitations. Id.

At 385,500 S.E.2d a1 211,

Here, the Defendant defaulted on e contracr nearly seven uj)_d a half years prior o the filing of
this action. Under section 15-3-53()( 1). the appropriate time 1o initiate ‘the currént action should have

béen within thice vears-of the accrual date. Miher at 376-77. 500 S.E.2d at 207 C'lA] breach of

contract action gecruds not on lh’é date of the breach, but rather on 'U_lb date lifeuggl‘ievcd party . . .
discovered the breach . . ‘.'.”-);. AccOrdingi_\u_ 'lhc- Plaintiffs action is barred hS! thesstatute of limitations.
I1i.. CONCLUSION
For lhg“fOl’('gOil']gal‘c‘aS"('};nS‘ Retendant’s Motion 1o Dismissis g;_‘amcg_i,,

IT 1S SO.ORDERED!

~ Rabert E. Hood:

Chief Adminisirative Jud 2o
: Fifth Judicial Ciicuit
February L2019
Columbia. South Carolina:

SN
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Richland Commion Pleas

Case Caption: Uniiversity Motor (Tompény Inc vs Maurice Dawkins
Case Number: 2018CP4000187

4 Typtj:. Order/Other

So Ordered

S/ RE. Hood #2164

Electionically sigried on 2019:02-14 09:56:50  pagé 3 ol.3
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) o FORM 4 o »
STATE OF SOUTH CAROLINA JUDGMENT IN'A CIVIL GASE
'COUNTY OF Richiand .

INTHE COURT OF COMMON PLEAS: CASENO. 2018CP4000187
University Motor Company Inc Maurice Dawkins
PLAINTIFF(S) . DEFENDANT(S)

_ . DISPOSETION TYPE (CHECGK ONE)

D JURY VERDICT. Tliis acrion camie bifore theéouri Tor-a gl by jury, The issucs
havee Been (ried aind a verdic rendered.

DECISIONBY THE COURT. “Phis actioncame 10 1rid) o hicaring before the court.

The issues hive béen tricd or heaid dnd 4 decision reidered,

O ACTION DISMISSED (CHECK REASON):[ ] Rule 12(b). SCREP: [ JRule 41(a),

SCRCP (Vol, Nonsuit): [_] Rule 33(k). SCRCP (Seiiled):
D Othey
ACTION STRICKEN (CHECK REASON):[[] Riile 30(j), SCRCP:[] Bankrupicy:
D Binding arhilration, subject 1o right 1o restore o confirm, vacate or madify
arbitririon award:
D(filhcr
STAYED DUE TO BANKRUPTCY
DISPOSITION OF APPEAL TO THE CIRCUIT COUR'T (CUECK APPLICABLE BOXT:
Alfirmed: D Rcvcr.’s’ml::D Reémanied: oL :
Cnhier

Qoo

NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFVING  LOWER COURT. IRIHIINAL,  OR

) ADMINISTRATIVE AGENCY OF THE GIRCUIT COURT RULINGIN TR 1.
T 1S ORDERED AND ADJUDGED: DSq:g mtached vrder {formal order Iu"‘ﬁ\‘lli'n\") Stareméint of Judgmen

by the Coun:

Pufsuant to Rule 59(¢), SCRCP, this matler is-befare the Court on Plaintiff University
Motor Company, Inc.'s Motion to Reconsider Ordei Dated February 12, 2019.

After cdnsidering the arguments and re-examining the giounds for the Order dated - _
Febiuary 12, 2019, Plaintiff University Motor Company, IAc.'s motion is hereby. Denied.

, ORDER INFORMATION k
'l'hisﬂrdcr onds Ddh’c.& not end thie ¢ase. DSu Page'2 for additiony) information,

Fui: €lerk of Court Office Uér»‘dnly

'

This judgment was electionically entéied by thié Clérk of CGoun: < reflected on the Elcetranic Tiine Stahip, aid a
copy mailed first ¢lass to any party not procecding iivthe Electronic Filing Syste on 0440212019

NAMES OF TRADITIONAL FILERS SERVED BY MAilL

SCRCP Eorin 4GE (08/3172017) , Page Tof 2
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Court Reporter:

E-Filing N‘yll': The dare of Entry of Judgment iy the same date J\ reflecied on the Eleetionic File Stamp-and the clerk's
entering of the date of judgmeént abive is not required in lllu.\\'-g'qlmlics. The cherk will niail 3 copy if the judgment to
pariics whe age not E-Filers dravho are appearing pro se, SveRule 77(d). SCRCP,

SCRCPFonivaCE (08/31/2017)° ‘ Page-? of 2

3333
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- Richland Common Pleas

Case Caption: University Motor Company hie vé Marice Dawking
Case Number: 2018CP4000187

Type: Order/Elcctronic Form 4

So Ordeied.

S/ RIE. Hood #2164

Elécirofically. signed on 2019-06-0241:27:32  page 3of.3

3
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STATE OF SOUTH CAROLINA "IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

- : Civil Aclion #72018-CP-40)-
University Motor Conipany. Inc.,

7 COMPLAINT
Plaintiff, '
-\f’.

. o A
Maurice Dawkins,

Defendam, .

2V Hd 01 NVrele

’ o "
‘The Plaintitf, University Motor Company, Inc. ("Plaintifl™ or “University™), .cb‘i’;mlgﬁing
. =
of the Defendant, Mauricé Daivkins ("‘D_cf‘cndanl")_, would respectfully

show unito the Court a8
follows:

I Plaintiff. University Motor Company, lic. is a South Carolina corporation
organized, existing .and registered pursuant to. the laws of the state of South Carolina and does

‘business within the County of Richland, state of South Carolina.

by

2. The Plaintift is“informed and belicves that. thé Defendant, Maurice Dawkins, is a
«citizen and resident of Richland County, South Carolina.

3. Plaintiff .and Defendant enfered into 3 Contract in Richiand County, South
Carolina,

4. Jurisdiction of this action and of the Defenidants herein is i)r,x)pc,r: in Richland
County South Carolina.. |
5. Venue i this dction is properin Richland County, Souith Carolina
6;_, The De_fendanl__. eniered ijmé a Retail Installmeni Contract & Security Ag_rcch'iem!'
on-July 26,2010 iri which Defendani agreed to:purchiase 4 vehicle for $20,572.52 from Plaintiff.

'ERi'ljnil Installmeni Contracrd: :\:i.{c\lﬁly Agréeminn, Lxhibif A,

07
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7. The l.’)(’.ﬂ’.nd.;illl uérccd to pay the unpaid 41):1lanc‘c by making 35 consecutive
paymenis-of-$502.02 beginning on Sepiember 9. 2000 and' | finsl payment of £501) .82,

8. Defendant has failed to make his monthly payniénts. The Defendant has been
delingueni nn( payments sinee Adigust of 2010, |

9, | After purchasing lhvc..\'chjdc; Defendant was involved -in an automobile accident
on August 21,2010, whiereby the secured proporty was destroyed.

10 The aforementioned o accident resulivd n "j_)l'('\ll‘;)tj!qd fitigation in Hampion
County, whéreby Plaintitt filed S[lillﬂguil.l,(‘l séveral dif‘f'crvcm defendants. The case number for the
luw‘suil is 200 1-CP-25:00252.

C L Upiin inqumélihil and beliet the ‘l_iti'gmim) ended im 2017, .\vhcvreh_v, Deibh_(invg)l
received setilemeni proceeds from several defendants,

12, Défendan agreed 1o pay off the bi‘in’cﬁ)lc Bilance of the loan from 1!’1-_0 settlement

proceeds from the aforementioned Tawsuii.

15, Defendant has failed l(.\ pay off the principle bilance of the l()a;} from the
settlemen proceeds | | |
FOR-A FIRST CAUSE OF ACTION |
l"(-chacll of Contract)
_ 14.  “Fach asserton §¢t f'&»‘nh; in this pleading that js consistent with the following iy

idted hereinby-reference as afsset forth héré Verbatim.

arid' Defenidant entered into \afbi"ndjﬁg contiadt.efféctive-on July26 2010,

whefeby. Defendani agreed 1o pay Plaintiff $20;572.52, which includes intérest. and a down

,p‘_a;_\_'m‘c__nl;‘iﬁ_,’qxcifﬁn_gg;fqr an automobile:

08




16. Defendant has retused 1o pa_\"‘l’la'jmiﬂ' the amount duc inder the terms of the
contraci and pursuant.1o the terms of the agrc*cmul'll héi;ad with Plgimiﬂ'rgg’.’u‘ding the senlement
proceéds 1mm Defendant’s per\on.al Injury lawsuit.

17, As a direct and [)[’()_.\:ilillill_'é result of this ‘breach, Plaintiff is entitled 10 actinal
damages; punitive damages.and any other relief 1o be determined by a tricr of fuet.

18 Plaintift is inforivied and helieves that-the proceeds of the personal injury lawsuir
are cuirently in Defendant’s attomey’s ‘trust account and requesty- that such funds be held there
~ umil this Court makes a tinal determination rej (u(hn;: this.cause of action.

YOR A FOURTH CAUSE OF ACTION

(UnjustEn nch mc'nl)

16.  Fach assertion set forth m lhls pldem;__ that is consisten w:lh the following is
i‘ncm]'mrﬂ'icd hercin by |;gi,cr§:r|cu as if >sc1'1>m>1h.-hcre ~erbatiim;

i7. Plaintiff -conferred 4 hcr;(tn up()n Dcﬁndam by tendering un automobile to
DLfU]ddm in exchange tor Deféendani’s pron_ji.sc 10 pay vl’la’lin»liﬁ'$2(1)__-572::5:2.

IS).‘. Plaimift has :recciy_cc:l 5@!(1,&1}01\1 proceeds froiis hig, automubile seeident un("i‘ has
failed 10 p;:_\-"-quém_i_ml,l flv;‘ the (‘mlsl:m'(fihg balance owed for the })urch_;jsc‘ of the veéhicle..

20. /\S.Q-I'CSU:II of such unjusl.cnrich‘;{iqu, Plaintif! has been damaged in an ainount o

be deteniined by the.trier of fact.

'WHEREFORE, ihe Plaintiff prays:

a) For Judgmcm agdinsi:the Defendant:awarding the Plaintifi: ‘dctual "a’magéé'

'b) Forjudgment against the Defendanl -awarding the Plamhff punitive dama;,es

¢) Far judgment. agamsl thc Defendanl awarding the Plaiitiff reasonable allomey s fees:
d) Regquiring Defénidant’s s'personal i m)ur_y attomey-hald the funds from thie personal

injury settlemient in cscrow uniil this Court'makesa final’ determinationy regardmg ihis cause of
action, :

09
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¢) For judgment against the Defendam awarding the Plaintiff the costs of this action:

and -

Cotumbia, Seuth Caraling
.lnnu.‘i:y@< 2008

) For such dther and further relief as the coun miy deem just-and proper.

Reéspeatfvlly Submined.

MASELLA LAW FIRM,LQ./

7

ATTOR NE\""% PLAINTIFF
Roben . Jack#fan, SC Bar i 76755
917 Calhoun Sticel

Columbia, South Carolina 29201
{803) 748:999()

E:Mail: rjackman@maselalaiv.com
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IN THE.COURT OF COMMON PLEAS -

COUNTY QF':R'jg-l LAND CIVIL ACTION NO.: 2018-CP-40-00187

“Plaintift,

DEFENDANT’S ANSWER
TO COMPLAINT

V.

MAURICE DAWKINS,

)

)

)

, S
UNIVERSITY MOTOR COMPANY, INC, )
)

)

)

)

}

Defendant, )

TO: R()BhR"l' P. JACKMAN, ESQUIRE, ATTORNEY EOR THE PLAINTIFF,
UNI\’FRSIIY MOTOR COMPANY, INC

The l.)CfL‘]idiU)_l. Maurice l)u\_\'kins, ;ms_\vcrs the Compln‘inl ()i'll}'cj |’J}1,iiniﬁ" as follows;

FOR A FIRST DEFENSE-

1. Defendant denies each- and cvery aliégation of the complaint, which is not

specifically admifted, qualified, or denied.

2. Dct'c'n‘(lmu admits. the allegations of paragraphs 1.2, 3,4, 5. 9,10,
A iﬁ)el’e’ij‘damvgit’nics the ;ilklégn"li(m_s of paragraphs 7, &, 1. 12, 13, 16, 17, 18, 20

(improperly numbered 17)..21 { impraperly numbered 19), 22 {improperly numbeted 20).

4. Détendant (i avithout sufficient information to admit or-deny the allegations -af ..

paragraphs 19 and 19 (iniproperly nunibered as 16) and.theretore denies the allegations.

2. Defendant admiis paragraph 6 to the extent ihat lié entered into a retail installment

contract' with Plaintift but denies the remaining ‘allegations of paragiaph 6 and demands strict

proof thereof

[ 'Ahhmu,h rcfe:enced n lhe (nmp]d" t- thiir the: Reétail lnﬂallmem Contracii was. attached -as
Exhibit-A it was iiot attachéd 1o Zomiplanit filed Wwiih the, Richland. Coumy Glerk of: Coun or

the.copy ser\'ed oh the Ddendanl-._
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0. Defendunt admits paragraph 15 1o the extent he cnered inlo Qa c<.;n|ru_r~'l with
Plaintiff but denies the remaining allezations of paragraph 13 and demisnds striet proof thereaf.

FOR A F IRSI HIIRML\H\’I' DEFENSE

7. Plaintiff*s claims are baried by the applicable statute of lmmanum and muist bé

dismissed. ’ .

FOR A SECOND AFFIRMATIVE DEFENSE
(Res Judicata and/or Colluteral Estoppél)

8. Plamniift™s claims are barred by the dactrines of res Judicata and/or collateral -

estoppel. Plaintiff™s claims regarding the validity of this debt has been presented 1o a teibonal

and,abready ruled vpon,

.l‘:()l{ ATHIRD A F-l?lR‘MA'I?I\’E DEFENSE-
(Failitre to Siate a fCIaim)

9. PIdmuH (nmplmnl fdils to state a claim upon which relied may be granted

puesuaint 1o Rule 12¢b)(6), SCREP. -

FOR A.FOURTH AFFIRMATIVE DEF U\Sl:.
" (Reservativn/Now=W’ m\w)

10, Deféendant reserves the r'i‘gin 1o rely .on other affivinative defenses that may be

‘unknown at this tme.
Wherefore, Defendant, Maurice Dawkins, having answered., prays the complaint be

dismissed with costs 10 the Plaintift]

ISIGNATURE PAGE T0 FOLLOW)

- Q3714 ATWOINON LSS
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May 11,2018
Hampton, South Carolina

PETERS, MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A. -

BY: __sst R_Alexander Murdaueh

R. Alexander Murdaugh
William E. Barnes. 111,
101 Mulberry Street East

P.0. Box 457

“Hampton, SC 29924
Phone: (803)943-2111

wnurdayhtapmped. com
whamesied pniped.cor

A lmrm?_l_'.('_/bi' the Défendanit

3
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{)

MAURICE. DAWKINS,

STATE OF SOUTH CAROLINA

County of Richland

UNIVERSITY MOTORS, INC.,
. PLAINTIFF,

vSs.

DEFENDANT,

BEFORE:

THE HONORABLE ROBERT Ep HOOD,

APPEARANCES:
ROBERT JACKMAN, ESQ.
Attorney for the Plaintiff

' FRANKLIN. BARNES; ESQ.
Attorney for the Defendant

COURT OF COMMON PLEAS
2018CP4000187

TRANSCRIPI" OF RECORD

January'ZB, 2019
Columbia, 'South Carolina

JUDGE.

KAREN AMBROZIAK
Official Gourt Reporter
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INDEX OF_EXHIBITS:

(There were no exhibits iniroduced.)

INDEX OF WITNESSES:

(Tﬁefe were noé witnésses called.)
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10

il

12

13

14
15
16
17

18

19,
20 .
21
22
23
:2-4j

25v

THE COURT: Okay. We're od the recofd in
2018-CP-40-187. This is University HMotor Company vs.
Maurice Dawkins. Mr! Jackman is here on behalf of the
piaintiffs, and Mr. Barnes, Franklin Barnes;Ais ﬁere on
behalf of the defense.

You don't have that said many times, do you, Mr.
Barnes? |

MR. BARNWES: . I don't, Judge.

THE COURT: Make a record of it

All right. We're here on the plaintiff’'s motien to

compel. Tell me what's going on, Mr. Jackman.

MR. JACKMAN: Actually, I think it would be
appropriate to hear defendant's motion to diémi?slfirstﬁ
THE COURT: Okay.

MR. JACKMAN: BAnd if -- you know, the case 'is not .

dismissed, obviously, 1 think we're goeing do a schedgling

order for 30 days on the discovery.

. 'THE COURT: Okay. All right. 1Is that okay with you,

Mr, Barnes?

‘MR. BARNES: i’li.5éveraaproposalathat i think might
resolve everything.

- THE: €OURT: Okay. All right. Sounds good.

MR. BARNES: Thank you, Your Honor. Mayvif please
the Court. William Barnes here for the defendant, Maurice

Pawkins.

16
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10
11
12
13
14
15
16
17
18
19
. 20
21

22

23

24

25

Your Honor, this is a -- as the rostér notes, a Claim
and Delivery action brought by University Motor Company
against Mr. Dawkins. This arises out of a July 26th;
2010, retail instaliment contract that Mr. Dawkins signed
related to a vehicié, a truck, a Toyota truck he |
purchased.

MY . Mufdbch:aﬁd 1 répreseﬁted Mr. Dawkins in a case

he had that oﬁpurrgd in Hampton County on. the mo;hing'gf

August 21st of 2016; sb roughly, three weeks to a'mOntﬁ‘_

after the puichase of the truck.

He stopped to help an overturned Budget’Réntal truck

'blocking both scuthbound lanes of 1-95, went back to the

Budget truck to-get the two oécupants of the truck out..
some othef.fdlkastopped, as well.
In-the process, after getting the folks out of the

overturned Budget truck, a tractor-trailer came élong,

-plowed into the-Budget truck, damaged Mr. Dawkins' truck

andLiﬁjuréd.ébgpp four or five people. Fortunately, ho
one.was killed in -that accident.

We handled the personal injury case. And there h&s

been some allegations that Mr. Murdoch wias oh, notice of &

1ieii from the proceeds of this settlement, & guy by the

name of Clint Wokter ér'Wakter (phonetic), I hope 1'm

saying that right; with: University Motors. T think the

.uﬁderStahﬁing was that we would agree to prtéét\the

17




10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

interest from the précéeds in the event there was no
negétive'damage done5t§ Mr. Dawkins' credit.

This case playeéed ouf over a period of several years.
Phillip and 1 tr%ed a portion of ‘it against the remaining
defendant in late 20177 At the time we setfled with éhe
defendant, it was learned that Mr. Dawkins' credit had
beeh'impacted, and there was some‘pegative ﬁepotting on
his credit. | |

What occurred at that point in time, Mr. Murdoch let
Mr. Wdkter know abouﬁ the settlement proceeds aﬁd,i
basiCallx, said hey, part of our1agreemeht was that there
woﬁld be no negative impact done to Mr. Dawkins' c¢redit,
which'therE'was.A We believe that ybids oﬁr agreemernt.

Mr. Wakter, obviously not happy, makes a comblaint

against Mr. Murdoch based on Rulé 1.15 of the Rules. of

Professional Condudt, that hé had'én‘intérest'iﬁ these
proceeds. That process played out and was determined ‘that -

there was mno obligation under the Rules of Professional

‘Conduet .and that cofmplaint was disiissed,

After that was .dismis§éd in Jarnuary of --

January 10th of 2018, the Suiinons and Complaiiit was filed

in this action, some -- almost seven-and-a-half years

aftef the alleged breach of this contract: And so; wWe |

filed an anhswér oh Mr. Dawkins' behalf in May of 2018,

18




W

1.0
11

12

- 13

14
15

16

18
19

21

22

24

25

23

dismiss based on the statute of limitations.

We asserted in our answer and tﬁe statute of
limitations an affirmative defense,.ana given the passage
of time here, we believe that.]5—3-530, Subsection 1
governs a three-year statuté of limitations for the breach
of contract. action.

You, obviously, have the discovery rule. They

‘clearly had the ability to discover the breach of contract

shortly after Mr. Dawkins stopped making payments .in
August or September of 2610ﬂ

and phe proposal ‘we had made, 1 spoke with
Mr.4qackman'briefly beiéxe the hearing, I don't ﬁelievefhe
spoke with his client at University Motors, is that we

will tee this up before the Court on the issue of the

statute of limitations.

In theé event the Court rules against us, we will
confess judgment -- Mr. Dawking will confess judgment in

phe‘amopht'dﬁ 15,262.78, which I believe is what

Mr: Wakter saig he would be agreeable to accepting in

exchange for that.

We will also agree to waive. any appellate right. The
inverse of that is they will also allow the Court to make
a determination on the statute of limitations and will

waive any appellate right, depending on what plays out and

"how the Court rules ‘on this statute of limitations issue.

19

s s

o



10

1]

12
13
14

15

16-
17

18

18

20

21
22
23

24

25

I think he'ii address whether he's talked to his client
and whether they agree with that propoesal.

THE COURT: Okay. All right.

Mr.‘Jackmané

MR.vJACKMAN: Thank‘you, Your Honor. 1 brought that
to myhclient in the past, a few months ago. At that point
in time, he wasn't super agreeable to it, but 1'11 bring
it up again. You know, sometimes it's'sortlpf a sitdation

where you put the cost of an appeal in front of

somebody. -~

THE COURT: Right.
. MR. JAGKMAN:'{—;'that they,start-ﬁg‘see the light.
You know, I don;flhaVe any -- I don't think ﬁhefe’s
any'dispﬁteﬂéé-to ﬁbeﬂbaéic facts here. ?Eé guestion is,
whether the defendant should be estopped from, basically
assertidg the statute“Qf limipations'afﬁirmativefdefense

based upon the  conversations that.they had.with. University

Motors through their counsei.

My memo. that Iefiled‘on'W?dQ€§d§Y7,thEﬁE?W§§‘

icorrespondence between the ‘two lawyers' offices: Our

contention 1is that they7were plach'on-ndtice: that it was

an automated credit reporting system that we. would have
:addressed -after the lien was,sa£isfied'bgckfin 2011 whén
they were put on notice of that.

Again, in 2017, ithat was when the dispute blew:qp
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between Mr. Dawkins and Uhiversity Motors about whetherx or

not, you know; the agreement still existed. But at that.

point, you kiow; it Had bBeeh beyond what the statute of --

'been héd, you Know, Wé've,f-fwefQE not had that issue.

And, you know, basiéaily; our iptenfioﬁ is we. didn't
really have ady wayzof knowing'Whether‘ér not they yé%e
going fo_pay out of tﬁe;ciaims of the settlement Qf.tﬁis
automdbile.acc;dent; Tﬁat! you know;,aﬁd éhna»mOtiqh for
éismissalquog,knéw! the, standard is pretty clear.’

Lf there's any séﬁaof @aetS;ﬁhdef which Samebbdyrcén
mgyé fqrward.on it , it needé té be denied, énd'the
complaint baéicélly says{fhatzthgfé Wéé an agréeﬁent. i
think, at @he very-;eésf;kdiscoyefy(néeds‘tb*play:bﬂt,
ﬁiguré-éﬁt ﬁﬁ§£her or‘n6t that was the case or hot.

THE-COUﬁm; B11l right. Anything éiée, Miafséﬁnesz

MR. BARNES: Nothing, Your Hono;t‘ o

THE COURT: Okay. '1'll let y'all know my decision by

Aghe*énd of “week. ‘Thank you.

MR. JACKMAN: Thank you, Your Honor.
‘ iﬁﬁfﬁdﬂﬁﬁ: 'Thahk‘you‘very maeh.

(Whereuponl thevproCeedingévﬁéte‘ééhélﬁded;)
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CERTIFICATE OF REPORTER:

STATE OF SOUTH CAROLINA )
, )
COUNTY OF RICHLAND )

T, Kéren Ambroziak, Official Court‘Rep&rter for the
5th Judicial Ciréuit of the State of South Carolina, do
hereby cértify that the erégoiné is a true, accurate and
complete Transcript of Record of the proceedings had and

evidence introduced. in the trial of the captioned case,

relative to appeal, in the Coort of Common, Pleas. for

Richland'County, SoUth'Cargling, on the 28th day of "

January, 2019.

June 4, 2019

—% 7

o Cnn
. ..‘A(;l {\ .'Qw_’)_,, Qg\fn\}jv}iﬁt;&jm g’:‘.{t“_

Karen Ambroziak, RPR
Circuit. Court Repdrter
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STATE OF SOUTH CAROLINA INTHE.COURT OF COMMON PLEAS

)

)

COUNTY -OF RICHLAND ) CIVIL ACTION NO.: 2018-CP-40-00187
. )
UNIVERSITY MOTOR COMPANY, INC, )
' Plaiiff, . J
' )

W )

)

)

)

DEFENDANT’'S MOTION TO DISMISS

MAURICE DAWKINS,
Defendant.

" TO: ROBERT P. JACKMAN, ESQUIRE, ATTORNEY FOR THE l’l;AlNTlFF,
UNIVERSITY MOTOR COMPANY, INC.:

PLEASE TAKE NOTICE tha the, Defendant, Maurice Dawkins, moves at a.date and time. set

by the Court for an order disniissing this action on (he statute of limitations. The basis of this action is

that ihe sl;.nnle of limitations expired pﬁ'm; to the l’[z?_imi['l‘s ﬁling f)f_ this-lawsuit. For the réasons.sey
foith-belgw, this aciion must be dismissed,

This :géli'on ai’iliséfs: out of a Retail insih‘llmen"i Contraci: and Secuority 'Agrcemem Defendant’
entered imo on July'26, 2010 0 purchase i vehicle for $20,572.52 from Plainiiff, (Cbmp‘l. 9 6).
l’luimi_['f' alul‘c_gés that Dcfchd:ml was to make 35 consecutive payiments, ,b_@ginning on Sep’tcigher- 9,-

2010: (Compl. § 7). According 1o the Complaint, *Defendant has been delinquent on paynients Sirice

August. of 2010.7 (Compl. i 8). On Atigust 21, 2(),1(_1_. Defendant was, involved in an aulQmohilc

accidént where the .p’rb_ﬁdrir._\_' was tch(m;}L‘d. g'_.CompI(-. 9°9). Plaintifi’ _ﬁ_!fqd this action against Déféndani
on January 10, 3018. (Gonipla). Aller gutmg served .on April 11, 2018 with the: Sumaiois and
Complaint, Defendant filed his Answer on May "I1; 2018, (Ans): The Afiswer asseris: as an
affiriviative defensethe statuie of limitation..(Ans. 9 7). | |
Under South Garolina law; an action. for bieach of-coritract musi ‘be brought. within three vears

from. ihe .date the action acerues. $.C.. Code. Ann, § 15-3-530(1). “'Fhe’idiécb.\"e'r:\,',|"uié. déiermines the

date «6f accrual for .a. breacli of contract aclion? Maher v. Tietex Corp.; 331, S:C. 371, 376-77, S00

£81000vdD8L0Z#ISYD -'SYITd NOWWOD - ANYIHOIY - Wd.S0'E £1-d2s5.310z - a3 Aﬂvowbam‘aﬂa'

23



E.2d 204, 207 (Cr. App. 1998). “Pursuant (o the discovery rule, a breach of contrac acli;)n acerues
nel on the date of the breach, but rither on the date the aggrieved party either discovered the breach, or
co'l.ild'~ or should have discovered the Breach throngh ‘lhc ekercise of reasonable diligence.” 1d. “The
Court of Appeals iin ?\4:1!)(::‘ held the breuch (‘)I"conqucl ¢laim is b,é'rrcd by the statute of limitations, 1d.
at 385,500 S E2d a 211, |

Based on the Plaintiffs allegations in the Complaint. Defendant defaulied on the contract
nearly sévien and a half years prior the filing of this ucliq‘n.‘ As a result. the Smnnu‘msfand Complaii

Swere liled more than thice vears ram ‘the accrual date in violation of § 13-3-530(1). Plainitf*s

Complaint must be dismissed based on thie expiration of the statute of limitation.

PEETERS, MURDAU(JH PARKER, ELTZROTH
& DET RIC K, P.A,

BY:__/s/William E, Barhes. L1
R. Alexander Mmd‘nwh
\\’lllmm F. Barnes, HI
I()l Mulhcnv Streét East
PO Box 457
Hampton, SC 29924
Phoie: (803) 943-2111
amurdauehfpmped.com
whar nu((upmpul com
4rmmcv\ Jou the Defendant

Septeinber 13,2018
Fampton, South Carelina

2
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STATE OF SOUTH CAROLINA INTHE COURT OF COMMON PLEAS
' FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND
Civil Action ¥ #20M8-CP-40-0187
RETURN TO AND MEMORANDUM iN
OPPOSITION TO DEFENDANT'S MOTION

Plaintity, o TODISMISS

University Motor Company, Ine..

Maurice Dinwkiis,

Defendant,

TO: DEF ENDANT, BY AND THROUG " HIS COUNSE L RAL l.\‘x-\'l)l R
MU RI)AU(.H ESQUIRLE;

AND NOW come Defendam, by and through 1hejr undersigned counsel. and files the
within Return 1o and Memorandum of Law iy Opposition o1 Defendant’s Motion 10 Dismiss

1 STATEM ENT OF FACTS

Prainiff and D«:ibmi'xmn'c.nunt(l.ix_ug'» a R’cl:nil Installment Conlizict ind Seeurity Agreemein
an July 20,2010 in svhich l')"cf"cndqm ngr(zcd 0 puichase o vchici_c'li;’l"SBfLSH.ﬁZ’-ﬁ'mn Plaintift.
Defendant agreed 16 pay the balance f the vehicle via 35 canscitive payments .ot $502.02
beginning on September 9. 20!”‘;1:1(11 | ;'I‘mul paymem of $501.52. Defeirdant became delinguent in
hiy PRYMICNIS iIn-AYgustor 2040, v

Defendints delinguency was caused, in part, due toan ameeaceident he was involvied i I iy
August 21 2010, The accident resulted i piotracted litigijon in Hampton: County, u{h_c!{cb)-'

Plaintifl tiled suit against several différens (ig?l('n'd;‘mls The case number for the lawsuit is

20011-CP25-00232, On December 6. 2014, prior 10 the inftiation of litigation, Plainti{fs cotnsel

sent correspondence o counsel for I.)cl'eni{::‘nl providing notice of Plaintift®s fien, A ¢opy of this

lener is atiehed hercto as Exhibit “AY On bq)wmhu 272011, Counsel for Pl.nnmfm;uuml

p.n\'u And sdlls(\' the In:'n oul of iy progecds

 thit Detendani pratect ,lhul mlucxl KRR

Feecived from the awto.wireck Inigation, A Alhdd\'n lC\llf\ll]}__ fai ihe aulhumulv afithisdefter is

atiached hereto as Exhibit. *B.® * The leter, also noted ihat any-adv: crse: ciedit reporting-would be.

addressed l)v Pl.nnlm afier the hcn was satisficd. .On April -5;.» 20_[?—,_;1[_11‘10,51 §ix years after

£8L000FdDBLOZ#ISYI - SYITd NOWWOD - GNYIHIIY - W 62:6 £Z UBr 6107 - 0314 ATWDINOYLHTTT
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receiving notice rom Plindit, Defendant infonmed Plaintifi that he i@ Tonger intended 10 profect
Plainti s imerest i hie Jawsuii procecds. Defendant has adinitied the iiuth and gecuracy o this
document, which is attached hercin ss Exhihi! “CHalong withy Defendant’s responses to Plainti’s
requests forathmission,  Atier faihing 10 \Ll”l the matter ot of court. this suitwas filed on ludry
1), ?(H.\‘. Defendint filed his mofion 1o digimiss on September 13, 201 8,
1. ARGUMENT

First, Plamutt is in agreement with Defendant that the language of S, “Code A, N
15-3-330-(1) stateg actions for breiches of umn.ul must hié-hrisnght within llnu vers from the
date the action scerncs, Defendant velies further on Maher v, Tiorer Corp.. 331 S.C, 371, 500
SE24 204 (CLapp. i‘,")S). which states tha “the discovery rule deterinines the date of acerual for
-~ breagh of comraa Acton” In Maher, the Respondent was originally hired hy Appélkant in 1988
.un(icr a Sfiliy pircem bomus plan.” Jd, wt 331 8.C. 375, Appellam ixlib.wquunlI_\"\undc‘«'i the :fflﬁ_\’
-pu.‘rcm honus plan in 1987, fd. Respondent contifived 1o wark fop Appellant from 1987 10 1994

when he was ieiminated by Appellant aid brovught suit for breach of contraer, fdl. DUIIIIL_ the uml

Rnpnmicm testified thathe onlyv réceivid an .|H||m.m\*c answer about the plan fioin Appellant in

1994, See Jid. In ruling for Appellint tha Respondents slaims wie barred by the siataie of
limitations, the Court noted thin Respondent™s testimony during the eiuise of the wial revealed he
héligvied ascarlyas 1989 thar Appellint did ne plan on fultilling the rerms of the hllv percent plan
and that based on these conver SAONS. & person with ¢ ommon knowledge ln(l eaperience would he

on notice that a claim unghl existy which would ston the ‘Iml oni i Staring of hmnulu\n\ 1. ‘n

331 8.C. 380.

However, Meater also go ';»n‘m discuss cerwin defeiises 10 a claim that the smn;le of
Timitations has run: First, Aaher notes that the dectiine off Estoppel has been invoked in o number
('»i'silllali(»vls‘in_\'ul\'ing_ ;,n‘sl:nu‘l'e of limitations. See A-]u/zﬁr. 331 8.C. 371, 3}\_‘1,5(')()’.\3;!:'.2(!;3()4. 209,
The Conirt hn_lg&i thin in Workers® Compensation T, L'smmnl will tollihie staliite of Inmhumns

during 4 pumd ol rehance if an employer mduges a <laimant 1o believe the claim is cnli_xpcnsjéhlc

and il be akeiy care of without its beniyg '[il‘gi_('l,-'\\'ijliin'lhé period xiuquircd by statute, Al (iring.

7(().'1_54"1 §:

Spariaiburg Regional Médicat:Gir., 328 $:1€.419; 491°S.E E.2d 708 710;

The Caiird alsoioted that estoppel was also-used i in éises involving settlements. Jd: Inthese cases.

estoppel imay be wsed as a defénse 1§ the §tatue of limitations. where 4 party has expressly

".App 19973y
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represented it a claim will Fe settled without litigation or where A party has engaged in condu
thist suggexis-i Bnwsinit is nog necessary. Jd (citing Black v, Lexingion Sch, Dist. No. Tive, 337 8.0
5488 S.E.2d0 327 (19979, Finally, the Court noted thin;,
The elements of estoppal as 10ahe party estopped are (1) vondoct by the
party estoppud which amounts wo alse representation or concealinent of material
BHIEN (2) the intention thay such conducet shall be acted upon by the ather pariy: (3)
knowledge. actual or c'uns;lrm:li\'x;. of the true facts. As o the paity claiming
estoppel, the elements are (1) Tack of knowliedge and of the nicains of knowledge of
the truth ax 1o the fiets in question: and { 2.) reliance upon the conduct of the party
estupped, .
Maher v, Fiviex Carp.. 331 80371, 381, 500 S.E.l(_! 204, .2("‘)“((‘1.;-.\'1)_;). 1QUS R quoting
Brayhoy v, /;'\.g;iu_g. 118,272,273, 428 S.E2d 731, 2(Ch App. 1993)).
The-Courtin Maher denied Respondent 'S u’$mppul claims. I stated thar Respondent did nol

N cerlain

ey on any misconduct lleged on the partor Agpellaine. While Appellant did misyepre
aspegts of ity Ninancial condition hese inisrcp:tcscnlmiﬁn< were not relied apon when derermining
whether arnot he was not receiving th proper bonus amount pursuant to his Contract. /e 331 S.C,
4132 The Count also stated him Rcsm'm(h:nl did noi \"mlsiiv the prong of’ umppd which lulllllu]
him 1 Juck knowledie or the micans of knowledgpe as 16 the ) iy 10 the Taeix in questian, 1,
While the Court noted that Appdllanms silcncc asdo the true manngr of the bonus \‘nuuuu saushied
" ahe conduct elémient of estoppel. it also noted that lh\pnmlcm had the means of’ kn\)\\"\llLL ol the
true facts anid thit hi: thiled 1o discover the facts using these meaiis, fil.

Inihe case atbar, Plaintiff placed Dcl'cnd:ml on nouce ofthie lien in 2010 :ind ol the eredin
rtpurli‘n" prm‘é(ln‘i‘u\t:ill 20071, Plaintitf relied upnn Defendont’s represeniations that thé liciy
.mmum would he Ppritected unnl 2047, whcwh\ Defendim decided 10 claim that [)cn‘nddnl N
' longer owed o duty o Plaintty n-".ndmg the dien, See Exhibit C, Ax previouslie staied. Plainuft

notified Defendantin 2001 that the aredin l'(,‘png‘]_!ng‘!.\'.'\;Ug:.\‘ would be resolved upon sansfaction, n‘l'

e len, Defendant’s claims in 201 7:thd s telieved himsofhis dinyga proteer l’ldmllll s

, Dt.funlanl 8 n.pw\ununun\ lh.u he \\'ould jirotect the

'mlucals of Plamnlt dlllll]L lhc el dt.nu' O1the Tawsuit were f3lse "Zi:n.d_/i)[ 1'nis’lg@'d_iu'g‘aml were

reliedupon by Plainuff whers it (Lcl;)‘._\_'é_d'ih;eihlvl_ng ofa suit atan carlierdate, Unlike the Respondent

9373
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i Maher, Plaintifi had no knowledge or imeany of knowladge regarding Detendant's intention 1o

nodonger proteet iis interest in the suto wreek settement uniil Defenidant provided Plaindy wils

netee on April 25,2017,

Plaintt s complaing clearly alleges that Pefendim agrecd oo satisty its Hien out of the
procecds of his sutomobile wreek litigation, A motion 10 dismiss cannor be sustiined if the faets
allegeid and the ini@f«:ncc:s reasonably deducible therefrom would wititle fhe plaintiff o reliet on

. any theory ol thic case. See dlined Ediccariona) Distribuwiors. LLC v Edueational, Tusting Services.
350080, 7. 509 S.F2d 324, 327-28 (C‘l./_\pp. 2002). " The eause of acticn ,\'h'nul_d ot be strack
‘ mirely because the court doubis the plaintif T will prevail “in ahe aaion.” /. hi this case. the

Complaing clearly assensa set ol faérs tha would allow Plaintif! 1o prevatl if proven,

VI, CONCLUSION.
Forthe Ii'n'(:;uhi.u_x;_.{:L;.vns‘,m.\:, Detendant s Motion 1o Dismiss should be denicd and he should
he estupped from asséiting a swtute of Bmitations defénse in this maiier due to the e he made
false-andZor misteading: réproseniations that were relicd upon by Plaimiff when it deferved filing
this suit on the promise it would he paid mh of progeeds. of Defendani’s 'uulmm»liil‘_\:’ Witek
Siganion, Plainiifti hag aHeped these faets on the face eof its complaint and as 4 resil, Delendant’'s

wiotion io dismiss canna and sheuld notbe granted. See 1,

Respectiully Submitied.

MASELLA LAW FIR M. PA

s/Robert ', Jackinan
Raber P, Tackmin
917 Calhoun Streci
(.‘nlum'hiu., S 29201
803) 75

LA

Colunibig Ssuth-Caroling

Janvary 23, 2019
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MASELLA LAW FIRM, P.A,

Retom 040 Maina
S (i g

& Py Coms | Décember 6, 20)0.

Dl Evriinsigs, Js,
Ms. Richord Alexander Murdaugh, fisq.

o] PO. Box 459 ‘
$va) Bampion, SC-29924.0457 (803) 914-201 4

1$23793) (ot
Srzven .

03143 gk L L. K B

Re: Mewrice Dawking & University Motors Co, Ine

Dear Mr. Murdaugi;

'

o |

,Wilh-,watm.appreciu(ion, I remdjnz”
Sincero}

Robert M, . Mesella

Delivered vig facsimile

ONYTHORS - Wd 6Z:€ £2 U 6L0Z 03 1d ATVIINOYLHT 1S

Thank you for taking my call loday, As | mentioned I have a friend who is
“ the ownéi of University Motor’s Cbmpany, Ine.; # used car dealer here in Columbia,

" They arc the lien hnhlcr'oqu. Dawkins automobile, ] have.enclosed, for your
jnfbnnali_on,'IhC‘pay ledger which shows the pay off on the i'éhiclc'i’m'blvgzd s
$12,858.56. Please coninet me.at your conivenience if"xy“oi;_ bave any questions.

- SY3d NOWIWOD -

48L000£dI8L0OZ#ISYD
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MAw LA Law Firm, P.A, \0

Civtt, Criminal & Family Litigafion

¥AX COVER sHERT

917 Calhoun Street, Coluinhia, South Casoling 29201 (803) 748-9550 (fer) (603) 748.9048 -
104 AVest Ouklan Avcnuc Rock I1il, South Cnollmx 297'1? (403) 980-4400

7 —
;:m-n% J&urn CJQ_D#;A)W
i fz/é/r A

Recipient:

Recipient's Fax-Kumber:

SENT 1Y
L Urgent: . ‘ £ ROBERT M. 1. MAS}JLLA
L Reply Asap ' 0 S.PRENTISS COUNTS
1) Plense commcnl N RE YNOLDS H, BLANKLNSHU’ JR.
11 Vleaee 1eview: 6] EVA J.GLENN
L) For your information . -0 KER] HARLING
Yy [&] DANA “’[l K.ES

“Towl pages, including. cover:. J

Cojaments: . -

Thii messege may cafitain  informstion thiat i, conﬂdcnhal o nr}wlcuc:dhqnd’u. ALETELTS i{licr;yql‘eil_o‘nshlp,.,l(‘ii
inteiided.only.fo duslorentity i5 zddrmcd and ey 6t q mllon, dmr}b\mon o1
-mpymg ‘ol thi elion . otnclly prohlbxl mayt hb |Ilega| unidef fed Al ) :
. - cdwlcl) by rcplyzng X c ¥ lélqp’ib’m us a0
nile by, United Statos:Mai)’ 10; 91 7 (‘ ol ] Suui Columbia; Song_h,

ect). and r:lumln}, ‘the f
) (‘nmlmn 2920! ‘Thank you,

QNV'IHS)I-H - Wd'62°€ £Z.u=r 6107 - Q374 AMYDINGH D513
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STATE-OF SOUTH CAROLINA: INTHE COURT OF COMMON PLEAS
_ ' FIETH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ‘

Civil Aciion #2018 -CPLa0-0187
Lhiiversity Motor Company, Inc..
' , AFFIDANET OF ROBERT M.p.
Plaintty, MASELLA

Maurice Dawkins,

Defendan, -
I Rnhul M P Masella. do hudw aver th fnllm\'lng:

In 2000 my firm sépresénied Plaini i1 in ihis action and :ﬂ]c; hearmg of the Detendant’s
.'mmmnl';ii;' actident which included i \'chich which-was finangced, by Plainidt I comtacted counsel
tor the Di‘lunhml About the vuistanding amauing due ln I’InnnH Pawas informed my client s
IICrests w(mkl lw‘p_ml(-cu:d and on BDecembir (»: 20010, 1 provided My Murdaugh with a feter and
payment ledger tor the sohject vehicle,

| ug;fi)\éphkt‘u\,\’iill M, _M‘lujki;,nugl'l in Sepicimber of 201 I-;m'(f asked him o |‘m‘»zcc| Un'i‘\-'crsil_\'
Maotors inlir( St ag loss Pavee ameng other I]H;lLs Vollowed up with a knu dated September 27

2000 which is aptiched as-xhibit A,

We agreed-and -was assuredd By Mr. Murdaugh ihat ones the Defendant’s civil action way

seuled. my firmcclient would be faid on' the oiistanding amouints due by Mr. Dawkins,

3%\\’()RN l()Bl I()Rl ML llll\
\34‘1 day.of s

///fﬁf :
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MASELLA 1LAW FIRM, P.A.

‘Seplember 27, 201

M. I(ichva'rvd Alexander Murdaugh, Esy. ‘
PO Box 457 » 16
Hampion, $C 29926-0457

E:. Mairice Dawking v Inivasity Motor Company, Ine. .
Dear Mr. Murdaughi:

As we distussed over the phione last week, T am requesting you protect my cliem
l,!ni\'e:sj(_y Motor Company, Ine’s intcrest, as loss payee; for ihe loah*‘(‘nnancing the 2004
Toyota Tundra he sold’your client Maurige Dawkins,

A(,lﬁdiliona”)’,- you requested ) speak with University Moltor Company, Inc. ubo
Mr. Daw}:jiis credit, University Motor Compeny, Inc’s propram autonidtically reporty

. the payinerits mede.or missed ta the credit buresns. We yre fiot able 1o do anything for
Mr. Dawkins HOW; h‘@\-.-bvm;v, once the debt is paid any clieni will be able -1 ‘make
adjustments which should help M, Dawkingrepsir his credit as best as possible,

) AS of now Weare showing Mi, Dewkiis owes s balance finanged of $11,650.45
and interest carned on the loan of $3,42; 78 for:s total 0f £15:102.33. :
Flesse coMact me it you have Bny guestions. With kind regards, Viemdin,
¥y-yours,
ROBERT M. 1 MASELLS, E50
MASELI,/A LAwW FIRM, ra
917 Calhou Strect
Columbig, S¢ 29201
RMEM/ey

e Unitersity Motor Comipany, Inc,
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Maurice Dawkins,
efendant.

STATE OF SOUTH CAROLINA Y INTHE COURT OF COMMON PLEAS
) _
COUNTY O RICHLAND b CIVIL ACTION NO.: 2008-CP=40-0187
) .
Liniversity Motor' Company; Ine., ¥ ' . N
Plaintiff. ) DEFENDANT'S RESPONSE
' ) TOPLAINTIFF'S SECOND
v, ) REQUESTS FOR ADMISSIONS
)
)
)

l(): R()Hl Rl PJAC KMAN l:leJlRIC, ATTORNEY FOR THE: l'-;l_,,.'\lz\'fl“”’l-",

BINIVERSIFY MOTOR COMPANY, INC.:

The Delendunt, aurice Dawking, {hereinatier “Defeadant”). wesponds 10 Plointifits

Sedond Ruguicsts for Admissions as follows:

. Admit that the document attached hereto as l;',xhibil' "A" s @ true and accurale

N ¢
copy wfalefler sent by youratiomey 1o l’l.nnllll o \pnl 25,2017,

R»l\.bl’(»)x\"h]- I)(hn(lml admits:.

PETERS. MURDAUGH, PARKER, ELTZROTH
& DETRICK, PA. . :

William I, Barngs, 1]
K. Aiexander | Murdaugh
101 Mulberry Street Eagt
P.O. Box 457
Hampion, SC 20924
: _ (803)943-2 11
Qq . . ,-ﬁl()rm")'s.ﬁi}‘ Defenitan
August _ef 2018 : : '
Hampton, South ¢ (deolmd

By:_
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-, d

University Moo, Compeny, Ine
sembly St
L SC 29201

Re: Musrive. Pynkip
Dear 8iy oy ‘Madam:

T have fecently deaimed ha

You )i:?{\"(' ('.:nuscd-lhc'p)aé,mncm' of ne
Maurice Bawking “wegin Ar

yYou know, wo ey YOu £ Je
PEYIERE Would be pinde disectly oui of Fawisuir procedds in reqgps; for vous holding his b
and npy TEPOTing: o Credit ay heies. B}“Dt‘igqliifgl,\‘ reponting, voy heve voided -
Rotection. Yau gre hereby adviced thiat U wilkdishree thest fungs 1o ’?kdau‘vi(:_‘:vl
10.20i7. Hven weng ingie WSS ThIS Minite piease feel free IDcaniact e,

Eative enipe. on
e of protecijon confirming thay.
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¢

ineere I,

RAM sy

)u'_ﬂhl!xﬁ} L BOA ¢y,

TELEPHONE (803):945.51] ) + TOLL FREF (856)

RAMILN SLy IRCEROLING ryes v

84%:2)1% FACSIMILE (03, 963:3843 5 WEBSITI; ﬁ“\kz(«'.)zggp’ejd,ch{n

9373

G374 ATWVOINOML

<

HOIY - W 6Z:£gzuer 6L0

#35Y2 ' SVI1d NOWWOD - aNy

<

Z4810000dIRLD




STATE OF SOUTH CAROLINA IN THE. C()IIR] OF COMMON PLEAS
FIFTH JUDIC]I, AL ( IRCUI'Y

COUNTY OF RICHLAND
Lgl\’ll Action #:2018:CP-40.0187

University Motor Company, Inc., .
' ' " MOTION TO-RECONSIDER

Plainift,

Maurice Dawkins,

Deféndant,

Plaintiff’ University Motor Company, Inc. (hercinaf’lg‘ “UCMI™) moves this Court o
reconsider this matier pursuant to Rule 59, SCRCP and has submitted this miotion within ten-( 10).
days of the nitice n_fx!' the -emry- of judgment ofthe Court’s Order filed February 12, 2019 Injts

Order, the Court failéd to address the issue of whclhcr Défendam should be estopped from

.nxsunnb the statie of limitations defense based upon his representations 10 U( M) in 2010-1h: i

UCMI'z lién 'wnuld be: protected and ;Dg&l‘cndzmkl'.\‘ subsequent representations. in 2017 ihat

UCMI's lien would nor, in fict, be pratected. UCMI also’believes the Order-of Disniissal did not
address how UCM] could have liad discovered Dcl'cndam‘mruc'inlcmi"(')ns piiof 1o the staute of
limitations deadline,

I STATEMENT OFFACTS

‘ UCMI aid Difendant entered info'a Reuiil Installment Coniraci and Sceurity Agreement

on July 26. 2010 in which Defendant agreed to purchase a‘vehicle for $20,572.52 friom UCMI.

Deéfendam agreed 10 pay the balance of the vehicle via 35 consecitive pa\'mun\ of $502.02

beynnmL an Sepiember-9. 2010 and- 1 findl payment of Qﬂ()l 82. Defendant becaie dchnqun.nl

i hig payiments.in Aug,ust of 2010,
» ‘Défendant’s delmqucncy ‘was “catised, i pari; due to an automobllc dccidént hic was
involved in on August 21, 7010 The attident resulicd. in .protracied llllEdllOﬂ in Hampton

81 Several dlli_crent»entm%; The ‘case-fiumber for-the

County, whereby Defendant filed. Sult age
Tawsuit is 201 I—GPTQ»_-STOOZSZ,»;@nj Déceiibér 6, 2010, prior-to the-initiatioiof litigation, UCMI’s

Pape.l of §
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caimsel sent correspondence to counsel foi Defendant providing notice of UCMI*s lien. A . copy
ot this lener is auached hereto as l‘\hlhll “AT O Additionally, a1 somie point, Counsel for
Defendant reaffirmed Detendant’s intention 1o proteet UCMY's lien oul of the lawsui sctilement
proceéds. This lenei of proteciion was acknowledged in Deféndam’s Counsel’s letier 1o YcMmi
on Apnl 23,2017, which is attached hereto as Exhiibit “B.» On September 27, 2011, Counsel foi
UCM] lcquc\tcd that Defendant protect their interest as 4 lass payee and satisiy the lien out of
any proceeds reecived from the ame mobllc accident litigaiion. An Aflidavit wsnfying to the
authénticnty of this. leiter is ulmChcd--Iicrle as Exhil)'it “C." The letter also noted thatuny adverse
credit reporting would be addressed by UCMI afier the lien was satisfied. On April 25, 2017,
almost six years after recerving noiice from UCMI, Defendarnir's counsel informed UCMI, via
writien con'csp(mdehcé. that hé no ]n’ngcr intended 10 protect. UCMI's interest in the lawsuit
procceds, D.g!'cnd_u’nl has admited ihe trath and accuracy of 1lis :dncmhcnl: whicl is atiached
hereto as Exhibit “D* along with Defendant’s responses 10, UCMI's requests for admission.
While Defendant’s letterin U(\MI claiims the prior iéuer of pmleclmn 1s vaid, i1 fails to accoun
for UCMIs notice provided on .Sq)tcmhcrvf_)'/'_,‘ 20) I, which specifically states UCMI couid net
effect any changes to the credit reports. i was only.on April 25, 2017, that UGM] truly feceived
notice that Defendant did not illlCl’!d.I(_)—h()nOlj hiy coniractual obligations and 4t that time did «
cause of action accrue against Defendant. Afier discovering Defendant did nét mmplv with hv\
obligation,, UC MI filed this. suir on Jaiuary 10, 2018, less lhan cight moiiths afier UC.M_I
received nnuce of l)cicn(idnl s failure to honor his end of 1 contragt: Deféndant filed his
motion to-dismiss on ng_lcu_nbcr 13 2018. '
. ARGUMENT

Iniiially, l__JCg.‘yﬂ agrees thatthe language of $.C. Code Ann.-§ 15-3-530+( i) states actions

for breaches ;)f contraét must be brought within three vears fiom the date the action ‘:ic‘cmcs.

.Furfﬁcr} Délfﬁd:ml réelics on Maher v, Tieiev Corp., 331 S, 371, 500-S.E.2d 204 (Ct: /\pp

1998), which sl.um that “the discovery: rule (hlcnnnm the ddl(.‘ of accrual for 3 Lircuch orf'

Contract aumn * . Muaher, tic Rcspondcm was on

“hifty percent. bonus:plan fdf. an 331 X
bonus plan in 1987. e/, Respondent continued 16 work for Appellant from 1987 10 1993 Wwhéii he

Was: tefminated by Appellant and..byoug!g! suit for breach of contract: /d, Dli'rfi_l_‘l'g the. trial,

Réspondeni: testified-that heonly ieceived an affinnative: answer about the plan froi Appéllant

Piigd. 2 61§

' 375, Appelldm sulhequemly endul lhe hhy pércein

ANYIHOIN - Wd LEF L2 954 5L0Z - 0315 ATIVOINOY L0303
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i 1994: Sce Id. In ruling for ‘Appclllinnv that Resp.ondem’s claims were ha'rrcd by the statute of
limitations, the Court nated that Respondelit’s testimony during the «oiirse m the’trial révealed
he belicved as carly as 1989 that Appellant did not plan on fulfilling the terms of the fifty pereent
plan and 1hat based o ihese.conversations. a person with common knowledge dnd: expericiice

would be on hotice that a claim might exist. ‘which would start thie clock on ihe statute. of

limitationis, /. a1 331 S.C.380:
However, Maher goces further and discusses cerin defensés 10 a clainy that thesstitiie of
limitations has expired. First, Maher notes that thic doctrine of Estoppel-has been invoked in a
numhcrul'si‘l'ualiu.n\' volving a statuie u!“limimlibn? See Maher, 331 S.C. 371, 381, 500 S.E.2d
204, 209, The Coun noted: that in Workers’ Compensation law, estoppel will 10l the stanite ui:
]mmaunm during a period of reliance iT an employer induces a claimant 10 bdlieve the claim i is
-compensable and will be taken -care of without its being filed wnhm the period rcqun'cd by
‘sﬂamlc. 1d. (cm,ng Rogers v, Spartunhurg Regional A/li'eli'('(r.[ Ciri, 378 S C419:491 S.E.2d 708
THO (CLApp. 1997)). The Court also noted thatestoppel was used in cil.\‘cs;ili.\"nlying settlements.
Uld. Tn these cages, c’smppél nm)_f be used as a-defense 1o the statute of limitations where a party
has cxpiessly represented that a claim will be s.cnl.'gfd} without fitigation or where party has
enigaged iv conduel that suggests a lawsuitis nol ficcesSary. 1d. (citing ’B/ur'/\'\\i Lexingtin Sch;

SIS No. Two, 327°S.C. 55,488 S.E.2d. 327 (I‘)97 ). E nmlly~ ihe-Court noted that:

party C\l()ppLd are. (1) cnnducl by, the
preschitation or-concealmeiit of matérial
facis: 17) lhc intention lh.n \mh cnndncl shall 'be acied upon by the .othier paity:

(3) knowledgc, actual 6r constructive. of the true facts. As 1o the party-claimiiig
estoppel, the elemeénts are (1) lack of knowledge und of the means of knowledge
ot the wuth as 10 1he facis in question; and (2) reliance upon thic cnnduu ol the
party estopped.

Mahér v, Tiewx C‘mf'/'). 331 8. 371, %I S00°SE.2d 204, 209.(C 1, App 9‘)Rl(q1ml|nl>

.

BI(!\/)U\' v. Ewing, 311 8:C. 272,273,428 S.E.2d 731,732

Z

{CLAPD. 1993)).

The -Cownrrin Mdher denied Respondent’s fcslﬁgipp’c[ Claimys: It stated that Responderit did

noprely on

tain- aspects .oft ils financial ‘conditioiy, these iniér:é‘pl"csi:jflﬁii_(_ms were ‘nof »rcl'i"cd‘ upon z\'\fl]Cl'i'

determiiiing whcther .or not he was nhot i'c:;n:.'gflli il

contiact, 1., 331 S:C. at 382. The Couy

i 3.0f 56

ny misconduct alleged on thespan ot Appéliaii, ‘While. Appellani did misrepresent
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‘éstoppel \\'liigh required him fo lack knowledge or ihe means o,l‘kn'(ju_\?‘!cdgc as to the truth as to
the faais inquestion. /. While the Couit noted 1}1:;1 /\,pi.\éllun!s silence as 1o the true manner of
the bonus structure satisfied the L:()I].'(jl!‘(ll tlemeint of éstoppel. it -also noted thal Respondent -had
the mecans of knowledge of the true facis. and tliar he failed 1o discover the. tacts using these
means. fd. |

nithe case bar, UCMI placed Defendant’s counsel on notice of theé lien in 2010 and of
the credi feéporting proceduies in-201 1. UCMI relicd upon Defendant’s Cotnisel’s uplucnldllons
(which can bé attribured 1o his client’ s) that the licn amount would be protected. using proceeds
from Deferidant’s personal injury settlement antil 2017: when Defendant provided notice in

writing o UCMI that he no longer intended 10 satis[y UCMI®s lien. See Shelton v. Bre. sscn, 312

S8.C. l‘n 312 8.C. 208, 439 S.E.2d 833 (1993) (client bound by attomey's actions in sclllcmcm _

of a case; acts of attomey aie directly attributable to. and binding upon client): See F\‘/li/)/"l D
Defendunt alsosacknowledged in his 2017 I¢tier to UCMI thai he had plevmuxlv notified UCKI
in wnnnn ‘that he-imtended 1o pay UC Ml Trond his lawsuit proceeds. T VJCMI notificd Dclcnddm
m 7(” 1 that'the credit upnrlmh 1SSUCS would be resolved upon satisfaction of the lien. l)clcnddnl
has not disputed |ha| he reccivied notice ol " UCMI's position in 2011 and Ims_nnl provided the
Court with any evidence that he Lave any. writicn notice pl‘i'dl"'lu' ”ﬂl' that e imended 1o
withdraW thé promise 1o protet UCMI S interests by paymig UCMI whitt was owed from the

dulnmobilc aceident personal injury prncceds‘ Dclendam:q cldimys in 2017 that these issues

- religved h|m of his dul\' 10 protect U(,MI R |l(‘ll inteiest are, at'hes; disingenuous. Defendant’s -

up:cswlul|on~. that he \\nuld proteét th mlucsu ol UCMI during the. pendeney of the liwsuit
were false and/or misleading and were relied upaiitby UCMI when it delayed the filing of o suit

.n an earlier date. Unlike the Responderii in Muher, UCMI had no knowledge or means of

knowledge tegarding Defendant’s interition io no longer protect its interest in the. automobile

wreek settlement until I‘)clbndam’p'i:ovidéd UCMI with notice on Apnil 25, 2017,
UCMI's complainit clearly alicges than Defendant u-vu,ul 0 satisty its ligii-oii of fhe

pm»eulx of hls aulomoblk dgcident, personal llljlll} litigation, AA MGtivn (o, disniiss carinoi he:

nu.smmcd i _’.lhc mtlsﬁd“g.éud‘dnd 1he inférences rcamnuhly ‘dedug: yald.éntitle fhc

plamlm t, rehel O any lhcmv of ihe case. Sée Um/e-‘_ Eduéationdl Distiibuiors, LLC .

»(c‘)na,/ Testing Services, 350 SiC. 7,564 S:E.2d 324, 327:28 (CLAPp. 2002). “The.causciof

action should noi be siruck merely because e court doubis the' plaiiiff will: prevail 'in the

.[?',qgk_' 40f8
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action.” Id. In 1his case, ihe Complaint cleaily assens a.set of facts that would nilm\ UCMI 10
puvml if proven.
VI, CONCLUSION
For the Torcgoing reasons, The Court should, reconsider graming Defendint’s. motion 1
dismiss and should estopp him frariyasserting a statute of limitations defénse in this matter diie to

the fact he made false and/or misleading representations that were relied upon by Blaintiff when

it defemed filing his suit on the assurance that UCMIs Hien would be piid out of proceeds ()I_’

Defendant’s .mmmobllc accident litigation. UCMI muld not have (’I\LU\'CILd Pefendant’s truce.

intentions prior to Defendant’s 2017 lener, UOMI has alleged these Tacts on the fuce of iy
complaint and as a result, Defendant®s motion 1o dismiss cannot and should not be granted. See

/('/:

Respectiully Submined

s/Robert 1), Jackmun

Rgbcrl P. Jackman

917 Calhoun Street

Columbiy, SC 29201

{803) 748-9990 .
ATTORNEY FOR PLAINTIFE

Columbia, South Caroling

Febriary21.2019

I’ugL--,S‘g)feS;
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NOTICEQF APPEAL IN A CIVIL CASE

FHE STATE OF SOUITH CAROLINA
i The Coun of Appeals :

APPEATLEROM RICHI. AND COUNTY
Courtof ¢ umnon Pleay

Robert E-Hood, Circoit Coun Judpe

Case'No, 201 8-CP-40-0187

Mauirice Dawkins.

Respandent,

lJm\uxn\' Mum' Company, - Appellant,
Ing..

. —t

NOTICE OF APREAL

Appellant University Mot Company  (Plaiinift) appeals the: Ordérs ol e
Honorable Robert B -MHood daicd February 14, 2009, Appcliam received writien

netice that it’s mition 1o reconsider was denied on 4 pril 2, 200y,

o T e i
Aprils 2010 ///, = T /,/,,,
- 7 S__-/
. 4/ 2

Rohcn I Jmlnwn

'SC Bar, No: 78755

917 (‘alhoun '\m ol
.Columlnd SC.2920)

T cl (803) 748 999()

r Jaq,m_a n@nhasclalaw.con W
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Otheér Counsel of Reend:

William F. Bames. 1]

Peters. Murdaugh. Parker, Lhzioth &
PO, Bos 457

Hampron, SC 20024

I"hone 803y va3.27)]

dutiick
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
- ' FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND v .
: Civil Action #: 2018 -CP-40-0187
Universite Moor Campany. Ine.,.
CERTIFICATE OF SERVICE
Plaingift, '

Maurice Dawking, .

Defendant.

. MacKenzie Wise, paralegal a1 Masclla Law, Firm; P.A. do hereby certify that the

Plaintifts request for transeript and a copy of Plaintiffs Notice of A wpeal were served upon
{ ) | } I : n

R cs;nrmlén(/l)bﬁcmiunt by dqposiﬁng said papers via US Ml pastage prepaid, on this 1st.day of

‘May, 2019, with thie first class postage dulydftixed thereto and addressed as follows:

R. Alexander Muidaugh
Williain Franklin Barnes, 11]
P.O. Box 457

Hampton, SC 29924

MacKenzie Wise; Paialegal
MASELLA LAW FIRM; P.A.
917 Calhoun Street :
Colimbia, S€ 2920]
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

«Appeal from Richland 'County ; .
Robert E. Hood, Circuit Court Judge SC COUﬂ' OprpealS

Circuit Case No. 2018-CP-40-0187
Appellate Case No. 2019-000611

CERTIFICATE OF COUNSEL

The undersigned attorney hereby certifies that this Record on Appeal contains all
material proposed to be included by any of the parties and not any other material and that
this Record on Appeal complies to the best of my ability with the April 15, 2014 order
from the South Carolina Supreme Court entitled “Revised Order Concerning Personal
. Identifying Information and Other Sensitive Information in Appellate Court Filings.”

Octobér 10, 2019

Robert Pl.‘/ﬂckman
Masella Kaw Firm, P.A.
917 Calhoun Street
Columbia, SC 29201
SC Bar No. 78755
(803) 748-9990
Attorney for Appellant
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