STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF JASPER ) CIVIL ACTION NO: 2019-CP-27-00036

RECEIVET

NOV 08 2019
SC Court of Appeals

‘Kristopher William Trachsel,
7 Plaintiff,

Vs,

ORDER ON DEFENDANTS’ MOTION

. TO DISMISS
The State of South Carolina and City of o
Hardeeville Police Department,

N e N N N N N Nt N N’

Defendants.

ThlS matter comes before this court on the motion of the Defendants, for an Order

ofthi,s Coy}gt\,gismissing all claims of the Plaintiff as to the State of South Carolina and A_t‘he‘
_ci_lgai.m_s aggipgﬁt the City of Hardeevinlle as to the allegations of civil rights vio}atigr}s pursuant
to_v 42 _USCA §1 983, for a failure of the. Plairitiff to set forth facts sufficient to state causes of

action upon, which relief can be granted in their Amended Complaint. A hearing was held

at the Jasper County Courthouse on September 30, 2019. The Plaintiff was present pro se

and Ma_ryl Lohr appeared on behalf of the State of South Carolina and the City of
Hardeeville.

The Plaintiff originally filed suit in this matter against the State of South Carolina
and the City of Hardeeville. The Defendants' answered filing a motion to dismiss for many
of the same pleading deficiencies cited below. The matter was heard by Judge McIntosh
on April 4, 2019. Following the filing of t'he first motion to dismiss filed on February 26,
2019, Plaintiff amended, as a matter of right, his complaint removing the State of South
Carolina and specifically asserting allegations against the City of Hardeeville’s police

department érising out of his arrest on January 26, 2017.
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At the hearing, the City and State raised as an initial matter the issue of the

Plaintiff s amended complaint removing the State of South Carolina. In response to that, —

Mr. Trachsel clarified that he intended to dismiss the State of South Carolina from this »isui>t

30

Witi}:his amended complaint. Therefore, the court ordered by formal ordef dated April 11,
,2919‘ tllat,_‘tjh.é;.,state of South Carolina be dismissed with prejudice from this Vmafgte»r,.a.r_ld the
(_)r}ly “’rerg.l_a_—ini:ng"..Defendant would be the City of Hardeeville, as the City of H_arde_eville
P'Qlince Department is merely a department of the City of Hardeeville.

| o Th}e_“C_q:urt then addressed at that first motion hearing the motion to dismiss of the
: C?ty Of;HQX;l%‘?Yille pursuant to Rule 12(b)(6) of the SC Rules of Civil Procedure. The City

argued that the Plaintiff has failed to state'a claim upon which relief can be granted haying

municipality such as the City of Hardeeville. The Court reviewed the Amended Complaint

and agr@edgﬁgding that the Plaintiff failed to state a claim for violation of the Plaintiff”.s

constitutional rights against the City of Hardeeville. Accordingly, the court dismissed the

Plaintiff’s complaint with leave to re-file within 30 days. The Plaintiff expressed concern
at his ability to re-file this matter in 30 days given some personal issues. Counsel for the
City consented to an additional 30 days for the Plaintiff to re-file his complaint.

As:a result of this order, the State of SC was voluntarily dismissed with prejudice,

and the Plaintiff had 60 days to amend the complaint to properly assert causes of action

against the"City of Hardeeville. Instead, the Plaintiff filed a complaint re-asserting claims

against the State of South Carolina and stating additional allegations and claims for damage

against the City, including allegations arising out of the conduct of the municipal judge.
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L The_}'l‘;_){efendants now assert that the causes of action against the S'tate: of South
Cerolirqa are berred as the unappealed dismissal with prejudice of the State is the law of the
case. As tothe City of Hardeeville, the Defendants contend the Plaintiff has yetﬁ‘again
f:alliled:to correct his original pleading and has not properly plead his clairns under 42USC
§1983aga1nstthe City, and has asserted claims for actions taken by the mu_nicipal court for
thch there i:s,;jydicial immunity.

o The:elgims against the State of South Carolina have been dismissed with prejudice
}l:).qurder. ofludge MclIntosh, no appeal having been taken, and.such dismissal is now the
“law of the gase Dismissal of a case “without prejudice” means a plaintiff may reassert her

- complaint p,..y.%curing defects that led to the dismissal. In contrast, dismissal of a complaint

“with prejudice” is intended to bar relitigation of the same claim. Collins v. Sigmon, 299

S.C. 464, 511677,385 S.E.2d 835, 837 (1989). An unappealed ruling, right or wrong, is the

law oftheﬂea\s,__eﬂ, Atl. Coast Builders & Contractors, LLC v. Lewis, 398 S.C. 323, 329, 730

S.E.2d 282, 285 (2012). Therefore, as the Plaintiff failed to appeal the dismissal without

prejudice, it is.law of the case, and the claims asserted in the Amended Complaint against |

+ the State of South Carolina are barred.
The Plaintiff has asserted claims against the City of Hardeeville pursuant to 42
US.C. §1983 and pursuant to the South Carolina Tort Claims Act. Claims against a

municip\a_lrty,—, such as the City of Hardeeville in this matter, brought under Section 1983

were authorized by the landmark decision of the Supreme Court in Monell v. Dept. of

Social Services, 436 U.S. 658 [98 S.Ct. 2018, 56 L.Ed.2d 611] (1978). In Monell, the court

held that when a municipal policy of some nature is the cause of unconstitutional actions

taken by municipal employees, the municipality itself will be liable. Liability will exist
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where the constitutional action ‘implements or executes a policy, statement, ordinance,
regulation or decision officially adopted and promulgated by municipal officers, or where
the constitutional deprivation is visited pursuant to governmental custom even though such

a custom has. not received formal approval.” The court defined ‘custom’ with reference to

MO

Adiclfes v. S.H. Kress and Co., 398 U.S. 144, 90 S.Ct. 1598, 26 L.Ed.2d 142 (19705, as
‘persiste_p? m ;\yide spread discriminatory practices of officials.” A policy or custom need
not be mad§by the city's lawmakers, but can be set by those whose edicts which may fairly
be‘.s:ai:d'_:tlo igp{esent official policy. Todd v. Smith, 305 S.C. 227, 230-31, 407 S.E.2d 644,
. 64-‘6.(1.99123”;;1.“he Plaintiff having had the opportunity to correct and amend his pleading,
has failed te properly plead a cause of action against a municipal entity and has failed to
plead facts:to support such a cause of action. Based on the foregoing, I find the Plaintiff’s
cause ofv actlon for civil rights violations under 42 U.S.C. §1983 against the City of
Hardeevillg i:é_idismissed pursuant to Rule 12, SCRCP.

Astn the remaining state law tort claims, the Plaintiff has asserted claims for false
arrest as '\Séil‘f;as claims for damage arising out of actions taken by the municipal court.
N T h'eée él’ai;Zris'A'Sound in tbrt and are brought pursuant to the SC Tort Claims Act. Under the

SC Tort Claims Act, a governmental entity such as the City is entitled to immunity from

suit for:

(1) legislative, judicial, or quasi-judicial action or inaction;

(2) administrative action or inaction of a legislative, judicial, or quasi-
judicial nature;

(3) execution, enforcement, or implementation of the orders of any court or
execution, enforcement, or lawful implementation of any process;

-SC_Co_de Ann. §15-78-60.
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Based on the ::‘;fore/going, those claims premised on allegations made against the City that
p"‘eﬁrt‘ain to dgg/rs‘io.ns and actions made and taken by the municipal court and the enforcement
pf its orders are barred and shall be dismissed.

_ Grven rhe foregoing, it is the order of this Court that the claims against the State of
South Carolirﬁa set forth in Plaintrff’ s Amended Complaint be quy and cornpletely stricken
and the State dismissed as a party in the this matter. Additionally,' the claims against the
City pursuant to 42 U.S.C. §1983 are dismissed as the Plaintiff has failed to éllleghe facts
sufﬁcrent to support such a claim. Lastly, those state law tort claims premised upon the
aqtfrqns of the munic.ipal‘ couit ‘are dismissed as S.C. Code Ann. §1T5-78-}6O provides
immunitywr”rr)rrl suit premised upon those allegations. The claim for false imprisonment
under th’é SC Tort Claims Act is not dismissed by this Order.

IT IS SO ORDERED!

By:
Honorable Perry M. Buckner, III

Walterboro, South Carolina

October ___ ,2019.
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