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STATEMENT OF ISSUES ON APPEAL

. e

" Whether the trial judge properly denied Appellant’s request for a directed verdict of

. acquittal on indictment number 2014-GS-07-1673 when the State produced evidence that :

| - Victim performed fellat1o on Appellant dur1ng the time. frame of the 1nd1ctment‘7
‘ I

- Whether the tr1al Judge properly 1nstructed the j Jury on-the- complete statutory deﬁn1t1on

of sexual battery when'it was the correct deﬁmtlon of sexual battery and it adequately

covered the law‘7 - - : ;
L L -

"~ Whether- the issue of the rel1ab1hty of Tessa Trask’s testlmony was preserved for appeal”

. when Appellant only objected to her, testlmony in regards to her definition of trauma, and" .~

if preserved for appeal, whether the trial judge nevertheless properly admitted Trask’s.

. testimony because her testimony was reliable as a blind expert for the limited purpose of ‘
- descrrbmg general concepts in sexual abuse cases where she did not offer an opinionon

.,: - the credibility of Victim’s d1sclosure‘7 And 1f the trial judge erred i in, adm1tt1ng Trask’s -
© “testimony about trauma, whether any error was’ “harmless because the: test1mony did not
© prejudice Appellant and was even used to Appellant s advantage at tr1al'7 o

Al

v

: Whether the tr1al Judge properly adm1tted p1ctures of Vlctrm into ev1dence when they

- . were properly authénticated by Victim, they were relevant, and their probative value was'_ R -

-, not substantially, outwe1ghed by the danger of unfair. prejudlce‘7 And if the photos were oo Y -

admltted in error, whether any error was harmless’7

s

v

thether the tr1al Judge properly allowed J ohn Camelo to testlfy regardmg his personal
‘observatlons of Victim’s behavror when he d1d not dlscuss the substance of Vrctlm s
.~ disclosure- or offer an op1n10n on ‘her cred1b1hty‘7 - * ;

AINURH

_VI. 5

Whether the trial Judge properly sustamed the State s obj ection to the quest1on posed to
John Camelo about whether he broke up with Mother because she was a stripper who
used drugs when the question was, 1rrelevant and where Appellant was not prejudiced by -
_ the ruling because the statement was not a prior inconsistent statement and where " o
" Appellant was free to elicit the same 1nformat1on from Mother on cross examlnatlon but
chose notto?" . : : : :



VIL

Whether, when read as a whole, the trial judge’s jury instruction on circumstantial
evidence was proper when it adequately covered the law and closely resembled the
language approved by the South Carolina Supreme Court in State v. Grippon, 327 S.C.
79, 489 S.E.2d 462 (1997)? 'And if the trial judge erred in not instructing the jury using
the recommended charge in State v. Logan, 405 S.C. 83, 747 S.E.2d 444 (2013), whether
any error was harmless because the State d1d not rely on c1rcumstant1al evrdence to
convrct Appellant'? -

VIII

; Whether the tr1al Judge properly refused to quash 1nd1ctment numbers 2014 GS-07- l67l -
. and 2014-GS-07-1672 when a defect in an arrést warrant is not a proper ground for .
quashlng an indictment? And if the trial Judge could have quashed the 1nd1ctment based

on a defect in the underlying arrest warrant, whether the arrest warrant was not defect1ve ’ L

" because S.C. Code Ann. § 16-15- 435(A) does not apply to the statute Appellant was .
- charged wrth vrolat1ng'7 ~

Xl

L Whether the i issue of the tr1al Judge erroneously adm1tt1ng p1ctures of V1ct1m because the

'State did not'’comply with the warrant requlrement articulated in S.C. Code Ann. § 16- 15-"' '
,435(A) is preserved for appeal, when' Appellant did not object to the admission of the o
~ ‘photos on that ground at trial? And if the isSue is properly preserved, whether the State
- used the photos to prove-Appellant had disseminated obscene matérial to-a-minor, and:if
not;-whether the.requirements of § 16-15- 435(A) were 1rrelevant to thé trial Judge s
’ dec1s1on to admlt the photos” ) : N ‘ «

*

B '_;Whether the trral Judge properly den1ed Appellant s request for a d1rected verd1ct of

L ,;acqurttal on indictment numbers 2014-GS-07-1671 and 2014-GS-07-1672 when the State' o

’ produced evidence that Appellant d1ssem1nated obscene matenal to a mmor?
xi
: Whether Appellant preserved any issue regardmg the cumulatlve error doctrlne for

'+ appellate review when the issue was not raised to and ruled upon by the trial judge but
rather was raised for the first time via a post-trial motion? And if preserved for appeal,

o -.whether ‘Appellant abandoned the issue by raising it'in a conclusory and unsupported

" _manner? Add1t1onally -whether Appellant’s tr1al was rendered unfair as a result ofany
errors, cumulatlve or otherwise? : - o

4



STATEMENT OF THE CASE
" In ._Octob'er 2014, the Beaufort County Grand Jury indicted Appellant for two counts of “
| criminal sexual conduct wlth:a minor, ﬁrst degree. (R. 3 lv-32, R. 33_-34‘). _In Mar_ch 201-8; the ‘
: 4 Beaufort Countyl."Cx'rand J ury indicte,d »Appellant’fo'r two arnended'counts of dissemin‘ating'
' obscene materral to a rnrnor twelve years of age or younger-(R 23 24l 27- 28) On February 28

201 8 a pretrial hearmg was held in the Beaufort County Court of General Sessrons wrth the e

. ;!Honorable Carmen Mullen presrdmg On May 21 24 2018 a Jury tr1al was held in the Beaufort A' ' ,: o

T County Court of General Sess1ons with the Honorable Alex Klnlaw Jr pres1d1ng Appellant was \i 3

| represented by E Charles Grose Jr Esq The State was represented by Assrstant Sol1c1t0rs '

Alexandra J oseph and Rebekah Luttrell of the Fourteenth C1rcu1t Sohcrtor s Ofﬁce At the

" conclusron of trral the Jury conyrcted Appellant of one count of cr1m1nal senual conduct wlth a
'»'mmor. ﬁrst degree (2014 GS 07 1673) and both counts of drsser’nrnatmg obscene matenal to ._ 4“3

\.4

e ::."mmor twelve: years of age or younger The jury acqurtted Appellant of the remammg count of

cr1m1nal sexual conduct w1th a mrnor ﬁrst degree (2014 GS 07- 1674) Followmg the verdrct the_ <

o 'trlal Judge sentenced Appellant toa term of th1rty years 1mpr1sonment for cr1m1nal sexual
. conduct wrth a mrnor ﬁrst degree and and ﬁfteen years 1mpr1sonment for each count of
dlssemrnatmg obscene mater1a1 to a minor twelve years of age or younger All sentences ran REEE

»_concurrently, resultrng in an aggregate sentence of th1rty years 1mpr1sonment Appellant ﬁled a i

rnotron for a new trlal on, June 1, 2018. On June l7 201 8, the trlal Judge den1ed Appellant s

o motlon Appellant t1mely ﬁled a notice: of appeal and an 1n1t1al br1ef Thrs br1ef of Respondent

now foll_ows. :



STATEMENT OF FACTS

The victim (Victim) in this case was bornv in 2005. _(R.32). Viétim"and her’mother

'(Mother) moved to Beaufort County, South Carohna in 2012 and contmued 11v1ng in the county

’~ j-unt1l 2014 (R 302) V1ct1m was 7 years old when she and Mother moved to Beaufort County in

2012 and 9 years old when they moved away in 2014 (R 571) Mother is Appellant 5- daughter e

| ’-and V1ct1m is, Appellant s granddaughter (R 303 375) Mother also had a son (Brother) who g o

. = 'was 9 years old when they moved to Beaufort County and 11 years old when they left In August ,l =
R ‘2012 ’“Vrctlm and Mother moved to Beaufort County from J acksonv1lle Florlda at Appellant s
: rsuggesuon (R 622 23) In1t1ally, Mother Vlct1m and Brother 11ved ina two bedroom townhome‘ )

E '.'_'vgs‘that was pa1d for by Appellant (R 623) In August 2013 Mother Vlctrm and Brother moved to N
‘ ‘_ a four bedroom townhouse in the same complex as the1r prev1ous townhouse (R 625) The ‘

" fam1ly, moved after Appellant decrded they needed a b1gger townhome 50 he could have a place ' S

e A

to sleep when he came to v1s1t Ll v,.i:;3‘ ' “ L s

Mother began dat1ng John Camelo in May 2014 (R 259) As Mother and Camelo S . :f:‘f S

CI relat1onsh1p progressed Camelo spent more trme wrth Victim. Camelo observed s1gns of overt

- sexual behavror 1n V1ct1m that he thought were 1nappropr1ate for a g1rl her age Accordmg to

3

s Camelo V1ct1m would k1ss him on h1s cheek and grope l’llS grorn area (R 271) Vlct1m also -
"..'lw..began to call Camelo “dad” after he and Mother had only been datmg a few months (R 271)
' Camelo asked V1ct1m 1f anyone had ever done anythmg 1nappropr1ate w1th her.. (R 271) V1ct1m ', -
L made an 1n1t1al drsclosure of abuse by Appellant to Camelo Camelo\then told Mother who |
' reported the abuse to law enforcement on June 10 2014 (R 308 363) Vrctlm was referred to ..
: -Hopeful Horrzons for a forensxc 1nterv1ew regardmg the dlsclosure V1ct1m S 1n1t1al 1ntervrew

‘ took place on July 10, 2014 (R 424 State s Exh1b1t #16) After her ﬁrst 1nterv1ew Vrctrm made

'4/



a. second dlsclosure to Camello (R 272) In hght of the second dlsclosure V1ct1m part1c1pated 1n
- a second forensrc 1nterv1ew on]J uly 25, 2014 (R 424 State S Exhlbrt #17)

Vlctlm d1sclosed that Appellant ¢ [s]tarted k1ssmg me, hke on my face my mouth He o

started hckmg my belly, hke my belly button and started hke touchmg me 1n we1rd places And -

he took plctures of hrs prlvate parts and told me to take plctures of mine.” (R 374 lmes 19 23)

V1ct1m also dlsclosed that she was forced to perform fellatlo on Appellant (R 377) V1ct1m

A

o completed two forensrc 1nterv1ews that were entered 1nto evxdence at tr1al pursuant to S C Code
o Ann .§ 1‘7-23-_175, In her ﬁrst-forensrc mteryrew, ‘Vlctrm dﬂetalled’ occaslons' when Appellam-;
touched he‘r‘ yaginaf :breasts and buttocks 'Somuetirnesl the touching was ’undemeﬁath her bclo"thes
. ther times it was over her ‘clothes. Vlctlm also dlsclosed that Appellant showed her prctures of

hls penls and a pornographlc v1deo (R 376 77 State S Exhrblt #16) In V1ct1m S second forensw -

_ 1nterV1ew she drsclosed that Appellant s penls Went 1n51de her mouth She also dlsclosed that

& .Z'

; Appellant touched her vagma w1th hlS mouth and’ that his hands went 1nsrde her vaglna V1ct1m

descrlbed urme comlng out of Appellant s pems on certam occasmns that almost got in. her '

3 66

mouth She descrlbed Appellant urme as bemg wh1te lookmg hke “ﬂour and that 1t stamed

the carpet (State S Exhlblt #17) R
Appellant testlﬁed 1n hlS own defense and demed all of V1ct1m S allegatlons At the

: conclus1on of trlal Appellant was conV1cted of all counts except mdlctment number 2014 GS-

- A. 07-1674 ;Wthh- alleged crlmmal- sexual conduct w1th a mlnor," frrst,degree.1

PR A



B

STANDARD, OF REVIEW
L, X
In d’eterrnining whether a directed verdict should be'granted “the trial judge shall
consrder only the exrstence or non exlstence of the evrdence and not its we1ght ” Rule 19
' SCRCnrnP “On an appeal from the trlal court ] denlal of a motron for a d1rected verdrct the

“

appellate court may only reverse the tr1al court 1f there isno ev1dence to support the trral court s '

rulrng 7 State V. Lrndsev, 355 S C 15, 20 583 S E.2d 740, 742 (2003)
. e B VIL
i ‘;Jury lnstruCtions rn'ust Vbe considered asa whole 'and' 1f as a'.vvho:le the}? are free'from o

‘,5 o error any 1solated portrons wh1ch mrght be mrsleadmg do not constltute reversrble error ? State” :

V. Jackson 297 S C 523 526 377 SE2d 570 572 (1989) “AJury charge is correct 1f when ‘

e read as awhole the chargc adequately covers the law Statev Logan 405 S C 83 90 91 747 -

S E 2d 444 448 (2013) “A Jury charge that is. substantlally correct. and covers the law- does not - SRR

requrre reversal ? State v Brandt 393 S C 526 549 713 S E 2d 591 604 (201 l)
o m- . f;'(fi

- “The quahﬁcatron of an expert wrtness and the admrssrbrlrty of the expert S test1mony are' |

; .matters w1th1n the trral court 'S sound drscretron ? State V. Chavrs 412 S. C lOl 106 771 S. E 2d -
336 338 (2015) “A trral court 'S decrsron to admrt or cxclude expert testrrnony w1ll not be |

B reversed absent a preJudlcral abuse of drscretron ”? Id | |
“The relevancy, materlallty; and admrss1b111ty ot photographs as evrdence ate matters left " "

" to the sound dlscret1on of the trial- court »State v. Collrns 409 S.C. 524 534 763 S.E. 2d 22, 27

(2014) (quotrng State v. Nance 320 s C. 501, 508,466 S. E2d 349, 353 (1996))
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N

“The admissiOn or exclusion of evidence is a matter addressed to the sound discretion of

the trial court and its rulmg w1ll ot be dxsturbed in the ‘absence of a mamfest abuse of discretion " -

T » | accompamed by probable prejud1ce . State V. Dougla 369 S. C 424 429 632 S.E.2d 845 847-_

: 48 (2006) “An abuse of d1scret10n oceurs, when the conclus1ons of the tnal court elther lack

g ev1dent1ary support or.are controlled by an error of law 7 State V. McDonald 343 S. C 3 19 325 .
‘.540 S E. 2d 464 467 (2000) |
‘ When a t1mely and proper challenge to the sufﬁcrency of an 1ndlctment has been ra1sed

a what the trlal Judge is called upon to determme is: “whether (l) the offense is stated w1th LR

sufﬁc1ent certalnty and part1cular1ty to enable the court to know what Judgment to pronounce

: B and the defendant to know what he is, called upon to answer and whether he may plead an e ‘

g acqu1ttal or. conv1ct10n thereon and (2) whether it apprlses the defendant of the elements of the o

~"“|.

| ) offense 1ntended to be charged e State V. Tumbleston 376 S C 90 96 97 654 S. E 2d 849 852

L meme o R e

- o T - w s " .
T A

C (Ct App 2007)

- XL
' “An appellant must demonstrate more than error m order to qual1fy for reversal pursuant

1o the cumulatlve error doctrme rather he must show the eITors adversely affected his rlght to a.

fair tnal to quahfy for reversal on thrs ground ”? State \A Beekman 405 S. C 225 237 746 S E. 2d

483,490 (Ct. App. 20__13)_;.



 ARGUMENT
L
“The trial judge properly denied Appellant’s reqnest -i‘o"r:a directed verdict of
acquittal on indictment numbér 2014-GS-07-1673 because the State produced evidence that
Victim performed fellatlo on Appellant durmg the tlme frame of the mdlctment -

-' . Appellant 1n1t1a11y argues the tr1al Judge erred by denylng h1s mot1on fora d1rected

VCI‘dlCt of acqu1ttal on 1nd1ctment number 2014 GS 07 1673 because the State fa1led to present .

any ev1dence of V1ct1m performmg fellat1o on Appellant durmg the time frame of the 1nd1ctment B -

Spec1ﬁca11y, Appellant argues V1ct1m alleged that fellat1o only occurred dunng the t1me frame S

:~

" o that she hved in the ﬁrst townhouse 1n Bluffton and not the second townhouse Accordmgly, _

\Appellant argues a d1rected Verd1ct should have been granted for 1nd1ctment no. 2014 GS 07-

1673 because the 1ndxctment alleged abuse durmg the tlme frame when Vlct1m S fam1ly l1ved in .’

. '<*"' . ar:

the second townhouse Appellant s argument is w1thout mer1t Appellant s argument

m1srepresents the record and 1gnores ev1dence 1ndlcat1ng fellatlo occurred 1n the second S

g _,,,&%

townhouse In Vlctrm s second forens1c 1nterv1ew she stated that fellat1o w1th Appellant

o occurred more than once but she only 1dent1ﬁed a spec1ﬁc locat1on of abuse for the ﬁrst occasmn j' ' '_' L

h _".{ : when she was forced to perform fellatlo on h1m (State s, Exh1b1t #17), At trlal Vlctlm testlﬁed

N » - that fellat1o only occurred once but she d1d not spe01fy a t1me ora locat10n where 1t occurred
(R 377) Therefore when taken in the hght most favora’ble‘to the State the tr1al Judge properly

| demed Appellant s mbt1on for ‘a d1rected verd1ct when ev1dence ex1sted that Vlctlm performed
fellatlo on Appellant durlng the relevant t1me frame in 1nd1ctment number 2014 GS 07 1673

' The Jury then properly determlned the wexght of that ev1dence o W

‘ In determmlng whether a dl‘rected verdlct should be granted', ‘“the-trial jud'ge shall ;

f. cons1der only the ex1stence or non- ex1stence of the ev1dence and not 1ts welght ” Rule 19

' SCRCnmP When rev1ew1ng a denial of a dlrected verd1ct at the tr1al level, the appellate court

8



“.views the evldence- and all reasonable infere"nc‘es in the light ‘most'favorable to the State.” State
v. Bennett Bennett 415 S C. 232 235 781 S. E 2d 352, 353 (2016). “On an appeal from the tnal court’s -
denlal of & motlon for a d1rected verdlct the appellate court may ‘only reverse the tr1al court 1f |
‘there is no ev1dence to support the- tr1al court E rul1ng ? M 355 S, C at 20, 583 S E. 2d at
- W_‘742 When an appellate court reviews the sufﬁc1ency of the ev1dence to support a cr1m1nal
‘ conv1ct10n [T]he relevant questron is whether after v1ew1ng the ev1dence in the hght most.

' ‘favorable to the prosecutron any ratlonal trier of. fact could have found the essentlal elements of

b

'the crtme beyond a reasonable doubt ks Jackson V. Vrrglnra 443 U S.307; 3 19 (1979) (emphas1s

‘1n orlglnal)
Here the State presented ev1dence that V1ct1m performed fellat1o on Appellant through 4

- Vlct1m s testlmony at tr1al and through V1ct1m ] second forens1c 1nterv1ew on July 25 2014

" ﬂi'i'jAlthough Vlctrm gave contradlctory answers regardmg how many tlmes she performed fellat1o

on Appellant ev1dence was stlll presented from wh1ch a reasonable fact ﬁnder could conclude . t; . .

: 4 '_ that V1ct1m performed fellatlo on Appellant durmg the relevant t1me frame of 1nd1ctment number ‘ SN

. V2Ol4 GS 07 1673 Appellant 1ncorrectly assertS+that V1ct1m only alleged that fellat1o occurred at i

the ﬁrst townhouse In her second foren51c 1nterv1ew V1ct1m asserts that she performed fellat1o P

on Appellant more than one t1me 7 (State S Exh1b1t #17) V1ct1m does not say that fellatlo only"“ ;
”occurred at the ﬁrst house Vlctlm is only specrﬁcally asked by the forensw 1nterv1ewer where
B the ﬁrst 1nstance of fellatlo occurred (State S, Exhlblt #17) Vlctlm is not asked to spec1f1cally
‘ 4. _1dent1fy where and when'each 1nstance of fellat1o occurred The loglcal 1mp11cat1on of V1ct1m S '4.
B second 1nterv1ew is thatf she'performed fellatlo on:Appellant more than one t1me and at least one B
of those 1nc1dents happened at the ﬁrst townhouse dur1ng the t1me frame hsted in 1ndlctment |

number 2014 GS- 07 1674 Northmg in the interview spec1f1cally precludes fellat1o from havmg »



L 5_390)

L Ewas then 1ncumbent upon the Jury to determlne the welght of that evrdence Ultimately, the Jury

occurred at the second townhouSe during the time frame of indictment number 2_014-GS-07-

1673,

‘At trial, Victim deviated from her statements in the second forensic interview regardingf g

how many times she performed fellatio on Appellant Victim testlfied she only performed fellatio

. " -on Appellant once. (R 377) However she never specrfied Where or when that 1nstance took

- N 4
e %

o -place In fact when Victim began to testify on- d1rect examination about Appellant S abuse she -: )

’was asked a broad questron by the assrstant solicitor “But do you remember anything about what

. B 'was done to you while you llved in those houses‘7” (R 374 lines 15 16) (empha51s added)

) Victim then began to describe Appellant s abusrve acts towards her culmlnating n Appellant

Y ‘;forcrng her to perform fellatio on: h1m (R 374 77) The assrstant sollc1tor never asked Victim to

- specrfy when or where the abuse took place nor did Appellant on cross examination (R 378-

yriee
. " s

When consrdering the aforementioned ev1dence 1n the llght most favorable to the State

3 :the trial Judge properly determmed that evrdence ex1sted from Wthh the Jury could ﬁnd that h

‘;h;,.,‘_LéVictrm performed fellatio on Appellant during the tlme frame listed in 1ndictment number 2014- e

‘ GS 07 1673 1ndictment number 2014 GS 07 1674 or both Because that ev1dence ex1sted 1t

- N

g concluded the State only proved that fellatro occurred durmg the time frame of 1nd1ctment ‘

'number 2014 GS 07 1673 In hlS closmg argument Appellant encouraged the Jury to consrder '

. the possrbility that Appellant was only guilty of one of the 1nd1cted charges and not both because o

- ‘of Victrm S conflicting statements. (R 734) However desplte Vrctim s conﬂictrng statements -

' ~ev1dence existed from which 'the jury cQuld determrne.that fellatro happened in either 'time fram'e..

7o
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Therefore, the trial Judge properly denled Appellant s motion for’ a dlrected verdrct of acqurttal
Appellant s convictions and sentences should be afﬁrmed |
II .
o The trial judge properly mstructed the jury on the complete statutory defimtlon of
~sexual battery because it was the, correct definition of sexual battery and it adequately

covered the law .

. Appellant next argues the trlal Judge erred by 1nstruct1ng the Jury on the complete

i

- "statutory deﬁn1t10n of sexual battery rather than hm1t1ng the deﬁnltlon to fellatxo Appellant o

3 contends that by charg1ng the whole»deﬁnltlon of sexual battery, the tr1al Judge allowed the State

To-to argue that Appellant was gullty of a sexual battery other than fellat1o Accordmgly, Appellant

S , asserts that an 1mperm1ss1b1e varlance in the 1nd1ctment resulted Appellant s argument 1s

s '.:',.attempted to prove that Appellant forced V1ct1m to perform fellatro Accordlngly, Appellant was -

- -mer1tless The tr1al Judge charged the complete and correct deﬁnrtlon of sexual battery in hlS L

B

'_charge to the Jury The 1nstruct10n was not mlsleadmg or confusmg because the State only

v'free to, and ultlmately d1d encourage the Jury to only cons1der whether fellatlo occurred when

they dehberated Therefore the tr1al Judge d1d not eft in refusmg to 11m1t the deﬁn1t1on of sexual

battery to fellatlo o

Lo

The purpose of a Jury 1nstruct10n is “to enhghten the Jury and to a1d it'in arr1v1ng at a . -

Lo correct verd1ct ” State V. Leonard 292 S C 133 137 355 S E. 2d 270 273 (1987) “In rev1ew1ng * ) .
- Jury charges for error we must cons1der the court s Jury charge as a whole 1n hght of the

ev1dence and issues presented at tr1al » State V. Adk1ns 353 S C 312, 318 577 S E 2d 460 463

B (Ct App 2003) “Aj Jury charge is correct 1f when the charge is read as a whole 1t contains the =
o ;correct deﬁnltxon and adequately covers the law » Adklns 353 S. C at 318, 577 S. E 2d at 464

" “A Jury charge that is substantxally correct and covers the- law does not requlre reversal » State A

11



~ Mattison, 388 S.C. 469 478,697 S.E. 2d 578, 583 (2010) "‘The trial court is required‘to charge
- only the current and correct law of South Carohna ” Mattison, 388 S.C. at 479, 697 S.E.2d at
g 583. “Jury instructions must be con51dered asa whole and 1f asa whole they are free from

.error any 1solated port1ons whlch mrght be m1slead1ng do not constltute rever51ble error.’

Jackson 297 S C.at 526 377 8. E 2d at 572 “As a general rule where the law govermng a case is 1:

- expressed in a: statute the court in 1ts charge not only may, but should use the language of the

r’ .'.’.

-' . statute and may 1ndeed be gurlty of error ifit employs language wh1ch constltutes a departure 1n

- '_ an essentlal respect from the statute ” F1elds V. Grego_ry 230 S C. 39 94 S E. 2d 15 21 (1956) L

’ § (quotmg 53 Am Jur Trlal para 542 at page 433)
- ’__'"S C Code Ann § 16 3- 655(A) prov1des B

(A) A person is gullty of cr1m1nal sexual conduct w1th a m1nor in the ﬁrst degree
(1) The-actor engages in sexual battery w1th a V1ct1m who is less than eleven
years of age ‘ o : -

S - . T . cme
‘5

- S. C Code Ann § 16- 3 655(A)(l) Sexual battery 1s deﬁned by S C Code Ann § 16 3- il

" f 7(651(h) 1n the followrng manner

e ey N
4

' “Sexual battery means sexual 1ntercourse cunn111ngus fellatlo anal 1ntercourse
© ot any 1ntrus1on “however shght of any part-of a person s body.or of any. ob]ect 4
“into the gen1tal or anal openings of another person’s body, except when such ::- :: ‘
“ 1ntrus1on is accompllshed for medlcally recogn1zed treatment or d1agnost1c
h _~ purposes ~ b ;
E

| ','»;SC CodeAnn §1636Sl(h) AR

Here the trlal Judge charged the Jury on'the. deﬁnmon of sexual battery exactly as itis ‘. R

- wrltten S C Code Ann § 16 3- 651(h) (R. 761) Therefore the trial Judge charged the complete Lo
' current and correct law of South Carolma The deﬁnmon was not m1slead1ng or confusmg to the
- jury because the jury was told by the trial Judge and the State that fellat1o was the specxﬁc sexual

- battery the State was seek1ng to 'prove. The tr1al judge read both 1nd1ctment numbers 2_0_14-GS-_, ;

12



] ,07 1673 and 2014- GS 07-1674 during j Jury quahﬁcatrons (R 146 47) Each 1nd1ctment
‘ specrﬁcally listed fellatlo as the sexual battery the State 1ntended to prove Inits openmg
.-statement, the State identified fellatlo as the ,only sexual battery they intended to prove‘. (R. 247) |
In the State’s direct e'xa'mination of Victim' Victlm was only asked about fellatio (R. 4371578) In.'

L closmg argument the State argued that fellat1o was the sexual battery that Appellant ‘was gurlty '

“of comm1tt1ng (R 715, 722) Therefore the Jury was clearly told Wthh form of. sexual battery o '

'f;A __the State 1ntended t0 prove '

Appellant argues that by mstructmg the Jury on: the complete deﬁn1t1on of sexual battery, -

ttttt

- the trial Judge created a varlance in the 1nd1ctment Appellant confuses the concept of a var1ance - : o

- in. an 1nd1ctment wrth h1s argument that the tr1al Judge 1mproperly 1nstructed the Jury on. the
. ] deﬁmtlon of sexual battery These are two separate allegatrons of error To the extent that
| ~Appellant w1shes to ra1se an 1mproper varrance m the 1ndrctment as an 1ssue on appeal he fa1led

‘to raise that ground in the Statement of Issues on Appeal 1n h1s brlef (Flnal Brlef of Appellant

. l) See Rule 208(b)(B) SCACR If th1s Court glves Appellant the beneﬁt of the doubt and

";assumes he d1d raise the 1ssue in hlS br1ef he d1d not properly preserve the issue for appeal at

o tr1al Appellant moved to quash 1nd1ctment numbers 2014 GS 07 1671 and 2014 GS 07 1672

¢

e 'wh1ch alleged that Appellant dlssemmated obscene materlal toa m1nor but he d1d not move to

." 'ltquash 1nd1ctment numbers 2014 GS 07 1673 and 2014 GS 07 1674 Wthh alleged crlmmal
. sexual conduct ﬁrst degree (R ll4 19) See S C Code Ann § 17 19 90 (“Every obJectlon to
- any 1ndlctment for any' defect apparent on the face thereof shall be taken by demurrer or on. |

) motion to-quash such 1nd1ctment before the jury shall be swort and not afterwards.”). Only the :

T

! The State did make a passmg reference to the other forms of sexual battery Victim drsclosed in -
her second interview which Appellant objected to. However, this was the only reference to
another form of sexual battery made by the State at trial. The State later empha51zed in their
closmg argument that Appellant was gurlty of fellatlo (R.713).



. latter two indictments that.Appellant did not attempt to quash are relevant to this issu:e.' The issue
ofa var1ance in an 1ndrctment is only relevant on. appeal if an appellant alleges that a trral Judge
i ‘erred by refusrng to quash an 1nd1ctment See. State v. Wade 306 S. C 79 409 S.E.2d 780

'(1991) State V. Tumbleston 376 S. C 90 654 S E. 2d 849 (S C. Court App 2007) Because

' :, .Appellant d1d not move e to quash the 1nd1ctments allegmg crrmmal sexual conduct ﬁrst degree
_the issue of an 1mperm1ss1ble varrance in those 1nd1ctments 1s not preserved for appeal
'Appellant s convrctlons and sentences should be afﬁrmed

Because Appellant only ob]ected to the rellablllty of one subject of Tessa Trask’

testlmony, Appellant did not preserve any other issues wrth her testimony for appeal Even

" if Appellant did preserve this issue for appeal, the trial Judge nevertheless properly

l -admitted Trask’s testimony ‘because her testimony was reliable as a ‘blind expert for the. .i' '
o "llmlted purpose of describing general concepts in sexual abuse cases and she did not offer
.~ ..an opinion on the credlblllty of Victim’s dlsclosure If the trial Judge erred in admlttmg

. Traskls testlmony about trauma, any error was harmless because the testimony did not *‘
N prejudlce Appellant and was even used to Appellant’s advantage at trlal

Appellant next argues the trral ]udge erred in adm1tt1ng the test1mony of Tessa Trask : |

FREs
,q

o .because the record does not contam any evrdence that her theorles are, rel1able Appellant s .

' R : ’ B ;. e :;.»,,. -r-_-,r’ ;.-.
o4 AR S -~

n _'argument is wrthout merlt As an 1n1t1al matter Appellant only Ob_] ected to the rel1ab1hty of .

: Trask’s deﬁmtron of trauma Therefore any 1ssues wrth the remamder of Trask’s test1mony have T

: "not been preserved for appeal If th1s Court‘determrnes that Appellant has preserved‘th1s issue for

5 Cy e

) 'appeal ~the trial ]udge nevertheless properly admltted Trask’s test1mony because Trask testrﬁed
o as a “blmd” expert wrtness whose testrmony was offered to educate the Jury on general concepts
- 1n sexual abuse‘cases Such as trauma, dlsclosure, and groo_mrng. Trask d1d not testrfy about

Vforevnsic interviewiné. and thus her test_imony'isdistinguishablé'::from the testi_m‘ony vvam‘ed

" against‘ by our Supreme Court in State v. Chavis. If this Court determines T-rask’-s*testlmony was

14



admitted in error, any error was harmless because Trask d1d not testrfy about the credrblllty of
Vrct1m s d1sclosure or any other toplc that would prejudrce Appellant .

' “The quahﬁcatlon of an. expert wrtness and the adm1551b111ty of the expert s testlmony are

:matters w1thm the tr1al court s sound drscret1on ” State V. Chav1s 412 S C 101 106 771 S E 2d

336,338 (2015) “A trlal court s decrsron to admrt or exclude expert testrmony w1ll not be
' -reversed absent a prejudlcral abuse of dlscretlon ” Id. “Expert testlmony may be used to help the : ‘::» '

3 Jury to determme a fact in 1ssue based on the expert S specrallzed knowledge exper1ence or sk1ll

F e 73;:

S e

and is necessary in cases in whrch the subject matter falls out51de the realm of ordmary lay

| knowledge » Watson VA Ford Motor Co 389 S C 434 445 699 S E. 2d 169 175 (2010)
S In order to admlt screntrﬁc ev1dence under rule 702 SCRE the trlal court must ﬁnd ( l)
~the testlmony w1ll ass1st the tr1er of fact (2) the wrtness is quahﬁed (3) the underlylng scrence 1s ‘ R

Sk “‘rehable and (4) the testlmony s probatlve value 1s not outwelghed by 1ts preJudlcral effect State o

2 CounCII 3358 c 1 20, 515 s. E2d 508; 518 (1999) To determme 1fthe underlymg sciencedis 1 ..

. ‘ relrable the tr1al Judge should apply the factors set out 1n State V. Jones Id See State v Jones

"’""}273 S.C. 723, 259 s E 2d 120 (1979) Statev Jones, 343 s, c 562 573, 541 SE 2d 813 819 *

G _(2001)

“Tn- order to admlt non-screntrﬁc evldence under rule 702 SCRE the trlal court must strll |

= 'make a determmatlon as to the proposed testrmony s rehab111ty State v, Whlte 382 S C. 265

'_270 676 S E 2d 684 686 (2009) However whlle the tr1al court stlll serves an 1mportant '

: gat'ekeepmgafunctron 1n such cases “the foundat1onal rellabrhty requlrement for expert testlmony L
‘ does not'lend 1tself to ‘a,on‘e—‘size-‘ﬁts-all-approach, for the Q@_m_l factors.for screntlﬁ_c evrdence
‘_.serv‘e noluseful ?analytical purpose when evaluating nons_cientiﬁc expert testimony."" White, 382

S.C. at 274, 676 ~S.4E;2d at 688: Accordingly, there is no formulaic approach that a-trial court can e

- 15
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~

~ or must ‘apply to determine reliability 1n casesiinvolviné _nonscienti-ﬁc expert testimony. & The =~
: trial judge is merely »required to “assess the threshold ﬁfoundational‘requirements of qualifications

{.'and reli_‘ability and further find that the proposed evidence will assist .the,trier of fact.” m, 382 .-
 8.C.at 274,676 s.E.éd_ at 689. “State v.”Whi._tie should apply’ln q‘uanf_ying child abuse assessment o
experts ~beéaﬁée their te{stirfr'lonytis ﬁén“i's'"éi”ent{ﬁc.” Chavisx4 12 s-.o.‘ at'il'oé i71 s‘.E.zd.é{bés.' |

P

. ‘z,“There is always a poss1b111ty that an expert w1tness s op1n1ons are mcorrect However whether

Lo ,_-to accept the expert 5 oplnlons or not isa matter for the Jury to de01de ” State V. Jones 423 S.C.

‘631 639 40,817 SE2d 268 272 (2018)

Vo Error Preservatlon Lo

“Iri order. for ah i’ssue to be preservedf for appellate rev1ew 'it‘ must have been 'raised to and ~

' 'ruled upon by the tr1al Judge Issues not ra1sed and ruled upon 1n the tr1a1 court w1ll not be

.‘.s_'_" cons1dered on. appeal » State V. Dunbar 356 S C 138 142 587 S E. 2d 691 693 (2003) A party S

may not argue one ground ‘at tr1al and an. alternate ground on. appeal State v. Prroleau 345 S C

; 404 548 S. E 2d 213 (2001) “Our law is. clear that a party must make a contemporaneous ”

;,

B . »object1on that is ruled upon by the tr1al Judge to preserve an’ 1ssue for appellate rev1ew ” State V.

: -Sh ppard 391 S. C 415 420 21 706 S E 2d 16 19 (2011)
: To determme whether th1s issug is preserved for appeal 1t is lnstructwe to rev1ew |
Appellant s spec1ﬁc ob]ectlons prlor to. and dur1ng the trial. Prior to trlal Trask test1ﬁed about
* her. qual1ﬁcat10ns in an in eamera hear1ng After cross examlnrng Trask Appellant requested*the
. tra1l Judge to reylew “the substance of the testlmony to deterrnme that 1t s rellable " (R. 183

‘ l1nes 18- 19) Appellant added “I'm not clalrvoyant So I thmk they need to proffer at least a

’ Vj\summary of her test1mony ? (R 183, l1nes 23 25) The State comphed with Appellant ] request

by proffermg a summary of Trask’s test1mony (R 184-85). Trask sa1d she would testlfy about
: ST
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1.

‘ trauma the s1m11ar1t1es between trauma and ADHD drsclosure n sexual assault cases, coachrng,
lying and confusron in sexual assault cases, grooming, and risk factors of sexual abuse (R 184- ‘
. 85). Appellant responded to the proffer by saymg he was concerned about Trask’s test1mony

‘ regardrng trauma and ADHD as well as the potentral for testrmony about coach1ng and lymg (R

186 87) Appellant and the State st1pulated that Trask would not test1fy about coachrng or lyrng, o

; thus ehmmatrng one of Appellant s potentral concerns (R 188) Court Was then adJ ourned for |

V;the day (R 190)

The followrng day Trask testlﬁed before the jury. The State tendered Trask as an expert o

i s

o 1n the ﬁeld of “behav1oral character1st1cs of Chlld vrctrms of sexual abuse ” (R 393 llnes 20 21)

Appellant Ob] ected “subj ect --lto the proceedrngs we had yesterday ? (R 393 llnes 23 25) Trask

B

- .was tendered as an expert in the relevant freld by the trral Judge Trask testrﬁed about trauma and

offered her own workmg deﬁn1t1on of trauma Just based on research trarnrng, exper1ence =

L ,(R 394 lrnes 24 25) Appellant obJected on the bas1s of the relrabrllty of Trask’s deﬁmtron and

noted that her deﬁmtron had not been peer revrewed (R 395) The tr1al Judge overruled

.

3 -Appellant obJectlon Trask testrﬁed about trauma and the addrt10nal toprcs in her pretrral . — o

- : proffer Appellant d1d not offer any further obJect1ons (R 395 402)

. t

A review'of the record reveals that Appellant specrﬁcally obJect'ed to Trask’s test1mony
o regardlng trauma on the grounds that her deﬁn1t1on of trauma was not rehable Thfs obJ ectron
B was Appellant’s only Ob_] ectlon to the content of Trask’s test1mony Appellant asked for the n
: clarrty ofa proffer to determme wh1ch specrﬁc 'obJect1ons he may: have w1th Trask’s test1mony
; " After Trask proffered her testlmony, Appellant only ralsed concerns about her testxmony as.it f

7' vrelated to trauma ADHD and coachrng Appellant and’ the State stlpulated that neither s1de

f would ask about coachrng at trral When Trask testlﬁed at trral Appellant only objected to her
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‘ testimony regarding trauma. Appellant did not object to Trask’s testimony about disclosure.,
groommg, or the I‘lSk factors of sexual abuse. Therefore Appellant did not preserve any issue
) w1th Trask’s testlmony for appeal other than her testimony regardlng trauma. -

Testlmonv Properlv Admltted -’

If we assume for the sake of argument that Appellant preserved the issue of the re11ab111ty~
= of Trask’s testrmonyregardmg 'subj ects other than trauma the -trlal Judge neverth‘eless properly

. admltted Trask’s testrmony Trask testlﬁed about general concepts in sexual abuse cases asa-

- blmd expert Trask d1d not meet w1th Vlctlm ‘nor d1d she revrew the case ﬁle (R 178 392 93)

) " Trask d1d not offer an opmlon on V1ct1m or the cred1b111ty of her dxsclosure (R 404, 406) The AR LE

facts presented here d1ffer from the facts in State V. Chavrs Unl1ke the expert 1n Chav1s Trask

- ,dld not testlfy about forensrc 1nterv1ew1ng or the use of the RATAC method The expert in

- A Chavrs relled on her expertlse in the aforementloned subJects to offer an opmlon that a d1sclosure i

‘x‘l.

'jof abuse had occurred to.a dlfferent forens1c 1nterv1ewer Chav1s 412 S.C. at 107 771 S E. 2d at

: 339 Our Supreme Court expressed concern that the expert 1n Chav1s had no way to dlscem what . -

fone

| “zv;,:her rate of error was, Therefore the Court found the tr1al Judge erred in’ quahfylng the expert~

because there was no ev1dence the expert could draw relrable results from the procedures she

’_con51stently apphed Chav1s 412.8. C at 108, 771 S. E.2d at 339 ;.' 'vi':d; i e,

Here Trask testrﬁed about general concepts of abuse not a method of 1nterv1ew1ng that

po

produces quantiﬁableLreSults. Trask’«'_s_tesumony ‘was 's1m11ar to,«’,the expert testlmony analyzed by [

. the Supreme Court in State v. Jones. In.J ones; like the present case%the State’s .'e‘x.pert did not
testify about forenSic interyiewing methods Rather, the"State’s‘ex'pert testified about the general )
: concepts of delayed dlsclosure and the role of non offendlng care grvers in ch11d sexual abuse

- cases! The Supreme Court noted that the State s expert d1d not 1dent1fy the specrﬁc articles that
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' formed'the basis of her op'inion but she could provide' speciﬁc citations if asked. Jones ones, 423 S.C.’.‘
at 639, 817 S.E.2d at 272. Ultimately, the Court held the State S expert met the. threshold

: “‘rehab1l1ty requlrement to prov1de an expert op1n1on Jones, 423 S. C at 640 817 S.E. 2d at 272

- Although Trask also did. not 01te to spec1ﬁc art1cles as the source of her expert1se she '

N nonetheless prov1ded a sufﬁc1ent explanatlon of her qualxﬁcanons for the trlal Judge to make a
determ1nat1on that her test1mony was rel1able Ult1mately, as the tr1al Judge noted the Jury was
free to determme whether they accepted or re]ected Trask’s opmlons The tr1al Judge properly

AN admltted Trask’s testlmony

Harmless 'Error
An appellate court generally w1ll dechne to set asrde a conv1ct10n due to 1nsubstant1al
errors not affectmg the result State V. Black 400 S C 10 217, 732 S E 2d 880 890 (2012) An -

z

“error- w1thout prejudlce does not warrant reversal i State v. K1ng 367 S C 131 136 623 S E. 2d

: _865 867 (Ct App 2005) “No deﬁmte rule of law governs thls ﬁndmg, rather the mater1al1ty :

| 1 and preJud1c1al character of the error must be determmed from 1ts relat1onsh1p to the entlre case

“State V.. M1tchell 286 S. C. 572 573 336 S E 2d 150 151 (1985) “Where a rev1ew ofthe ent1re

| ,record establlshes the error is harmless beyond a reasonable doubt the conv1ct10n should not be

‘; -:.lreversed ” State V. Thompson 352 S C. 552 562 575 S. E 2d 77 83 (Ct. App 2003)

| If: th1s Court determmes the tr1a1 Judge erroneously adm1tted Trask’s testlmony, any such
,error was harmless As noted above ‘the only top1c of* Trask’s testlmony that Appellant obJected
'to was her deﬁmtlon of trauma. However Trask’s test1mony about trauma d1d not prejudlce “.* e
- Appellant and was evenbeneﬁc1al for some of Appellant s arguments When describing what

' trauma ina sexual abuse case mlght look like, Trask noted that the presence of trauma symptoms -

aren 't necessarrly proof that it d1d or\dld not oceur.” (R. 397 11nes 22- 23) Furthermore Trask
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- readily acknowledged that she d1d not 1nterv1ew V1ct1m and was not offering an oplmon on

V1ct1m s cred1b1l1ty (R. 404). Trask acknowledged on cross- exam1nat1on that a child could suffer o

' trauma from the loss of a loved one. (R. 405). Appellant used ,Trask’s adm1ssron to h1s advantage ‘
by argulng in closlng that the sulclde of Vrctlm s uncle could have had a traumatrc effect on her |
(R 727 29) Thus Appellant not only suffered no prejud1ce from Trask’s testlmony regardmg ‘
trauma but he used the test1mony to hlS advantage to argue for altematlve explanatlons of

_f V1_ct1r‘n' ;sl behavlor. Any error 1n the admrss1on, of Trask’s testlmony was therefore harrnless.
-‘ ) Appellant’s convi:ction’s and sentenees; should be.'afflrmedl ’ S . \

The trial ]udge properly admltted plctures of Vrctlm into ev1dence because they
were properly authenticated: by Victim, they were relevant, and: their probative valué was

. not. substantlally outwelghed by the. danger of unfair prejudlce If the photos were admltted T
.in error, any error was harmless o ‘ i . ‘ S

Appellant next argues the tr1al Judge erred in admlttrng photographs of V1ct1m
Specrﬁcally, Appellant alleges error 1n the adm1ssron of State s Exh1b1t numbers 1 3 4 6 1 1

o

13 and 15 Appellant contends the State d1d not estabhsh an: approprlate cha1n of custody, the
photographs were not properly authent1cated the photos were 1rrelevant and ﬁnally, even 1f |
relevant the probatlve value of the photos was substant1ally outwelghed by the1r prejud1c1al

e effect Appellant S arguments are each merltless The State was not requlred to prove a chaln of
-custody because the Stated1d not obtarn the photos nor d1d they seek to prove the photos came :
d1rectly from Appellant S camera or camcorder At least some: of the photos were obtarned by
Appellant and provided to the State (R 460 63) Add1t1onally, all of the photographs were:
properly authent1cated by Victim as an accurate deplct1on of her durlng the time frame alleged 1n'*

the 1ndlctments Furthermore the photos were relevant because they deplcted where the abuse

took place-,,and at least two of the photos were sexuahzed images of V1ct1m that demonstrated .



',Appellant’.'s inappropriate -relationship'w.ith her;The photos proba_tive_t value was not substantially
‘ outweighed by the danger of unfalr prejudice. Even if the photos were admitted in error, any |
N €rTor was harmless beyond a reasonable doubt Because Appellant argues multrple errors by the
tr1al Judge w1th1n thrs issue, 1t 1s 1nst1uct1ve to address Appellant s arguments sequentlally

Chaln of Custodv

The State .1n1t1ally sought to 1ntr0duce ev1dence of ch1ld pomography found ‘on .

3 ,' Appellant S computer 1n Alabama as. a prlor bad act under Rule 404(b) SCRE (R 432 33)
'Ult1mately, the State decrded not to offer ev1dence of the ch1ld pomography (R 447) However
the State drd proffer the testlmony of L1eutenant J oey Stone and Detectlve Arthur Agee both law
enforcement ofﬁcrals from Alabama to enter photos of Vrctlm found on Appellant s camera and '
{T‘ ‘camcorder in Alabama (R 480 534) The trlal Judge ruled that the State could not adm1t the“

photos through the Alabama law enforcement ofﬁclals because the w1tness who extracted the

- photos was unava1lable for trral (R 538) In hght of the tr1al Judge s rulmg, the State recalled

' “V1ct1m to authentlcate the photos V1ct1m 1dent1ﬁed herself in the photos as: well as where they o

were taken (R 570 79) V1ct1m op1ned that Appellant may have taken the photos but she -

i

' _couldn t be sure The photos were admltted 1nto ev1dence (R 579)

As an 1n1t1al matter some of the photos Appellant clalms were adm1tted in error were

- 'obtamed by Appellant s expert not the State (R. 460 -63). Therefore theé. State could not

g establlsh a cham of custody w1th0ut the ass1stance of Appellant ] expert However even 1f the S
o State could prove a cham of custody for: all of the photos, photos are non funglble ev1dence and v

. 'as such do not requ1re the establishment of a strict chain of custody See State v. Fre1burger 366 o

; ‘S C. 125, 134 620 S. E. 2d 737 741 (2005) Secondly, in llght of the trlal Judge s m1t1al rul1ng,

the State d1d not seek to prove the photos were taken from Appellant s electronlc dev1ces
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LA

’ :foundat1on from whrch the Jury could reasonably ﬁnd that the evrdence is authent1c

Rather, the photos were offered to showlth,e jury the location of the crimes and Victim’s age and

~ appearance when she was living in BeaufortCounty ‘Therefore‘ the State Was not required to

establlsh a chain of custody because they did not attempt to prove where the photos were

k recovered from. The State merely attempted to prove that Appellant took the photos based on |

Vlct1m S testrmony. Thus, a chamof )custodyf was unnecessary.

N Authentication '

“The requireme'nt of authentication. or identifrcation asa condition precedent to - -

o -1admrss1b111ty is satrsﬁed by ev1dence sufflc1ent to support a ﬁndlng that the matter in questron 1s_ ‘
- ‘what 1ts proponent cla1ms i Rule 901 SCRE Evrdence must be’ authentlcated before 1t can be

. dmrtted Statev Aragon 354 8. C 334 336 579SE2d 626, 627 (Ct App 2003) “‘The

burden to authentrcate 1s not hrgh’ and requrres only that the proponent offer a satrsfactory L

’75

Deep

. Keel LLC v. Atl Pr1vate Equlty Grp LLC, 413 S.C. 58 64, 773 s E2d 607 610 (Ct. App

: :2015) (quotlng Unlted States V. Hassan 742 F. 3d 104 132 (4th C1r 2014)) “The relevancy,

e B4

oo _ fmaterralrty, and admrssrbrlrty of photographs as ev1dence are matters left to the sound dlscretlon e "

i ofthe trral court » State \2 Nance 320 S'C. 501 508 466 S E. 2d 349 353 (1996) “If the offered

' photograph serves to corroborate testrmony, itis not an abuse of drscretron to’ admrt 1t ” Id

"‘.

Here the State authentrcated the photos through Vrctrm S test1mony In regard to State s G
‘EXhlbltS #1 #3 and #4 Vlct1m 1dent1f1ed herself in. each photo and the house that she lrved in at ‘1

. the trme the photo Was taken (R 570 74) In regard to State’s: Exh1b1ts #6 #ll #13 and #15

Vrctlm 1dent1ﬁed herself in each photo and stated the photos were taken in one of the two houses

in Beaufort County (R 575 79). Vrctrm also offered an op1n1on about who took the photo for

. " State s Exhrbrts #6 #13 and #15 (R 576 79) Vrctrm op1ned that Appellant may. have taken the “'

2



photos but she could not be sure. The State successfully authentlcatéd the photos for the limited
- purpose of showing Victim’s appearance during the relevant’time period ‘and the 10cations where
.:V1ct1m alleged that abuse occurred Vrctlm was able to deﬁn1t1vely say each photo dep1cted her .

~ in one’ of the two houses she 11ved in durmg her t1me in South Carolma V1ct1m speculated that

‘ Appellant took the pictures that were offered as; State S Exh1b1ts 6,13, and 15 However as the CAN

L tr1al Judge appropr1ately noted V1ct1m s uncertamty regardmg who took the plctures was a factor o oL

| .tO be consrdered by the j Jury when assessmg the welght of the cv1dence (R 565) The tr1al Judge B

o correctly ruled there was- sufﬁc1ent ev1dence to support a ﬁndmg that the photos were m fact -
i photOs of V1ct1m in the-locatlons where‘abuse'Was alleged_ durr‘ng the' relevant time frames_. o

- RleleVaric'e' andl‘.Preiudicial(Effec{t SRR

“‘Relevant ev1dence ‘means evrdence hav1ng any tendency to make the exrstence of any

- fact that is of consequence to the determlnatron of the actlon more probable or less probable than . "

it would be wrthout the evrdence 7 Rule 401 SCRE “Although relevant ev1dence may be

h .*, .

“_‘f‘iexcluded 1f 1ts probatlve value is substant1ally outwe1ghed by the danger of unfa1r prejudlce

Rule 403 SCRE “Unfa1r preJud1ce does not mean the damage to a defendant s case that results

- . _from the legltrmate probatlve force of the evrdence rather 1t refers to ev1dence wh1ch tends to S

| : asuggest dec1sron on an 1mproper basrs » State V. G1lchrlst 329 S. C 621 630 496 S E. 2d 424

| 429 (Ct App 1998) (quotmg Unlted States Ve Bonds 12 F. 3d 540 567 (6th C1r 1993)) “All

ev1dence is meant to be prejud1c1al 1t is only unfarr preJudlce wh1ch must be avorded ” Id “A

“ tr1al Judge S decrsron regardmg the comparatrve probatrve value and prejudlc1al effect of
ev1dence should be reversed only in exceptlonal c1rcumstances > Collms 409 S C.at 534 763

~ S.E2d at28.
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Here, thephotos of Victim were offered.for‘a limited, but probative purpose. The State
grouped the photos into two categories. State’s exhibit numbers 1,3, and 4 Were"off‘ered for the
. limit_ed purpose of showing the age of Victim and the location of abuse. State’s exhibit numbers

6 11, 13, and 15-were offered to show the age of Victim and the location of abuse, but they were -

- 2 _offered for an add1t1onal purpose as well Whrle not overtly sexual State S exhrbrts 6 11,13, and

1

i 15.are sexualrzed images that demonstrate the 1nappropr1ate relatronshrp Appellant had w1th s
- Vrctrm Put another way, the i 1mages are not the type of 1mages one would expect a grandfather i
'to take of h1s granddaughter It 1s agarnst these probatrve purposes that the trlal Judge werghed
B '~ the danger of unfa1r prejudlce The 1mages are not overtly sexual By themselves the photos do

.ot establrsh that Appellant sexually assaulted Vrctrm or dlssemlnated obscene materral
. . . . . - r »\' -

B
b

i However when taken in context w1th Vrct1m s. testrmony, the Jury could have determrned that

) Appellant and Vlctlm had an 1nappropr1ate relat1onsh1p Or in the altematrve the Jury could have o

. found them to be 1nnocent of determrned that Appellant d1d not take them The State 1ntended the_ :il FE

; ' ..second set of photos to preJudrce Appellant (State sExh1b1t #6 #11 #13 #15) However any .. S

prejudrce suffered by Appellant was m1n1mal because of the ambrguous nature of the photos The,: :
L level of prejudrce 1f any, certarnly d1d not substantrally outwelgh the probatrve value of the o

"photos The tr1al Judge d1d not abuse l’llS drscretron in adm1tt1ng the photos

Y . .Harmless Error o
“If thrsCourt determrnes the‘ tr1al Judge erred in adm1tt1ng the photos any error was s

: harmless beyond a reasonable doubt The pr1mary ev1dence offered by the State aga1nst

| ‘.~Appellant was the test1mony‘of Vrctrm The photos of V1ct1m offered to give. context to Vrctrm s '

;,testimo'ny, ‘but.they did not proVe or drsprove_ whether Appellant commrtted a sexual _;battery

against Victim or disserninated obscene miaterial to her. The photos were not ovettly sexual'and -
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Y, o

_Appellant could have plau51bly argued they were innocent photographs Appellant did not
choose to argue thls pornt but 1nstead argued the State had not proven where the photos came

. 'from (R 732). Appellant thereby dlsputed that he took the photos or was ever in possessron of

them Ultrmately, the jury reached the1r verd1ct on Appellant s gullt or 1nnocence based on the i o

' cred1b111ty of Vrctlm s testrmony The photos of Vrctlm d1d not affect the outcome of the tr1al
. Any error in, therr adm1ssron was. harmless
, ) The trlal Judge properly allowed John Camelo to testlfy regardmg his personal
- .observatlons of Victim’s behavior. because he did not discuss the substance of Victim’s =
. 'dlsclosure or offer an opmlon on her credlblllty : : '

Appellant next contends the tr1al Judge erred in allow1ng J ohn Camelo to testlfy regardlng" |

h1s personal observat1ons of Vlctlm S behav1or and the reasons he found Vlctlm s behav10r to be L

concemmg Appellant argues that Camelo s testrmony was used as a “back door 1ntroduct10n of PR

By oprmon ev1dence prohlblted by Anderson Kromah and J enmngs i (F1nal Brref of Appellant 48) o

,, 'Appellant S argument 1s mer1tless Appellant m1sunderstands the.restrlctrons placed upon the o

- : State by the Kromah J ennrngs and Anderson 11ne of cases In Anderson our Supreme Court
‘ expressed concerned that the common practlce is to present the foren51c 1nterv1ewer to Jurors as

‘human 11e detector’” State \A Anderson 413 S C. 212 220 776 S: E 2d 76, 80 (2015) Here

g Camelo d1d not testrfy asa forens1c 1nterv1ewer nor d1d he offer an op1n1on on the cred1b111ty of .

| ‘,Vlctlm s dlsclosure Camelo testlﬁed as an outcry w1tness under Rule 801(d)(1)(D) SCRE and he o

descr1bed his personal observat1ons of sexual behav1or by V1ct1m Camelo s observat10ns were -
not baSed on hIS law enforcement exper1ence but on hls personal experlence'as a victim of -sexual_
| abuse and hlS experlence rarsmg a stepdaughter who was the same. age as Vlct1m (R 270)

Because Camelo d1d not offer an oprmon on the cred1b1l1ty of Victim’ s drsclosure or-offer an



' opinion'that Victim had been sexually ‘abused, Camelo’s testimony was properly admftted by the
trial judge.
“For an expert to comment on the Verac1ty of a chlld’s accusations of sexual abuse is

1mproper ke State V. Jenmngs 394 S. C 473 480 716 S E.2d 91, 94 (201 1) A forensic

' 1nterv1ewer test1fy1ng at trial should av01d a d1rect op1n1on astoa chlld’s verac1ty of tendency to

"_tell the truth” or* any statement that 1nd1rectly vouches for the chrld’s bel1evab1l1ty, such as ’

' statmg the 1nterv1ewer has made a’ compelhng ﬁndmg of abuse ” State V. Kromah 401 S. C

-/

340 360 737 S E. 2d 490 500 (2013) However a forens1c 1nterv1ewer may properly test1fy

L regardmg any personal observat1ons regardmg the ch1ld’s behavror or demeanor ora statement :
' as, to events that occurred w1th1n the personal knowledge of the 1nterv1ewer 7 Id o
. AHere Camelo d1d not test1fy as a forens1c 1nterv1ewer nor d1d he test1fy as an expert. )

’ w1tness 1n any subj ect F1rst and foremost Camelo was an outcry w1tness who testlﬁed to the

t1me and place of V1ct1m S ﬁrst and second drsclosures pursuant to rule 801(d)(1)(D) SCRE

-

f:ftrustworthmess of the d1sclosures (R 271 72) Secondly, Camelo test1f1ed about the troubl1ng
: aspects of Vlctlm s behav1or that he personally w1tnessed V1ct1m s troubhng behav1or caused
_,Camelo fo ask V1ct1m 1f anyone had engaged in 1nappropr1ate behavror w1th her. (R 270 71)

After be1ng quest1oned by Camelo V1ct1m ult1mately made a d1sclosure of. abuse to h1m Camelo N

-
B 9?’

‘ ' d1d not comment on the cred1b111ty of the d1sclosure or- offer an oplnlon as to whether abuse had
"~ “in fact occdrred. Eyen. if 'Camelohad'_testiﬁed as an expert, his observations about‘ Appellant’s
- " demeanor and troubling behavior. would ’have still been admissible under the restrictions of

* * Kromah. o P LTl oL
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'Appellant_ asserts “the Solicitor cleverly questioned John Camelo about his education,
training, and experience as a'police officer and private investigator, as if the State intended to -
‘ qualify himas an expert witness (Flnal Brref of Appellant 47). Appellant S assertlon is

'contradlcted by the record On d1rect exammatlon the as51stant solrcrtor asked Camelo “Have

you ever worked ina law enforcement capac1ty‘7” (R 260 lmes 15 16) As Camelo began to

e E g

o dlscuss hlS prlor law enforcement experrence Appellant obJected and an in camerd hearmg took

h .::place to address Appellant s obJectlon (R 260 69). Out31de the presence of the j Jury, Appellant |
.lthen speculated that he thought Camelo mlght testlfy that “he has some sort of trammg to be able
| .'.to detect chrld sexual abuse » (R 261 lmes 16 17) The assrstant sohcltor clarrﬁed that she !
‘4 -Vwould not ask Camelo whether he thought V1ct1m was bemg sexually abused R. 264)
| When the Jury returned to the courtroom Camelo was only asked about hlS personal
experlence as a V1ct1m of chrld sexual abuse and ‘h1s experlence ralsmg a stepdaughter (R 2705
It is therefore mlsleadmg for Appellant to a‘ss\ert the State asked about Camelo S. experlence as a
| ’polrce ofﬁcer in order to offer an opmron ‘about the credlbrlrty of Vrctlm' s’ dlsclosure whenv '

.Appellant merely feared such a questlon may be asked In actualrty, the State never asked

‘ Camelo for hrs op1nlon regardmg whether Vrctlm was sexually abused nor d1d they ask him . .‘ 2N

o1

. about the credlbrlrty of Vlctrm ] dlsclosure Camelo merely testlﬁed about concemmg behavror r o

that he personally wrtnessed whlch lead h1m to ask V1ct1m 1f she had been abused Accordmgly, ]
,the cohcerns expressed by our appellate courts in Kromah and 1ts progeny are not present in thrs |

_case., The trial Judge properly admltted Camelo s testrmony Appellant s conv1ct10ns and :

| 'vs‘entences should be afﬁrmed. s
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“The trial judge properly sustained the State’s objection to the question posed to : .
John Camelo about whether he broke up with Mother because she was a stripper who used
drugs when the question was irrelevant and Appellant was not prejudiced by the ruling
becausé the statement was not.a prior inconsistent statement and Appellant was free to
elicit the same mformatlon from Mother on cross-exammatlon but he chose not to.

Appellant next clarms the trral Judge erred by not allowmg Appellant to ask John Camelo o
ifhe broke up wrth Mother because she was a str1pper who used marljuana Specrﬁcally,

B Appellant argues that he was prejudrced by h1s 1nab1l1ty to Cross- examme Camelo about a pr1or '
. 1nconsrstent statement Furthermore Appellant fears the Jury may have bel1eved Camelo and
e Mother ended thelr relatlonshrp solely because of V1ct1m S allegatlons of abuse Appellant s
arguments are w1thout merrt The tr1al ]udge properly l1m1ted Appellant S Cross exammatlon of ~

1

Camelo because Appellant S questlon was 1rrelevant to any issue at trial. To the extent Appellant

wlshed to rmp‘each Camelo w1th a pr:or mconsrstent statement hei would be unable to do S0 even ;

b if. the trral Judge allowed the questlon because Camelo never sa1d he broke up w1th Mother |

vb A', because she was a strlpper who smoked maruuana To the extent that Appellant w1shed to mform ~ .

| the Jury that Mother was a str1pper who smoked marljuana he was capable of asklng Mother that c

- duestron on cross exam1nat1on but he chose not to Therefore the tr1al Judge properly sustamed 3
the State S object1on to Appellant s quest1on and even 01vf the trral Judge s rulmg was mcorrect |
Appellant was not prejudlced by the rulmg | ‘ |

The adm1ssron or- exclus1on of evidénce is a matter addressed to the trial court’s sound
" . diS_‘cr‘netion and will not be reversed 'abserrt _a‘man_ifest abuse of the !tr’ial 'court’s:discretion and ,
prObab'le pr‘ejudicef State v, .Wis\e 359 S.C. 14, 21,596 S.E.2d 475, 478 (éoo4). An “error
-, without preJud1ce does not warrant reversal » State v. King, 367 S.C. 131 136 623 S.E:2d 865

867 (Ct App 2005). “A court’ S rulmg on the admissibility of evidence will not be reversed on
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. app_gal absent an abuse of discreti.on or thecomrnission of legal error which,results in prejudlce
to the defendant.” Q y o |

| Appellant’s assertion that "‘the prosecution soliclted testimony from John Camelo about

the reason for hlS‘ ending the romant1c relat1onsh1p w1th [Motherj 7 1S m1slead1ng and 1naccurate.

’ ,(F1nal Brref of Appellant 48) The relevant portlon of the State s d1rect exam1nat1on of Camelo' ’

T4

E reads_as_ follows:_ :
: Q'z‘i‘At sorne point, dldyour relationship with [Mother] 'end‘:? }
A Yes

R Q When ‘was that" ' i
i A'_A Very shortly after - after all of this: 1n1t1ated Wh1ch unfortunately, became
" very stressful, a very stressful; strange 51tuat10n -And I just’ felt 1t was best to: end

: the relatronshlp ’ \ : :

RN

X (R 275 76 lmes 24 5) The State asked Camelo about 1f and when he broke up w1th Mother not .

) why When Appellant cross exammed Camelo the followmg exchange occurred

Q R1ght And you sa1d that — earl1er you talked about you and [Mother]
,breakmg up, 1sn tthat rlght‘? o :

L .A Correct
i ‘Q And you attr1buted it to the stress of th1s 1s that r1ght'7 -

= A' On my part'

Q Okay. You had also leamed some mformatlon about [Mother s] background
o hadntyou" e : x ~

.A What mformatlon are you spec1ﬁcally, ask1ng me about‘7
Q: That she had been a strrpper in Florlda and had smoked maruuana -

M. Luttrell: ObJectlon, you Honor. Relevance. A

* The Court: Sustaine'd.n
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(R'. 281;82 lines 25-l3); Appellant askedl Camelo about his concerns'-regarding Mother’s past.
' 'based ‘on the notes summarrzmg a pretrral interview between the lsolrcrtor s office and Camelo
',.(R 790- 91) The State provrded the notes to Appellant in drscovery Appellant clarms that ,.
4.Camelo said durrng the 1nterv1ew that he broke up with Mother because of her hrstory as a

E | Astrrpper and her drug use. (R 283) The State demed that Camelo made thrs statement during the i

.‘llmtervrew and the notes from the mtervrew appear to support thrs contentron (R 284 790 91) ..

\-Followmg the State s ’obj ectron to Appellant S questlon the trral Judge llstened to-m camera :

testrmony from Camelo about his reasons for breakmg up wrth Mother Camelo proceeded to’

B N ; deny that he broke up w1th Mother because of her past

Q: Was one of the reason that the relatlonshrp broke up. because you | learned that -
[Mother] ‘used to be a stripper 1n, Florrda and that she smoked margu_ana” '

) "A l - 1t wasn t a reason for me separatmg myself from her S
. "Q, D1d you tell Ms Luttrell and Ms Wmston that after you started datrng ‘
. [Mother]; you learned that she used to be a strrpper in Florida and she smoked -

2 i ??marljuana and you decided this was a relatronshrp was not. relatronshrp that you f o
ol wanted to contrnue" Did you make those statements e e e 2

SR J”A It’s not a relatronshrp I would want to have w1th anyone B

‘Q And part of that was her background asa strrpper and the fact that she smoked
maruuana” o L , . ,

"A: Perhaps,
: .A-v-'(R 286 lmes 6 21)..
The trral Judge properly sustamed the State S objectlon to Appellant s questrons regardmg |
' Mother s hrstory as a strrpper and Camelo $ reasons- for. breakmg up. wrth her Frrst and foremost,
| the duestrons are 1rrelevant to the ultimate issue at tr1al Whether Camelo broke up with Mother

_ ’because she’ used to be a strrpper is irrelevant to‘whether Appellant forced Vrctrm to perform '

. fellatio on him or-whet;her Appellant showed Vlctlm pornography. Therefore; the trial Judge did

T (1)



' not abuse his‘discretion sustaining the State’sLObjection.‘ E:ven'.i’f the trial judgev err:edt ln sustaining
the objection, ‘Appellant would not have been succe‘ssful 1n 1mpeach1ng Camelo with a prior
‘llncons1stent statement, because Camelo s statement was not 1nconsrstent Camelo denied that he
broke up W1th Mother because of her past and equ1vocated about whether he made the statement |
‘.1n the‘ﬁrst place lflad Appellant attempted to 1mpeach éameld w1th the notes from his 1nterv1ew o

- he would have been unsuccessful because the notes d1d not say what Appellant clalmed they

: . d1d (R 790 91) Therefore Appellant suffered ho prejudlee from the tr1al Judge s rulmg To the '. o

e extent that Appellant w1shed to’ el101t the sord1d detalls about Mother s past he was free to do so |

.

“ when he cross exammed Mother Appellant chose not to do s0.’ (R 322 50) Appellant s

conv1ct1ons and sentences should be afﬁrmed

e .
NS

VIL

When read as a whole, the trlal Judge s Jury mstructlon on clrcumstantlal ev1dence i S

" was proper because-it adequately covered the law and. closely resembled the language )

. . j_.__,VAppellant B P AU s BN MER A PSR LIS

A - ‘approved by the South- Carolina Supreme Court in State v. Grippon, 327 S.C. 79,489 .-
S.E.2d 462 (1997). However, even if the trial Jjudge erred in not, mstructmg the j Jury usmg

L the recommended charge in State v. Logan, 405 S. C. 83,747 S.E:2d 444 (2013), any e error R

©Twas harmless because thé State dld not rely on c1rcumstant1al ev1dence to convnct L :‘f = :

o fﬁ?j“ Appellant eontends the trral Judge erred by devratlng from the recommended
crrcumstantral ev1dence charge in State V. Loga Appellant s; argument .1sﬂmer1tless Wh1le the‘} SOR
' tr1al Judge d1d not g1ve the an_ charge verbatrm the j Jury 1nstruct1on when read as a whole

. vadequately covered the State s burden of proof and the drfference between 01rcumstant1al and- E
7 d1rect ev1dence However even 1f the tr1al Judge erred in not readmg the exact charge from i
Qg@, any error was.,entlrely harmless because the evidence prese’nted against Appellant was

direct evidence; riot circumstantial. -

z Appellant did mentlon that Mother was a strlpper in hlS closmg argument (R 742)
- 3 1 . -



In State V. Logan our Supreme Court- endeavored to “artlculate for the beneﬁt of the

bench and bar a crrcumstantral evrdence charge reﬂectmg the proper balance between the State s

burden and the Jury S responsrblllty » State v. Loga 405'S. C 83, 94- 95 747 S. E 2d 444 450
(2013) The Supreme Court ultrmately affrrrned Logan S convrctron but attempted to craft an

~"ideal jury charge on 01rcumstant1al ev1dence and. reasonable doubt; Whlle the Court did craft a.

reCommendedJury .charge for cncumstan_tral e'v1den‘ce and reasonable doubt, the charge was a |

P

o ‘recommendation and not a reciuirement. ‘The Court noted that -trial courts were. not prevented o

from 1ssu1ng alternatrve crrcumstantral evrdence charges found in State v. GI‘IDDOI‘I 327 S. C 79

: ‘} ' '489 S E 2d 462 (1997) or State V. Cherrv, 361 S. C 588 606 S.E. 2d 475 (2004) oga 405 S C -

\ ;v'at 100 747 S E. 2d at 452 53 The language artrculated in ogan is allowed if requested by a BRI

f_defendant Logan. 405.8.C, at.100, 7475, E. 2d at 453

3

Here the tr1al Judge read the followrng 1nstruct10ns to the j Jury on c1rcumstant1al evrdence e

L and reasonable doubt As to c1rcumstant1al ev1dence the tr1al Judge 1nstructed

Now there are, also two sources o1 two types of ev1dence rather AndI m -
talkrng about now is there 's direct evidence and circumstantial evidence. Direct -
evrdence is the, testrmony of someone who clalms to have drrect and actual R
knowledge ‘of a fact, such as an eyew1tness 'Direct ev1dence is ev1dence that if | it .
is beheved 1mmed1ately estabhshes a fact S T A N '

Crrcumstantlal ev1dence C1rcumstant1al ev1dence 1s 1nd1rect ev1dence Put another
-way, c1rcumstant1al evidence is proof’ of a ¢chain of fact from wh1ch you could ﬁnd
that another fact exists, even though it has not been proven to you dlrectly

The law makes no drstlnctlon ‘between the werght or value to be glven to e1ther

" direct or circumstantial evidence. You may cons1der both kinds. And there s not a
greater degree of certainty requrred of one over the other ' :

(R 756 57 llnes 10- l) As to reasonable doubt the trlal judge 1nstructed
[Appellant] in these four 1nd1ctment has plead not guilty. And that puts the
burden of proof solely and squarely upon the shoulders of. the State. And he can

only be convicted if all 12 of you agree that the State has proven each and every -
element of the charges agalnst [Appellant]-beyond a reasonable doubt. .
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[Appellant] is presumed innocent.-And that presumptron of innocence is not some

* legal technicality. It is a fundamental right that all of you —‘every person enjoys in
this country. And it can only be removed if the State convinces you w1th proof
beyond a reasonable doubt as to every element ofa crrme )

o What isa reasonable doubt? A reasonable doubt is deﬁned as the kind of doubt
o that. would cause a reasonable sincere, honest, and conscientious person to -,
" hesitate to act in an 1mportant matter in their own affairs. Proof beyond a

reasonable doubt 1s proof that leaves you ﬁrmly convinced of the Defendant s
. gurlt ' Do . : <

S If based on your con51deratron of the evrdence you are ﬁrmly convinced that the

~ Defendant is guilty of the crimes charged you should find the Defendant gurlty
. If, on'the other hand, you think that there is a real p0531b111ty that the Defendantis -
' _'not gurlty, you should grve the beneﬁt of the doubt and find h1m not gurlty '

(R 758 59 lmes 5 10 lmes 18 4 lmes 10 15)

Appellant requested that the tr1al Judge read the exact recommended Jury charge

)

q

Co v»: , requested by Appellant but strll adequately mstructed the Jury on the deﬁmtlon of crrcumstantral" e

L evrdence reasonable doubt and the State ’s. burden of proof In fact the trlal Judge S. mstructlon -

E closely resembled the language exp11c1tly approved by our Supreme Court in State v. Grlppon

'Grrppon 327 S C at 83 84 489 S E. 2d at 464. Furthermore the trial Judge s 1nstructron ‘was’

‘ B accompanled by a thorough and correct reasonable doubt charge Because the jury mstructlon

o glven by the trral Judge contamed the correct law and closely resembled a Jury 1nstructron |
: expllcrtly approyed by our .S_upreme__.Court, th‘e trial Judge d,rd not err by refusing to read the

i

~ Logan charge verbatim.

r 5

art1culated inL g (R 688) Ultlmately, the tr1al ]udge d1d not read the exact Logan charge as ;1‘."-3' R



Harmless Error

- Evenif the tr1al Judge erred by not 1nstruct1ng the jury usmg the recommended charge

. from State V. Logan any error'was harmless The evrdence presented agamst Appellant at tr1al

~ was drrect ev1dence V1ct1m testlﬁed as an eyew1tness to the crimes: that Appellant was accused

. : of Appellant testlﬁed she was forced to perform fellatlo on Appellant and that Appellant. showed

L her plctures of h1s pems as well as a pornographlc VldeO (R. 377, State s Exhibit #16 and #17)
’ The State presented 11ttle 1f any, c1rcumstant1al ev1dence agalnst Appellant The only ev1dence

‘that could poss1b1y be con51dered 01rcumstant1a1 were the sexuahzed photographs of V1ct1m

- :'.‘(State s Exhlblt #6 #13 #1 5) Even these exhlblts are better clas51ﬁed as dlrect ev1dence bccause

B 1%

) -"_they were authentlcated and entered 1nto ev1dence through VlCtlm (R 579) Therefore

:Appellant was not prejudlced by the tr1a1 Judge s mrcumstantlal ev1dence charge because no-

: . lcncumstantxal ev1dence was used agamst h1m Thus any etror in the trlal Judge s c1rcumstant1al I

‘_'__.ev1denCe charge was harmlcss Appellant s conv1ct10ns and sentences should be afﬁrmed '
< | ~. L TR v

The trlal Judge properly refused to quash mdlctment numbers 2014 GS 07-1671

o and 2014:GS-07-1672 because a defect in an arrest warrant is not a proper ground for

i -~ quashing.an indictment. Even if the trial judge could haye quashed the indictment based on PSR

“a defect i in the- underlymg arrest warrant, the arrest warrant was not defective because S. C

' - “.Code Ann § 16 15- 435 does not apply to the statute Appellant was charged with v1olat1ng

‘ Appellant next argues the trlal Judge erred by refusmg to quash 1ndlctment numbers
'. 72014 GS 07 1671 and 2014 GS 07 1672 because the State did not follow the procedures set out
" . in. S C Code Ann § 16 15- 435(A) in obtammg Appellant S arrest warrants for dlssemmatmg
. .obscene materlal to a minor under the age of 12 Appellant s argument is withotit merit; The
rmanner in whrch App’ellant s arrest warrant was obtalned is 1rre1evant to a determmatlon of the

»sufﬁc1ency, of themdlctment. A.defect in an arrest warrant is not a proper ground- for quashmg-an -
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indictment. However, even 1f the trail judge could ‘_have ‘quashed the indiActmen_t based on a defect
in the arrest-warrant, there were no defects in Appellant’.s arrest' warrants for dissemination of

"obscene rnaterial to a mlnor App‘ellant claims S.C. Code Ann.v -§ 16-15-435(A~).requlres a circuit o
| _sohc1tor to apply for an arrest warrant rather than a polrce ofﬁcer However S C. Code Ann §
- l6 15 435(A) exp11c1tly does not apply to the statute Appellant was charged w1th v1olat1ng

. Therefore the requlrement that a c1rcu1t sohcrtor apply for an arrest warrant is 1napp11cable to the 4_, :
o 'charge of dlssemlnatmg obscene materlal to,a mlnor | | . | A
: In South Carohna an 1ndlctment 1ssued by a grand Jury is: generally requrred before an |

y e

- 1nd1v1dual can be held to answer in any court for a crlmlnal offense See S C. Const art I § ll ;

- v‘Generally speaklng, afi 1nd1ctment isa‘ not1ce document ” State V. Gentry, 363 S C 93 102
610 S.E. 2d 494 500 (2005) When a. t1mely and proper challenge to the sufﬁcrency of an

| 1ndlctment has been ralsed what the trral Judge is called upon to deterrmne 1s “whether (l) the )
o ‘-;-offense 1s stated w1th sufflc1ent certarnty and partrcularlty to enable the court to know what | St

i Judgment to pronounce and the defendant to' know what he is’ called upon to answer and whether o

: _1 he‘may plead an acqulttal or conv1ct10n thereon and (2) whether 1t appr1ses the defendant‘ of the
'A ""elements of the offense 1ntended to be charged ” Tumbleston 376 S C at 96 97 654 S E. 2d at

‘ -:.'“852 An arrest warrant is not requ1red to present an 1ndrctment to the grand Jur§ “[A] grand Jury Lo
. may i 1nd1ct for any crlrne certalnly any ‘which i is not w1th1n the exclus1ve Jurlsdlctron of a

V .mag1strate or other rnferlor court whether or not there has been a prlor proceedmg before a ;-' o

: .-mag1strate and an- arrest warrant 1ssued ? State v Walker 232 S C 290 295 96 lOl S E 2d 826

“‘:..—.;.829 (1958) “[I]t is well establlshed that ‘the. 1llega11ty of an 1n1t1al arrest [does] not bar the

iaccused person s subsequent prosecut1on and conv1ct10n of the offense charged b State V.
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GLfﬁr_l, 416, SC 266, 2l68, 785 S.E.2d 786, 7S7 (2016) (quoting"State V. Biehl; é,?l S.C.A20.1,.' |
246 S.E.2d 859 (1978)). - . A‘ B
' Here the 'supposeddefect in ‘Appella'nt"s arrest warrants for disseminating ob'scene
" material to a minor are completely 1rrelevant to the sufﬁcxency of Appellant s 1ndlctments |
':';l Ind1ctment numbers 2014 GS 07 1671 and 2014- GS 07- 1672 sufﬁcrently 1nformed Appellant of

i

:-what allegat1on he was called to answer and they sufﬁc1ently 1nformed the tr1al Judge of what

B Judgement he would have to pronounce Appellant S orlglnal arrest warrants are’ 1rrelevant when

l%_-’_evaluat‘ing .the%Sufﬁ01'ency.‘ of his rndrctrnents. Appellant was“certamly-_free to- chalolen‘ge t,h_e;. o
o sufﬁciency 'of his‘7arrest warrants in Magistrate’s ‘Cou'rt priOr to the grand jury returning true bill S

= _ :-‘1ndlctments agamst h1m Had Appellant chosen to challenge hls arrest warrants in Mag1strate s :
S Court the approprlate remedy would have ‘been a- d1smrssal of the charges by the magrstrate

"; However Appellant would not have been released from custody because he had also been .

arrested on two warrants chargrng cr1m1nal sexual conduct w1th a mmor ﬁrst degree Even 1f '

o Appellant got h1s charges dlsmlssed based on defects in h1s arrest warrant the Sol1c1tor could \;

' j.‘t’have d1rectly presented 1nd1ctments to the grand Jury charglng Appellant w1th the same offenses v - T

‘;The trlal Judge dld not have the authorlty to d1smrss Appellant S arrest warrants but even if* the
o :;trlal Judge had such authorlty, it would have no bear1ng on the sufﬁmency of Appellant S b
rndrctments., ; | o B |
Assumi‘ng,_for-'the sake of argument thvat,Appellant’s"arrest warrants bare re_‘levant'to the' o
- ASufﬁCiency of his ‘lnd,ictments, there.'were no defects in the arrest war_rant.‘.Appellantiizzvas ar"r'es;ted"."’:'~-
" and charged with d1ssem1nat1ng obscene materlal Ato a m1‘nor 12 years of age or younger pursuant .
‘Ato S. C Code Ann.. § 16 15 355 S C. Code Ann § 16-15- 355 prov1des |

An 1nd1v1dual elghteen years of age or older who know1neg drssemlnates to a
h mlnor twelve years of age or younger material which he knows or reasonably
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should know to be obscene within the meaning of SCCtIOIl 16 15-305 is guilty of a .
felony and upon conviction, must be 1mprlsoned for not more than fifteen years.

S.C. Code Ann. § 16-1 5-35_5‘. The . statute that_Appellant clarms_the State d1d not comply w1th is : ..
- .s.C. Code Ann. § 16-15-43 5(A). Section 16-1 5-4'535(A) p'rovides:;

T (A)A search warrant or arrest warrant fora v1olat10n of Séctions 16: 15 305 16- '
S 15 315, or 16 15-325 may be 1ssued only upon request of a crrcult sohcrtor

‘A: S C Code Ann § 16 3 435(A) Appellant was arrested for two v1olat10ns of§ 16 15 355

Sectlon 16- 15 355 is not hsted as one of the statues Wthh requlres an arrest warrant to be

‘ requested by a c1rcu1t sohcltor Therefore § 16 3- 435(A) is 1napphcable to the arrest warrants

. Appellant was served w1th Thus there were no defects in the warrants

R S The text ofS C Code Ann § l6 15 355 does 1nclude a reference to S C Code Ann § 16-? SRR

i T
. oA

.. 15-305 ] in regards to the deﬁn1t1on of obscenlty However thls reference does not 1mpose the L

warrant requlrement artlculated in § 16 15 435(A) on § 16 15 355 Sectron 16 15 305 prlmarrly I

9;‘ *':e

B B deﬁnes obscen1ty and other terrns hsted 1n the statute Therefore 1t was® necessary to mcorporate
' by reference w1th1n sectlon 16 15 355 In addrtlon to deﬁnmg statutory terms S C Code Ann §

1 6 15 305 also estabhshes a separate crlme of dlssemlnatron of obscene mater1a1 1n general

".'A ” - -‘M. R ,w."

et ~,-\"', : e P . R e R ;.

S Wthh carries a'five year ‘maximum sentence rather than the ﬁfteen year max1mum sentence

'.r""

o .-mandated under § 16 15 355 Therefore 1t is hkely the General Assembly spec1f1cally chose to :

o lclmpose a requrrement that an arrest warrant be sought by a 01rcu1t sohcrtor for. only three cnmes y
o _\Our leglslature chose to 1mpose that requlrement only for sectlons 16 15 305 16 15 315 and
16 15 325 S.C. Code Ann § 16 15 435(A) If the legrslature 1ntended for that requlrement to be -

"extended to the crlme of drssemrnatrng obscene material to a minor, they would have hsted §16-

o 15- 355 with the other statutes 1dent1ﬁed in § 16 15 43 5(A) Therefore a county sohcrtor need

"
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not vseek;an arrest warrant for a violation of section 16-1 5-355. Appellant’s lcon:victions and
. sentences should ber.dafﬁrmed.' '
X

, The issue of whether the trlal Judge erred in admlttmg plctures of Victim because
“the State did not comply with the' warrant requirement articulated in S.C. Code Ann. § 16-
15-435(A) is not preserved for appeal because Appellant did not object on that-ground at- "
trial. However, even if this issue is properly preserved, the State did not use the photos to '
' prove Appellant had disseminated obscene material to a minor. Therefore, the ‘
~requirements of § 16 15 435(A) were lrrelevant to the trlal Judge S declsmn to admlt the

‘ photos.; T

Appellant S next argument contends the tr1a1 Judge erred by not suppressmg State s

| ;-Exh1b1ts #l #3 #4 #6 #11, #13 and #l 5 because the State d1d not comply w1th the warrant

s requ1rement artlculated in S C Code Ann. § 16 15 435(A) Appellant S argument 1s merltless

o As an 1mt1al matter Appellant d1d not preserve thls issue for appeal Appellant obJected to the

R

i '-mtroductlon of the photographs and as. seen 1n Appellant S fourth 1ssue ralsed on appeal he

. artlculated many grounds for his’ obJectlon at trial: (Fmal Br1ef of Appellant 46) However L

o Appellant d1d not Ob_] ect to the mtroduct10n of the photos on. the grounds that the County

-Sohcltor falled to request l’llS arrest warrants for dlssemlnatlng obscene materlal to a mlnor i

Therefore tl’llS issue is not preserved for appeal See State v. Prloleau 345 S C 404, 548 S. E 2d .' o
‘['213 (2001) (A party may not argue one ground at tr1al and an altemate ground on appeal ) :
However if this Court assumes Appellant properly preserved th1s issue for appeal the
"’1ssue is nonetheless merltless State’s EXhlblt # s 1,3, 4 6 11 13, and 15 were not offered o
prove Appellant was gullty of dlssemmatmg obscene materlal toa m1nor under S. C Code Ann § -

16-15-355. The State never contended the aforementloned exhibits were obscene materlal The .

. aforementloned C‘Xl’llblts are photos Of,VlCtlm, at.least some of which, the State argued were

» senuallied and t.hus demon_strated the inappropriate relationship Appellant had with Vrct1m The
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- photos were 1rrelevant to the j Jury s dellberatlons regardmg the charges for dlssemlnatron of =
obscene materlal to a minor. Appellant admltted the photos were 1rrelevant to the charge of
drssemmatmg obscene materlal to a minor in his closing argument (R. 732 -33). To prove that

Appellant dlssemmated obscene materlal to a minor, the State argued Appellant showed Vrctrm

. photographs of h1s penrs and forced V1ct1m to watch a pomographlc v1deo Both the State and

' AAppellant acknowledged from the beglnmng of the tr1al that the j Jury would not see the alleged

‘ : photos of Appellant s pems nor, would they see any pomographlc v1deos because the State never‘ .

C recovered these 1tems The lone ev1dence presented by the State to prove these crimes was the N

'. ;.;‘,.testlmony of V1ct1m (R 376 77 State S, Exhrblt #16) Therefore State s Exhrblt numbers 1 3, 4 ‘ s

-.6 l 1, l3 and 15 were 1rrelevant to the Jury 'S determmatlon of whether Appellant dlssemmated
, Tqbscen'ematerral.r_. - S | .‘ o f o o L “ f ' o
B ‘.— ," "-'As'--referenced' in thi‘sibriejf’ ) prevlous argument' the warrant ’requ'irerne'nt‘of ‘S'.C.JiiCode
e Ann § 16 ~15‘ 435(A) does not apply toa charge of dlssemrnatlng obscene materlal to a- mmor
e under §16- 15 355, However 1f the requlrement did apply, it would have no bearlng on'the trral -
Judge S. dec1sron to admrt or exclude the photographs of Vlctlm The photos‘were not obscene
':j"and nerther side sought to’ prove they were The State offered the photos mto ev1dence for |
g reasons that were entlrely unrelated to provmg whether Appellant had drsse‘mmated obscene T
'.materlal toa minor. Therefore Appellant s argument is \entlrely 1rrelevant 1n evaluatlng the trlal :

Judge S de01sron to admlt the photos Appellant s conv1ct10ns and sentences should be. afﬁrmed o

¥ . B
. ¢

3 Notably, at least some of the photographs Appellant contends were admitted i in error were not
recovered by the State but by Appellant s expert. (R. 460- 63)
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N X
The trial Judge properly denled Appellant’s request for a directed verdict of

acquittal on indictment numbers 2014-GS-07-1671 and 2014-GS-07-1672 because the State
produced ev1dence that Appellant dlssemlnated obscene materlal to a minor.

‘ | Appellant once agam argues another error .by the trial Judge based on the State s failure to -
: comply w1th the warrant requlrement of S.C. Code’ Ann § 16 15: 435(A) However Appellant
add1t1onally argues the tr1a1 Judge erred by not grantmg a dlrected verdict of acqulttal because the .‘
_ State d1d not enter the actual obscene mater1a1 dlssemmated to Victim 1nto’ ev1dence Appellant s ‘-" -
‘»argum’e’nt'ls merltless;‘ The State conceded from the beglm‘nng’ of tr1al that the photo‘of
Appellant S pems and the porhograph1c videos would not be entered into’ ev1dence These 1tems : :

‘were never recovered by law enforcement lnstead the State rel1ed on the testlmony of VlCtlm as

well asfthe d1sclosures made in V1ct1m s. ﬁrst forens1c 1nterv1ew. V1ct1m s test1mony was dlrect -

ev1dence that Appellant d1ssem1nated obscene matenal to a m1nor Therefore the tr1al Judge
" correctly demed Appellant S motlon for a d1rected verdlct and allowed the Jury to cons1der what
: ';we1ght they would ass1gn to the State s ev1dence

R

In determmmg whether a 1rected verdlct should be granted the tr1al Judge shall

f'_cons1de’r only the ex1stenceor non-exrstence of the ev1dence and not 1ts we1ght ” Rule 19
o SCRCr1mP When rev1ew1ng‘a denlal of a dlrected verd1ct at the trial level the‘appellate court
“views the ev1dence and all reasonable 1nferences in the llght most favorable to the State
- Bennett 415 S. C at 235 781 S E 2d at 353 “On an appeal from the: tr1al court’s demal ofa
‘ ‘,mot1on for a d1rected verdlct the appellate court may only reverse the trlal court if there isno-
| ev1dence to. support the tr1al court S. ruhng ” _1@1 355 S. C at 20,583 S.E.2d at 742 |
| Here. the State presented' ev1dence{ through,V_mtrm S test1mony that Appe_llant showed'her

" pictures of his penis and forced her to watch arporn"ographic’ video. (R. '376-77,' State’s Exhibit
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- #16) The State was not in possessron of the photographs of Appellant S penls or the

| pornographic video. Therefore, Victim s description of the two 1tems was the only ev1dence

‘ presented but.it was nonetheless ev1dence of Appellant dlsseminating obscene material to, a

. minor. The trral Judge was only called upon to determme 1f evidence exrsted not the weight .of
'the ev1dence When vrewed 1n the hght most favorable to the State ev1dence of the’ relevant | ,
offense exrsted It was. then the Jjury’s duty to determrne the weight of that ev1dence Whether the -
'..county sollcitor applied for the arrest warrants. underlying 1nd1ctment numbers 2014 GS 07 1671}
.: ' and 2014 GS 07 1672 was 1rrelevant to the trial Judge s evaluation of the ev1dence at the ’

B ‘
xS

directed verdict stage Asi 1s often stated in 1nstruct10ns to Juries in our. state arrest warrants and.

L

. ,,'indic_tr_nents are n_ot .evidenc_e of an ‘offense. TherefOre,.the jr.nanner in which the ’arrest warrants_

e Were jobtained was entirely irrelevant to whether the State produ’ced eViderice at trial_tliat et
, Appellant disseminated obscene materlal to d. mlnor The trial Judge correctly den1ed Appellant s. o

- :.'motion for a directed verdict on 1nd1ctment numbers 2014 GS 07 1671 and 2014 GS 07 1672

..'vAppellant $ conv1ctions and sentences should be afﬁrmed

3 . - . 5 . - P s H L R R
P - HR ‘e S i B L T B Y e

' Appellant did not preserve any 1ssue regardlng the cumulative efror doctrine for
appellate review because the issue was, not raised to and ruled upon by the trial Judge but
rather it was'raised for the first time via a post- trial nmotion. Even'if Appellant preserved
the issue for appeal, Appellant abandoned the i issue by raising it in a conclusory and -
unsupported manner. Additionally,. Appellant’s trial, was not rendered unfalr asa result of

. any errors, cumulative or otherwnse : : SR e
Appellant argues that each of the errors alleged in his brief entitle h1m to' a new trral on

their own merit. H0wever in the a’lternatlve, Appellant asserts the .1’ntertw1ned” nature of the ' -

errors combine to enhance their preJudlce against Appellant thereby entitlmg h1m to a new trral

Appellant s argument is w1thout merit As an 1n1t1al matter Appellant failed to preserve this

issue for appeal Appellant did not argue the cumulative error doctrrne to the trral Judge durmg
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the trial, but rather raised-it for.th:e ﬁ_rst time in a post-trial motion. Even if _App'el-lant properly ,
preserved this issue for appeal, Appellant abandoned the issue by raising it in a’conclusory and B
‘ unsupported manner; Flnally, Appellant s trlal was not rendered unfarr by any errors cumulatrve
‘or otherw1se and Appellant has’ farled to 1dent1fy any errors entrtlrng h1m to a new trral |
?‘In order‘ for an ‘1ssue.to be preserved for appellate review, 1tvmust 'have ‘been ra1sed to a’nd
ruled upon by the trral Judge Issues not rarsed and ruled upon 1n the tr1al court- will not be
consrdered on appeal » Dunbar 356 S C at 142 587 S. E 2d at 693 A party need not use the ;
exact name of a legal doctrlne in order to preserve 1t but it must be clear that the argument has

been presented on that ground State V. Russell 345 S.C. 128, 546 S E. 2d 202 (Ct App 2001)

' [C]onclusory statements unaccompanled by argument and crtat1on to author1ty are 1nsufﬁ01ent

| to preserve an 1ssue for appellate review.” State V. Crocker 366 S C 394 399 n: 1, 621 S, E 2d . l,
890 893 (Ct App 2005) “An 1ssue is. deemed abandoned and w1ll not be cons1dered on appeal

1f the argument 1s ralsed ina br1ef but not supported by author1ty 7 State v Howard 384 S C

».

212 217 682 S E 2d 42 45 (Ct App 2009) “Appellant is l1m1ted to grounds rarsed at trral >

State V. Patterson 324 s C. 5 19 482 SE 2d 760 767 (1997) EEa L s

Here Appellant falled to ra1se any 1ssue based on the cumulatlve error doctrme S
Appellant\ra1sed the issue for the ﬁrst trme ina post trral motron (R. 73- 78) Even 1f th1s Court
determmes that Appellant properly preserved this i issue for appeal Appellant abandon‘e‘dlthe o
‘ . issue by address1ng it i 1nf'a conclusory and unsupported manner.in  his br1ef. Appellant c1tes B
appellate authorrty to estabhsh that there is; n. fact a doctrme 1n. South Carolina known as the
o cumulat1ve error doctrlne however Appellant does not explaln how the cumulatlve error

» doctrrne applles to hlS case other than to say “Many of [Appellant s] questxons on appeal are

- 1ntertw1ned thereby compoundmg the preJudrce ? (Fmal Brlef of Appellant 52) Appellant s .
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srngle sentence conclusory argument and analysrs are 1nsufﬁcrent to preserve thrs issue for
' appeal Even 1f thrs Court determines that Appellant properly preserved thrs issue for appeal

Appellant has failed to 1dent1fy any errors, cumulatrve or otherw1se that ent1tle him to a new trral.

»Appellant’s convictions and sentenc'es‘should be"afﬁr‘med.
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgments and
convictions of the lower court should be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

SCOTT MATTHEWS
Assistant Attorney General

ISAAC MCDUFFIE STONE, III
Solicitor, Fourteenth Judicial Circuit

Post Office Box 1880
Bluffton, SC 29910
(843)-790-6283

oDl Malllous.

" SCOTT MATTHEWS
Bar # 101464

Office of the Attorney General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

November 8, 2019

L



STATE OF SOUTH CAROLINA P
In The Court of Appeals \ECEI.VED

APPEAL FROM BEAUFORT COUNTY 802 A,
The Honorable Alex Kinlaw, Jr., Circuit Court Judge Jurt of An P o

Appellate Case No. 2018-001257

THE STATE, Respondent,

CHARLES DENT, Appellant.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies the Final Brief of Respondent complies with Rule

211(b), SCACR.

ALAN WILSON
Attorney General

SCOTT MATTHEWS
Assistant Attorney General

ISAAC MCDUFFIE STONE, III
Solicitor, Fourteenth Judicial Circuit

Post Office Box 1880

Bluffton, SC 29910
(843)-790-6283

BY: 3(04 . W(Z/{m

" Scott Matthews
Bar # 101464




Office of the Attorney General -
Post Office Box 11549
Columbia; SC 29211

(803) 734-3727 -

~ .- ATTORNEYS FOR RESPONDENT
November 8, 2019

¢



