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1001
This staggering weight of authority confirms the rule indicated by SouthCarolina
precedent. This court should apply a de novo standard to the Confrontation Clause issue.
ARGUMENT

I The Trial Court erred by denying Mr. Brockmeyer’s pre-trial subpoena to
discover the 1dent1ty of a witness.

Before trial, Mr. Brockmeyer’s counsel served a subpoena on a local television
statibn seeking the idcnti%y of a i)otenti,al witness who- had posted a pseudony_mous
corﬁment on the station’s website. The poétéd comment indicated that its author had
witnessed Mr. Rae’s accidental death. (R. 2:5-3:5.) The trial court orally denied Mr. )
Brockmeyer’s motion to éﬁforce the subpoena. (R. 16:13;-14.) Th15 ruling was never

formalized in a written order.* As explained in Mr. Brocknieyer’s initial brief, this ruling

(1. 2010)) State v. Lee-szeras 23 A.3d 1269 1279 80 (Conn Ct. App 2011) (nofing
that whether a trial court’s ruling is “‘so severe as to violate the confrontation clause of
the sixth amendment is a question of law reviewed de novo.””) (quoting State v.
Abernathy, 806 A.2d 1139 (Conn. Ct. App. 2002); State v. Rainsong, 807 N.W.2d 283,
286 (Towa 2011) (“[W]e review claims brought under the Confrontation Clause de
novo.”) (citation omitted); State v. Snelling, 236 P.3d 409, 414 (Ariz. 2010)
(““Evidentiary rulings that implicate the Confrontation Clause, howevet, are reviewed de
novo.””) (quoting State v. Ellison, 140 P.3d 899, 912 (Ariz. 2006)); McWaters v. State, 36
So0.3d 613, 637 (Fla. 2010) (““In considering a trial court’s ruling on admissibility of
evidence over an objection based on the Confrontation Clause, our standard of review is
de novo.””) (quoting Milton v. State, 993 So. 2d 1047, 1048 (Fla. Ct. App. 2008)); State v.
Swaney, 787 N.W.2d 541, 551-52 (Minn. 2010) (“We have said that ‘whether the
admission of evidence violates a criminal defendant’s rights under the Confrontation
Clause is a question of law this court reviews de novo.’”) (quoting State v. Caulfield, 722

© N.W.2d 304, 308 (Minn. 2006)); State v. Brown, 173 P.3d 612, 628 (Kan. 2007) (“Issues
related to confrontation under the Sixth Amendment to the United States Constitution .
raise questions of law over which this court exercises de novo review.”) (c1tat10n
omitted); Pena v. People, 173 P.3d 1107, 1111 (Colo. 2007) (““Appellate review of a
possible Confrontation Clause violation is de novo.””) (citation omitted); Snowden v.
State, 846-A.2d 36, 39 n.4 (Md. 2004) (“We . . . apply the de novo standard of review to
the issue of whether the Confrontation Clause was violated in this case.”).

4 After its oral ruling, the court directed Mr. Bender—counsel for the news station—to
prepare and submit an order memorializing the decision. No such order was ever
forthcoming. ' ’
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was legally incorrect. In response, the State argues that the issue is not preserved for
appeal, that the information was protected by the First Amendment and the “Reporter’s
Shield” law, and that the information was unnecessary and cumulative. As explained in
detail below, each of these contentions is incorrect.

A. The issue was preserved for appeal.

The State questions whether this issue was preserved for appellate review. The
controlling law, however, makes clear that the issue is preserved and is properly before
this court. The South Carolina Supreme Court has held that a pre-trial fuling is preserved
if it is a final ruling and if the defendant renews his objection at the appropriate time. See
State v. Wiles, 383 S.C. 151, 156-57, 679 S.E.2d 172, 175‘ (2009). These conditions are
unquestionably met here.

In Wiles, the defendant made a pre-trial motion to exclude certain testimony. Id.
The judge denied the motion. Id. The defendant did not renew his objection at the
beginning of trial, but he did renew his objection at the appropriate time, namely during
trial wheﬁ the testimony was introduced. Id. On appeal, the Court of Appeals held that
the issue was not preserved. Id. The Supreme Court reversed. /d. The court noted that

“when the trial court’s ruling is not preliminary, but instead is clearly a final ruling, there

" is no need to renew the objection.” Id. (citing State v. Forrester, 343 S.C. 637, 642, 541

S.E.2d 837, 840 (2001)); see also Staubes v. City of Folly Beach, 339 S.C. 406, 415, 529

S.E.2d 543, 547 (2000) (“This Court does not require partieé to engage in futile actions in

.order to preserve issues for appellate review.”).

Here, the trial court’s pre-trial ruling on the subpoena fits neatly within the rule

set out in Wiles. It was clearly a final ruling. Furthermore, at the time of the ruling, Mr.
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Brockmeyer’s counsel | expressed theit objection to it. (R. 16:15-18) His counsel
renewed their objections and motions during trial before beginning the defense case. (R.
631:14-15.) As in Wiles, this was the appropriate time to renew the objection because it
is the point at which'the wrongly excluded testimony would have appeared. In short,
where a pre-trial ruling is final and the defense counsel renews their objection at the point
the evidence should have appeared, “this issue is preserved.” Wiles, 383 S.C. at 156, 679
S.E.2d at 175; see also State v. Atieh, 397 S.C. 641, 647, 725 S.E.Zd 730, 733 (Ct. App.
2012) (“[If the trial court clearly indicates its [pre-trial] ruling is final, rather than |
preliminary, the issue is preserved for appellate review.”) (citatibn omﬁéed).

Additionally, the State aréues that the defense failed to make a showing of what
the excluded testimony would have been, and that this supposed failure affects both
preservation and the denial of i]is constitutionally guarantee compulSofy process to obtain
witnesses. The State’s afgument falls flat. | The content of the testimony' sc;u-ght was
glaringly obvious in the context of the subpoena: that Mr. Rae"s death was accidental and
that Mr. Brockmeyer was genuinely sorrowful in:its aftermath. In light of the ﬁial court’s
ruling, the defense could hardly have made a more explicit shovvvin'gT of what the unknown
witness might say. This contextual showing was sufficient. See S.C. R. Ev. 103(a)(2)
(noting that an offer of proof is unnecessary whére the 'substaﬁce of the evidence
excluded was apparent froﬁl the context).

B. dment.

The information sought is not protected by the First Amen
In his initial brief, Mr. Brockmeyef set out the proper legal rule to apply to this
issue of first impression in South Carolina and explained the inapplicability of the First

Amendment of the United States Constitution. Nevertheless, as it did before the trial
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court, the State again raises this theory in its responsive brief. Much of the State’s
argument is preemptively rebutted-in Mr. Brdékmeyer’s prior brief. ‘Other notable
aspects of the State’s arguments are briefly rebutted here.

The First Amendment cases cited by the State are easily distinguishable.
Specifically, the State reiies on Mcintyre v. Ohio Elections Commission, 514 U.S. 334
(1995) and Rerno v. ACLU, 521 U.S. 844 (1997). . Both of ﬁcse cases consider the
constitutionality of statutes prohibiting anonymous speech and held that the government
may not criminalize or penalize anonymous speech.’ Clearly, these ‘two )cases are

significantly different from the situation presented here.. In this case, no government

‘actor seeks to prevent free speech, and ‘rio punitive fate awaits the anonymous

commenter. Rather, the defense counsel merely wishes to ascertain his identity and seek
his testiniony. Thus, the cases relied on by the State are inapplicable here.
Incidentally, even if the First Amendment is relevant here, the anonymous

commenter .waived any expectation of privacy when he agreed to the terms and

~ conditions of the news website on which he commented. Indeed, the State’s brief

coﬁced&c that the anonymous commenter was informed prior to posting his comment that
WLTX could disclose his identity in its ldiscr'etion, Aif required by law, or if necessary to
comply with legal process. See Resp. Brief at 11-12; see also WLTX “Terms of Service”
and “Privacy Notice,” R. 804-810. These Wamings lremovediany expectation of privacy

for the commenter who agreed to the terms.

5 Specifically, in McIntyre, an Ohio statute prohibited the distribution of anonymous
political literature. In Reno, a federal statute criminalized the transmission of obscene or
indecent messages to anyone under age 18.
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C. - The information sought is not protected by the “Reporter’s Shield” law.

Mr. Brockmeyer’s initial brief explained the inapplicability of the “Reporter’s
Shield” law, S.C. Code. Ann. § 19-11-100. The _State, however, relies on this statute to
argue that the anonymous commenter’s identity was protected. The anorryrnous comment
at issue here was voluntarily posted on a publicly-viewable internet forum, does not fall
within the statute’s scope and,® even if it did; a statutory exception applies:.

The State essentially argues that the Reporter’s Sh1e1d protects the news stat1on
from disclosing the commenter’s 1dent1ty because the mformatron sought was otherwise
avallable. The' truth, however, is that‘ the information was not otherw15e available. The
bar’s sign-in sheet consisted primarily of illegible signatures. (R. 12:14-21.) In addition,

there is no guarantee that everyone‘preseht at the bar signed the sheet or used their given
narne to do so.” Furthermore, various people present at the bar slipped away immediately
and surreptitiously aﬁer the shot (See R. 140:8-13 (testimony that Ms Kabar and her
associates quickly ex1ted through the bar’s back door after 'the shot despite the
| proprietor’s attempt to stop them).) Even the prosecutor admitted he had doubts as to the
lists accuracy ahd noted that “[a] lot of these people obviously . did not want to talk to
law enforcement.” (R. 14:14-17.) In sh‘ort,‘ the inforthation sought by the subpoena was
not reasonably available by other means, and the trial court erred in denying Mr.

Brockmeyer’s attempt to locate witnesses in his defense.

§ The trial court noted that “I don’t tlunk the shield law is applicable in this case because
this is not a source of information. This was a voluntary expression by an anonymous
- person.” (R. 9:2-5.)

7 The State admits that there was “no guarantee that it listed all who were present.” Resp.
Brief at 13.
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D. Even if the First Amendment and “Reporter’s Shield” law applied,
enforcement of the subpoena is nonetheless warranted.

~ As explained above, the First Amendment and “Reporter’s Shield” are
inapplicable here. However, even if they were apﬁlicable, enforcement of the subpoena
is nonetheless warranted. Very fecently, a Kansas state court considered an issue that is
in some respects similar to the one presented here and held that the news website was
required to disclose the identity of an anonymous commenter.®
The Kansas case arose from a prosecution for murder and robbery. During jury
deliberations, a person believed to be a juror accessed and anonymously commented on
an online news story about the murder. The prosecutor subpoenaed the new organization

to uncover the identifying information of the anonymous commenter. The Kansas trial

“ court found that because a punitive government sanction possibly awaited the juror, the

First Amendment and state “Reporter’s Shield” law applied.” Nevertheless, the court
enforced the subpoena, holding that the information sought was material and relevant,
v;fas necessary, was unavailable from any other source, and that the disclosure would
prevent a miscarriage of justice. See In re Inguisition at 5-6, 9-10. The court noted that
“‘a news reporter’s privilege is more tenuous in a criminal proceeding than in a civil

case.”” Id. at 9 (quoting In re Pennington, 581 P.2d 812 (Kan. 1978)). Accordingly, the

8 A copy of the Kansas state court’s Oct. 26, 2012 order, titled In re Inquisition, is being
submitted via a supplemental citation letter filed concurrently with this brief. See also
http://stlouis.cbslocal.com/2012/10/3 1/judge-orders-kan-newspaper-to-reveal-name-of-
commenter/ (providing background and summary of the facts of the case) (last visited
November 19, 2012).

? As explained above, in Mr. Brockmeyer’s case no punitive fate awaited the anonymous
commenter, and thus these protections are inapplicable here. Even if they did apply,
however, the Kansas case indicates that the subpoena should have been enforced.
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court enforced the subpoena and required the'news station to disclose the commenter’s
identity. | |

Likewise, here, even if the First Amendment and “Reporter’s Shield” law apply,
the information sought by Mr Brockmeyer is material, necessary, othervﬁse unavailable,
and will avoid a miscarriage of justice by allotwing him to mount an adequate defense and
receive a fair trial.

'E. The ~informati'on sought is not cumulative.

(’Fina.lly, the State argues that the information sought in the subpoena was
cumulative to other evidence at trial. This simply is not so. The anonymous commenter
indicated that the fateful shot was accidental and that Mr. Brockmeyer wept in response.
The potential testimony stands m stark contrast to the State’s evidence and arguments at
trial. Speclﬁcally, the prosecutors alleged that the shooting was mtent1onal they
presented witnesses who repeatedly denigrated the genumeness of Mr. Brockmeyer S
gnef—some d1scuss1ng the absence of tears—(R 64:17-18, 209:15-16, 224:23-24,.
237:7); and their closmg argument reiterated thlS theme R. 767:16- 768 3 769:19-22).
Obv1ously, the anonymous commenter’ s testlmony was completely the opposite of all

this.!® To now argue that his testimony would have been cumulative is simply incorrect.

10 The fact that one witness testified that Mr. Brockmeyer was “frantic, like weeping” (R.
102:19) hardly makes the anonymous witness’ testimony cumulative. The Record is
replete with the State’s emphasis on the lack of tears and the supposedly intentional
nature of the shot. The anonymous witness could have testified to the contrary.
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11 The Trial Court erred and violated the Confrontation Clause by permitting
the State to use a mere computer log to establish the chain of custody.

‘ At trial, the State relied on numerous pieces of evidence, the authenticity of which
was established primarily‘ by having witnesses read aloud from‘vcomputer generated logs
documenting who had handled the evidence and what had been done with it. Mr.
Broekmej'er;s counsel objected because various people listed in the log did not appear at
trial, thus he was unable to cross-examine them. The trial court overruled tnis objection.
On "appeal, Mr. Brockmeyer argues that this ruhng violated the guarantee of the
Confrontation Clause of the Sixth Amendment to the United States Constitution.

- The State s brief dmcusses the issue at great length The issue, however, is a
relatlvely simple one. The S1xth Amendment states that “[iln all cnmmal prosecutions,
the accused ehall enjoy the right . . . to be confronted with the witnesses agamst him.”
U.S. Const. amend. VI. The United States Supreme Court has made clear that the
Confrontation Clause applies to testimony used to. establish -a chain of custody.
Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009). Specifically, where the
government elects to introduce testimony to establish the chain of custody, that testimony
must be live: |

It is up to the prosecution to decide what steps in the chain

of custody are so’crucial as to require evidence; but what

testimony is introduced must ( if the defendant objects) be

introduced live.
Melendez-Diaz, 557 U.S. at 322 n.1 (emphasis addedj. Here, the computer log purported
to prove that each piece of evidence was untainted and properly transferred and handled.
It was thus testimonial—‘functionally identical to live, in-court testimony, doing

‘precisely what a witness does on direct examination.’” Melendéz-Diaz, 557 U.S. at 321

10
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(citation omitted);11 see also State v. Cribb, 31t) S.C. 518, 522, 426 S.E.2d _306, 309
(1992) (“Where the analyzed substance has passed through several hands, the evidence
must not_leave it to conjecture as to who had the substance and what was done with it
between the taking and the analysis.”) (citatioﬁ omitted).

Nearly all of the cases relied on by the State predate the High Court’s ruling in
Melendez-Diaz, and thus cannot overcome the clear rule venunciated in that case. The
only pest-Mete;?dez-Diaz case from Soeth'Ceroliha cited by the State is Stete v. Hatcher,
392 S.C. 86, 708 S.E.Zti 750 (2011). In Hatcher;,however, the issue of the Confrontation
Clause,was neither raised nor ruled upon. Thus it cannot dispose of the issue.,

Additionally, the State argues that any Cenﬂontaﬁon Clause vielation was
harmless because it did not contribute to the jury’s verdict:‘ This is not the case. The
: cumulative effect of this evidence was to give the impressiotx that the State had i)resented
a substantlal body of evidence. In fact, however in the absence of the ab111ty to cross-
_ examine the custodlans and techm01ans all that thls ev1dence did was violate the .
" Const1tut10n Ultlmately, because Mr. Brockmeyer was demed the nght to confront and

cropss-examme‘these absentee witnesses, the Constitution demands that his conviction be

" overturned.

11 The recent case of Williams v. lllinois, __ U.S. _, 132 S. Ct. 2221 (2012), does not
affect this rule and it provides little- guldance here F1rst that case was a bench trial,
which “makes a big difference in evaluating the likelihood that the factfinder mistakenly
based its decision on inadmissible evidence.” Id. at 2237 n.4. Second, the Court’s
holding—that an expert witness’ ‘explanation of the assumptions underlying her opinion
fell outside the scope of the Confrontation Clause—does not apply here. Id. at 2228.

11
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IOI. The Trial Court erred by .permitting the State to introduce an nnnecesshry‘
and prejudicial photograph of the defendant.

At trial, the State introduced an unnecessary photo of Mr. Brockmeyer to imply
that he was cold, heartless, and, ultimately, guilty. The law is clear that such photos

should be excluded. See State v. Brazell, 325 S.C. 65, 78, 480 S.E.2d 64, 72 (1997)

. (“Photographs calculated to arouse the sympathy or prejudice of the jury should be

excluded if they are irrelevant or not necessary to s,ubsténtiate material facts or
conditions.”). The State’s brief: concedes as much. See Resp. Brief at 35 (“A photograph
should be excluded if it is calculated to arouse the sympathy or prejﬁciice of the jury or is
irrelévanf or unneceésary to substantiate the‘ facts.”) (citing State v. Johnson, 338 S.C.
160, 169, 727 S.E.2d 740, 745 (2012)). Here‘, as explained in Mr, Brockmeyer’s initial
brief; the photo was unnecessary and prejudicial, and should have been excluded.

| ‘vBoth at tri.al and in its appellate brief, the State aréues that the i)hoto is relevant to

show “how he was acting.” See R. 256:15-18; Resp. Brief at 36. A photograph of

someone’s face, however, cannot show his actions. It can merely show what he looks

liké; which, in this éase, the State exploited for illicit purposes. The State also claims
that the photo corroborated other teétimony and evidence. Resp. Brief at 36-3 8. In other
words, the photo was cumulative and unnecessary. In light of the riék for unfair

\

prejudice, it should have been excluded.

12 The State’s motivation in introducing the photograph was revealed by its repeated use -
(see, g, R. 697:3-6), including in closing arguments (R. 769:19-22), to imply Mr.
Brockmeyer’s guilt and to prejudice the minds of the jury.

12
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IV.  The Trial Court erred by allowing the State to introduce héarsay taken from
the decedent’s cell phone.

At trial, tﬁe State introduced a photograph from Mr. Rae’s cell phone, including a
caption—written by an unknown auth'of——purporting to identify the ownership of two
firearms pictured. (See R. 439:19-25, 448:18-19.) The State could not establish when
this photograph was‘ talén, by whom, of who captioned it. Despite. the defense’s
objection 6n hearsay grounds, the trial court'admitted the photo without addressing thé
ﬁle prohibifingr hearsa& or explaining why it did not apply. The Triall Court thus
permitted ﬁeafsay gvidénce to establish a disputed issue: the ownérship of the weapon
that shojt Mr. Rae. | | |

Tﬁe State’s respéﬁsivé brief reviews ﬁnuch of the fecord?‘evidé‘née as to a single
undisputed and unreléte_d point, 'pamely that Mr., Bfoelqneyer héd te;mporary possession
of the firearm at some points during the eyening. See Resp.r Brief at 43-48. Mr.
Brockmeyer ‘acknov»vledged this fact, both at trial (R. 647:9-12) and in ﬁis initial ‘brief to
thié court. . The h’earéay caption, however, addressed a different question: the ownership
of the weapon. Clearly, thekprose'cutqr thought it Wa; ;1 significant issue.‘ His closing
-argument erhphasizqd both the ownership o'f tﬁe weapon and the content ,éf the photo
caption.” (R. 753:12—157) _The inclusion of hearsay evideﬂce in the ﬁrosedu‘t_or’s closing
- argument indicates that this issue was “a crucial piece of evidence” that “almost certainly .
affected the result of the trial and therefore could not be harmless.” State v. Davis, 371

S.C. 170, 182, 638 S.E.2d 57, 63 (2006).

13
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The State’s responsive brief concedes the uncertainty as to the caption’s author,
and acknowledges that it is subject to the hearsay rule, but argues that the error was
harmless. Resp. Brief at 49. The record, however, indicates otherwise. As noted above,
the prosecutor thought the issue was significant enough to merit discussion in his closing
argument. Furthermore, if the hearsay evidence was cumﬁlative, as the state claims, then
it was not harmless. State‘ V. jennz'ngs, 394 S.C. 473, 478-79, 716 S.E.2d 91, 94 (2011)
(““[I]t is precisely this cumulative effect which enhances the devastating impact of

improper corroboration.’”) (quoting Jolly v. State, 314 S.C. 17, 21, 443 S.E.2d 566, 569

- (1994)). Because the title of the photograph was prejudicial, inadmissible hearsay

admitted to prove the truth of a substantial issue in the case, its admission into evidence

was error and warrants reversal.

13 “The caption . . . was presumably placed there by someone other than the defendant
(Will) and probably the victim.” Resp. Brief at 49 (emphasis added).

14
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CONCLUSION

The trial court erred by denying Mr. Brockmeyer the ability to identify a witness

in his favor, by permitting a violation of the Confrontation Clause, by admitting an

unnecessary and impfoperly used photo, and by admitting hearsay. For the foregoing

reasons, Appellant requests that this court reverse and remand for a new trial.
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constitutional challenges to both the trial court's refusal to enforce a subpoena
concerning the identity of an internet commenter and the admission of certain
chain-of-custody testimony and other photographic evidence at trial. We affirm.

I

Appellant William Mark Brockmeyer and Nicholas Rae (the victim) knew each
other for seven or eight years before the shooting; the two met while working
together at a tree service company, and thereafter, they both served time in the
same prison facility.! On the night of the shooting, Brockmeyer, the victim, and
several mutual friends attended a house party and then visited a bar known as
Jager's Private Club in Lexington County, South Carolina. Because Jager's was a
private bar, only members and their guests were permitted to enter, and every
person who entered the bar was required to sign in. Among the group of friends
was Gina Brakefield, who saw both Brockmeyer and the victim carrying guns—the
victim had a large pellet gun and Brockmeyer carried a .380 caliber pistol. 2
According to several witnesses, Brockmeyer's demeanor at Jager's was’ agltated
and aloof

Upon arriving at Jager's, the group bought drinks, sat down at a table near the
dance floor and began talking, dancing, and hanging out. Thereafter, the victim
separated from the group and headed across the bar to challenge another patron,

. Amera Kabar, to a game of billiards. Although the victim claimed to be more
skilled than Kabar, the victim lost four consecutlve games of pool® and a total of
three hundred dollars in wagers to Kabar.* According to Kabar, the victim left the

! About three weeks before the shdoting, the victim moved to Lexington County
from Florida to live with Brockmeyer. At the time of the shooting, Brockmeyer
and the victim were living together in a hotel.

? Brakefield also testified that, after the group arrived at Jager's and began dancing,
she felt a small gun tucked in the waistband of Brockmeyer's pants and that
Brockmeyer commented, "it is hard to dance with a pistol in your pants."”
Additionally, at least three other witnesses testified they saw the victim with a
large pellet gun and Brockmeyer W1th a smaller pistol.

3 Kabar admitted she "kept [the games] close to keep him wanting to play me."

4 BJfockmeyer denied giving the victim three hundred dollars, claiming he gave the
victim just forty dollars.



pool table area to have a discussion with Brockmeyer before agreeing to the stakes
for each game. During the fourth game, Brockmeyer approached the pool table
and lifted his shirt to reveal the gun tucked into his waistband, threatening Kabar,
"This is how we do it." However, instead of becoming frightened, Kabar dropped
all pretense of unskillfulness and "ran the table," sinking all the remaining balls
without giving the victim another turn. Kabar testified that by the last game of
pool, the victim was intoxicated, and although he appeared disappointed, he
remained polite, thanking her and congratulating her on a "great game."

After finishing the pool games, the victim, clearly intoxicated,’ rejoined his friends
at their table. The victim was helped outside by a female friend. Several people
smoking outside the bar entrance saw the victim vomit and then sit down in a chair
on the front porch. Brockmeyer followed the victim through the bar and watched
him through the front doors of the bar. Still inside the bar, Brockmeyer pulled the
gun from his waistband, despite the attempts of another female friend to stop him.

Brockmeyer walked outside and knelt in front of the victim, who was slumped
over in a chair, asleep with his hands by his side. ‘Brakefield saw Brockmeyer
whisper in the victim's ear, raise his hand toward the victim's neck, and fire a shot.
Brakefield screamed, ran inside the bar, and shouted for someone to call 9-1-1.
Brockmeyer immediately exited the front porch arid headed towards the wooded
area behind the bar. The other people on the porch heard the shot and saw
Brockmeyer walking towards the woods immediately afterwards. Upon realizing
the victim had been shot, the witnesses left the porch, running through the bar and
out the back exxt before the police arrived.

Commotlon ensued, both 1n_s,1de and outside the bar, Several patrons surrounded
the victim and attempted to administer first aid: Brockmeyer reappeared several
minutes later, having removed his white Sean John brand t-shirt and wearing only
‘a tank-top undershirt. Police officers arrived shortly and began collecting evidence
and interviewing witnesses. That night, Brockmeyer offered several conflicting
explanations about what had happened, including that he was inside when the
victim was shot, that the victim committed suicide, and that "black guys" shot the -
victim. Brockmeyer was taken tothe police station for questioning where he
eventually admitted shooting the victim but claiméd the gun went off accidentally.
Brockmeyer was arrested and charged with murder and one count of possession of
a weapon during the commission of a violent crime. -

3 The autopsy revealed the victim's blood alcoliol concentration was 0.227 at the
time of death.
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At trial, Brockmeyer contended the shooting was an accident—he saw the victim
slumped over with the .380 pistol in his lap, and when Brockmeyer claimed he
reached for the gun, a shot went off. Brockmeyer admitted possessing the gun
earlier in the evening and disposing of it in the woods behind the bar after the
shooting. However, Brockmeyer claimed he only temporarily held onto the .380
pistol while the victim played pool (at the victim's request) and that he was
unarmed at the time he followed the victim outside. Brockmeyer contended he did
not realize the victim was hurt until after he disposed of the gun, and upon hearing
the victim was injured, he became very emotional because the two were close
friends. One witness, Mariko Clack, testified Brockmeyer was weeping and was
"really shaky and frantic" after he was told the victim had been shot.

The autopsy revealed the victim died as a result of a .380 caliber gunshot wound to
the neck. The pathologist testified the gunshot wound was a "hard contact” wound,
meaning the weapon was pushed firmly against the skin at the time the shot was
fired—so firmly as to leave a visible a muzzle imprint.

A jury convicted Brockmeyer of murder and the weapon charge, and Brockmeyer
was sentenced to an aggregate term of forty years in prison. Brockmeyer appealed,

and this matter was. transferred to this Court from the court of appeals pursuant to
Rule 204(b) SCACR.

1L

Brockmeyer argues the trial court committed reversible error in failing to grant his
motion to enforce a subpoena directed at a news media outlet. We disagree.

"[C]riminal defendants have the right to the government's assistance in compelling
the attendance of favorable witnesses at trial and the right to put before a jury

- evidence that might influence the determination of guilt." Pennsylvania v. Ritchie,
480 U:S. 39, 56 (1987). However, "the Sixth Amendment does not by its terms
grant to a criminal defendant the right to secure the attendance and testimony of
any and all witnesses." United States v. Valenzuela-Bernal 458 U.S. 858, 867
(1982). Rather, to demonstrate a Compulsory Process Clause violation, an
appellant must make some plausible showing of how the testimony of an absent
witness would have been both material and favorable to his defense. 1d.

Less than twenty-four hours after the shooting, a news article about the shooting
was published on a website operated by WLTX, a local television station. The
WLTX website allows users to establish an account which they may use to post
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comments and exchange messages on the WLTX website. The online registration
process requires a person to submit his or her gender, year of birth, and zip code,
and, for users who wish to access discussion forums and sharing pages, the user's’
name and email address are also required. The WLTX Privacy Notice, which all
users had to accept, included a notification that WLTX could release user
information "if required to do so by law or if, in [WLTX's] business judgment,
such disclosure is reasonably necessary to comply with legal process."

The day after the shooting, someone using the pseudonym "AndTheTruth" posted
the following comment on the WLTX website in response to the online article
about the shooting:

Were you there, did you see what happened, did you see the tears on
his young confused face when he realized he had just accidentally
killed his friend...

-God makes provision for an accidental or carelessly caused death.
Judge not, and ye shall not be judged:

-My Heart & Prayers go out to both‘ families & all of my friends who
had to see this happen, may God be with you all...

The theory of Brockmeyer's defense was that the shooting was an accident.
Brockmeyer wanted evidence supporting his claim of accident and being
emotionally upset after the shooting. Brockmeyer contends the anonymous

~ comment suggests its author had direct knowledge of the incident and supports
Brockmeyer's claim of an accidental shooting. Accordingly, Brockmeyer wished
to explore the p0551b111ty that the commenter might be a potential defense witness
and served WLTX with a subpoena seeking the followmg 1nformat10n

Any and all registration information for the username "' AndTheTruth"
that replied on July 12, 2010 @ 1:36 AM EDT to the news article
regarding William Mark Brockmeyer being charged with the shootlng
death of [the V1ct1m]



1020

WLTX objected to the subpoena, arguing the commenter's identity was protected
anonymous speech under the First and Fourteenth Amendments.® Brockmeyer
acknowledged the position of WLTX in the abstract, but insisted that his
constitutional right to a fair trial required disclosure of the identity of the
anonymous commenter.’

Based on WLTX's objection, Brockmeyer thereafter filed a motion to enforce the '
subpoena, contending he was entitled to explore potential witnesses and present a
defense by virtue of the Sixth and Fourteenth Amendments. At the pre-trial
motion hearing, defense counsel explained:

- Basically the defense, in exploring [Brockmeyer's] defense in this
case, wanted to have the information about this witness so we could
potentially talk to them [sic] to see if they [sic] could be a mitigating
witness or a defense witness in this matter. .

Brockmeyer argued his right to present an accident defense was "way more
important" than any right asserted by WLTX, including the anonymous

8 "Congress shall make no law . . . abridging the freedom of speech, or of the
press[.]" U.S. Const. amend. I. "'[A]n author's decision to remain anonymous . . .
is an aspect of the freedom of speech protected by the First Amendment."
Enterline v. Pocono Med. Ctr., 751 F. Supp. 2d 782, 787 (M.D. Pa. 2008) (quoting
MclIntyre v. Ohio Elections Commission, 514 U.S. 334, 342 (1995)). "This is
because 'the interest in having anonymous works enter the marketplace of ideas
unquestionably outweighs any public interest in requiring disclosure as a condition
of entry." Id. Indeed, "[i]t is clear that speech over the internet is entitled to First
Amendment protection” and that "[t]his protection extends to anonymous internet
speech." Doe v. Cahill, 884 A.2d 451, 456 (Del. 2005)." While the position of
WLTX has merit, the present situation was not easily resolved, for Brockmeyer's
right to a fair trial was implicated, thus creating a tension between constitutional
protections. - .

7 Although neither of the parties addresses the issue of whether WLTX had
standing to assert a First Amendment challenge on behalf of the anonymous
commenter, other courts have found a news station has standing in similar
circumstances. See, e.g., Enterline, 751 F.Supp.2d at 784-86 (finding, as a matter
of first impression, that a newspaper had third-party standing to assert free speech
rights of individuals posting to (a or the) newspaper's online forums).
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. commenter's First Amendment rights. Brockmeyer contended he had no other
means to procure the information sought.® WLTX countered that to the extent the
anonymous commenter actually witnessed the shooting, his or her identity was
ascertainable from other sources, given the exhaustive witness list the State
provided to Brockmeyer :

In this regard, Jager's, a private bar, required each customer sign in upon entering
the bar. Law enforcement obtained the sign-in list of everyone who entered the bar
on the night of the shooting. At the motion hearing, defense counsel admitted. the
State had provided the defense with a copy of the sign-in list from the mght of the
shootmg -

The trial judge noted the competing interests at issue— specifically, Brockmeyer's

constitutionally guaranteed rights and an anonymous speaker's First Amendment
right not to reveal his or her identity. However, because disclosure of the -
anonymous commenter's identity could potentially produce testimony only if the
commenter was present at the scene, and because the defense had previously been
given a list of all persons who signed in as a client at the bar on the night of the
shooting, the trial court concluded that, if the information exists, it was readily
available through other means. As a result, the trial judgé declined to enforce the
subpoena at that time.” However, the trial court directed the State to further assist
the defense following the hearing to ascertain the identity of certain witnesses
whose signatures were illegible on the bar sign-in list. The State agreed, promising
~ t0 do so by the end of that day. The issue was not mentioned again.

4

8 Brockmeyer also argued the anonymous commenter's acceptance of the terms of
the WLTX Privacy Notice constituted a waiver of all privacy rights. Because the
trial court did not rule on this argument, it is not preserved for appellate review and
we do not reach it.

? We also note the trial court correctly held the commenter s privacy is not
privileged‘under the news media shield law, finding the shield law was not
applicable because the information was not source information but rather voluntary
expression by an anonymous person. See S.C. Code § 19-11-100(A) (providing
that a news reporter "has a qualified privilege against disclosure of any
information, document, or item obtained or prepared in the gatherlng or
dissemination of news.").
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. At trial, Brockmeyer did not renew his motion to enforce the subpoena or argue to
the trial judge that he still required this information. On appeal, Brockmeyer asks
the Court to reverse his conviction, arguing he is constitutionally guaranteed the -
right to compel witnesses in his favor and that he was denied that right by the trial
court's refusal to enforce his subpoena directing WLTX to disclose the anonymous
commenter's registration information. -

This Court has not specifically addressed whether and under what circumstances -
the right to anonymity must give way to other constitutionally protected interests,
such as a criminal defendant's rights under the Sixth Amendment's Compulsory
Process Clause. Both parties urge the Court to adopt a four-part standard for
evaluating a subpoena that seeks the identity of an anonymous Internet user who is
not a party to the underlying litigation:

(1) the subpoena seeking the information was issued in good falth and
-not for any improper purpose,

(2) the information sought relates to a core claim or defense,

(3) the identifying information is directly and materlally relevant to
that claim or defense, and : :

(4) the information sufficient to establish or to disprove that clalm or
defense is unavailable from any other source.

Doe v. 2TheMart.com Inc., 140 F.Supp.2d 1088, 1095 (W.D. Wash. 2001)."

Although Brockmeyer presents a compelling argument for the disclosure of the -

commenter under the circumstances presented, we decline to reach this issue on
issue preservation grounds. We have no way of properly evaluating Brockmeyer's
continuing need for the information he sought to subpoena following the trial

19 Courts have adopted varying iterations of this test, but, for the most part, they are
similar—they involve striking a balance between competing interests and require -
the party seeking evidence to make a showing of good faith, materiality, relevancy
and unavailability from another source. See, e.g., 2TheMart.com Inc., 140
F.Supp.2d at 1095 (noting the adopted test "provides a flexible framework for
balancing the First Amendment rights of anonymous speakers with the right of
civil litigants to protect their interests through the litigation discovery process");
Cahill, 884 A.2d at 460 (setting forth "the appropriate test by which to strike the

" balance" between the right to exercise free speech anonymously and the right to

obtain the identity of the anonymous speaker).
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judge's instructions for the solicitor to-take additional steps to assist the defense in
identifying everyone at Jager's on'the night of the shooting. This is so because
Brockmeyer failed to renew his motion at the outset of trial. - Thus, Brockmeyer
has failed to provide this Court with a sufficient record on appeal to evaluate this
assertion of error. See Harkins v. Greenville Cnty., 340 S.C. 606, 616, 533 S.E.2d
886, 891 (2000) (finding it impossible to evaluate the merits of certain issues
because the Appellant failed to include the relevant material in the record on
appeal); Crestwood Golf Club, Inc. v. Potter; 328 S.C. 201, 215, 493 S.E.2d 826,
834 (1997) (noting an appellant bears the burden of prov1d1ng a sufficient record to
review his assertions of error). :

However, even assuming the trial court erred in not requiring dlsclosure of the
anonymous commenter's identity, the etror would not be reversible. Brockmeyer is
unable to show he was prejudiced by the trial judge's denial of his motion to -
enforce the subpoena. More to the point, evidence of an accidental shooting and
Brockmeyer's distraught state was presented. Brockmeyer testified that the -
shooting was an accident and that he was "in shock" afterwards. More
importantly, Mariko Clack, who was among the-group of friends with Brockmeyer
and the victim on the night of the shooting, testified that Brockmeyer was Weeplng
and was "really shaky and frantic" after the shootlng Thus, any error was
harmless because even assumlng the anonymous commenter testified to that effect,
it would have been cumulative.”! See State v. Commander, 396 S.C. 254, 263, 721
S.E.2d 413, 418 (2011) ("To warrant reversal based on the admission or exclusion
of evidence, the appellant must prove both the error of the ruling and the resulting
prejudice, i.e., that there is a reasonable probability the jury's verdict was

1 Assuming the anonymous commenter was present and actually witnessed the
shooting, he orshe would not have been able to testify that the killing "was an
accident." Any testimony would have been limited to what the witness observed,
~ with the ultimate decision of murder or accidental killing to be decided by the jury.
~ See Rule 602, SCRE ("A witness may not testify to a matter unless . . . the witness
. has personal knowledge of the matter."); State v. Commander, 396 S.C. 254, 269,
721 S.E.2d 413, 421 (2011) (finding testimony in the form of a legal conclusion is
generally improper); State'v. Wise, 359 S.C. 14, 27, 596 S.E.2d 475, 481 (2004) (a
defendant is prohibited from directly eliciting the opinion of lay witnesses about
the ultimate issue to be decided by the jury). .
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influenced by the challenged evidence or the lack thereof."). In sum, the issue is
not properly preserved, but in any event, any error in the trial court's refusal to
enforce the subpoena would not constitute reversible error.

I11.

“Brockmeyer argues statements of certain non-testifying evidence custodians found
‘in computerized chain-of-custody logs were introduced indirectly at trial in
violation of the Confrontation‘Clause of the Sixth Amendment. Brockmeyer
argues this constitutional violation invalidated the chain of custody and rendered
the related evidence inadmissible. We disagree.

"The admission of evidence is within the discretion of the trial court and will not
be reversed absent an abuse of discretion."' State v. Hatcher, 392 S.C. 86, 91, 708
S.E.2d 750, 753 (2011) (quoting State v.- Pagan, 369 S.C. 201, 208, 631 S.E.2d
262,265 (2006)). " An abuse of discretion occurs when the conclusions of the trial
court either lack evidentiary support or are controlled by an error of law." Id.

The Sixth Amendment to the United States Constitution guarantees that "[i]n all
criminal prosecutions, the accused shall enjoy the right . . . to be confronted with
the witnesses against him." This procedural protection applies in both federal and
state prosecutions by virtue of the Fourteenth Amendment. Pointer v. Texas, 380
U.S. 400, 406 (1965).

In Crawford v. Washington, the Supreme Court unanimously found the criminal .
defendant's Confrontation Clause rights had been violated by the admission into
evidence a tape recording of a nontestifying person's "testimonial” statement to
police. 541 U.S. 36, 68-69 (2004). Crawford changed the law to prohibit the
admission of testimonial, out-of-court statements unless two conditions are met:
the witness is unavailable at trial and the defendant had a prior opportunity to
cross-examine the witness. Id. at 68. Although Crawford applies whenever
"testimonial evidence is at issue," the Supreme Court emphasized that
"riontestimonial” evidence is exempted from Confrontation Clause scrutiny
altogether. Id.

Thereafter, in Melendez-Diaz v. Massachusetts, the Supreme Court found sworn
certificates from forensic analysts, which were admitted at trial to attest that the
substance seized from the criminal defendant was cocaine, were testimonial in
nature and thus subJ ect to the Confrontation Clause. 557 U.S. 305, 311 (2009).
The Supreme Court noted "the sole purpose of the affidavits was to provide 'prima
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facie evidence of the composition, quality, and the net weight' of the analyzed
substance," and held that the analysts were "witnesses" for the purposes of the

- Confrontation Clause and that the testimonial statements were "against" the
criminally accused because they proved a fact necessary for his conviction—
namely, that the substance he possessed was cocaine. Id. at 311-12. However, the
Supreme Court also noted "[W]e do not hold, and it is not the case, that anyone
whose testimony may be relevant in establishing the chain of custody, . . . must
appear in person as part of the prosecution's case." Id. at 311 n.1. Although "'it is
the obligation of the prosecution to establish the chain of custody,' this does not

mean that everyone who laid hands on the evidence must be called." Id. Indeed,

" ™gaps in the chain of custody normally go to the weight of the evidence rather than

its admissibility." Id. (quoting United States v. Lott, 854 F.2d 244, 250 (7th Cir. -
1988)). ' :

Two years later, the Supreme Court decided Bullcoming v. New Mexico, 131 S.Ct.
2705 (2011). Bullcoming was convicted of driving under the influence. The trial
court admitted in evidence a lab report indicating his blood alcohol concentration
(BAC) was at "an inordinately high level." Id. at 2710. The lab analyst who
prepared the report was not available to testify, and counsel objected to the
introduction of the lab report because it violated Bullcoming's right to confront his
accuser. The Supreme Court agreed, rejecting New Mexico's reliance on the

business record exception to rules against hearsay, and reversed the conviction. Id.
at 2710-13. ' :

Concurring separately in Bullcoming, Justice Sotomayor emphasized that the BAC
report at issue was testimonial in nature because its "'primary purpose' is
evidentiary," and therefore the Sixth Amendinent's Confrontation Clause was’
triggered. Id. at 2719. Further, Justice Sotomayor noted that "in the Confrontation
Clause context, business and public records 'are generally admissible absent
confrontation because—having been created for the administration of an entity's
affairs and not for the purpose of establishing or proving some fact at trial—they
are not testimonial."' 1d. at 2720 (quoting Melendez-Diaz, 557 U.S. at 325)
(emphasis added). '

In short, the Confrontation Clause analysis turns on whether the challenged out-of-
court statement is testimonial. Indeed, the Confrontation Clause "applies to
'witnesses' against the accused—in other words, those who 'bear testimony."
Crawford, 541 U.S. at 51 (citing 2 N. Webster, An American Dictionary of the -
English Language (1828)); see Michigan v. Bryant, 131 S. Ct. 1143, 1153 (2011)
("We therefore limited the Confrontation Clause's reach to téstimonial statements
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...."). Only testimonial statements "cause the declarant to be a 'witness' within
the meaning of the Confrontation Clause." Davis v. Washington, 547 U.S. 813,
821 (2006) (citing Crawford, 541 U.S. at 51). "It is the testimonial character of the -
statement that separates it from other hearsay that, while subject to traditional

limitations upon hearsay evidence, is not subject to the Confrontation Clause." Id.

Under the primary purpose analysis required by the Confrontation Clause, where
the primary purpose of an out-of-court statement is to serve as evidence or "an out-
of-court substitute for trial testimony," the statement is considered testimonial.
Bullcoming, 131 S. Ct. at 2721-23 (Sotomayor, J., concurring). However, "[w]here
no such primary purpose exists, the admissibility of a statement is the concern of
state and federal rules of evidence, not the Confrontation Clause." Michigan v.
Bryant, 131 S. Ct. at 1155; see, e.g., Melendez-Diaz, 557 U.S. at 324 ("Business
and public records are generally admissible absent confrontation not because they
qualify under an exception to the hearsay rules, but because—having been created
for the administration of an entity's affairs and not for the purpose of establishing
or proving some fact at trial—they are not testimonial." (emphasis added)); Davis,
547 U.S. at 822 ("Statements are nontestimonial when made in the course of police
interrogation under circumstances objectively indicating that the primary purpose
of the interrogation is to enable police assistance to meet an ongoing emergency.").

In determining the primary purpose of the out-of-court statement, "the relevant
inquiry is not the subjective or actual purpose of the individuals involved in a
particular encounter, but rather the purpose that reasonable participants would have
had, as ascertained from the individuals' statements and actions and the
circumstances in which the encounter occurred." Bryant, 131 S. Ct. at 1156. "In
making the primary purpose determination, standard rules of hearsay, designed to
identify some statements as reliable, will be relevant." Id. at 1155. Thus,
"[d]ocuments kept in the regular course of business may ordinarily be admitted at
trial despite their hearsay status." Melendez-Diaz, 557 U.S. at 321 (citing Fed. R.
Evid. 803(6)).

Recently, the Fourth Circuit Court of Appeals examined the Supreme Court's
Confrontation Clause jurisprudence—including Crawford, Melendez-Diaz, and
Bullcoming—and concluded "'the chain of custody is not relevant when a witness
identifies the object as the actual object about which he testified." United States v.
Summers, 666 F.3d 192, 201 (4th Cir. 2011) (quoting United States v. Phillips, 640
~ F.2d 87, 94 (7th Cir. 1981)). "Establishing a strict chain of custody 'is not an iron-
clad requirement, and the fact of a missing link does not prevent the admission of
real evidence, so long as there is sufficient proof that the evidence is what it
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purports to be and has not been altered in any material respect." Id. (quoting
United States v. Ricco, 52 F.3d 58, 61-62 (4th Cir. 1995)). "The [trial] court's role
is merely to act as a gatekeeper for the jury, and the proponent of the evidence
need only make a prima facie showing of its authenticity." Id. (citing United States
v. Vidacak, 553 F.3d 344, 349 (4th Cir. 2009))."

On appeal, Brockmeyer challenges the admission of certain evidentiary items on
the grounds that the State failed to call to the witness stand every evidence
custodian to testify about the chain of custody. Specifically, Brockmeyer
challenges the admission of (1) a t-shirt Brockmeyer was wearing on the night of
the shooting (State's Exhibit #25); (2) a spent shell casing recovered near the
victim's body (State's Exhibit #28); (3) a magazine from a .380 semiautomatic
pistol recovered at the scene (State's Exhibit # 30); (4) a Ceska .380 semiautomatic
pistol discovered near the back fence of the Jager's property (State's Exhibit #48);
and (5) a fired projectile and jacket recovered from the victim's body during the
autopsy (State's Exhibit #53).

At trial, the State called Investigator Day, who testified that during the course of
his investigation he collected the following from the scene: Brockmeyer's t-shirt, .
the spent shell casing, the pistol magazine and the .380 caliber semiautomatic .
pistol. Following authentication by Investigator Day, photographs of each item
were admitted without objection. Thereafter, the State moved for admission of the
items into evidence. Defense counsel objected to the admission of the items,
arguing the State failed to lay a "sufficient chain of custody or foundation."
Notably, Brockmeyer's objection to the admission of these items was based solely
on the allegedly insufficient foundation—not a Confrontation Clause violation.

The trial judge overruled the objections, finding a proper foundation was laid by
Investigator Day's testimony identifying each item as the item he collected.
Thereafter, outside the presence of the jury, the following colloquy took place
between defense counsel and the trial judge:

12 Although phrased in slightly different terms, we find the Fourth Circuit's
analysis in Summers is consistent with this Court's decision in State v. Hatcher,
392 S.C. 86, 708 S.E.2d 750 (2011) (finding the State need not establish the
identity of every person handling evidence items in all circumstances, but rather
the appropriate standard is whether, in the discretion of the trial judge, the State
has established the chain of custody as far as practicable).
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The Court: I have overruled the defense objections to the chain of
custody based on the State providing sufficient evidence to
demonstrate a reasonable assurance that the items were the same as
when collected. I do that based on State versus Hatchell"” [sic]. . . .
[I]n these various matters that you objected to, [the witness] testified
that he himself collected it and testified that they were in the same
condition when he put them in the sealed containers. So I have some
concerns about what is the basis for your objection.

[Defense Counsel]: J udge, he has absolutely no idea what has
happened with any of these items. Our position would be that they are

fungible items. In other words, there is not a big difference—
r -

‘The Court: My ruling is only as to this stage, you understand. W
will deal with it as we go along as to what, if anything, occurred.

[Defense Counsel]: Yes, sir. Quite honestly, I think at this point if
they are in, that maybe chain of custody arguments in the future are
inapplicable. That's why I objected to them at this point in time. I
think they would have had to gone [sic] through the chain of custody
before they ultimately introduced those.

The Court: I respectfully disagree. I will not tell the solicitor how to

. try his case. Obviously, he has got to finish his chain of custody. The
only thing I am telling you at this.time it was appropriate that these
items be introduced based on his testimony. He said he found them.
He did it with the same thing. Now, I assume they will offer
testimony as to what occurred in the interim. We will see.

Thereafter, the State offered the testimony of Investigator Troy Crump, who
testified that he was present at the autopsy and collected a fired projectile
recovered from the victim's body (State's Exhibit #53). After a photograph of the
projectile was admitted without objection, the State submitted the projectile itself
for admission into evidence. As with the previous items, defense counsel objected
to the admission of the projectile based on "insufficient foundation because of the

13 State v. Hatcher, 392 S.C. 86, 708 S.E.2d 750 (201 1).
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chain of custody." Again, no Confrontation Clause objection was raised. The trial
judge overruled the objection and the fired projectile was admitted.

Thereafter, to establish a foundation for later admitting forensic analyses of the
items, the State further developed the chain of custody for each piece of evidence.
Investigator Crump testified that the autopsy pathologist recovered the projectile,
placed it in a bottle, heat-sealed the bottle inside a plastic bag, and initialed and
dated the seal. Investigator Crump testified that, immediately upon the conclusion
of the autopsy, he took custody of the sealed bag containing the projectile,

~ transported it directly to the Lexington County Sheriff's Department (LCSD)
facility, and stored it in a secure laboratory overnight."* Investigator Crump
testified that, as soon as the evidence storage facility opened the following
morning, he retrieved the projectile from the lab and gave it to an evidence
custodian. Investigator Crump testified that, at the time he transferred custody to
the evidence room, the plastic bag containing the proj jectile had not been opened,
altered or mampulated

Margaret Harmon, an LCSD evidence custodian, verified that she received the
fired projectile from Investigator Crump along with various items from
Investigator Day, including the t-shirt, the shell casing, the pistol and the
magazine. Harmon testified that each item was sealed with tamperproof tape and
that, at the time she received them, no one had opened, altered, or manlpulated any
of the containers.

The solicitor then asked Harmon to recite the chain of custody for each item.:
Referring to the LCSD chain-of-custody log, defense counsel objected to Harmon's
testimony, arguing her testimony constituted inadmissible hearsay. Specifically,

Regardlng the security of the laboratory, the State presented the testimony of
Lieutenant Scottie Frier, the supervisor of the LCSD crime scene laboratory, who
testified that the laboratory is secure and can be accessed only by himself,
Investigator Day, Investigator Crump and seven other crime scene investigation
employees. Lieutenant Frier testified he did not touch the fired projectile while it
was stored overnight in the laboratory and that it is the practice of the crime lab
employees not to touch or handle any evidence unless specifically involved in the
investigation. Additionally, the State went so far as to present the testimony of
each of the other seven LCSD crime scene investigation employees—Renee
Strickland, Glen Ross, Michael Phipps, Shelby Derrick, D.I. Blackwell, and Duane
Johnson—each of whom testified that they did not touch, handle, manipulate, or
alter the plastic bag or fired projectile in any way while it was stored in the lab.
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counsel asserted it was improper for Harmon to read from the custody logs because
they were not subject to the business records exception of Rule 803(6), SCRE.
Notably, as with Brockmeyer's objection to the admission of the items themselves,
this objection failed to allege a Confrontation Clause violation.

The trial judge overruled Brockmeyer's hearsay objection, finding law enforcement
agencies are entitled to avail themselves of the business records exception and that
these chain-of-custody records were kept in the normal course of business. The
trial judge concluded Harmon's testimony was admissible.

Regarding the pistol magazine, Harmon testified the item had remained in the
continuous custody of the LCSD evidence facility from the time it was initially
submitted by Investigator Day until it was brought to court for trial. Harmon
testified that she or Candy Kyzer, another LCSD evidence custodian, released the
t-shirt, the shell casing, the pistol, and the recovered projectile to Investigator Day,
who transferred all four of those items to Amy Stephens of the South Carolina Law
Enforcement Division (SLED) on July 14, 2010. Kyzer did not testify.

In further developing the chains of custody, the State offered the testimony of Amy
Stephens, a forensic technician in the evidence control department at SLED.
Referring to the SLED chain-of-custody report, Stephens testified that she accepted
the t-shirt, the pistol, the shell casing, and the fired projectile from Investigator
Day, and that she immediately transferred those items to the firearms evidence

- intake storage. Although the SLED chain-of-custody reports were not offered into
evidence, defense counsel objected to Stephens' testimony reciting the information
contained the reports on the basis that it was hearsay. Additionally, for the first
time, defense counsel alleged a Confrontation Clause violation under the rule set

" forth in Crawford. The trial judge asked defense counsel to clarify the objection:

The Court: I have ruled that [Stephens] is entitled to use these
records. What other—what other objection? As an example, she has
used about 15 names. Are you suggesting the State needs to call in
every one of those witnesses?

[Defense Counsel]: No, sir. Judge, I would think that the chain of
custody would be complete for our purposes as to the last person who
tests it. .... I don't have a problem if they stop with whatever
forensic scientist in the end that they plan on calling to testify.

The trial judge overruled the objection, stating Stephens "is entitled to use the
records, but that takes care of it," implicitly finding the testimony did not implicate



the Confrontation Clause. Thereafter, the relevant chains of custody were
developed as follows.

"T-Shirt

Stephens testified the t-shirt was retrieved from storage by Lisa Waananen'® on
July 15, 2010, and submitted to trace evidence examiner Ila Simmons to be tested
for the presence of gunshot residue (GSR). Simmons testified she recognized the
t-shirt because it was marked with her laboratory identification number, the item
number, her initials, and the date she performed the analysis. Simmons further
testified the t-shirt was in a sealed container when she received it and that she
performed particle lifts from the t-shirt and examined those for the presence of
GSR.'® Stephens testified that Simmons returned the t-shirt to the SLED storage
room on August 11, 2010, where it remained until it was released to forensic
technician Betty Butler on October 20, 2010, for further testing.

Butler testified the t-shirt was in a properly sealed container when she received it
and that it had not been tampered with. Butler testified she took DNA swabs from
the t-shirt to test for possible blood or skin cells, then she re-sealed and initialed
the box, and returned it to the evidence control department.”

Stephens confirmed that Butler returned the t-shirt to the evidence control
department in a properly re-sealed container on October 25, 2010, following
completion of the DNA testing, and the t-shirt was returned to Candy Kyzer of
LCSD on December 1, 2010.

Pistol, Shell Casing, and Fired Projectile:

Again referring to the SLED chain-of-custody report, Stephens testified the .380
caliber pistol, the shell casing, and the fired projectile were retrieved from the
evidence control department'® for testing on July 23, 2010. Although all three .

131 isa Waananen did not testify. '
16 Simmons' particle lift analysis (State's Exhibit #69) was admitted without
objection, and the results of those tests are not the subject of this appeal.

'7 At trial, the DNA swabs Butler obtained were admitted over defense counsel's
objection. on the basis of Crawford; however, Brockmeyer does not challenge the
admission of this DNA evidence on appeal.

18 Stephens' testimony indicated that she did not personally transfer the items to
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items—the pistol, the shell casing, and the fired projectile—were eventually
transferred to forensic scientist Michelle Eichenmiller for ballistics testing, the
pistol was first transferred to Butler for DNA testing. Butler testified the package
containing the pistol was properly sealed and secured when she received it and that
she swabbed the pistol for traces of DNA, re-sealed and initialed the container,
then transferred the pistol to Michelle Eichenmiller for ballistics testing. '

Michelle Eichenmiller, a firearms analyst for SLED, testified that she received the
pistol, the shell casing, and the fired projectile, and at the time of her receipt, each
jtem was in a sealed, taped package and had not been tampered with or altered.
Eichenmiller testified that through laboratory testing, she was able to determine
that the projectile recovered during the autopsy and the shell casing found near the
victim's body were both fired by the pistol—State's Exhibit #48. Following
Eichenmiller's examination, Stephens testified, the items were returned to the
SLED evidence control department and were subsequently returned to Candy
Kyzer at the LCSD.

Defense counsel objected to the testimony of both Stephens and Eichenmiller on
the basis of hearsay and, for the first time, defense counsel alleged a Confrontation
Clause violation under Crawford":

[Defense Counsel]: Judge, I would simply renew my previous
objections under the chain of custody.

The Court: With reference to this issue[], let me hear your specific
objection.

[Defense Counsel]: Under the chain of custody, under the proper
foundation, and then also under Crawford versus Washington.

The Court: Where is it that you allege is a deficiency in the chain of

Eichenmiller; rather, SLED evidence technicians Nikki Perry Hughes and Doris
Yarborough retrieved the items from storage and transferred them to Eichenmiller
and Butler. Neither Hughes nor Yarborough testified.

1 Although defense counsel specifically referenced Crawford in objecting to
Stephens' testimony, counsel never identified the particular out-of-court statement
alleged to violate the Confrontation Clause. Moreover, in overruling the objection,
the trial judge ruled only that Stephens' testimony did not constitute hearsay; he did
not rule on the constitutional issue and counsel did not bring that omission to the
trial judge's attention.



custody? .... I want to hear with specificity what is your objection
to this particular testimony?

[Defense Counsel]: Just the laying of the foundation and the chain of
custody on the items that she is testifying to.

The Court: You keep referring to the chain of custody. Where is it in.
your opinion [deficient]?

[Defense Counsel]: Judge, the same things I testified [sic] to as to
hearsay and the business records exception that Your Honor had ruled
upon previously. I believe I am required to renew it at this point in
time.

The Court: On the business [record exceptlon] only. Okay. My
ruling on that speaks for the record.

Brockmeyer now argues that various law enforcement personnel listed within the
chain-of-custody logs did not testify at trial in violation of the Confrontation
Clause, thus rendering the admission of the t-shirt, the shell casing, the magazine,
the .380 plstol and the fired projectile reversible error. We reject this argument for
several reasons.

We first find Brockmeyer's claim is not preserved for appellate review. Although
Brockmeyer objected to the admission of the t-shirt, the shell casing, the magazine,
the .380 pistol, and the fired projectile, none of Brockmeyer's initial objections
alleged a Confrontation Clause violation; rather, Brockmeyer challenged only the
sufficiency of the foundation for admitting each item. The issue of whether
evidence is admissible under "state-law requirements regarding proof of
foundational facts" is distinct from the issue of whether a defendant's Sixth
Amendment confrontation right was violated. See Williams v. Illinois, 132 S.Ct. .
2221, 2243 (2012) ("[X]f a statement is not made for 'the primary purpose of
creating an out-of-court substitute for trial testimony,' its admissibility 'is the
concern of state and federal rules of evidence, not the Confrontation Clause."
(quoting Bryant, 131 S.Ct. at 1155)). Thus, on appeal, Brockmeyer may not
bootstrap a Confrontation Clause objection onto his objection to the State's proof
-of foundational facts. Although Brockmeyer eventually raised Confrontation
Clause objections, those objections were untimely as to the admission of the items
themselves and do not preserve for appellate review the issue of whether that
evidence was properly admitted. See State v. Aldret, 333 S.C. 307, 312, 509
S.E.2d 811, 813 (1999) (finding where a defendant failed to call an alleged error to
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the trial judge's attention at the first opportunity to do so, the defendant is
procedurally barred from raising the issue on appeal).

In any event, the challenged testimony referring to certain statements of other non-
testifying evidence custodians in the chain-of-custody logs was admissible as a
matter of state law and would not raise Confrontation Clause concerns. Therefore,
the admission of the challenged non-fungible items was proper, notwithstanding
Brockmeyer's inability to confront each custodian who handled the evidence.

"Hearsay is a statement, which may be written, other than one made by the
declarant while testifying at trial, offered in evidence to prove the truth of the
matter asserted." In re Care & Treatment of Harvey, 355 S.C. 53, 61, 584 S.E.2d
893, 897 (2003) (citing Rule 801, SCRE). "Hearsay is not admissible unless there
is an applicable exception." Id. at 61-62, 584 S.E.2d at 897 (citing Rule 802,
SCRE). The business record exception reads, in pertinent part:

A memorandum, report, record, or data compilation, in any form, of
acts, events, conditions, or diagnoses, made at or near the time by, or
from information transmitted by, a person with knowledge, if kept in
the ¢course of a regularly conducted business activity, and if it was the
regular practice of that business activity to make the mémorandum,
report, record, or data compilation, all as shown by the testimony of
the custodian or other qualified witness . . . .

Rule 803, SCRE.

At trial, Harmon testified that she was responsible for storing, tracking the physical
custody, and maintaining control of all of the evidence collected by investigators -
and crime scene personnel. She testified that the record of who possessed each
piece of evidence is referred to as a chain of custody and that the chain of custody
paperwork accompanies the evidence as it is transferred. Harmon testified that,
when evidence is first submitted to the LCSD facility, an evidence custodian
verifies the identity of each item and ensures it is accompanied by a chain of
custody form. The evidence custodian then enters the tracking information into a
computer system and stores the evidence until it is released for testing or sent to
court. Harmon testified that the chain of custody form is "basically . . . keeping
track of who touches it and what happens to the evidence," and that the custody -
forms and data are maintained in the normal course of business. -

Stephens testified at trial that she is a forensic technician in the SLED evidence
control department and that she is responsible for logging in, packaging, and



transferring evidence for forensic analysis in criminal cases. Stephens testified that
it is SLED's practice to maintain electronic chain-of-custody records which
document every location and person that handles or touches evidence.

We find the facts of this case demonstrate that the evidence logs were kept as .
business records for the purpose of identifying and storing evidentiary items. We
find the trial judge properly determined the chain-of-custody reports-fall within the
hearsay exception in Rule 803(6), SCRE, and that the evidence custodians'
testimony about the chains of custody was admissible. Critical to admissibility of
the chain-of-custody records here is their non-testimonial nature. Regarding the. .
Confrontation Clause analysis, these chains of custody were not created "for the -
sole purpose of providing evidence against the defendant." Melendez-Diaz, 557
U.S. at 323. Indeed, the evidence logs do not purport to prove any fact necessary
to the conviction, and the custodians who did not testify were in no manner
involved in the testing or analysis of the recovered items; thus, the statements by’
non-testifying custodians contained in the chain-of-custody logs are not testimonial
in nature because their "primary purpose" is not to constitute evidence in a criminal
trial. Because we find these statements are not testimonial, they are exempt from
Confrontation Clause scrutiny. See Bullcoming, 131 S.Ct. at 2270 (Sotomayor, J.,
‘concurring) ("[B]usmess and public records 'are generally admissible absent
confrontatlon "). :

Having determmed there was no Confrontation Clause violation, the issue e of the
admissibility of testimony regarding the chains of custody is purely a question of
state law. In this case, the challenged evidence was umque and readily
identifiable. Because the challenged evidence in this case is not fungible, unlike
the cocaine in Melendez-Diaz or the blood sample in Bullcoming, here strict chains
of custody are not required for admission into evidence. State v. Freiburger, 366
S.C. 125, 134, 620 S.E.2d 737, 741-42 (2005) ("While the chain of custody
requirement is strict where fungible evidence is involved, where the issue is the
admissibility of non-fungible evidence—that is, evidence that is unique and
identifiable—the establishment of a strict chain of custody is not required: If the
offered item possesses characteristics which are fairly unique and readily
identifiable, and if the substance of which the item is composed is relatively
impervious to change, the trial court is viewed as having broad discretion to admit
merely on the basis of testimony that the item is the one in question andis in a -
substantially unchanged condition."). Rather, readily identifiable items must
merely be authenticated by a showing of "evidence sufficient to support a finding
that the matter in question is what its proponent claims." Rule 901, SCRE (listing
as acceptable methods of authentication the testimony of a witness with knowledge
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"that a matter is what it is claimed to be" and distinctive characteristics, such as
"[a]ppearance, contents substance, internal patterns, or other distinctive
characteristics, taken in conjunction with circumstances"). "The ultimate goal of
chain of custody requirements is simply to ensure that the item is what it is
purported to be." State v. Hatcher, 392 S.C. 86, 95, 708 S.E.2d 750, 755 (2011). -

Here, the challenged evidence was admissible upon a proper showing of
identification. Before the items were admitted into evidence, Investigators Day .
and Crump identified each item as the item they collected, and testified that the
evidence was carefully marked and preserved so that it could be identified with
absolute certainty. Additionally, as to the t-shirt in particular, both Brakefield and
Clack testified that Brockmeyer was wearing the t-shirt at the time of the shooting.
Moreover, two photographs depicting Brockmeyer wearing the t-shirt on the night -
of the shooting (State's Exhibits #3 and #4) were already admitted into evidence.
Accordingly, the trial court's evidentiary rulings are readily sustainable, for there is
ample evidence establishing that these items were, in fact, what they were
purported to be. See Hatcher, 392 S.C. at 95, 708 S.E.2d at 755 (holding that

~ although "every person handling the evidence need not be identified in all cases,"
the proponent of the evidence must nonetheless demonstrate "how the item was
obtained and how it was handled to ensure that it is, in fact; what it is purported to
be"); see also United States v. Summers, 666 F.3d 192, 201 (4th Cir. 2011) (In
determining whether real evidence is admissible, the trial judge need "only to
satisfy itself that it was 'improbable that the original item had been exchanged with
another or otherwise tampered with."" (quoting United States v. Jones, 356 F.3d
529, 535 (4th Cir. 2004), and citing Fed. R. Evid. 901(a)))-

We finally note the obvious—Brockmeyer admitted possessing the .380 pistol at
the time it was fired and then throwing the gun and the magazine into the woods.
afterwards. Brockmeyer's self-authentication of the challenged items renders
meritless his chain of custody and Crawford arguments. Having authenticated
most of the items through his own testimony, Brockmeyer himself negates any
possible prejudice by the admission of these items. See State v. Commander, 396
S.C. 254,263,721 S.E.2d 413, 418 (2011) ("To warrant reversal based on the
admission or exclusion of evidence, the appellant must prove both the error of the
ruling and the resulting prejudice, i.e., that there is a reasonable probability the
jury's verdict was influenced by the challenged evidence or the lack thereof.");
State v. Mizzell, 349 S.C. 326, 333, 563 S.E.2d 315, 318 (2002) (A violation of
the defendant's Sixth Amendment right to confront the witness is not per se
reversible error"if the 'error was harmless beyond a reasonable doubt." (quoting
State v. Graham, 314 S.C. 383, 385, 444 S.E.2d 525, 527 (1994))). Accordingly,
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we find the trial judge's admission of the challenged items of evidehce did not
constitute reversible error.

IV.

Brockmeyer argues the trial court committed reversible error in admitting two
photographs during his trial—specifically, a photograph of Brockmeyer and a
photograph taken from the victim's cell phone. We disagree.

"A trial judge has considerable latitude in ruling on the admissibility of evidence
and his rulings will not be disturbed absent a showing of probable prejudice.™
State v. Brazell, 325 S.C. 65, 78, 480 S.E.2d 64, 72 (1997) (quoting State v. Kelley,
319 S.C. 65, 173, 460 S.E.2d 368, 370 (1997)). "The determination of relevancy
and materiality -of a photograph is left to the sound discretion of the trial judge."
Id. "Photographs calculated to arouse the sympathy or prejudice of the jury should
be excluded if they are irrelevant or not necessary to substantiate materlal facts or
conditions." Id.

. First, Brockmeyer argues the trial court erred in admlttlng a photograph of him
- taken shortly after the shooting because it suggests a decision on an improper basis
in violation of Rule 403, SCRE. During the testimony of Leslie Lawson, the
owner of Jager's Bar, the State introduced a photograph of Brockmeyer wearing no
shirt. Brockmeyer objected on the grounds that the picture was irrelevant. The
State contended the photograph was relevant to show Brockmeyer's agitated
demeanor after the shooting, as contrasted with Brockmeyer's desire to portray
himself as distraught and crying. The trlal court overruled Brockmeyer's objection
and admitted the photograph

As an initial matter, it is our view this matter is not preserved for appellate review .
because the basis of the objection at trial was relevance, but Brockmeyer argues on
appeal that the probative value was substantially outweighed by the prejudicial
effect under Rule 403. Because a party may not argue one ground at trial and
another on appeal, this issue is not preserved for appellate review.

Nevertheless, on the merits, we find no abuse of discretion in the admission of the
photograph. The photograph depicted Brockmeyer close to the time of the
shooting and was relevant to his demeanor at the time. Moreover, because other
witnesses testified regarding Brockmeyer's demeanor being agitated following the
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shooting, Brockmeyer cannot prove he was prejudiced by the admission of this
photograph. See State v. Griffin, 339 S.C. 74, 77-78, 528 S.E.2d 668, 670 (2000)
("There is no reversible error in the admission of evidence that is cumulative to
other evidence properly admitted.") (citing State v. Williams, 321 S.C. 455, 469
S.E.2d 49 (1996)). In this regard, it was Brockmeyer who sought to bolster his
accident defense with evidence of his distraught and weepmg demeanor. Surely
the State is entitled to counter that evidence.

Lastly, Brockmeyer claims the trial court erred in admitting State's Exhibit #56,
which is a photograph recovered from the victim's cell phone depicting the murder
weapon and the victim's pellet gun side by side with the caption, "Wills gun on left
my gun on righ[t]." Brockmeyer claims this photograph was offered for the truth
of the matter asserted in the caption and, therefore, was inadmissible hearsay. We
agree with Brockmeyer but do not find the error reversible.

The error was harmless because Brockmeyer admitted owning and possessing the
.380 pistol at Jager's on the night of the shooting. Several witnesses.saw
Brockmeyer with the pistol and the victim with the pellet gun at Jager's on the
night of the shooting, and the pellet gun was found tucked in the back of the
victim's body immediately after the shooting. Additionally, Deserae Camacho,
Brockmeyer's former girlfriend, testified Brockmeyer owned and frequently carried
a .380 pistol and that the victim carried a "fake plastic BB gun" for protection.
Thus, the caption on the photograph was cumulative to other evidence admitted at
trial indicating the ownership of the guns. Because the improper admission of
hearsay constitutes reversible error only when it results in prejudice, it is our view
Brockmeyer has failed to show he was prejudiced, and thus, has failed to show
reversible error. See State v. Jennings, 394 S.C. 473,478,716 S.E.2d 91, 93-94
(2011) ("Improperly admitted hearsay which is merely cumulative to other
evidence may be viewed as harmless."). '

V.
For the foregoing reasons, Brockmeyer's convictions and sentences are affirmed.

AFFIRMED.

TOAL, C.J., PLEICONES, BEATTY and HEARN, JJ., concur.
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 IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF LEXINGTON g ELEVENTH JUDICIAL CIRCUIT
William Brockmeyer, | ; C.A. No. 2014-CP-32-0689
S.C.D.C.No. 347527 ) '
| Applicant, ; .
State of South Carolina, ;
)

" Respondent.

Respondent, making its-Return to the Application for Post-Conviction Relief (PCR) filed
February 25, 2014, would respectfully show this Court:
| L

Applicant is presently confined in the. South Carolma Department of Corrections pursuant

to orders of commitment of the Clerk of Court for Lexmgon County Apphcant was indicted at

the May 2011 term of the Court of General Sessions for Lexington County for murder (201 1-GS-

1055

32-1255) and possessmn of weapon during the commission of a-violent offense (2011-CP-32- ‘

1257). He was represented by the Pubhc Defender, Robert M. Madsen, Esq., and David Mauldm,~

Esq., On’ August 22, 2011 the State called its case to trial. Apphcant was found guilty as

indicted. The Honorable: Edward Cottingham sentenced Applicant to a term of thirty-five (35) .

years imprisonment for murder and to a term of five (5) years imprisonment on the possession of

‘weapon conviction. Thie senterices were to be sefved consecutively for an aggregate term of forty

(40) years mpnsonment

A notice of appeal was filed on Apphcant’s behalf and was perfected by Robert Dudek, -

Esq., Chief attorney of the Division of Appellate Defense, A. Mattison Bogan, Esq., and Miles E.
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Coleman, Esq. The South Carolina Supreme Court affirmed Applicant’s convictions and

sentencens in a published opinion. State v. William Mark Brockmeyer, Op. No. 27333 (filed on
November 27, 2013). The reniittitllr soon followed. ..

Attached herewith-and incorporated herein by' reference are the records of the Lexington
County Clerk of Court regarding the subject conviction(s), and the Apf)licant’s records from the
Department of Corrections. Respondent mewes the nght to amend its return upon the recelpt of
other relevant records'. '

| I |
- In his Application, the Applicant‘all_eges that he is being held in custody unlawfully for -
the following feasons: : N

1. Ineffective Assistance of Trial Counsel;

a. Failure to preserve object regarding argument
“anonymous commenters acceptance of terms of
the [WLTV] privacy notice constituted a waiver
of all privacy rights;” .~ ~ _

b. Failure to. preserve argument concerning a

"purported “violation of the confrontation
clause” regarding an out-of-court statement
where counsel instead supported his argument
on chain-of-custody instead;

¢. Failure to objéct to the manner in which the jury
foreman announced the guilty :verdict for
possession of a_weapon during a wolent_ . : N
offense’” -

d. Failure to investigate the relevant facts and laws
governing the Applicant’s defense.

m. -

The Applicant’s first claim isan allegatibn of ineffective assistance of trial counsel. The

Respondent contends that the Applicant's trial counsel rendered adequate assistance and provided

! Respondent mtends to incorporate Applicant’s trial transcript and his appellate records into the Record at
Applicant’s PCR hearing.



representation within the range of competence required by attorneys in criminal cases. See

Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985).

1057 .

In a post-conviction relief proceeding, the Applicant bears the burden of proving the -

allegations in ‘theiif appliéaﬁon, Id. Where ineffective assistance of counsel is alleged asa ground

for relief, the Applicant must prove that "counsel's conduct so undermined the proper functioning ..

of the adversarial process that the trial‘ cannot be relied upon aevhaving produced a just result." E

Strickiand v. Washington, 466 U.S. 668 104 S. Ct. 2052 2064, 80 L.Ed. 2d 674, 692 (1984);

Butler 334 S.E.2d 813.

: The proper measure of perfofmance 1s whether the attofney provided representation

‘within the range of competence required in criminal cases. The courts presu‘h'ne that counsel

rendered adequate asswtance and made all significant decisions in the exercise of reasonable'

,professmnal Judgment. Strickland, 80 L.Ed.2d 674 The Appheant must overcome tlus

presumption in order to receive rehef. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

A two-pronged test is used in evaluating allegatioris of ineffective assistance of counsel.

First, the Applicant must. prove that counsel's performance was deficient. Under this prong,

attorney _perf()rmance is measured by its "rea.sonableness,uqde_r iamfessional norms.” Cherry,

300 S.C. at 117, 386 S:E.2d at 625, citing Sﬁcﬂmﬂ. Second, counsel's »deﬁ‘cient performance
must have prejudiced the Applicaﬁt such that “there.is a reasonable proBability that, but for
Acounsel's unprofessmnal errors, the result of the proceedmg would have been dlﬂ‘erent. Qh_et_u,
300 S. C.at 117-18,386 S.E2d at 625 The Respondent submlts that the ‘Applicant cannot satisfy
either requirement of the Strickland test. - However, the allega,tlon of ineffective assistance of

, eounsel probably raises questions of fact that cannot be conclusively refuted by the record. The
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Respondent requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279
S.C. 264, 305 S.E.2d 247 (198'3).‘ |
Iv. o
The: Respondent therefore requests that this Court-convene an evvidentiary heariné solely
on the issue of ineffective assistance of counsel. As to all othef allegations, the Respondént |
m‘oiles for summary dismissal pursuant to'S.C. Code Ann § 17-27-70 on the basis that there is
no genuine issue of niaterial fact which would necessitate an'evidentiary hearing and tl}?,t -tho§e :
allegations should be dismissed as a mattel" of law.
V.
Applicant must specify any claims he intends to raise at the PCR trial. Any claims not
" specifically laid out~i,n this PCR application or in amendments will be opposed by the Stafe at an
évidéntiary hearing.' S.C. Code *17-27-10 et seq; SCRCP 71.1. All ciaims should be made well
in advance of the PCR hearmg If Appli‘caﬁt has an attorney appointed, the attorney, apd not the

inmaté,_is the only one authorized to file amendments. SCRCP Rule Il Filings by inmates will

not be considered at the PCR: hearing.
VI
Each and every allegation contained within the appiication not hereinbefore dtﬁer
expressly admitted, éualiﬁed or explained is hereBy denied.v |
. VIL -
" WHEREFORE, having made its Return, the Respondent réquests that a hearing beheld

ALAN WILSON -
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General



ﬁ. l 30& , 2014
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KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

WALT WHITMIRE

~ Assistant Att(;jue Gengral
By: 4- dﬁ“)"n '

ATTORNHY'S FOR RESPONDENT

Office of the Attorney General
P.O. Box 11549 :
Columbia, SC 29211
Telephone: (803) 734-3737
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LExn\rGToN f) g 29 21%4@:1;@2-0639

WILLIAMBROCKMEYER )
SCBC#347527 . ’~ i T s
Applxcan {,

VS

AMENDED APPLICATION
 FOR POST CONVICTION RELIEF

STATE OF SOUTH CAROLINA,
Defendant. .

o ot S

Based upon fiirther investigation and research, the Post-Conviction Relief Application

tiled on behalf of the abcyve named Applicant is-hereby Amended as-follows:

11.  State ¢oneisely and in the same order the facts which support each of the grounds

set out in; (10):

(@) Ineffective “;'a"ssijst‘ance of trial counsel for «faji‘ing to object to. inadmissible
hearsay testimony. Page 147-and 148.

(h) Ineffective assistance .of trial counsel for failing to ‘presetve the recotd clearly

and hiave physical demonstrations done in Court described for the transeript.

(€) Ineffective assistance of trial counsel for failinig to effectively present arguments
tegarding the angle of fle gunshot wound and failure to allow the Applicant to
demonstrate what happened.

@ Tneffective assistance of counsel for failure to present evidence regarding -
reputation and use of a nickname prior to the incident.

(®). Ineffective assistance of counsel for failure to objeet when the trial judge.
provided nstructions to the jury prior to the closing argumients;of counssl.

® Ineffective assistance. of coungel for failing to object when th‘e. Court did not

emphasize: to the jury that-a conviction ‘on.a violent crime ivas a prerequisite for:

1
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a cofiviction on possession of a deadly weapon dnting con:mxssmn of a violent [
a&?u bi’.z"’ {.J f.,}} L ’G '
Q’I:ime'. * ’
(®  Ineffective assistance of counsel for fuiling to-object and/of fefrigist

and/or move for a:new trial based on-the factthat the jury: reached a verdmt on
passession of a deadly weapon during commission of a vielent crime prior to
reactiing a verdict on whether of not he committed a violent crime, and the

Court instructed the jury to.ce-date the verdict.on the indictment. z

\/\MM‘J"’/\

Kristy Goldberg : )
Attorney for Applicant ‘v

Kiisty Goldberg

Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 303
Columbia, SC 29201

803-667-6633

803-799-4059 (fax)
kristy(@lkristygoldberglaw:com

Columbia, South Carelina.

Thus;ﬁfﬁ

- of Septerber, 2016

[V
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STATE OF SOUTH CAROLINA )  IN'THE COURT.GF COMMON PLEAS
COUNTY OF LEXINGTON, ..., % Py 2014,CP-32-0689

WILLIAM BROCKMEYER

SCDC #347527 e

AMENDED APPLICATION
FOR POST CONVICTION RELIEF

V8.

STATE OF SOUTH CARQLINA
_ _Defendant,

T ¢eitify that on this date I'served an Amended Application for Post-Conviction Relief
in this case on The Stite of South Carolina by delivering a copy. of this applicatiost to the

Office of the Attorney Generalvia hand delivery.

Ry Gdidbors o
Attorney for Apphcan 4

Kristy Goldbeig

Law Office of Kristy Goldbetg, LLC.
1720 Main Street, Suite 303
Columbia, SC 29201

803-667-6633

803-799-4059. (fax)
kristy@kristygoldberglaw.com

Columbia, Seuth Carolina

This 28 day -of September, 2016
788"
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State of South Carolina Court of Common Pleas
County of Lexington Eleventh Judicial Circuit
William Brockmeyer, Transcript of Record

Applicant,

vs. 2014-CP-32-00689

State of South Carolina,

— e e Nt e e e

Defendaht.

November 8, 2016

Lexington, South Carolina

BEFORE:

The Honorable R. Keith Kelly, Judge

APPEARAN CE S:
Kristy G. Goldberg, Esquire
On behalf of the Applicant

Johanna C. Valenzuela, Esquire
on behalf of the State of South Carolina

Stacy S. Johnson .
Circuit Court Reporter
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Number 2014-CP-32-00689. Mr. Brockmeyer filed the current

guilty as indicted on both charges and Judge Cottingham

" for murder and five years for possession of a weapon

(Whereubony the following proceedings were held
November 9, 2016, beginning at 10:34 AM.)

"THE COURT: Are we ready?

MS. GOLDBERG: Yes, sir.

'MS. VALENZUELA: Your Honor, this is William

Brockmeyer versus the State of South Carolina. = Case

PCR application in February of 2014. He's currently

incarcerated and this is after a Lexington County Grand
Jury indicted him for murder and posseséiqn of a weapon
during the commissionAof‘a violent crime. After he was
indicted for those, he went forward to trial. He waé

represented by public defenders Robert Madsen and David
Mauldin. That trial was called on Auguéf 22nd of 2011.

After the trial the jury ended up finding the Applicant
sentenced the Applicant toc a term of thifty—five years

conviction. Botﬁ sentences to be served consecutively
for an aggregate term of forty years. |

A notice of appeal was filed on the Applicant;s behalf
and the Supreme Court ended up affirming those convictions
and the remittitur folldwed somewhere around November of
2013.

The Applicant 1is represented by Ms. Goldberg. She
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has submitted amended allegations and she has filed those,
Your Honor. Do you have those as part of the --

THE COURT: I do, and I'm looking at them now.

MS. VALENZUELA: Okay. I will not read those out
loud and I'1ll turn it over now to Applicant.

THE COURT: Yes, ma'am.

MS. GOLDBERG: Thank you, Your Honor. May it please
the Court? The Applicant did file -—- or I filed on behalf
of the Applicant an amended application on September 29th
with several allegations. You have that in front of you?

THE COUﬁT: Yes, ma'am. On thé screen.

MS. GOLDBERG: Okay. Very good. We are going forward
on all of those except for Allegation D. We're actually
gonna withdraw that at this time. Otherwise, I'm prepared
to call my first witness.

THE COURT: Yes, ma'am.

MS. GOLDBERG: At this time I'd call William
Brockmeyer.

THE COURT: Sir, come up and be sworn, please.

{(Whereupon, William Brockmeyer was duly sworn by the
Clerk of Court.)

THE COURT: Sir, tell us your full name and spell your
last name for my court reporter, please.

THE WITNESS: William Brockmeyer, B-R-O-C-K-M-E-Y-E-R.

THE COURT: Thank you. Yes, ma'am.
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MS. GOLDBERG: Thank you, Your Honor. May it please

the Court?
THE COURT: Yes, ma'am.
WILLIAM BROCKMEYER,
having been duly sworn, testified as follows:
DIRECT EXAMINATION

BY MS. GOLDBERG:

Q. Mr. Brockmeyer, where are you currently housed?
A. Kirkland.

Q. What sentence are you serving?

A. Forty years.

For what charge?

=0

Thirty-five years for murder and five years for

possession of a weapon during a violent crime.

Q. And that five is consecutive, right?
A, Yes, ma'am.
¢. ' When were you arrested?

A. July 11, 2010.

Q. And after you were arrested, did you stay in jail?
A. Yes, ma'am. '

Q. Okay. You were never able .to bond out?

A. No, ma'am.

Q. Who was your lawyer?

A, ‘Robert {sic} Mauldin.

Q. Was he your lawyer your entire time?
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A. At trial I was represehted also by Robert Madsen.

Q. Okay. Your trial was in August of 20112

A. Yes, ma'am.

Q. So you were in jail a little over a year?

A. Yes, ma'am.

0. Were'your"éttorneys appointed or retained?

A. Appointed.

Q. And bésically Mr. Mauldin representedAyou the entire

time you were in jail?

“A. Yes, ma'am.

Q. Did he come to the jail, meet with you and go over
discovery‘and prepare the trial with ydu?

A. Yes, ma'am.

Q. Now the amended application in this case that I've
filed, you've seen a copy‘of that, correct? |

A. Yes, ma'am. )

Q. Would you agree that several of those allegations are

legal issues that you don't have any factual testimony to

present?
A. Yes,. ma'am.
Q. Okay. I do want to ask you about some of your

allegations specifically. Allegation B in the application
states that counsel was ineffective for_failing to preserve
the record clearly and have physical demonstrations done in

court described for the transcript. Tell me what phyéical
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demonstrations were done in court.

A. There was a physical demonstration done in regards
to the positioning of ~- well, théfe was an eyewitness,
Ms. Brakefiéld, who testified that 'she observed what
hgppéﬁéd, ‘and the'Stéte heavily relied bn her teéfimony

as ﬁér as being the only witness and when the pathologist

'did a demonstration of like the angle 6f the gun and

everything like that, he did it in agreement with'her

where basically it would have madg my testimony look like

I was lying. |
Q. All right. Let me back‘up there a littlé bit. Are we

talking aboéut Gina Brakefield?

A. - Yes, ma'am.

Q. "She was a witness in this case, correct?

A. fes, ma'ami

Q. She testified during your trial?

A. Yes; ma'am.

0. And she was allegedly an eyewitness to the shooting

that you were charged with?

A. That's correct.

Q. She did a demonstration in court?

A. Yes, ma'am. The? -

Q. . How would you describe that? What did she do?

A. She got down from the stand‘and they had two people --

you know, she put them in position as far as what she said
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she seen, and obviously in this case it was a contact range

- gunshot wound so the gun touched the person's skin and she

put the gun up to the skin in a certain way saying that she

seen me like that but it was nqot actually how it lined up,

" but we weren't aware of it at. the time. We didn't become

3

aware of it until later, until the pathologist testified.
Q. Okay.. So she arranged two people to.show the jury

what she saw?

A. Yes, ma'am.
Q. Did she uég a prop gun or something?
A. : Yes, ma'am.
" Q. kaay. And she tried to shéW"the jury what she saw as

far as the angle of the gun and the way the people were

~positioned?

A. Correct. She said she was standing, I think, three or

four feet away and was looking over my shoulder, so.

Q. Okay. Is =-- what she demonstrated to the,juryf is

that described in the transcript at all?
A, No, ma'am, it's not.
Q. So thére would be no way for any-appellate court or

any later court to review exactly what information the jury

received?
A, Correct.
Q.- Now did the pathologist also do a demonstration?

A. No.
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Q. Okay.
A. He did -- he didn't do a demonstration like she did as

far as a physical demonstration like in front of the jury,
but he had slides of the -- of the muzzle imprint and the
overlay of the barrel of the gun and just put it on a
projector and just showed that it had lined up, that it was

a match as far as lining up.

Q. That a photograph of the injury —-
A. Yes, ma'am.

Q. '—— lined up with?

A With the muzzle of the gun.

Q. And understanding that that's what the pathologist
did, explain again how that relates to what Ms. Brakefield
did.

A. Well, I can't remember exaétly if it was the opening
argument or the closing argument, but the State said that
my statement was wrong because there was no way the gun was
in my hand -- I mean, excuse me. There was no way the gun
was in Nick's hand whenever it went off, which would have
been in accord with what Gina testified to because if the
muzzle imprint would have lined up how she had it, it would
have been no way it could have been in his own hand, but it
was actually combletely reversed all the way around where
it would be consisﬁent with being in his own hand. But

there was never another demonstration done to show -- you
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him, that I wasn't in possession of it.

“A. Correct.

Q. Is there.anything that you can do or -- or use to show
the Court -- to explain this to the Court a little more
clearly?

A. Yes, ma'am. If it's possible to do a demonstration,

been done to clarify the --

\

know, how Gina did her demonstration, there was never
another one done to show how it really actually lined up or
that it actually, in fact, could have been in his own hand.
Q. Okay. The State's al;egation in this case was that
you had possession of the gun, correct?

A. Yes, ma'am.

Q. And that you had the gun in your hand and you fired
the weapon at the individual who was killed, correct?

A. Yes, ma'am.

Q. And your testimony was what in contrast to that?
A. My testimony was that I tried to grab the gun from

Q. Okay. And that he was actually the one in possession?

A. Yes, ma'am. That it was in his hand, yes, ma'am.
Q. So that's why all of this matters to you; is that

correct?

I can show you what was done and what I feel should have

MS. GOLDBERG: All right. Your Honor, for the record,

what I've done here in lieu of bringing a pxop gun because
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" of the security concern, I've fashioned some highlighters

kind of af a right angle for him to hold and we'll do our
best for him to present to Your Honor what he believes the
problem is.

THE COURT: Okay. "

MR. GOLDBERG: Okay; Do you need to step down to this
area or are you okay?

THE COURT: If you just -want to furn, I can see.

THE WITNESS: Okay. Like if you're holding a gun,
the handle would'be here; the muzzle would be here. Gina
testified that she seen me -- if I could use you. Well,
he was sitting dowﬁ. She said she seen me leaning, holding
the gun iike this, which if he would have lifted his hand
up there was no way it could be in his‘hand, but it
actually iines up the other way. BSo if you could grab it,
put it in your left hand. If you were holding it up té
your neck, it would be exactly qqnsistent like that. -
That's how it actually lines up. 'Thé muzzle imprint with
the imprint of the wound, but she said that she seén me
completely the opposite way, like this, which -- can have
I have it one more time? If she was correct in this,
there's no way it could hayé fit in no hand and that's'what
the State relied on.saying that my testiﬁony couldn't have
been right because of that fact.l' |

THE COURT: Okay.
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BY MS. GOLDBERG:

Q. Okay. And I'm gonna try and do this as best as I can
for the recérd. Your demonstration just now, you were
holding a device that's a right angle, kind of like a gun.
Your testimony is that the way witness, Gina Brakefield
demonstrated it was not possible?

A. She -- yes, ma'am. She demonstrated it with a gun

7

being in my right hand with my palm facing down --

Q.  Okay.
A. -— which the actual muzzle imprint lines up with the
wound as far as either it being in someone -- like Nick's

hand, who was sitting down, it could haveAbeen in his left
hand with palm facing down or if it was, in‘fact, in my
hand, my hand would have been supinated with my palm facing
upward.

Q. Okay. So that.-- that is your -- s6 let me back up a

‘little bit. First of all, you believe that the record

dggsn“t clearly reflect what Ms. Brakefield did, correct?
A. Right, because on my transcript it just says
"indi;ating". LikeAit didn't give no -- no explanation as
far as what was actually done. :

Q. Okay. And ‘then based on what you've Jjust expiained to
the Court, you believe that your lawyers didn"ﬁ effectively
present that issue; i1s that correct?

A. Correct. Yes, ma'am. I believe that another
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demonstration would have been done -— or, excuse me, should
have been done. Mr. -- Mr. Madsen did call the pathologist
out on the fact that -- you know, because he said he was a
hundred percent sure it was right, but when Mr. Madsen
called him cut all the pathologist said was okay, I'm
sorry, I held it in error. So further in closing argument
Mr. Mauldin -- in closing argument he said that another —-
another demonstration was never done so, therefore, we
don't know if this could have been done or not. So my
opinion is that if my counsel was confused about, you know,
the -~ the physical proof, then obviously the jury would
have beén, too, and wouldn't have been able to make a
proper decision based upon the evidence presented because
it wasn't presented enough to them for them to make an
educated decision.

Q. So you believe in closing Mr. Mauldin was essentially
admitting that another presentation should have been done?
A. Yes, ma'am.

Q. And that would have given the jury clarity regaraing
if it was possible for you to have been the one holding the
weapon or not?

A. Yes, ma{am. Becauée like I mentioned before, the
State consistently said that there was no way the gﬁn was
in Nick's hand and then I feel like what it came down to

was my credibility or my believability as opposed to Gina's
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and Gina said she was only three to fqur feet away, so
obviously here -- she wouldn't be lying, but the proof
shows that what she's saying couldn't have -- was not
possible.

Q. Okay. ©Now at the end of youf -- and she was the only
witness, by the way, who testified regarding actually
witnessing the shooting itself, corfect? |

A. Yes, ma'am.

Q. Okay. At the end of the trial, the jﬁry came back
with verdicts resulting in your convictions and.I believe
there are some issues there with the timing of those. Can
you explain that -- what your concerns are to the Court?
A. Yes, ma'am. Whenever they came back with the verdict

sheets, they presented them to the judge and on possession

of a weapon during a violent crime it was dated for the

. 25th, so the judge instructed them to re-date it, but when

he tells them to re-date it —-- like my transcript doesn't

go -- doesn't say everything that was said, but it does say

that the foreman says Your Honor, we found him guilty at
7:00 last night'and then it cuts off and my -- my concern
was that I don't feel like ﬁhey were propefly instructed
on the -- I guess you would say the -- the order that the
charges go in or the fact that it's a prerequisite to a
violent crime and if they didn't'follow the instructions

on that, how an we be sure they followed the instructions
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~ does show both dates written, the 25th and 26th.

Q. Okay, Mr. Brockmeyer. Thé testimony that you were

7
and did what a competent Jjury should have.qone throughout
the whole trial?
-‘THE COURT: Let me ask a.éuestion.

MS. GOLDBERé: Yes, sir. N

THE COURT: I'm sorry. i want to be clear about that
because I had that already written down. The jury peturned
a verdict on the 25th or is it the 24th or --

MS. GOLDﬁERG: What I will do, Your Honor, when
Mr. Brockmeyer's finished with his cross-exam, I'm gonna
call Mr. Mauldin and I'm gonna go through thentraﬁscripf
line by line as to what's said.
| THE COURT: Okay;

MS. GOLDBERG: And just so that.you're aware, the jury
actually returned a verdict wriften on the ihdictmeht for

that particular charge, not a verdict form. The indictment

THE COURT: 25th and 26th. Okay.
- MS. GOLDﬁERé; Please answer‘aﬁy questions from
oppOsing'counsel. |
THE WITNESS: Yes, ma'am.
' CROSS-EXAMINATION

BY MS.- VALENZUELA:

referring to by Gina, correct --

A. Yes, ma'am.
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Q. -- she was the first State's witness?

A. Cbrrect.

Q. And she ended up testifying that she was the one who

observed you crouching down in front of the victim --

A. Yes, ma'am.

Q. ‘== with the victim's hand down beside him almost as if
he wére passed out?

A. Yes, ma'am,.

Q. And that you pulled the gun up to his neck and shot

him, right?

A. Right. Yes, ma'am.

Q. OCkay. So her testimony was consistently that his
hands were never up and his hands never had -- had the gun
at all?

A. Right.

Q. Okay. And you're arguing that while the jury saw the
way that she was envisioning you holding the gun -- so, for

example, Gina demonstrated in fronf of the jury that the
way she saw you doing it was with your palm up?

A. Correct.

Q. That you have a problem with the transcript not saying
that it was demonstrated with the palm up? |
A. Well, that's in regards to having it preserved because
there's no way for any other court or attorneys to -- to

know what happened when it just says "indicating".
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Q. Do you think it would have been a factual question?
A, I can't really answer fhat.
Q. Well, let's talk about factual issues and your jury,

‘ A. No, I never said that.

Q. Okay. And what issue dovyou think if that had been
preserved for the transcript that she indicated palm up
versus palmhdown and then that one of your counsel ended up
cross—examininé and calling out one of the State's expert
witne'sses on that iﬁconsisﬁency? What issﬁe do you think
would havé gone up on appeal 1f that had been preserved
cofrectly?

A. ' I'm not an attorney; S0 i doﬁ't exactly know WHaf that

would constitute right there.

okay? You gave statements that night that your -- your

friend was killed, right?

A, No.

Q. You did not talk to the police?

A. Yes, I}did taik to the police;,

Q.- 'You did. Okay. And so you‘alsd talked to differént

people who were at the club that night, right, after your

-—- your friend was T- was shot?
A. Correct. g -
Q. Okay. And so you told one of the people that your

friend had killed himself?

Q. Was there testimony presented to the jufy that you had
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Q. Well, let's get our pronouns right. I want to make

- sometimes said save my brother, someone shot him or he shot

~ shot the victim —-

told some of the people that your friend shot himself?
A. Somebody said that they heard someone say he shot

himself, yes.

sure that this is right. There was testimony by other --

by State's witnesses that they heard you say that your

friend had -- that the victim had shot himself?
A. I don't recall that, no.
0. Okay.

MS. VALENZUELA: And, Your Honor, phose are pages 259
through 261. 1It's the testimony of Bassam Kabar. On
cross—examination Brockmeyer said he shot himself before he
walked away. Okay. And then pages 289 to 291, Your Honor,

under Shannon Ledesma's direct. She says that Briockmeyer

himself.
BY MS. VALENZUELA:
Q. And let's continue talking about that. Was -- was

there testimony presented that you said that someone else

A, Yes.

Q. —-~— other than you and other than the victim himself?
A. Yes.

Q. Okay. And then additionally in your statement to

police did you not end up telling police that there was a




10

11
12
13
14
15
16
17
18
19
20
21

22

23

24

25

1081

William Brockmeyer - Cross by Ms. Valenzuela 19

group of black men who you had been -- that had been
involved in a pool game earlier that night who were angry
and ended up shooting the victim?

A. No, I never said that they shot the victim, no.

Q. You never said that they shot him?

A. No.

Q. Okay. What did you say to the police?
A, I told them that it was their fault.
Q. That it was their fault? Okay.

MS. VALENZUELA: Your Honor, I'm looking at pages 708
and §O9.
BY MS. VALENZUELA:
Q. And this is testimony by Shawn Graham. Graham asked
Brockmeyer what happéned at the bar, Brockmeyer responded
-— I'm gonna use the "N" word becguse é&erybody knows what
that means. I'm not gonna say it. Those F'ing -- I
believe it would also be the whole word -- "N" word did
it. Actual words will not be used in front of the jury
because of the same, they thought that it was gonna be

prejudicial, and then there was a description that you gave

police. Dreadlocks, one had red and white bandana, right?
A. ' That was playing pool, yes.
Q. And then at trial you -- you claimed what you're

claiming today, was that when you said that they had shot

him, you just meant that they had caused him to be shot
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because --

A. No.

Q. Why was that?

A. I had the gun earlier in the night and I gave it back

to him because he lost.

Q. Uh-huh. Because he lost at pool?

a. Uh~-huh.

Q. And if he hadn't lost at pool he wouldn't be dead?

A. He wouldn't have had the gun, no.

Q. Okay. So let me get this straight. If he hadn't lost

at pool because of the black men he was pléying against,
you would not have returned the gun to him and then he
wouldn't have had a gun to get shot with?

A. . In the first place, :yeah.

Q. And then you had a different story at trial for the

\jury about how your friend actually ended up getting shot,

right?

A.‘ Yeah, I was afraid that nobody would believe me, but
when it came to trial they told me that there was only.
gonna be one witness and so the only way for the people to
know the truth would be for me to tell them.

Q. Okay. And so we're on a different versién of truth,

but you say that once you get to trial that's the -- the

version that you go with and that version that you tell the

jury to ask you to believe is that you are standing near
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" went to grab it not thinking 'like -- I don't know. Not

thinking it was loaded or anything.

your friend, right, right before the shooting?

A. Right.
Q. And you see him pull out the gun and that you're
trying to help him and you -- you lean forward and y'all

grapple ‘and somehow the gun goes off and shoots him?
A. I mean, I was kind of intoxicated, but he had the gun

sitting in his lap and then whenever he lifted it up I just

Q. So he's sitting, right? Thislis'the consistent story
from every witness is that he is sitting outsideyaﬁd tha£
he is severely infoxicated,'right?u

A. Riéht.

Q. Aﬂd that he has this gﬁn in his hand and then you go
to reach for the gun in his hand and that gun -- that.
bullet ends.up hitting him in theé neck?

A. Né,:he had liftéd the gun up. I'believe if you look
at Keith Kabar's statement -- his testimény, he aiso said
that he had lifted his arm up. |

Q. Okay. So -- and I'm trying to understand it, so'hélb
me understand it, .He's 'sitting here completely intoxicéted
and he hés a gun in his lap and then you say that he 1lifts
the gun up and then this is when you grapﬁle with him?

A. Yes.

Q. And you're actually grappling with the gun at this
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point?

A. No.

Q. No? Okay.

A. I'm reaching trying to grab it and it went off.

Q. Okay. And did you actﬁally make contact with his
hand?

A. Yeah.

Q. So you made contact with his hgnd just to pull the gun
away?

A. Yeah.

Q. Okay. So the gun would not have been touching him

when it went off?

4. I mean, yeah, it was right there at his neck.
Q. Okay. And then --
A. It happened so fast. I mean, I don't -- I don't

recall all the exact details, but, yeah.

Q. And the gun goes off and what is your immediate
response?
A. I didn't know that he had got shot at first because

-— well, I didn't know until my trial that it had hit his
spinal cord and made him a paraplegic, but at the time he
didn't move and nobody screamed or anything, so I was like
-— I was kind of freaked out. I said oh, man, this gun has
shot into the club, so I didn't -- I didn't know anybody

was shot at the time.
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Q. Right. 8o your friend just gets shot, but you say
that you don't know, so what is the first thing that you

immediately do after this supposed accidental shooting?

A. I picked the gun up.

Q. And?

A. Went and threw it in the woods.

Q. Ran back and threw it in the woods?

A. ‘Yeah.

Q. And then you come back and what aid did you render

to your friend once you realized that he had, in fact,
been shot?
A. I put him on the ground and all I remember is
somebody saying you need to put something over the wound
for pressufe and that's when I took my shirt off. I don't
know where '-—- I still don't know where it ended up. I
think they found it on the car or something. That's when
I took my shirt off and threw it at the lady, but I was
just -— I was really in shock at that time because I'réally
didn't know what to do because once realizing that he was
(
shot and that I just threw the gun, I mean, the only thing
I could think of was to get him to the hospital and that's
why when Riko came out that's the first thing that I told
her was, you know, hey, we need to get him to the hospital
right now and I guess the lady, Shannon, Shandon, she was

somewhere in the healthcare industry and she said no, don't
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A. No, I never asked no one to call 9-1-1.

Q. You never asked someone to call 9-1-17?

A. No.

Q. Okay. Sc you take your shirt off, throQ it at someone

move him, just keep pressure on the wound, so I really
didn't know what to do at that time.

Q. Okay. So I want to make sure that I have this right.
After coming back -- first you dispose of this gun. That's
the first priofity that you have is throw the gun over the
fence. You cbme back and find that your friend has, in
fagt, been shot and you render aid by, one, taking your
shirt off and throwing it at a woman and then, two, asking

someone else to call 9-1-17

and then ask a fr;end or say to someone else he should
probably go to the hospital. That's how you, rendered aid
to your friend who had just‘béen shot?

A. No. TIf you read the'transcript, excuse my language,
but it says we need to go to the fucking hospitél right
now. I was pretty ﬁpset.

Q. Okay. So you used strong language when suggesting
that he needed to go to the hospital?

A. As in immediately. Yes, ma'am.

Q. Okay. So, Mr. Brockmeyer, you changed your story

multiple times about how your friend ended up being shot

that night, right?
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A. Yes.
Q. Okay.
| MS. VALENZUELA: Nothing further, Your Honor.

THE COURT: Okay. Anything?

Ms.vGOLDBERG: Just onevquestion basically, Your
Honor.

REDIRECT EXAMINATION

BY MS. GOLDBERG:
Q. Mr; Brockmeyer, you Jjust admitted that you changed

your story multiple times about how your friend was shot?

A.  (Nods head.)

0. And when you testified at trial, did you testify
truthfully?

A. Yes.

MS. GOLDBERG: No further questions.

THE COURT: Anything else?

MS. VALENZUELA: No, Your ﬂonor.'

THE COURT: Sir, you may step do@n. Please be
careful.

(Witness excused.)

MS. GOLDBERG: Your Honor, at this time Applicant
would call David Mauldin.

(Whereu@oﬁ, David Mauldin was duly sworn by the Clerk
of Court.)

THE COURT: Mr. Mauldin, tell us your full name and
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spell your last name, please, for thé court reporter.
THE WITNESS: David Michael‘Mauldini M-A-U-L-D-I-N.
THE COURT: Thank you, siri
DAVID MICHAEL MAULDIN,
having been duly sworn, testified as follows:

DIRECT EXAMINATION

BY MS. GOLDBERG:

Q. All~right. Good morning, Mr. Mauldin.

A. - Good morning. |

Q. Where do you work?

A. I work with the Lexington County Public Defender's
Office;

Q. And what's your experience in criminal law?

A. I started in criminal law back in 1999 with the Aiken

County Public Defender's Office and have pretty much been
doing criminal law since then.

Q. How do you'know Mr. Brockmeyer?

A. I was appointed to represent him on his murder chérge

and eventually went to trial.

Q. Did you represent him the entire time his charges were
pending?
A. Yes.
Q. And when you represented him, did you meet with him at

the jail and go over his case with him?

A. Yes, ma'am.
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Q. Okay. I believe it has been -- the facts of this case
have been somewhat presented to the Court already, but just
to aid in the Court's knowledge of this case, can you
provide kind of a factual overview so the judge understands
what we're talking about factually?

A. Well['the victim and Mr. ﬁrOckmeyer Are frieﬁds. They
werevfrom Florida. They had been ué heré for a little
while. Mr. Brockmeyer-ﬁés wérking, I think, as a personal

trainer at a gym and they had gone out to q'bar‘with

.several girls and it was kind of an encounter with other

people at the bar, drinking, there was some guns involved
and then eventually Nick ended up dying and Mr. Brockmeyer'
was charged with the crime.

Q. And this was afcrpwded‘bar, correct? Or it appeared
there were.a lot Qf people out that night?

A, Yes, ma'am.

Q. .All right. Despite that, there was - would ?ou agree
there was only really one witness who observed the shooting
také.place?

A. I believe>so. - There were other peopie that were
around, but weren't iooking directly at the activity. I
think it was kind of on the poréh or just outside of the
door of the bar and there were peoplé who were there, but
until they heard the sound and turned around, so they

didn't actually see the actual events.
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Q. And that was Gina Brakefield?

A. That's correct.

0. And what was Mr. Brockmeyer's defense?

A.. His defense at trial was that Nick -- they had guns,

and it gets kind of confusing, and there was some guns

going back and forth; one of them would hold the gun while
the other was playing pool and that kind of thing and the
guns ended up going back and forth and sOme.of the
witnesses talk about how each of them might have had a gun.
But, anyway, his defense was that_Nick ended up with the
gun, he went outside, he was kind of really drunk, he was
kind of passed out and he had the gun out and wés-messing
around with it and then he was trying to get the gun away

from Nick and the gun went off.

Q. All right. Do you have the transcript with you?

A. Yes.

Q. I want to kind of go through the amended application
in order. 'If you will look in.the transcript —-- do you

have the original transcript or do you have the record on
appeal transcript? Does that make sense?

A. I have one that's in two volumes.

Q. Are there two different page numbers at the top of
each‘page?

A, On the Volume 1 there 1s, on Volume 2 there is not.

Q. Okay.
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with Nick and then the answer -— the witness was Clack.

A. Mr. Madsen might have the other two mixed up. They
sent them all in a box.

Q. All right. What I'm looking at is Page 147 of the
transcript. That's the transcript page, not the record
on appeal page number, so that would be in the direct

testimony of witness Mariko Clack. Are you there with me?

A. Yes.
Q. Okay. If you will follow along at lines 22 through
25, can you go —-- actually start with Line 20. Can you

just read 20 through 25 for the record?
A. Line 20 is a question by Solicitor Graham. What, if

anything, did he tell you on the phone about what happened

He called me and told me to come get him. I told him he

wasn't leaving and that people had seen him shoot Nick.

Q. And then the next question?

A. The question by Shawn Graham at 25 is People. said
what?

Q. And is thé answer on the next page?

A. They had seen him shoot Nick. There were witnesses

that had seen him shoot Nick.

Q. Okay. AWould you agree that that last answer
especially and the related statement and the answer above,
are hearsay?

A, Yes, ma'am.
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Q. Okay. Is there any particular reason there was no
objection made there?

A. I can't recall. It might have gone by so quick

"because they were talking about like immediately after

about him denying doing it.

Q. Do you agree that's potentially damaging hearsay?

A. That would depend on what the jury thought of it. It
probably went'by very quickiy and I didn't catch it to
Objectuto it. i

Q. Because in the trial only‘actually one witness

testified actually seeing the shooting; is' that correct?

AL That is correct.

'Q. And hére- this Ms. Clack, who didn't see it at all,

claims that there are multipié people who saw the shooting?

A.. Yes, ma'am.

Q.h She doesn't evéh say who those people are, correct?
A. . That'g correct. |

Q.. Aﬂd there‘wasn't any necessarily frial strategy there

to let that go, it was just a missed objection?
A. Probably, yes.
Q. Okay. All right. ©Now in Gina Brakefield's testimony,

she does a demonstration as described by Mr. Brockmeyer

“earlier that's actually in this transcript on pages -- let

me make sure I've got the right ones -- 102, lines 22

through 25. The question from the solicitor is somewhat --
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I'1l read that into the record. The guestion from the
solicitor says Now that we have established the position

and you have the hand up in a trigger finger on the neck

.area of the left side of the neck -- of Nick, what do you

see or hear next. From reading the transcript there's no

indication of what angle the gun was held at, correct?

A. That's correct.

Q. Or how the gun was held in any particular way?
A. No.

0. The tranébript as it's written does not exactly

preserve the information that was presented to the jury;
is that fair?

A. Yes. I mean, somebody reading the transcript

wouldn't be able to see exactly where her hand was or what

the position was.

'Q." Do you remember who Dr. Brad Marcus is?
A. He was the pathologist in the case.
‘ ' ' . 5 '
Q. Okay. And I'll direct you to Page 681l. If you'll

look briefly at the first half of that page.-
A. Yes, ma'am.

Q. Now from the record it appears that the.solicitor

gave the doctor a prop gun and asked him to orient it as

it would have been on the victim when fired; is that right?

A. I believe so,- yes. ,

Q. And there's no description given as to how thelgﬁn
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was held at all?

A. No, ma'am.

Q. So, - again, from reading the transcript we have no idea
what the jury saw or considered, do weé

A. No} ma'aml

Q. Then on Page 683, if yoﬁ‘ll just read briefly pages
683 to 684, the beginning of that cross-examination.

A. By Mr. Madsen?

Qﬁ Yes. Understanding that was Mr. Madsen's.

A. Okay. We're starting at Line 152

Q. Yeah. |

A. Okay. Mr. Madsen says Doctor,byqu said -- basically
I think you had taken thg gun and pointed it with someone
having it in the right hand and holding it back like this,
iﬁdiqating'is in'parenfheses, is that éorrect, that's how
you held it over there. Let me see. With the right hand
-- the answer is I think it was like this. Question: It
wés not like thatg Answer: Then it was érror in that
part. Questioﬁ: Because it had to be hgld iike this,
indicating, wouldn't.it, because this gun, when it is down
here, indicating, that circle and that thing around, that's
coming from this down here, indicating in parentheses.

Q.» Okay. I think that's enough to get the point across.
From reading the transcript we can't tell anything about

how the éun was held?
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‘A. And he had -- and when Rob cross-examined about that,

}that's what he'went into it.

David Michael Mauldin - Direct by Ms. Goldberg 33
A. No, ma'am.
Q. Okay. 'And Dr. Marcus, the pathologist, actually

admits that what he had done on his direct examination was

incorrect. Is that fair?

A, Yes.

Q. That he madedan error?

A. - Yes, ma'am.

Q. Did yéﬁ-haVe something you --

A. Oh, I believe the way the gun was - or at least the

muzzle imprint on the neck was oriented, the person holding
the gun, if they were right-handed, that it would .have been

palm up and I think he did it more palm down, gangster

+

Q. is}there ahy way betweén this and the earlier
demonstrétion, because they're not preserved, is there any
way to determine how prejudicial Dr. Marcus's error might
have been?

A. ‘Well, Mr. Madsen crossed the doctor and we had
actually discussed it'somewhat'ét the-table. Tt was
éomething that probably wouldlhave easily been fixed iftwe.
had goﬁe over it extensively during cross,'during

redirect, the orientation of the gun, that he had just




1096

10
11
12
13
14
15
16

17
18
19
20
21
22
23

24

25

David Michael Mauldin - Direct by Ms. Goldberg

made a mistake, it was like this, like this, and we
thought it would kind of be better to leave it at the
doctor admitting he made a mistake and not push too hard
and then juét talk about it a little bit in clesing, that
it was confusing even to the deoctor and how would the jury
know, and it seemed like something that -- again, that --
you know, and this was -- Mr. Madéen was cross-examining,
but I know we were discussing it that it was a mistake and
it looked like something we'd be able to fix rathér easily
and move on from there and so we kind of did what we did
with it not to cause more damage.

Q. Okay. And I think where you were going with that

is in your closing argument you did point cut that the
docpor's demonstration was incorrect originally and nobody
ever did a second demonstration to show the proper holding

of the gun?

A. Which they could have done on redirect and they did
not do it.
Q. And you and Mr. Madsen jointly made a decision not to

ask them to do that?

A. Well, we discussed it a bit and then Mr. Madsen did
the cross and then I think that's eventually what we
decided to go with. ‘h

Q. Okay. So it was actually talked about, thought about

and decided not to?
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A. Yeah, we talked about how he was -- he had the gun, I

think, palm down- and that was not the way it would have

"been had it been oriented, and I think further on Page 684,

although it's hard to say, they talk about left haﬁd and
something having to be facing downward and then there's a
lot of indicating, but that's basically what it was. And
the way the imprint was on the side of his neck, I beiieve
there's -- there's a barrel and then the bottom part under
the barrel there was metal on thekguﬁ and if would have

been held with paim up next to the neck and the man had his

right hand with the palm down.

Q. Dr. Marcus had it?
A. Dr. Marcus had it, yeah.
Q. Is there any particular reason YOu dqring the earlier

Cross—ekam of Ms. Brakefield or MrL Madsen during this
particular part with Mr. Marcus didn't try to describe for
the record or héve witnesses describe for the recgrd the
demonstration so thaf it could be more dléar for the
tfanécript?

A. I think we were more worried about the presentation

to the jury. I didn't think thére would be an appeal

issue about it. I mean, I wasn't even corisidering an
appeal issue about it Jjust watching it and watching the
demonstration to the jury.

Q. All right. ©On Page 827, you -- beginning with
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‘for murder and also the offense of possession of a weapon

Line 13, I'll read into the record, the judge says,
Ordinarily we have the cﬁarge on the law after
distinguished counsel make their ;losing argument, but

over the years many jurors have told me judge,. I wish you
would give us the law first. Essentially, as a result of
this, the judge then does instruct the jurors on the law
prior to both counsel giving closing argumenté. Did you
consider -- was there a discussion with the judge where he’
asked the consent of the lawyers to do, it in that order?

A. I don't recollect if there was or not. I don't think

—— I know I didn't object to it.

Q. You did not object to it?

A. No.

Q. Is there any particular reason why you didn't object
to it?

A. I couldn't think of a ground cther than that's just

not the way it's done,:judge. I couldn't think of any kind |
of constitutional grounds or anything to make an objection.
It was unusual and we thougﬁt it was unusual, bg; we just
couldﬁ't think -- you know, it's out of order, but just
saying well, that's not the way we do it, it didn't have

any kind of constitutional limitation or statutory ground
that I could think of.

-

Q. Okay. Now you recall that Mr. Brockmeyer was on trial |
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during commission of a violent crime, correct?

A, Yes, ma'am.
Q. Those were the only two charges he was on trial for?
A, Yes, ma'am.
Q. All right. On Page 830, this is part of the judge's

instructions to the-jury, and I'll read this into the

record, if I can find where I am. Starting on Line 1, Now:

~

the indictments in this case allege two different offenses

~

against the Defendant as I have indicated.: - The charges
were, one, murder and, two, possession of a deadly weapon
during the commission of a violent crime. Each indictment

charges a separate and distinct offense. You must decide

each indictment separately based on the evidence as to that

issue. As an eiample, your verdict may be different as to

" each indictment depending on your  view of the facts and

apply those facts to the law in the case.
S What is your understanding about possession of a
weapon during commission of a jiolent crime? Would yoﬁ'
agree that there's a prerequisite that an individual must
be convicted of a violent crime first?

A. Well, depending on whether or not they're 6n trial
for both at the same time, but thét is an element of the
charge, that the pérsonvwould have had to havé the>weapon

during the commission of a violent crime.

Q. The jury would need to find that the Defendant was
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guilty of a violent crime first?

A. That's correct.

Q. Practically speaking?

A. Yes, ma'am.

Q. Okay. This particular instruction that I just read

makes it sound like the verdicts are completely separate
and not related to each other and could even be
inconsistent. Is that fair?
A, It is fairly broad in that -- in that manner. It can
be interpreted in that way.
Q. Okay. And it doesn't say that either one of those
convictions is dependent on the other in any way, correct?
A. .No, that paragraph does not.
Q. Now, again, on Page 843 —-

MS. VALENZUELA: Did you say 33 or 437

MS. GOLDBERG: 843. |
BY MS. GOLDBERG:
Q. I'm trying to find my correct line number. All right.
Line 23, I'll read into the record. . In order to find the
Defendant guilty of possession of a weapon during the
commission of a violent crime, you must first,find the
Defendant guilty of either committing a violent crime or
attempting to commit a violent crime. I charge you that
the offense of murder is a violent crime. Do you believe

that's a correct statement of the law?
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A. Yes, ma'am.
Q.  Would you agree that it would have been more accurate

to tell the jury that before they even consider tﬁis charge
they have to coﬁsider the violent crime itself first?

A. I think it might have made things more clear, but I
still think the charge is accurate.

Q. Okay. And on Page 879, beginning on Line 6, I'll

read into the record, Again, with reference to the gun
charge on the back of this indictment is the word
"yerdict". You will either write not guilty or guilty.
Whaﬁever your verdict is, it's got to be.the unaniﬁous

verdict of all twelve of you, and then it goes on after.

" that to describe How to arrive at the verdict or how to

present and write the verdict for the murder charge. Do
you see_that?

A. Yes, ma'am.

Q. Aﬁd the judge did not instruct the Jjury to consider
and complete the murder Verdict form before considering the
weapon charge, correct? |

A. That's cor?ect, he -- he did the one and then the

other. He didn't instruct that you had to find on one

before the4othér or the alternative.. He just kind of just

~gave them instructions about the proper form of verdict for

each of the charges, but he put the gun one first and the

murder one second.
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Q. Do you recall either from your memory or froﬁ looking
at the transcript making any objection to the jury
instructions or the way they were presented?

a. Let's see. No, not to the instructions.

Q. Okay. Do you remember about what time of day -- and

I know you're not gonna know specifically, but do you

remember about what time of day the jury went out to begin

deliberations?
A. No, I don't.
Q. Do you remember -- I mean, was it morning, was it

afternoon, late in the day?

A. Probably -- I mean, I really couldn't tell you} but
probebly it would either have been lunchtime or after
lunch, yeah.

Q. Do you remember how late into the night they stayed?

A. No, I don't.
Q. Do you recall that as the transcript.reflects they

came back Friday morning on August 26th to begin
deliberating again?

A. Yes, ma'am.

Q. Okay. You do remember that they began the first day
and came back the second day?

A. Yes, ma'am. . .

Q. The transcript reflects that the Friday, the 26th,

during deliberations the jury requested to re-hear some
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testimony and also to hear some jury instructions over
again regarding legal definitions. Do you remembet”that?
A, Not specifically, but you can either point it out in

the transcript or I can read it.

Q. You don't dispute that?
A, No.
Q0. And then the' transcript reflects that the jury came

back with a verdict.at 11:58 AM on August 26th, so that

would be around lunchtime on Friday. Does that seund right
to yéu?

. A. Yes,'ma'am.
Q. All right. Now.if we'll go to‘f— and let me —-— the

way my transcript is, I assume that everybody is the same,

is that there is essentially a new transcript at the back

"of the record on appeal that capturées the verdict and the

sentencing. So what I'm looking at is Page 10 of the new

transcript, which would be Page 783 of the record_dn

appeal.

MS. GO#DBERG: Do you have that correctly?

MS. VALENZUELA: I do. I wanted to make sure that
that's what we gave the Court. Is that showing up. for you,
Your Honor? It would be -- it would be showing up in
Volume 2 and then -- and I think ‘it should be iabeled
Record On Appeal Volume 2 and then if you scroll down on

~

that PDF it should say in bold letters up in the right-hand
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corner 783.

THE COURT: Okay. Record On Appeal Volume 2. I have
that.

MS. VALENZUELA: Yes, sir.

THE COURT: It's where now?

MS. VALENZUELA: 783, which would be -- since it's a

PDF, you basically have to scroll all the way to the bottom

and then maybe scroll up approximately thirty-ish pages

‘until you see 783 up in the right-hand corner. When the

transcriﬁts aren't so big, the PDF matches up exactly, but
when it's this large, it's not.

THE COUﬁT: Okay. Okay. I have it.

MS. GOiDBERG:’ All right. So yours says 783 and then
right underneath it says Page 10?l |

THE COURT: Yes, ma'am.

MS. GOLDBERG: Okay. Very good. We're at the same
place.
BY MS. GOLDBERG:
Q. ‘All right. ©Now on this page it reflects the judge
received, the verdict form. Mr. Mauldin, if you would just
read into the record that page, 1f you don't mind.
A. Page 10?2
Q. Yeah.
A. It started on Pagé 9, Line 25. The Court says,

Mr. Foreman, I'm advised the jury's reached a unanimous
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verdict; is that true? The foreperson says, Yes, Your

Honor. The Court says, If your verdict's a unanimous

" verdict, all twelve, please signify by raising your right

hand. The jury has so signified. Hope, who is Hope Frick,
the Clerk of Court there, lease accept'the verdict form
and hand it to me. The clerk says, Yes, sir. The Court
says, What is today's date? The clerk says, The 26th. The
Court says, Please take this back so they cén date it the
date, inadvertently put the 25th, and it's the 26th. The
foreman says, Your Honor, around 7:00 last night we did,
and breaks off. Then the Court says, Well, date it today,
if you will. The foreman says, Yes, sir. The Court says,
That's a rendition of the verdict. The clerk says, If
you'll just change it, sir, and put your initials beside
it. In parentheses it says Jjury -foreman corrects date for
the clerk. The clerk says, Thank you, sir. The Court
says, You've written the verdict on the back of both
indictments as I indicated. On this sheet you'wve only
indicated one verdict.
Q. Okay. I am going to hand you a copy of the indictment
for possession of a weapon during a-violent crime that is
already a part of the Court's record.

MS. VALENZUELA: Your Honor, could i have a brief
break? I mean, I'm gonna stay in the courtroom. Just one

guick thing.
14
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THE COURT: Yes, ma'am. Sure.
(Pause in proceedings.)'
MS. VALENZUELA: Thank you, Your Honor. I apologize
for that.
THE COURT: No, ma'am. You'ré fine.
MS. GOLDBERG: All right. Are you ready, Your Honor?
THE COURT: ‘Yes, ma'am.
BY MS. GOLDBERG:
Q. All right. Mr. Mauldin, does that appear to be the

indictment that's being discussed in Page 107?

A. Yes, ma'am.

Q. All right. You see there are the two dates on there?
A. Yes, ma'am.

Q. What are those dates?

A. bne is 8-25-2011 and one is 5526—2011. The numbers

’

are éeparated by periods.
Q. All right. Thank you.

MS. GOLDBERG: Your Honor, if you don't have that
handy, I'd be happy tc hand you a cdpy‘of this if you want
to lock at it.

THE COURT: Okay.

BY MS. GOLDBERG:
Q. All right. On Page 10 the juror tells the judge that
they came to the verdict on the possession of a weapon

charge on the 25th, correct?
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MS. VALENZUELA: Objection. JWeli, I'm sorry. I'm
gonna —-- withdrawn.

THE counf& Okay.

THE WITNESS: When the judge inquires about the date,
the foreman says, Your Honor, "around 7:00 last night we
did, and then it's cut off.

BY MS. GOLDBERG:

Q. ~ The judée cut him off?

A. Right.

Q. Is that -- is that what ?ou understood that to mean?
é. It'sjpossible that could be an interpretation of that'
sentencgfn

Q. Okay. It appears fhat the jury did not understand

that they were not allowed to consider the possession of a
weapon'charge first. Would you agree with that?
A, I don't know --

MS. VALENZUELA: Speculation, Your Honor. There's no

"way that he can tell what the jury was thinking.

MS. GOLDBERG: I'll withdraw that.
THE COURT: Okay.

BY MS. GOLDBERG:

Q. Why dida't you object to any of this?
A. Well, they did find him guilty of a violent crime and
then the --'so the verdicts weren't inconsistent. If they

had found him guilty of that aﬁd‘were continuing to do
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~elements of the greater offense.

deliberations on the other charge if they had found him
guilty of involuntary manslaughter or not guilty, I would
have objected to the conviction of that as being definitely

inconsistent and not par with the consideration of the

Q. Okay. If it appears to you‘that a jury would -- is
not following the law asAinstructed to fhem, do you think
that would be.a«ground to request a mistrial?
A. If I could prove that, yes.

MS. GOLDBERG: No further questions.

' MS. VALENZUELA: May it please the Court?

THE COURT: Yes, ma'am.

CROSS-EXAMINATION

BY MS. VVALENZIUELA: | |
Q. Okay. So let'; start with that first allegation, fhat
allegation tﬁat you failed to object to thelinadmissible
hearsay testimony, and do you remember that as being that
you don‘tAremember if you -- or your testimony was that you
might have missed it when someone testified that péople
said they saw the Defendant shoot the victim?
A. Right, that might have gone by quick becauseithen most
of it afterward was about him denying doing anything wrong.
Q. And you wanted that part of the testimony to come out?
A. Yes, ma'am. |

Q. And so Gina-did téstify before the jury that she saw-
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,BY MS. VALENZUELA:

the Defendant shoot the victim, right?
A. Yes, ma'am.
Q. Okay. And then if you'll turn to Page 239 to 241.
And I'm using the smaller pages of the original transcript
pages. 239,

MS. GOLDBERG: What page?

MS. VALENZUELA: 2309.

Q. And actually I'm -- let me make sure. I'm actually on
Page 240 and go all the way down to Line 21. And this is
Bassam Kabar's testimony and he's being directed by the

solicitor's office, right?

A. Direct by Mr. Hubbard.

Q. Okay. Is he not one of the prosecutors?

A. Yes.

Q. Okay. And does Bassam Kabar testify there that he

saw the Defendant kneel down in front of the wvictim, look
like he was putting his hands on his shoulder, say
something briefly, hears a loud pop around that same time
and then-sees the Defendant stand up and walk off and exit
toward the building?

A, Yes, ma'am. That's what the transcript says.

Q. Okay. So he doesn't say I saw the Defendant shoot the
victim, but he said I saw the Defendant crouch in front of

the victim, heard a loud pop and then saw the Defendant
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walk away right after the victim was shot?

A. Yes, ma'am.

Q. Okay. So ——

A. He didn't say anything about a gun or anyfhing like
that.

Q. He hears a —-—- he hears a pop, right?

A. He hears a pop.

Q. Which was consistent with what other witnesses said

they heard. They described it also as hearing a pop around

that time --

A. Yes, ma'am.

Q. -— whether they knew there was a gun or not?

A. Right.

0. Okay. And then I'm -- I'm just trying to understand
this. -Your client's own testimony at trial was not

refusing that he had any part in that. He admitted and

is claiming thét it was an accident when he reached for
that gun that was in his -- in his friend's hand and shot
the victim, right?

A. Yes, ma'am. He said it was an accident.

Q. So the idea of -- of the victim being shot and the
Defendant being involved in the victim being shot is not
in dispute even according to your own client's testimony
in front of the jury, it's just whether it was intentional

or accidental?
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A. That's correct.
Q. Okay. The physical demonstration issue about the way

the palm was facing, and I need you to help me out here.
If -- if you are the victim -- can you put your hand in the
shape of a gun? And it's on -- and actually I'm gonna make
this a little bit clearer.

‘MS. VALENZUELA : Your Honor, may I approach the
Witnéss?

THE COURT: Yes, ma'am.
BY MS. VALENZUELA:
Q. Okay. These -- I'm handing you what was entered in
the trial as State's Exhibit 55 and State's Exhibit 62.
Do you recognize those?
A.  Yes, ma'am.
Q. And did you pull those out of the file thaf came

directly from the Clerk of Court this morning?

A. Yes, ma'am. At your request.

Q. I'm sorry?

A. Yes, ma'am. At your request.

Q. Okay. And what do we see in Exhibit 557?

A. It is Ehe -- the left side of Nick's head ffom the

‘mouth downward. You see his head and the beginning of his

neck.

Q. Okay. And then there was discussion earlier about

the way that the -- the way that the gun imprinted on the
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neck, correctly -—- I mean, right?

A. Yes, ma'am.

Q. Okay. And so —- and then what's Exhibit 627

A. It was an over—-image of a gun barrel, I guess, and

they -- they had done something where they had aligned that

over the picture.
0. Okay. And so I'm just using Exhibité 62 and 55 and
then Qe're just overlaying those two right there?
A. Yes, ma'am.
Q. Okay.
MS. VAiENZUELA:, And, Your Honor, this is}for your

benefit. The photos on the jaw and the overlay.

BY MS. VALENZUELA:

Q. And so the gun -- it's undisputed that the gunshot

went into the left side of the victim's neck?

A, That's correct.
Q. Okay. And so if -- the argument about the hand
position, if the victim is lifting his —-- his left hand

because we know that the gunshot went into the leftfside,

so going with your client's last story of how this

palm up, and to matech the gun imprint would need -- the
victim would have had to be holding his hand palm up?
A. Well, the top of the gun would have to be oriented

toward the back ¢f the victim's neck and the bottom of the

,/
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-

gun more toward‘the front of the victim's neck.

Q. Sc hold your hand up, if you don't mind.

A. So if he was left-handed, the -- the top of

it (demonstrating) --

Q. That's how the viétim would have had to have been
holding the gun?

A. Unless he was hclding -- you know, had it way around
the right hand and holding it with the palm facing down.
Q. Okay.

A. If he was holding with the left ‘hand, the palm would

have to be facing up.

Q. Okay. And -- and tell me in terms of your --

A. No, it —--

0. Is fhat -- no, take your time. I want to make sure
that it's --

A, No, the left hand, the palm would be facing down. If

you were holding it with your right -hand, the palm would be
facing up. |

Q. So if this is the gun and you've got it -- so it's
opposite? You've got —-- let me -- okay. Let me get the

-—- is your testimony that it would be the victim's palm
facing down?

A, If he's heoclding the gun in the left hand, the way

the orientation is the top of the gun would ha&e to be

pointed toward the back of the neck and the bottom of the
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gun would be pointed toward the front of the neck. So if

he was holding it left-handed, the palm would be down. IE-

he were holding the gun right-handed, the palm would be

up.
Q. Okay. Which is what the testimony was by Gina?
A. I don't recollect what direction her palm was facing,

either déwn or up, but then reading the transcript on the
pathologist he had the palm down, which was wrong. If

it was a right hand holding the gun,'the palm would have
had to have been up, and if that's -- that's the way

Mr. Brockmeyer remembers it, that's the wa? the gun would
have been if was held in someone's right hand.

Q. Okay. Regardléss, in the cross-examination of thé
issue of how the éun was held, you guys, you and Rob, have
a discussion strategically about how you're gonna handle
it and then Rob ends up getting -- cb—counsel ends up
getting the State's expert witness tq.admit that they were
mistaken in their testimony as to how they held'the gun --

A, Yes, ma'am.:

Q. -- or how the gun was indicated?

A. Yes.

Q. Okay. . Let me move to the -- we talked about the
aﬁgle of the gunshot -- or scratch that. . I think you
covered alfeady that you testified that there were -- you

didn't'think that there were any constitutional grounds to
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'object to the charges being given before closing argument?

verdict?

_Qw If they said?

. 8,
A. That they came to one before the other one otr not.
Q. Well, would you have remémbered if -- there was -no

A. I couldn't think of any. a -

0. Okay. When you were asked about the - the verdict
forms and the possibility that one came back.before’the
other, there Was never -- did you ﬁayé the jury come back
and indicate that they had only been able‘to reaéh fhe
verdict on the possession of a weapon charge?

A. I don't recéllect that. .

Q. No, and that's not in the f;anscript either. So wheﬁ
ﬁhe jury comes 'back, they come back with both verdict

forms when they indicate fo the judge that they have a

A. That's what the transcript Sa§s. I don't remember if

they said that or not.

Ailen charge‘here} right?

A. No.

Q. There was no like we're not able to reach a resolution
on our second verdict?

A.: No.

Q. Sco your client isvconvicted of both, so.to-theAextent
that he‘needed‘a prerequisite he's got it because he's

convicted of a violent crime. And you said that if it had
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come back as an inconsistent verdict you would have
objected, right?

A. Yes, ma'am.

Q. And so you were talking about if the jury had come
chk and found him not guilty on murder, but gﬁilty on
posseséion of a weapon during the commission of a violent
crime, you would have objected at that time?

A. Yes, ma'am.

Q. Tell us -- and obviously the Court knows what happens,

but tell us for the record what happens at that  -- at that
point, what objections you'd make and what resuit would you
expect.

A. Well, I would have objected that it was an
inconsistent verdict that they found him not guilty of a
violent crime and that the prerequisite for the violent
crime wouldn't have been found in their determination of
the handgun and I would have asked the judge to vaéate the
conviction for the handgun and the judge would have made a
ruling however he wanted to.

Q. And thén if for some reason the judge had not vacated

that conviction, it would have gone up on appeal at that

point?
A. That's correct.

Q. Okay. And the result would have been if -- you know,

assuming that everyone follows the law and the inconsistent
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verdict, if there was no other verdict, that the sole
conviction the jury came back with would have been vacated,
the jury doesn't get another chance to come back and say
we didn't understand, we actually want to go back and find
him guilty of something, your client walks off -- walks

out, no conviction?

A. Can you go over -- that was a long --

Q. It was long. I mean, you make ‘an objection --
A. Right.

Q. -- saying that it's an inconsistent verdict?

A. Right. |

Q. The judge vacates it?

A. Or not. Depending on --

Q. Okay. So go with me. And the judge -- on this

guestion, the judge vacates it. What happens to your

client?
A. Then he would be released.
Q. Okay. And -- thank you.

MS. VALENZUELA: Your Honor, may I have a second?
THE COURT: Yes, ma'am.

MS. VALENZUELA: Nothing further.

THE COURT: Yes, ma'am. Anything?

MS. GOLDBERG: No, Your Honor.

THE COURT: Sir, you may step down. Please be

careful.

1117




1118

10
11
12
13
14
15
16

17

18-

19

20

21

22

23

24

25

David Michael Mauldin - Cross by Ms. Valenzuela

56

THE WITNESS: . Thank ycu.

(Witness excused.)

MS. GOLDBERG: No other witnesses from the Applicant.

MS. VALENZ2UELA: Nor from the State.

THE COURT: All right. Sir, you don't know this, but

they'll tell you that we do everything by e-mail, so your

lawyers will be 1in touch with you, okay? Thank you.
(Whereupon, the proceedings were concluded at

11:45 2AM.)

]
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
' ) 2014-CP-32-0689
William Brockmeyer, #347527, ) e
) i
Applicant, - ) ORDER OF DISMISSAL;; 1??1::; = T
) ‘ Zhgie
\Z % ‘ég‘,;ﬁ w ﬁ
: 0as B L
State of South Carolina, ) iz X
: | ) #waly ?
Respondent. ) — a
)

. This matter- comes before the Court by way of an e;pplication for post-conviction relief
filed February 25, 2014. This Application was amended by Applicant on September 29, 2016.
An evidentiary hearing m this action was heard by this Cqurt at the Lexington ‘County
Courthouse on November~9,42016. /_Applicant was present, and he was represented by Kristy G.
Goldberg, Esquire. The State was represented by Semor Assistant Deput)lf Atfomey General
Johanna C. Vi;.lenzuela. | ‘
At the hearing, Applicant testified on his own behalf. Assistant Public Defender David
Mauldini testified also testified. Before this ‘Court was also a copy of trial transcript, the
Application and subsequent amendment, the »Rétum, the records from the South Carolina
Department of Correctioﬁé, the records of the Lexington County" Clerk of Court regardmg these
convictions, and the records from the direct appeal.
I. PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Conjcctiong pursuant
to orders of commitment of the Lexington County Clerk of Court. Applicant was iﬁdicted at the
April 2007 term of the Lexington County G;and Jury for one count of murder (2011-GS-32-

1255) and one count of possession of a firearm of knife duﬁng a violent crime (2011-GS-32-

Pa lof%




1257). Applicant was represented by David Mauldin and Robert Madsen, both Assistant Public
Defenders for Lexmgton County.

On August 22-26, 2011, Apphcant was tried by a jury before the Honorable Edward B.
Cottingham, Circuit Court Judge. On August 26, 2011, the jury found Apphcant guilty of one
count of murder and one count of possession of .a weapon during the commission of a violent
crime. On October 21, 2009, Judge Cottingham- sentenced Applicant to thirty-five (35) years

_imprisonment for the murder conviction and five (5) years imprison_ment for the possession of a
weapon during the commission of a violent crime conviction. The sentences were to be served
consecutively, Overall, Applicant received an aggregated forty (40) year term of imprisonment.

Applicant timely flled and served a notice of appeal. On the appeal, Applicant was
represented by Miles Coleman, Esq., and Robert M. Dudek, Chief Appellate Defender with the
South Carolina Commission on Indigent Defense, D1v151on of Appellate Defense.

Applicant’s appeal was perfected by the filing of a Final Brief of Appellant In the Final

. Brief, Applicant-presented four arguments. First,rhe co.ntendedlthe trial court erred by denying
the defense's motion to enforce a subpoena where. -the information soeght was cleat'ly reletlant,
unavailab(le from other sources, and not otherwise brotected. Second, Applicant argued the trial
court erred and violated the Confrontation Clause of the Sixth Amendment to the United States

Constitution by permitting the State to establish the chain of custo'r;'ly of its evidence through a

1121

computer log. Third, Applicant asserted the trial court erred by permitting the State to introduce

~ a photograph of the defendant where the State used the photograph for the illicit purpose of

implying that Mr, Brockmeyer was gullty Fourth, Applicant claimed the tnal court erred by

perrmttmg the State to introduce hearsay ev1dence taken from the decedent's telephone

t

Page 6

RKE



1122

The State filed a Final Brief of Respondent. Applicant subsequently filed a Final Reply
Brief of Appellant.

By Order filed February 28, 2013, Applicant’s appeel was certified for review by the
South Carolina Supreme Court. Oral argument was heard by the South Carolina Supreme Court
on May 15, 2013. ‘

In & published opinion filed November 27, 2013, the South Carolina Supreme Court
affirmed Applicant’s convictions. State v. Brockmeyer, 406 S.C. 324, 331, 751 S.E.2d 645, 649
(2013). The Remittitur was issued on December 13, 2013.

II. ALLEGATIONS N

In his application, Applicant alleges he is being held in custody unlawfully for the
following reasons:

10(a) Ineffective Assisfance of Counsel

11(a) Counsel failed to properly presérve Appellant issues for appeal

11(b) Counsel failed to show how Appellant Constitutional Rights were violated

which demed Appellant due process of law
In the amendment to the Application that was ﬁled as an attachment to the ongmal App11ca.t10n,
Applicant alleged he is being held in custody unlawfully fo1; the following reasons:

L. Counsel was ineffective by failing to properly preserve motlon to enforce
subpoena for appellate review.

2, Court appomted counsel was ineffective by fallmg to properly preserve a
violation of the Confrontation Clause of the Sixth Amendment to the
United States Constitution, this denied Appellant due process of law and
this was h1ghly prejudicial and rendered the ev1dence inadmissible

3. Counsel was ineffective for failing to object when the jury foreman stated
that jury found defendant of weapon/possesswn weapon during’ a violent.
crime on 8/25/11 the day before jury found defendant guilty of murder on
8/26/11.




In the Amended Application filed on September 29, 2016, Applicant alleged he is being

held in custody unlawfully for the following reasons: '

11(a)

11(b)

11(c)

1‘1 (d)
11(e)

110

Ineffective assistance of trial counsel for failing to object to inadmissible hearsay
testimony. Page 147 and 148. :

Ineffective assistance of trial counsel for failing to preserve the record clearly and
have physical demonstrations done in Court described for the transcript.

Ineffective assistance of trial counsel for failing to effectively present arguments
regarding the angle. of the gunshot wound and failure to allow the Appllcant to
demonstrate what happened.

Ineffective assistance of counsel for failure to present ev1dence regarding
reputation and use of a nickname prior to the mcldent

Ineffective assistance of counsel for failure to object when the trial judge provided
instructions to the jury prior to the closing arguments of counsel.

Ineffective assistance of counsel for failing to obJect when the Court did not
emphasize to the jury that a conviction on a violent crime was a prereqmsxte for a
conviction on possession of a deadly weapon durmg commission of a violent

. crime.

11(g)

testimony at the post-conviction relief ev1dent1ary hearing. This Court has further had the
opportunity to observe the w1tnesses presented at the hearing, closely pass upon their credlbxhty

and weigh their testimony accordingly. Specifically, this Court finds trial counsel’s testimony

Ineffective assistance of counsel for failing to object and/or request a mistrial

and/or move for a new trial based on the fact that the jury reached a verdict on

possession of a deadly weapon during commission of a violent crime- prior to
reaching a verdict on whether or not he committed a violent crime, and the Court
instructed the jury. to re-date the verdict on the indictment. :

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW.

This Court has had the oppo'rtlmity to review the record in its entirety and has heard the

1123

credible and finds Applicant’s téstimony not credible. Set forth below are the relevant findings of |

facts and conclusions of law as required pursuant to S.C. Code Ann. §17-27-80 (1985).

Page 4 g
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Ineffective Assistance of Counsel

In a post-conviction relief action, an applicant has the burden of proving the allegations
in his or her application. Rule 71.1(e), SCRCP; Butler v. Sta;te, 286 S.C. 441, 334 S.E.2d 813
(1985). When an applicant alleges ineffective assistance of counsel as a grouﬁd for relief, he or
she must prove “counsel’s conduct so uﬁdermined the proper functioning of the adversarial
process that the trial cannot bev r§lied upon as having produced a_jﬁst result.” Sﬁickland V.
Washington, 466 U.S. 668 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813. The proper measure of
performance is whether an attorney provided representation within the range of competence
required in criminal cases Courts presume counsel rendered adeqixate assistance and made all
significant decisions in the exercise of reasonable professional judgment. Butler, 286 S.C. 441,‘ |
334 S.E.2d 813. The applicant must overcome th1s presumption to receive relief. Cherry v. State,
300 S.C. 115, 386 S.E.2d 624 (1989). Judicial scrutiny of counsel’s performance must be highly
deferential, as it is all too tempﬁng for a defendant to second-éuess counsel's assistance after
conviction or adverse sentence, aﬁd it is all too eaéy for a court, examining counsel’s defense
after iti has proved unsuccessful, to éonclude that a particular act or omission of counsel was

unreasonable. Strickland, 466 U.S. at 689. “[Wlhen counsel articulates a valid reason for -

employing a certain Stmtegy, such conduct will not be deemed ineffective assistance of counsel.”

Smith v. State, 386 S.C. 562, 567, 689 S.E.2d 629, 632 (2010) (citing Caprood v. State, 338 S.C.
103, 110, 525 S.E.2d 514, 517 (2000)). |

Courts use a two-pronged test in evaluating allegations of ineffgctive assistance of
'counqel; First, the applicant must prove that counsel’s performance was deficient. Under this
prong, attorney performance is measured by its “reasonableness under professional norms.”

Cherry, 300 S.C. at 117, 385 S.E.2d at 625 (citing Strickland). Second, counsel’s deficient

age 5 of
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performance must have prejudiced the applicant such that “there is a reasonable probability that,

but for counsel’s unprofessional errors, the result of the proceeding wduld have been different.”
Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. The standards do not establish mechanical rules;
the ultimate focus of inquiry must bé on the fhndé;nental fairness of fhe proceeding whose result
is being challenged. A court need not first determine whether counsel’s performance was

deficient before examining the prejudice suffered by the defendant as a result of the alleged

deficiencies. If it is easier to dispose of an ineffectiveness claim on the ground of lack of

sufficient prejudice, that course should be followed. Strickland, 466 U.S. 668.

After careful review of the entire record, including the testimo_ny presented at the
ev1dent1ary hearlng, based on the standard discussed above, this Court finds Apphcant has failed
o ¢ carry his burden in this action in regards to all of his allegations of meffcctlve assistance of
counsel.

" 1. ©  Trial counsel was not ineffective for not preserving the defense motion to enforce
subpoena for appellate review.

In his first claim in his initial application for post-conviction relief, Applicant asserts trial
counsel was ineffective because counsel did not preserve the motion to enforce-a subpoena at
trial. Aﬁplicant had served a sﬁbpocna on local TV station WLTX secking infofmation about a
commenter on their website. The subpoena speclﬁcally sought the production of |

ANY AND ALL REGISTRATION [NFORMATION FOR THE USERNAME
“AndTheTruth” THAT REPLIED ON JULY 12, 2010 @ 1:36 AM EDT TO THE

NEWS ARTICLE REGARDING WILLIAM MARK BROCKMEYER BEING
CHARGED WITH THE SHOOTING DEATH OF NICHOLAS ALTON RAE. .

R
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Court Exhibit 1, p. 6. (ROA p. 800).! Counsel for the news station objected to the subpoena by
letter, contending the information sought was constitutionally pmtgcted as anonymous internet
comment and not subject to disclosure. January 7, 2011 Letter - Bender to Mauldin, Court
Exhibit 1, p. 9. (ROA p. 803).

A hearing on the subpoena was convened by Judge Cottingham on August 3, 2011. After
hearing argument, Judge Cottingham opined that the witness was constitutionally-protected. He
concluded that given the nature of the case and 'numbgr of witnesses, if the party exists, it can be |
determined appropriate discovery without violating the c;,onstitutional privileges of the staﬁon
and the named individual. (Tr. 15-6). Prior to Appﬁcant’s trial and during.Applicant’s trial, no
other mention was made of the subpoena.

Applicant raised the denial of the subpoené as an issue on appeal. Specifically, he argued
the trial court erred by applying the wrong legél standard and denying the defendant’s métion to

enforce a subpoena where the information was clearly relevant, unavailable from other sources,

1 The defense beheved that a comment may have been written by a potentlal wﬂness in the case,
The comment stated as follows: .
AndTheTruth
- 1:36 AM on July 12, 2010

Were you there, did you see what happened, did you see the tears on his young
confused face when he realized he had just accidently killed his friend....

- God makes provision for an accidental or carelessly caused death. Judge not, and
-ye shall not be judged: condemn not, and ye shall not be condemned, forglve, and ye
shall be forgiven Corinthians 15:54-55:

So when this corruptible shall have put on incorruption, and this mortal shall have
put on 1mmorta11ty, then shall be brought to pass the saying that is written, Death is
swallowed up in victory.

O death, where is thy sting? O grave, where is thy vi
- My Heart & Prayers go out to both familie
happen, may God be with you all...

ry? -
1 of my friends who had to see this

-Page 7 of 36
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and not otherwise protected. The South Carolina Supreme Court denied relief upon the claim,
finding it was not preserved for appellate review:

- Although Brockmeyer presents a compelling argument for the disclosure
of the commenter under the circumstances presented, we decline to reach this
issue on issue preservation grounds. We have no way of properly evaluating
Brockmeyer's continuing need for the information he sought to subpoena -
following the trial judge's instructions for the solicitor to take additional steps to
assist the defense in identifying everyone at Jager's on the night of the shooting.
This is so because Brockmeyer failed to renew his motion. at the outset of trial.
Thus, Brockmeyer has failed to provide this Court with a sufficient record on
appeal to evaluate this assertion of error. See Harkins v. Greenville Cnty., 340
S.C. 606, 616, 533 S.E.2d 886, 891 (2000) (finding it impossible to evaluate the
merits of certain issues because the Appellant failed to include the relevant
material in the record on appeal); Crestwood Golf Club, Inc. v. Potter, 328 S.C.
201, 215, 493 S.E.2d 826, 834 (1997) (noting an appellant bears the burden of
providing a sufficient record to review his assertlons of error).

State v. Brockmeyer, 406 S.C. 324 33839, 751 SE2d 645 652—53 (2013) The Supreme

. Court further found any error by the trial court 1n not grantmg the subpoena was harmless
because the evidence sought was cumulat1Ve to evidence presented at frial.

However, even assuming the trial court erred in not requiring disclosure of the
anonymous commenter's identity, the error would not be reversible, Brockmeyer
is unable to show he was prejudiced by the trial judge's denial of his motion to
enforce the subpoena. More to the point, evidence of an accidental shooting and
Brockmeyer's distraught state was presented. Brockmeyer testified that the
shooting was an accident and that he was “in shock” afterwards. More
importantly, Mariko Clack,; who was among the group of friends with
Brockmeyer and the victim on the night of the shooting, testified that Brockmeyer
was weeping and was “really shaky and frantic” after the shooting. Thus, any
error was harmless because even assuming the anonymous commenter testified to
that effect, it would have been cumulative. See State v. Commander, 396 S.C.
254, 263, 721 S.E2d 413, 418 (2011) (“To warrant reversal ‘based on the
admission or exclusion of evidence, the appellant must prove both the error, of the
rulmg and the resulting prejudice, i.e., that there is a reasonable probability the
jury's verdict was influenced by the challenged evidence or the lack thereof.”). In
sum, the issue is not properly preserved, but in any event, any error in the trial
court's refusal to enforce the subpoena would not constitute reversible error,

Brockmeyer, 406 S.C. at 339, 751 S.E.2d at 653.

There was no testimony regarding this claim at the evidentiary hearing.
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This Court finds Applicant has failed to establish he is entitled to relief upon this claim of
ineffective assistance of counsel. First, Applicant has not shown trial counsel was deficient in
not further contending the subpoena was needed before trial. “[A] court must indulge é strong
presumption that counsel's conduct falls within the wide range of reasonable professional
assistance; that is? the defendant must overcome the pregumpﬁon that, under the circumstances,

the challenged action might be considered sound triai strategy.” Strickland v. Wgs_l@g’@, 466

U.S. 668, 689 (1 984). Applicant presented no evidence at the PCR évidentiary hearing that the
| information requested in the subpoena was still needed at trial. Nor dia Applicant establish trial
counsel did ﬁot make a strategic decision to not continue seeking enforcement of the subpoe;'1a.
Thus, this Court finds Applicant fails to meet his burden of showing\trial counsel was deficient.
Applicant élso fails to establish he was prejudiced by any error of counsel in the handling
of the subpoena. First, Applicant presented no evidence at the evidentiary héaring in this action
to establish what would have been obtamed had the subpoena been enforced. His argument
rcgardmg preJud1ce is purely Speculatwe and insufficient to establish prejudice. See Putnam v.
State, 417 S.C. 252, 266, 789 S.E.2d 594, 601 (Ct. App. 2016)_. Second, to the extent Petitioner’s
argument relies upon his belief thét his prejudice stems from the argumén§ n'ot being preserved
for appellate review, this Court finds his argument is without merit. In making this finding, this
Court finds very pérsﬁasive the Supreme Court’s reasoning for its finding that any error by the
trial court was harmless. As nofe& ’by the Supreme Court, the information contained m the online
comment that was the basis for the subpoena was cﬁmulative to evidence presented - at
Applicant’s trial. Applicgnt had testified the shooting was an accident, and he was in shock
afterwards. (Tr. 653, 656-58). Further, Mariko Clack had testified that when she saw Applicant

after the shooting, she “saw him like weeping”, in response to an inquiry as to whether he was

Page 9 of 36
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crying that mght (T r. 100, 12). In light of the Supreme Court’s detenmnauon that any error by
the trial court in not enforcmg the subpoena would have been ha.rmless, this” Court finds
Applicant cannot show he was prejud_iced by counsel’s failure to preserve this issue for appeal.

This claim for relief is therefore denied and dismissed with prejudice.

2, Trial counsel was not meﬂ'ectlve for not preserving an objection asserting a violation

1129

" of the Confrontation Clause of the Sixth Amendment to the Umted States- .

Constitution.

In his second claim of the ongmal apphcatlon Apphcant asserted trial counsel was
meffecnve in failing to raise an objecuon to the admission of several items durmg his tnal
because the adm1ssmn of those items violated the Conﬁ’ontahon Clause of the Sixth Amendment.
It appears this claim stems from an argument presented by Applicant in his direct appeal. In the

~ appeal, Applicant challEnged the admission five items (a shirt worn by Applicant, a shell casing,

a pistol magazine, a pistol, and a recovered projectile) (See Final Brief of Appellaht, footnote -

15). At trial, tnal counsel ob]ected to the admission of these items, assertmg each time the State
had failed to present a sufﬁclent chain of custody or foundation. (Tr 353, 359-60, 366-67, 421-
23). On appeal Apphcant attempted to argue that the admission of these items v1olated the
Confrontation Clause of the Sixth Amendment. |

The South Carolina Supreme Court found the arguments were not preserved for appellate
review. State v. Brockmeyer, ‘466 S.C. 324, 350, 751 S.E.2d 645, 659 (2013). The Supreme
Court further foand there was no Confrontation Clause violation.

We find the facts of this case demonstrate that the evidence logs werekept

~ as business records for the purpose of identifying and storing evidentiary items.
We find the trial judge properly detérmined the chain-of-custody reports fall
within the hearsay .exception in Rule 803(6), SCRE, and that the evidence
custodians' testimony about the chains of custody was admissible.. Critical to
admissibility of the chain-of-custody records here is their non-testimonial nature.
"Regarding the Confrontation Clause analysis, these chains of custody were not
created “for the sole purpose of providing evidence against. theé defendant.”
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Melendez—Diaz, 557 U.S. at 323, 129 S.Ct. 2527. Indeed, the evidence.logs do
not purport fo prove any fact necessary to the conviction, and the custodians who
did not testify were in-no manner involved in the testing or analysis of the
recovered items; thus, the statements by non-testifying custodians contained in the
chain-of-custody logs are not testimonial in nature because their “primary .
purpose” is not to constitute evidence in a criminal trial. Because we find these
statements are not testimonial, they are exempt from. Confrontation Clause
scrutiny. See Bullcoming, 131 S.Ct. at 2720 (Sotomayor, J., concurring)
(“[Blusiness and public records are generally admissible absent confrontaﬁon

”)

Brockmeyer, 406 S.C. at 352, 751 S.E.2d at 660.
" No testimohy regarding this claim was presented at the PCR evidentiary hearing.

At the outset, this Court would note that the underlying facts regarding how this claim
arose at trial are recited in detail in the South Carolina Supreme Court’s oplmon

Thxs Court finds Appllcant has failed to meet h13 burden of showmg trial counsel was
meﬁ"ecuve in not presenting an obj ection based upon the Confrontation Clause when he objected
to the admission of these items at trial.

[A] court need not determine whether counsel's peﬁommce was deficient before

examining the prejudice suffered by the defendant as a result of the alleged

deficiencies. The ob_] ect of an ineffectiveness claim is not to grade counsel's

performance. If it is easier to dispose of an ineffectiveness claim on the ground of

lack of sufficient prejudice, which we expect will often be so, that course should

be followed.
Strickland, 466 U.S. at 697. This Cburt finds Applicant has not shown that he was prejudiced.
As found by the South Carolina Supreme Court in the direct appeal, no Confrontation Clause
issue was present in this case. The evidence logs and: chain-of-custody documents were not
testimonial in nature, and are exempt from Confrontation Clause scrutiny, Brockmeyer, 406 S.C.
at 352, 751 S.E.2d at 660. Thus, any objection based upon the Confrontation Clause would have

been without merit./‘ Applicant cannot show there is a reasonable probability the result at trial

Pa 10f36
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would have been different had counsel presented timely Confrontation Clause objections, Thus,

this claim for relief is denied and dismissed with prejudice.

3'

Counsel was not ineffective for not objecting when the jury foreman stated that jury
found Applicant guilty of the possession of a weapon during the commission of a
vxolent crime the day before the jury verdict was entered. .

In his third claim in the original Applicatioh, Applicant asserts trial counsel was

ineffective for not objecting when the jury indicated it found Applic_ant guilty of possession of a

weapon during the commission of a violent crime before it found Applicant was guilty of

- urder.

~ Applicant raises a similar claim in his seventh claim (11(g)) of his amended

Application. In that claim, he also asseits trial counsel should have moved for a mistrial when /

this information was disclosed.

This claim stems from the followiﬁg exchange before the verdicts were’read:

THE COURT: Mr. Foreman. I've been advised that the jury has reached a
unanimous verdlct is that true?

THE FOREMAN Yes, Your Honor. -

THE COURT: If this verdict be the unanimous verdict of all 12, please s1gmfy by

"ralsmg your right hands.

The jury has so s1gnrﬁed,

Hope, please accept the verdict form and hand it to me.

- THE CLERK: Yes, sir.

THE COURT: What is today's date?
THE CLERK: The 26th.

THE COURT: Please take this back, so they can date it. ' The date —
inadvertently put fr.he 25th, and it's the 26th, o

'THE FOREMAN: Your Honor, at around 7:00 o'clock last night we did.—

THE COURT: Well, date it today, if you. will,

Page 12 0of 36



1132

THE FOREMAN: Yes, sir. '
THE COURT: That's the rendition of the verdict.

- THE CLERK If you'll _]ust change it, sir. And put your
initials beside it.

(Jury foreman corrects date with clerk.)
THE CLERK: Thank you, sir.
(8/26/11 Tr. p. 9,125 =Tr. 10,1 20).

. At the evidentiary hearing, Applicant stated that in light of the exchange, he did not
believe the jury was properly instructed or did not follow the instructions that reflected a
conviction for a violent crime was a prerequisite for a conviction on the weapons charge. (PCR
Tr. 14-5). He further claimed it was potential evidence the jury did not follow instructions
throughout the entire trial. 1d.

In explaining why he did not raise an objection after hea.rmg this colloquy between the
foreman and the trial judge, trial counsel Mauldm stated; |

Well, they did fmd him guilty of a violent crime and then the — so the verdicts

weren't inconsistent. If they had found him guilty of that and were continuing to

do deliberations on the other charge if they had found him guilty of involuntary

manslaughter or not guilty, I would have objected to the conviction of that as

being definitely inconsistent and not par with the consideration of the elements of

the greater offense.
(PCR Tr. 45,1 23 — Tr. 46, 1 5). During cross-examination, counsel noted the jury never
indicated they were not able to reach a resolution regarding the murder charge. (PCR Tr. 53).
Counsel reiterated he would have objected if the jury had reached an inconsistent verdict in
finding Applicant guilty of the possession of a weapon charge, but not on the murder charge.

!

(PCR Tr. 53-4).
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This Court finds Applicant has failed to meet his burden of establishing trial counsel was
inéffective in not £aisiﬁg an.objection uﬁder these circumstances. First, Applicant has not shown
trial counsel was deficient, As noted by trial counsel, at the time the verdict was published, the
jury had found Applicant guilty of both murder and possession of a weapon during the
- commission of a violent crime. He had the prerequisite conviction for the possession of a
weapon during the commission of a violent crime conviction. Further, the jury confirmed its
verdict when it was polled. (8/26/11 Tr. pp. 12-3). There was no inconsistent verdict to be
challenged, and Applicant has not identified a valid objection that counsel should have otherwise
been made. Second, Applicant has failed to establish he was prejudiced. Again, the jury had
fouﬁd Applicant guilty of both murder and possession of a weapon during:-the commission of a
violent crime. He had the prerequisite conviction for the possession of a weapon during the
commission of 2 violent crime conviction. Further, the jury conﬁrméd its-verdicf wht_m it was
polled. (8/26/11 Tr. pp. 12-3). Thus, any obJ:ection based upon an é.lleged inconsistent verdict
would have been without merit. Furthermore, to the extent Applicant attermpts to assert he was
prejudiced because the jury méy have prematurely considefed the weapons charge, his argument
is dismissed because he has presented no probative evidence to support the allegation. See

generally Foye v. State; 335 S.C. 586, 590, 518 S.E.2d 265, 267 (1999) (finding no prejudice

when PCR applicant.failed to present testimony or affidavits to establish underlying facts to-

support claim when counsel failed to preserve objection). This claim for relief is therefore
denied and dismissed with prejudice.
4. Trial counsel was not ineffective for not 6bjecﬁng to hearsay testimony.

In his first claim of his amended Application, Applicant asserts trial counsel was

ineffective for not objecting to hearsay testimony presented during the testimony of Mariko
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Clack, one of the patrons at the bar where the shooting occurred. At trial, the following
exchange occurred during Ms. Clack’s direct examination:

Q:-  Atsome point does Will Brockmeyer leave with the police?

A: Yes.
Q: What, if anything, is he saying to you as he is leaving?
A "Come get me."
Q At some point later did you get a phone call from Will Brockmeyer?
A:  Yes,1did.
Q: How much longer after he lgft was it when he called you? -
A:  Maybe an hour, maybe more, a c;)uple of hours,
Q: What, if anything, did he tell you on the phone about what happer-léd with |

Nick?

A: He called me and told me to come get him, and I told him that he wasn't
* . leaving and that people had seen him shoot Nick.

People said what?

A: That they had seen him shoot Nick. There was witnesses that had seen .
him shoot Nick.

Q: | , .What did he say?
A:  Hesaid he didn't do it.
(Tr. 147,18 Tr. 148, 1 4) (emphasis added)
| At .fhp PCR evidentiary hearing, counsel téstiﬁed that the statement that there were
witnesses that had seen Applicant shoot the victim were hearsay. (PCR Tr. 29). Counsel could
not recall if there was a spéciﬁc reason no objection was made, and he surmised that it might
have gone by quickly because the witness testified about Applicant denying shooting the victim

immediately afterwards. (PCR Tr. 30). Counsel further noted only one witness testified to
\j .
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actually seeing the shooting, (PCR Tr. 30). Further, Ms. Clack did not see the shooting, and she
did not identify the people who claimed to have seen the shooting. (PCR Tr. 30). Couﬂsel then
noted it was.probably a missed objection. (PCR Tr. 30). During cross examination, counsel
again noted, “that might have gone by quick because then most of-it afterward was about h1m
denying doing anything wrong.” (PCR Tr. 46, 1l 21-22). Counsel wanted the testimony
- regarding Applicant’s denial of involvement in the shooting to come out. (PCR Tr. 46).

" This Court finds Applicant has failed to meet his burden of showing trial counsel was
ineffective m not objecting to this testimony. Here, Applicaﬁt fails to establish there is a
reasonable probability the result of the proceeding would héve been different had counsel
objected to this tes’cimc‘)ny.2 In this Court’s opinion, this testimony had very limited. impact on
Applicant;s trial. The testimony itself was limited in nature. The State did not attempt to use
Clack’s mention of otﬁer witnesses as evidence of Applicant’:;: guilt at ény point throughout the
rest of the trial. One witness testified she actually saw the shooting. (Tr. 99-103).. Another
witness described the vi‘cti'rn as slumping over in his chair when Applicant approached. (Tr.
245). This witriess; Mr. Klabar,‘ noted Applicant knelt down, had his hands on or gbout the
victim, and talked with tﬁe wc’um for approximately fifteen seconds, The witness testified they
heard a loud pop, and then Applicant stood up and walked off around the building. (Tr. 245-46).
Second, Applicant’s defense was that the shooting was accidental. He testified that he touched

either the vicﬁm’§ hand or the gun, and the gun went off. (Tr. 759). There was no queéﬁon at

2 This Court would also question whether trial counsel was deficient as a strong argument could
be made that the testimony at issue was hearsay under Rule 801(c), SCRE. The transcript
reflects the testimony was not offered to prove the truth of the matter asserted (i.e.. multiple
people saw Applicant shoot the victim). To the contrary, this Court finds this testimony was
offered to establish Applicant’s response to initial allegations regarding his involvement in the
shooting, which was to deny he had anything to do with the shooting. See generally Rhodes v.
State, 349 S.C. 25, 31, 561 S.E.2d 606, 609 (2002).
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trial thét Applicant was involved in shooting the victim. Clack’s testimony did not contradict
Applicant’s assertions tha:t the shooting was accidental. Furthermore, tﬁis Court finds there was
overwhelmir-lg evidence of Applicant’s guilt outside this one statement made by Ms. Clack. In
* light of these considerations, this Court finds Applicant fails to establish he was prejudiced. Asa

result, he has not shown trial counsel was ineffective. This claim for relief is denied and

dismissed with prejudice.

S. Trial counsel was not ineffective for not preserving physical demonstrations in the
record clearly and have physical demonstrations done in Court described for the
transcript. ' : :

In Applicant’s second claim in his amended application, he asserts trial counsel was
ineffective innot creating a better record regarding the physical demonstrations that were done at
trial by Gina Brakefield, the only State’s witness to actually see ti1e shooting, and the
‘pathologist}. | |

At trial, Gina Brakefield testified about whét she saw just prior to the shooting, and her
observation of the shooting. During her testimony, she also demonstrated what she saw. The
excha;1ge went as follows:

Q: When you come out on the front porch, what do yoﬁ see?

1 saw Nick in the chair slumped over and Will crouching in front of him.
When you say slouched over, what do you mean? |
Hands by his side, head in his lap.

Who, if anybody else, do you see around Nick at that time?

o B o B

Amera Kabar and Keith Kabar were still sitting there.

3 Applicant also asserts dnother demonstration should have been presented by counsel. Since
this argument falls within the claim presented in Applicant’s next allegation, it is addressed in
section 6 below.
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Who else, if anybody, did you see?

That's it.

‘Where is Will Brockmeyer at that time?

He is crouching in front of him.

When you say crouching, what do you mean?
Squatting down.

In front of who?

In front of Nick.

- What, if anything, do you see next?

I saw him like whispering in his ear with his hands up in a trigger- like
position, N

Whenvyou say he was whispering in his ear, who was whispering in whose
ear? -

Will was whispering in Nick's ear.

What was Nick doing at that time?

He was asleep.

We;e you able to hear what Will Brockmeyer was saying?
No, sir. | | o

You said his hand came up in a trigger- like position, What do you mean?

~ I'm not sure how to describe it other than show you.

MR. GRAHAM: Your Honor, could I have the witness step down from the stand
and use a chair and have her reenact this for the jury, please?

THE COURT: I will permit it.

MR. GRAHAM: Thank you, Your Honor.
(Witness leaves the witness stand.)
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. THE COURT: I find it would help the jurors in hearing the testimony.

MR. GRAHAM: Thank you, Your Honor.

THE COURT: Counsel for the defense, you may come forward, please.

BY MR. GRAHAM:

Q

A

L

e » Qo »

e » R Z

Gina, if you will stand over here and face the court reporter and keep your
voicé up so she can hear you,

Yes, sir.

If this is the chair that Niék was in - this is Detective Grant, who is a
detective on the case - would you put his body in the position that you saw
Nick in,

Yes, sir (indicating).

You have him slumped forward with his head forward and his arms
hanging down to his side? '

Yes, sir.

Mr. Hubbard will be Mr. Brockmeyer in this situation. Would you have
Mr. Hubbard in the position that you saw Will Brockmeyer.

(Indicating.)
Crouching down?
Uh-huh. (Indicating affirmative response.) Head forward .

You have his right hand up by his neck, and that's when you say he was
whispering in his ear. Where are you standing at when this happens?

About here (indicating).
That's about five to six feet away?
Yes, sir,

You are looking from the right-hand side over Mr. Brockmeyer's
shoulder? '

Yes, sir.’

Page 1
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THE COURT: Have the witness resume the stand if you have completed your
demonstration.

MR. GRAHAM: 1 think we are at this time, Your Honor. I think that is good.

BY MR. GRAHAM:

Q:
A:

A:

R E R E L P

Have a seat back there, please, Gina.
(Witness resumes the witness stand.)
Now that we have established the position and you have the hand up in a
trigger finger in the neck area of the left side of Nick, what do you see or
hear next?
I heard aloud pop. I savlv a flash of yellow and a brass casing fly out.
Did you know it was a casing?
No. |
So what did you see?
It was just like a flash of yellow and then something gold.
What did the flash of yellow look like?

Like a fire, like a spark, or a flame.’

(Tr.99,117-Tr. 103,19).

~ The cross-examination of Ms. Brakefield that related to the testimony given during the

demonstration was as follows:

Q:

You say you weren't there but 30 seconds, and you come out again to the
porch area; is that right?

Yes, sir.

From that front door, I guess area, to where Nick was sitting, would you
say it was about this distance (indicating)?

From you to her?
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From me to you,

From where I was standing?

No, from the door, |

The entrance?

Yes.

No, it was closer.

It was closer than that, Was it about this close (indicating)?
Maybe another foot closer.

So about this close. So you were standing pretty much at the door when
you saw it?

I might have been a foot away from the door. I was getting ready to tap
Will on the shoulder. That's what I was walking up to do.

Because you were going outside, and you didn't think anything was going
on?

No.

You were just there laughing about being whores and that kind of thing.
You are going out because you wanted to see what was going on with
Nick, I guess, as far as him being sick?

Yes, to see if they were going to come back into the bar or if they were
ready to go home.

So he is crouched -- you say he's crouched down, and you are going to tap
him on the shoulder, but you are about five, six feet away at that time; is
that right?

Yes.

And then you -- was his hand up when you first saw him?

Yes. Almost right when I saw him like crouched down, he had his hand
up.

You said he was whispering?
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Yes, it looked as if he was saying something to him.

Okay. But you didn't think anything was untoward or anythmg at that
time?

No. Y

You say you hear the bang and see the flash of-light, and you see
something gold fly off. You pretty much, I guess, guess that was the bullet

-afterwards when you were talking to the police; right?

Once I realized that he was bleeding out, I knew it was a gun.

(Tr. 119,111 -Tr. 121, 112)

The forensic pathologlst, Dr Bradley Marcus, testified the victim dled as aresult of a

single contact range, penetrating gunshot wound to the left neck., (Tr. 676).. Using State’s

Exhibits 55 and 62, Dr. Marcus showed how the gun was lined up against the victim’s neck

when the shot was fired. (Tr. 678-80). During his direct examin’gtidn, the following exchange

occurred between the solicitor and:-Dr. Marcus:

Q

Al

A:

Q:

1

- Doctor, if I can gét you to step over here to the middle. I want to ask you -

- this is not a real gun, Doctor, but it's similar in size and shape to that one.
Can you put up the one where I can see his face, please?

State's Exh1b1t 55. Hypothetically if Nick Rae was 51tt1ng ina chaxr and
slumped forward and passed out, would you orient that gun as it was on
Nick Rae when it was fired?

Sure. Approximately just like this (indicating) in my opinion.

Thank you, Doctor. If you would take the stand again.

(Wltness resumes the witness stand.)

(Tr. 681, lI 5-19). To start the cross-examination, the defense immediately addressed the

demonstration that was done by Dr. Marcus:
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BY MR. MADSEN:

Q:

>

R r LR 2 L P

Doctor, you said that bas1ca11y 1 think you had taken ﬁ1e gun and pointed it
with someone having it in the right-hand and holding it back like this
(indicating); is that correct? That's how you held it over there?

Let me sce.

With the right-hand - - ’

1 think it was like this.

It was not like that,

Then it was my error in that part.

Because it would have to be held like this (indicating); wouldn't it?
Because this gun, what is down here (indicating), that circle and that thing
around, that's coming from this down here (indicating)?

That's correct. That's correct. Yeah, that was an error on my part. .

So it's not consistent with someone holding it in a right-hand and putting it
like that (indicating). It would be consistent if I had it like this

(indicating) in my left hand because this has to be facing downward
instead of like this (indicating); correct? You held it like that. It couldn't

- be like that because that wouldn't be the way that it would be done;

correct?

Well, right. That's not the way it was -- that's not the way. Let me see this.
This (indicating) is the way it was held. I held in error.

Right. You held it the opposite way.

The gun has to be held like this (indicating), absolutely.

And if I have got it, it doesn't make a lot of sense that someone -- that they
would end up doing that? That is kind of unnatural; isn't it? IfI had it in
my left hand and 1 had this gun like thls (indicating), that is kind of how it
would end up going? :
It's possible, yes.

Not inconsistent with what you saw?

It's possible, yes.
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(Tr. 683,115 — Tr. 685,1 4). The pathologist also indicated the victim had a watch on his left
wrist. (Tr. 686).
At the PCR evidentiary hearing, Applicant testified about the demonstration that was
done by Ms. Brakefield. Applicant stated,
She got down from the stand and they had twé people -- you know, she
put them in position as far as what she said she seen, and obviously in this case it
was a contact range gunshot wound so the gun touched the person's skin and she
put the gun up to the skin in a certain way saying that she seen me like that but it
was not actually how it lined up, but we weren't aware of it at the time. We didn't
become aware of it until later, until the pathologist testified.
(PCR Tr. 7,124 — Tr. 8,1 6). Applicant indicated Brakefield used a prop gun during the
demonstration, (PCR Tr. 8). Applicant further testified that Brakefield said she was standing
three or four feet away and was looking over Applicant’s shoulder. (PCR Tr. 8). He asserted the
transcript does not reflect the demonstration she did at trial. (PCR Tr. 8). He also stated the
pathologist did not do a demonstration. (PCR Tr. 8). Applicant complained “it was actually
completely reversed all the way around where it would be consistent with being in his own
hand.” (PCR Tr. 9, 11 22-4). Applicant contended the demohétation done by Brakefield was not
possible:
She demonstrated it with a gun being in my right hand with my palm facing down
-~ ... -- which the actual muzzle imprint lines up with the wound as far as either it
being in someone -- like Nick's hand, who was sitting down, it could have been in
his left hand with palm facing down or if it was, in fact, in my hand, my hand
would have been supinated with my palm facing upward.
(PCR Tr. 12,11 7-8, 10-15).
" During cross-examination, Applicant testified the victim was sitting outside, and he was

severely intoxicated. (PCR Tr. 21). He also had a gun in his hand in his lap. (PCR Tr. 21).

Applicant indicated the victim lifted the gun up, and that was when Applicant grappled with him
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for the gun. (PCR Tr, 21-22). Applicant said he made contact with the victim’s hand to pull the
gun away, (PCR Tr. 22). When asked if the gun was touching the victim when Ait fired,
Applicant noted the gun was at the victim’s neck.  Applicant further stated, “[iJt happened so
fast. I mean, I don't -- I don't recall all the exact details, but, yeah.” (PCR Tr. 22, li 15-6).

Counsel Mauldin testified that there was no indication of what angle the gun was held in
the transqript of Ms. Brakeﬁeld’s testimony. (PCR Tr, 30-1). Further, Mauldin remembered the
solicitor provided the pathologist Qvith a prop gun to demonstrate how the gun would have been
positioned on the victim when the gun fired. (PCR Tr. 31). Mauldin acknowledged the
transcript did not reflect how the. gun was held, and there was no indication of what the jury saw
or considered. (PCR Tr. 31-2). After reviewing the questions presented in cross-examination,
Mauldin agreed there was no way of knowing how the gun was held. (PCR Tr.32-33), Mauldin
further testified. that duriﬁg cross-examination, the pathologist admitted he had made an error in
his demonstration during his direct-examination:

Oh, I believe the way the gun was - or at least the muzzle imprint on the-

-neck ‘was oriented, the person holding the gun, if they were right-handed, that it

would have been palm up and I think he did it more palm down, gangster style.
(PCR Tr. 33, 11 9-13). Mauldin also stated,

Well, Mr. Madsen crossed the doctor and we had actually discussed it -

somewhat at the table. It was something that probably would have easily been

fixed if we had gone over it extensively during cross, during redirect, the

orientation of the gun, that he had just made a mistake, it was like this, like this,

and we thought it would kind of be better to leave it at the doctor admitting he

made a mistake and not push too hard and then just talk about it a little bit in

closing, that it was confusing even to the doctor and how would the jury know,

and it seemed like something that -~ again, that -- you know, and this was -- Mr.

Madsen was cross-examining, but I know we were discussing it that it was a

mistake and it looked like something we'd be able to fix rather easily and move on
from there and so we kind of did what we did with it not to cause more damage.
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(PCR Tr. 33,121 — Tr. 34,1 11). Mauldin further testified that they talked about how he had the
gun palm down, and that would not have been the way the gun was oriented. (PCR Tr. 35).
[H]e had the gun, I think, palm down and that was not the way it would

have been had it been oriented, and I think further on Page 684, although it's hard

to say, they talk about left hand and something having to be facing downward and

then there's a lot of indicating, but that's basically what it was. And the way the

imprint was on the side of his neck, I believe there's -- there's a barrel and then the

bottom part under the barrel there was metal on the gun and it would have been

held with palm up next to the neck and the man had his right hand with the palm.

down '

(PCR Tr. 35, 11 1-11). Mauldin also testified they were more worried> about the actual
presentation to the jury than preserving the demonstration for ai)peal. (PCR Tr. 35). Mauldin
did not believe there would be an appeal issue about the demonstration. Id.

During cross-examination, Mauldin agreed that Applicant’s defense was not denying his
involvement in the shooting. (PCR Tr. 48). Applicant said it was an accident. (PCR Tr. 48).
Further, counsel examined State’s Exhibits 55 and 62 from the trial.* It was undisputed the
gunshot went into the left side of the victim’s neck. (PCR Tr. 50). Mauldin noted the top of the
gun had to be oriented toward the back of the victim’s neck and the bottom of the gun was more

towards the front of the victim’s neck. -(PCR Tr. 50-1). Mauldin testified that if the gun was in
the victim’s leﬁ hand, his palm would be facing down, but if it was in his nght hand the palm
would be facmg up, (PCR Tr. 51-2) Mauldin could not recall which duectlon Ms. Brakeﬁeld
' held the gun, but it was clear the pathologist held the gun in the wrong position. (PCR Tr. 52).
Mauldin agreed that he and Counsel Madsen discussed how to handle the matter, and they made

a strategic decision to handle it in the cross-examination in the manner that was done. (PCR Tr.

52).

4 State’s Exhibit 55 was the left side of the victim’s head from the mouth downward. State’s
Exhibit 62 was an overlay of an image of the gun barrel.
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This Court finds Applicant has failed to meet his burden of establishing trial counsel was
ineffective in their handling of the demonstrations at trial. First, this Court finds trial counsel
were not deficient in the handling of the Ms. Brakefield’s demonstration. As noted by trial
counsel, their coﬁcern with the demonstrations was with the presentation to the jury, not an
appeal. Furthermore, trial counsel’s suateéy for combatting the demonstration was borne out
during croés-examination of Ms, Brakeﬁeld.- Coﬁnsel attempted to first establish Brakefield
viewed Applicant negatively because of his use of a fake name. (Tr. 111-13). Counsel also had
‘Brakefield admit there were several inconsistencies between her testimony at trial and the

_statements and emails she provided to law enforcement. (Tr. 116-17, 121, 122). During cross-
examination, Brakefield also admitted she was five to six feet away before the shooting occurred,
and it did not look as if Applicant was doing anything unioward the victim just before the
shooting occurred. (Tr. 120-21). Counsel also had 'Brakeﬁeid clarify that her statement to law
enforcement that indicated Applicant shoved the victim to ‘the ground after the shooting was no';
accurate, (Tr. 122). Where, as here; trial counsel conducts a thorough and meaningful Cross-
examiln.atiovn of a witness, clounsel's failure to employ é trial strategy that, iﬂ hindsight, might
have been more effective does not constitute unreasonable performance'for purposes of an
ineffective assistance of counsel claim. Cardwell v. Netherland, 971 F.Supp. 997, 1'019
(E.D.Va.1997). |

Second, this Court finds trial counsel weré not deficient in the handling of the
pathologist’s demonstration of the positioning of the gun when the shot was fired. The trial
transcript reflects that during cross-examination, trial counsel had the pathologist admit thé.t his
demonstration during his direct testimony was incorrect. Further, the transcript reflects trial

counse] also did a demonstration while Dr. Marcus was on the stand, and Dr. Marcus agreed the
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corrected positioning demonstrated would have been the consistent with the evidence Dr. Marcus
observed. Counsel Mauldin testified that he and Counsel Madsen did discuss how to handle the
demonstration done by Dr. Marcus at counsel table, and the cross-examination done by Counsel
Madsen was a reflection of their strategy in handling their concerns that had been raised by Dr.
‘Marcus’s demonstration during his direct testimony. | This Court finds Counsel’s Mauldin’s
testimony regarding trial cou.nsel’s' strategic decision to be crediblé, and affords it great weight.
Based upon thisiestiniony and the trial transcript reflecting that -counsel’s actions, this Court
finds Applicant has failed to show trial counsel was deficient in this regard.

This Court further finds Applicant has not shown that he was prejudiced. First, this Court

would note that Applicant has not presented any testimony or established before this Court how

the demonstration done by either Ms. Brakefield or Dr. Marcus at trial should have been
preserved for the record. Neither Ms. Brakefield nor Dr. Marcus testified at the PCR evidentiary

hearing, and none of the testimony- presented clarifies their demonstrations in any more detail

1147

than was presented at trial. Thus, to the extent Applicant’s claim is based upon a belief that

counsel was in;ff‘ective for not clearly establishing a record of the dexﬁonsuation,"Applicant fails
to establish he was prejudiced. His assertion that he. was prejudiced is merely spepulaﬁve.
Furthermore, Applicant al‘so fails to establish how better record of the demonstration would have
possibly led to a di_ff'ergnf re_:sult- at tnal Applicant appears to believe that a better record would
have érovided an a\./enue fora different argument on appeal. This Court rejects this arguf.nent for
two reasons. In addition to not presenting what a rec(;rd of the demonstrations during either
witnesses’ teétimony would have loéked like in a transcript, Appiicant has also not presented an
argument that could have been raiséd on appeal had the demonstrations been better preserved in

the record. This Court would note that no objections were made at trial regarding gither the
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demonstration done by Ms. Brakefield or by Dr. Marcus. Altogether, Applicant has not shown

there was a reasonable probability that the result at trial would have been different had counsel

handled the demonstrations in a manner that would have better reflected the demonstrations in
the trial transcript. This claim for relief is therefore denied and dismissed.

6. Trial counsel were not ineffective for not allowing Applicant to demonstrate the
shooting, and for not presenting a different argument regarding the shooting in
closing argument.

In his third allegation in the amended application, Applicant complains trial counsel
should have allowed him to demonstrate what occurred at the shooting, and counsel should have
presented a different closing argument challenging the Staté’s demonstrations of the shooting.

~ This Court finds these contentions are without merit.

At the PCR evidentiary hearing, Applicant presented a demonstration of how the
shooting occurred from his point of view:

Okay. Like if you're holding a gun, the handle would be here, the muzzle

would be here. Gina testified that she seen me -~ if I could use you. Well, he was

sitting down. She said she seen me leaning, holding the gun like this, which if he

would have lifted his hand up there was no way it could be in his hand, but it

actually lines up the other way. So if you could grab it, put it in your left hand. If

you were holding it up to your neck, it would be exactly consistent like that.

That's how it actually lines up. The muzzle imprint with the imprint of the wound,

but she said that she seen me completely the opposite way, like this, which ---can

have I have it one more time? If she was correct in this, there's no way it could

have fit in no hand and that's what the State relied on saying that my testimony

couldn't have been right because of that fact.

(PCR Tr. 11, 11 9-24). Applicant claimed he did not believe his lawyers presented the issue

effectively, and another demonstration should have been done, noting “if my counsel was .

confused about, you know, the — the physical proof, then obviously the jury would have been,

too, and wouldn't have been able to make a proper decision based upon the evidence presented

because it wasn't presented enough to them for them to make an educated decision.” (PCR Tr.
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13,11 10-5). Applicant also expressed he believed coun.sel admitted as much in closing argument
when counsel noted another (iemonstraﬁon was not done. (PCR Tr. 13-4),

During cross-examination, Applicant admitted he was intoxicated at the time, and the
victim had the gun sitting in his lap shortly before the shooting: (PCR Tr. 21). Applicant stated
the victim lifted up the gun, and Applicant went to grab it, not thinking it was loaded. (PCR Tr.
21). Applicant asserted he was reaching for the gun trying to grab it went it fired. (PCR Tr. 21-
22). Applicant further testified the gun was right at the victim’s neck whc;n it fired. “It happened
so fast. I mean, I don't -- I don't recall all the exact details,.but, yeah.”> (PCR Tr 22,11 15-6).

Trial counsel was not di,i:ectly asked about whether the defense considered having
Applicant present a demonstration regarding how the shooting occurred. However, Counsel
Mﬁuldin did note that in regards to the patﬁologis,t’s ‘testimony, he and Counsel Madsen
discussed and jointly decided against askmg for a second demonstration of how the shooting
occurred. (See PCR Tr. 34-5).

This Court finds Applicant has failed to meet his burden of showing trial,cc‘)unsel was
deficient in not having Applicant demonstrate how the shooting occurred, and also not presenting
a closing argument based upon such a demonstration. Counsel’s testimony reflects they made a
strategic decision not to present a second demonstration of how the shooting occurred.
Counsel’s strategy, as indicated in the trial transcript and closing argument, was to utilize the fact
the State failed to present an accurate.depiction of the shooting to argue there was reasonable
doubt, This Court finds this sirategy. was a reasonable and valid strategy; Thus, Applicant

cannot show counsel was deficient. Strickland, 466 U.S. at 689 (reasonable trial strategy is not

basis for ineffective assistance).
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This Court also finds Applicant fails to show that he was prejudiced. In light of
Applicant’s testimony that he was intoxicated when the shooting occurred, and he did not recall
all of the exact details at the evidentiary hearing, this Court does not find the demonstration
presented by Applicant to be credible. Further, this Court finds there was not a reasonable 4
probability the result at trial would have beeﬁ different had counsel asked Applicant to present
this demonstration at trial. Applicant’s credibility issues at trial (stemming from his use of a fake
name the days prior to the shooting and his differing accounts of how the shooﬁng occurred
when talking with law enforcement, among other issues), 2 demonstration by Applicant would
not have assisted his defense at trial. Similarly, this Court finds Applicant has failed to show he
was prejudiced by counsel’s closing argument and counsel’s decision not to present another

demonstration for closing argument. This claim for relief is therefore denied and dismissed with

prejudice.

7. Applicant’s claim that trial counsel was ineffective assistance for failing te present
evidence regarding reputation and use of a nickname prior to the incident was
withdrawn. »

At the evidentiary hearing, Applicant withdrew this claim from consideration. (PCR Tr.
4). Thus, this Court finds Applicant has withdrawn his fourth allegation in the amended

application for post-conviction relief. Thus, this claim is dismissed with prejudice.

8. Trial counsel was not ineffective in not objecting when the trial judge provided
instructions to the jury prior to the closing arguments of counsel.

In his fifth claim of the amended application, Applicant asserts trial counsel was
ineffective for not objecting when the trial court giving the jury charge before the parties

presented their closing arguments. This Court finds this claim is without merit.
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This claim stems from the trial court’s decision to give its instructions prior to closing

argument. Prior to giving the jury charge, the trial court stated as follows,
THE COURT: Mr. Foreman, as- you are well aware, we have now
concluded all of the testimony in the case and thus remaining is the final
arguments of counsel and my charge to you upon the law, after which I will give

-you the case this afternoon for your deliberations.

Ordinarily we have the charge on the law after distinguished counsel have
made their closing arguments, but over the years many jurors have told me,
“Judge, I wish you would have given us the law first. I believe I could have
followed the lawyers' positions better and applied the facts as I found them to the
law, and it would have helped me to know the law first so I could follow the
lawyer's position.”

: That just simply makes sense to me. So it is for the last 15 years, by and
with the consent of the State and the defendant, I have done that. With their
consent I propose to do it at this time. ,

I w111 give the charge on the law, have you take a short break. We will
return and we will have first counsel for the defense s argument. We will take a
very short break at that time.

Then we will have arguments from the State. At that time I will give any -
concludmg remarks that may be appropriate or necessary, and you will have the
case for your dellberatmn

(Tr. 827,17 —828,17).

At the PCR ev1dent1ary heanng, Mr. Mauldm testified he did not recall if there was a
discussion with the Judge where the judge asked the attorneys if they consented to having the
jury instructions be given before closing argument. (PCR Tr. 36). When asked why he did not
object, Mauldin explained,

I couldn't think of a ground other than that's just not the way it's done,

judge. I couldn't think of any kind of constitutional grounds or anything to make

an objection. It was unusual and we thought it was unusual, but we just couldn't

think - you know, it's out of order, but just saying well, that's not the way we do

it, it didn't have any kind of constitutional limitation or statutory ground that I
could think of.

Pa
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(PCR Tr. 36, 11 16-23). .Mauldin reiterated this explanation during cross-examination. (PCR Tr.

53). | '

This Court finds Applicant fails to show trial counsel was deficient m not objecting to the

‘order of the jury instructioné and closing argument. “Generally, the conduct of a criminal trial is

left largely to the sound discretion of the trial court.” State v. Oglesby, 384 S.C. 289, 292, 681

S.E.2d 620, 622 (2009). It was well within the tﬁal court’s sound discretion to order the

proceedings in the mamier' it selected. .Ap}-JIicant has failed to identify any objection that trial-

| counsel could have raised to the trial court’s decision to give its jury instructions bef;)re closing

argumeﬁt. Thus, ﬁe has failed to meét his burden of establishing trial counsel was deficient,
Furtheqnore, this Court finds Applicant aléo fails to show he was prejudiced by any error of
counsel in their handling of this issue, ﬁe has not presented any evidence to support a finding
there was a reasonable probability the result at trial would have been different had counsel
objected to the order of the jln:y instructions and clc;sing arguments. Since Applicant fails to
establish he is entitled to relief upon this claim, this Court denies this claim and dismisses it with
l;rejudice.

9. Trial counsel was not ineffective in not objecting to the trial court’s instructions that
a conviction on a violent crime was a prerequisite for a conviction on possession of a
deadly weapon during commission of a violent crime.

In the sixth claim of the amended application, Applicant asserts trial counsel was
ineffective for not objecting to the trial court’s jury instruction regarding his charge for
possession of a weapon dunng the commission of a violent crime. Applicant asserts trial counse]
should have requested an instruction that emphasized that a ;;onvictioh for a violent crime was a '
prereqﬁisite for a COnﬁcﬁon on the possession of a weapon during the coxﬁmission of a violent

crime.
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Applicant takes issue with a portion of the trial court’s instruction. Specifically,

t

Applicant appears to-complain about this portion of the instructions:

Now, the indictments in this case allege two different offenses against the
defendant as I have indicated. The charges were, one, murder and, two,
possession of a deadly weapon during the commission of a violent crime. -

Each indictment charges a separate and distinct offense. You must decide
each indictment separately based on the evidence as to that issue. As an example,
your verdict may be the same as to each indictment, but it may be different as to
each indictment, depending on your view of the facts as you apply those facts to
the law of the case.

(Tr. 830, 11 1-12).
The trial court later gave the following instruction regarding possession of a weapon
during the commission of a violent crime:
The defendant is charged with possession of a weapon dunng the
commission or attempt to commit a violent crime. The State must prove beyond a
reasonable dqlib't that the defendant was in possession of a firearm, such as a
pistol, or visibly displayed what appeared to be a firearm during the commission
of a violent crime.
Of course, firearms mean obviously machine gun, rifle; pistol, or weapons
of that nature. In order to find the defendant guilty of possession of a weapon
during the commission of a violent crime, you must first find the defendant guilty
of either committing a violent crime or attempting to commit a violent crime: I
charge you that the offense of murder is a violent crime.
(Tr. 843,116 — 844,13).
At the PCR evidentiary hearing, trial counsel Mauldin testified at trial that his
understanding the jury to find the defendant guilty of a violent-crime before the defendant could
be found guilty of possession of a weapon during the cm_nmission of a violent crime. (PCR Tr.

37-8). Mauldm agreed that the trial court’s specific instruction regardmg possession of a weapon

during the commission of a vxolent crime was an accurate and correct statement of the law.
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(PCR Tr. 38-9). Mauldin also acknowledged the trial court did not instruct the jury to consider
and complete the murder verdict form before considering the weapons charge. (Tr. 39).

This Courf finds Applicant fails to meet his burden of showing trial counsel was
ineffective. First, Applicant fails to show trial counsel was deﬂcient.l “In general, the trial court

is required to charge only the current and correct law of South Carolina. State v. Burkhart, 350

S.C. 252, 565 S.E.Zd: 298 (2002). A jury charge is correct if it.contains the correct definition of
the law when read as a wﬁole. Id.” Sheppard v. State, 357 S.C. 646, 665, 594 S.E.2d 462, 472—
73 (2004). This Court agrees with trial éounsel’s assessment that the trial court’s instruction -
regarding the law of possession of a weapon during the commission of a violent crime was.an
accurate statement of the law. When taken as a whole, the trial court properly instructed the jury
that it had to find Applicant guilty of either a violent crime or attempting a violent crime before it
could find him guilty of possession of a weapon during the commission of a violent criﬁe. Since
the trial court’s instruction was a proper statement of the law, trial counsei was not deficient in
not challenging the instructions. |

Applicant also fails to establish thét he was prejudiced. Again, the instructions given by
_ the trial court were proper. Further, Applicant was éonvictcd of murder, the predicate'violent
crime for the possession of a weapon during the commission of a violent crime conviction. He
fails to show there is reasonable probability the result at trial would have been different had

_ counsel objected. This claim for relief is denied and dismissed with prejudice.‘

CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not

established any constitutional violations or deprivations that would require this Court to grant his
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application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice. |

Accordingly, the Court denies relief on each of Applicant’s claims. This Court notes
Applicant must file and serve a notice of appeal within thirty (30) days from PCR counsel’s
receipt of written notice of entry of judgment to secure the appropriate appellate review. See

Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991), Applicant

has a right to appellate counsel’s assistance in seeking review of the denial of post-conviction
relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek appellate review, PCR
counsel must serve and file a notice of ‘appeal on his behalf. Applicant is directed to South
- Carolina Appellate Court Rule 243 for appropriate procedures for appeal. | |
IT IS THEREFORE ORDERED THAT:

1. The Application for Post-Conviction Relief is denied and dismissed
with prejudice; and - )

2. Applicant is remanded to the custody of the Department of Corrections
to complete service of his sentence.

- /
onodrable K. Keith(Klelly
Presiding Judge '

South Carolina

/& 27
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STATE OF SOUTH CAROLINA ) IN THE COURT@EE IMON
COUNTY OF LEXINGTON ) FOR THE ELEVENTH JUDICIAL
CIRCUIT
William Brockmeyer, # 347527, ) Case No. 2014-CP-32-0689
Applicant, )
)
v. ) MOTION TO ALTER/AMEND
) JUDGMENT :
) =
State of South Carolina, ) P 2
Respondent. ) 3309 2 U
) s b
LIS W i
—i

J

. . ., mos = N

Counsel for the Applicant has received the Order of the Court dmmssggg?{xpp@m’s;:;

ATy ' ‘
.claims for Post-Conviction Relief. Pursuant to South Carolina Rule of Civil Pr:;::edu_ré‘ﬁ{ule
59(e), the Applicant hereby requests this Court consider to Alter or Amend the current Judgment

based upon the following argument:

Trial Counsel was ineffective for failing to object and request a mistrial when the
jury admittedly reached a verdict on the “possession of a deadly weapon during
commission of a violent crime” offense prior to reaching a verdict on the violent

erime. ,

The Court’s order simply relies upon the fact that, at the time the verdicts were published,
they were not inconsistent, See, Order of Dismissal page 14. The Applicant contends this does
not cure the clear errors of the jurors leading up to reaching those verdicts.

On page 10 of the sentencing transcript from August 26, 2011 a juror attempts to tell the
Court that .a:ound 7 pm last night (August 25) a verdict was reached on the charge of possession
of a weapon during the commission of a _violent crime charge. See aiso, indictment 2011-GS-32-
01257 which has both dates written on the face of the document under the verdict. After reaching

a verdict on this one charge on August 25, the jury resumed deliberations on the Murder at 9:30
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a.m. on August 26, Tr. Page 4. Between 9:30 a.m. and 11:58 a.m. that morning, the jurors asked .

for copies of transcripts of several witnesses and a written copy of the jury instructions defining
murder, involﬁntary manslaughter and accident. Tr. Page 4-7. The jury then continued to
deliberate regarding the Applicant’s murder charge until almost noon whereupon a verdict was

eventually reached.

When evidence exists that the' jurors did not correctly consider the law in reaching a

verdict, the verdict shou[d- not be relied upon as ﬁaving produced a just result. South Carolina
Code of Laws Section 16-23'-:’490 makes it cléér that a convietion for a ﬁdlent crime (or an
| attempted violent crime) is required Beforé an individual can be guilty of:possession of a firearm
during the commission of a violent crime. The Court instructed. the jurors ;aucoordingly. Tr. P.
243, I_iné 22-25, through page 844, lines 1-3. | _ ‘

The Applicant wouid argue that prejudice emsts when evidenpé gxi_sts that the jurors did

not follow the law in reaching their.'verdict.- Undersuch a circumstance the entirety of the jury’s

verdicts cannot be relied upon as having produced a just result. The Applicant is further

prejudiced by the consecutive five year sentence for the offense of possession of a weapon

during commission of a violent crime.

Remaining Claims
As to the Applicant’s remaining claims, Applicant hereby asserts that all allegations
offered in his Post-Conviction Relief application and during the hearing were valid claims for
Post-Conviction Relief thaf were sufficiently addressed on the record. Applicant would ask the

Court to reconsider all allegations but does not have additional argument and intends to file a
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. Notice of Appeal regarding the Court’s decision on those grounds upon the final conclusion of

this case after a ruling on this Motion to Alter/Amend Judgment is received,

Kristy Goldberg O\ '

Attorney for Applicant

Kristy Goldberg ,
Law Office of Kristy Goldberg, LLC.
1720 Main Street, Suite 303
Columbia, SC 29201
- 803-667-6633
803-799-4059 (fax)
kristy@kristygoldberglaw.com

Columbia, South Carolina

This D ® day of October, 2018
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STATE OF SOUTH CAROLING, IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON 8 DEC -3 A% 8: F6R THE ELEVENTH JUDICIAL CIRCUIT

William Brockmeyer, #347527, [-!?._Igs_s%{?jjccgixz‘g% Case No. 2014-CP-32-00689
Applicant, | S%1-3 T 5

RETURN TO APPLICANT’S

“MOTION TO ALTER/AMEND

JUDGMENT” "
v.

State of South Carolina,

)

)

)

)

)
Respondent. - )
: )

Respondent, by and through undersigned counsel, making its Return to Applicant’s

“Motion to Alter/Aingnd Judgment,” would respectfully show unto this Court:
| L

William Brockmeyer (Applicant) is presently confined in the South Carolina Department
of Corrections pursuant to orders of commitment of the Lexington County Clerk of Court.
During its May 2011 term, the Lexiﬁgton County Grand Jury indicted Applicant murder (2011-
GS-32-01255) and possession of a weapon during the commission of a violent crime (2011-GS-
32-01257). Eleventh Circuit Public D_efender Robert M. Madsen and Assistant Public Defender
David Mauldin represented Applicant on these charges. Eleventh Circuit Solicitor S.R. Hubbard,
111, and Deputy Solicitor Shawn Graham prosecuted the case. On August 22-26, 2011, Applicant
proceeded to a jury trial before the Honorable Edward B. Cottingham. The jury convieted
Applicant as indicted. Judge Cottingham sentenced Applicant to a term of imprisonment of
thirty-five years for mu;der and a consecutive term of imprisonment of five years for the

weapons chatge.
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Applicant filed a timely notice of appeal, and Miles E. Coleman, Esquire, and A.
Mattison Bogan, Esquire, perfected an appeal on Applicant’s behalf, On appeal, Applicant

raised the following issues:

1. Did the Trial Court err by applying the wrong legal standard and
denying the [Applicant’s] motion to enforce a subpoena where the
information sought was clearly relevant, unavailable from other
sources, and not otherwise protected?

2. Did the Trial Court err and violate the Confrontation Clause of the
Sixth Amendment to the United State Constitution by permitting
the State to establish the chain of custody of its evidence through
the use [of] a computer log read aloud by a witness rather than by
live testimony from the parties handling the evidence?

3. Did the Trial Court err by permitting the State to introduce a
photograph of the [Applicant] where the State repeatedly used the
photograph for the illicit purpose of implying that the [Applicant]
was guilty? [and]

4. Did the Trial Court err by permitting the State to introduce hearsay
testimony taken from the decedent’s cell phone?

By order filed February 28, 2013, Applicant’s appeal was certified for review by the South
Carolina Supreme Court. Following briefing and oral argument, the Supreme Court affirmed
Applicant’s conviction and sentence by published opinion on‘ November 27, 2013, State v.
Brockmeyer, 406 $.C. 324, 751 S.E.2d 645 (2013). The Remittitur was issued on December 13,
2013.
IL
On February 25, 2014, Applicant filed an application for post-conviction relief. In this
application, Applicant alleges he is being held unlawfully for the following reasons:
1. Ineffective Assistance of Counsel.
a. Counsel failed to properly preserve appellant issues for
appeal;
i. Counsel was ineffective for failing to properly

preserve motion to enforce subpoena for appeliate
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Respondent made its return on September 30, 2014, requesting an evidentiary hearing.
Subsequently, through his counsel, Applicant filed an amended application for post-conviction
relief on September 29, 2016, In this amendment Applicant raised the following grounds for

relief:

review,

b. Counsel failed to show how [Apphcant’s] constitutional

rights were violated which denied [Applicant] due process
of law; [and]
i. Court appointed counsel was ineffective by failing
_to properly preserve a violation of the confrontation
Clause of the Sixth Amendment to the United States
Constitution, this denied [Applicant] due process of
law and this was highly prejudicial and render the
evidence inadmissible.
Counsel was ineffective for failing to object when the jury
foreman stated that jury found [Applicant] gmlty of
weapon/possession of a weapon during a violent .crime on
8/25/11 the day before jury found [Applicant] guilty of
murder on 8/26/11.

1. Ineffective assistance of trial counsel [and]

a.

b.

Ineffective assistance of trial counsel for failing to object to
inadmissible hearsay testimony. Page 147 and 148;
Ineffective assistance of trial counsel for failing to preserve

- the record clearly and have physical demonstrations done in

Court described for the transcript;

Ineffective assistance of trial counsel for failing to
effectively present arguments regarding the angle of the
gunshot wound and failure to allow the Apphcant to
demonstrate what happened;

Ineffective assistance of coumsel for failure to present
evidence regarding reputation and use of a nickname prior
to the incident; "

Ineffective assistance of counsel for failure to object when
the trial judge provided instructions to the jury prior to the
closing arguments of counsel;

Ineffective assistance of counsel for failing to obJect when
the Court did not emphasize to the jury that a conviction on
a vnolent crime was a prerequ1s1te for a conviction on
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possession of a deadly weapon during commission of a
violent crime; [and]

g. Ineffective assistance of counsel for failing to object and/or
request a mistrial and/or move for a new frial based on the
fact that the jury reached a verdict on possession of a
deadly weapon during commission of a violent crime prior
to reaching a verdict on whether or not he committed a:
violent crime, and the Court instructed the jury to re-date
the verdict on the indictment.

A hearing into the matter was convened at the Lexington County Courthouse on
November 9, 2016, before the Honorable R. Keith Kelly, Applicant was present at the hearing
and represented by Kristy G. Goldberg, Esquire. Senior Assistant Deputy Attorney General
Johanna C, Valenzuela of the South Carolina Attorney General’s Office repreﬁcnted Respondent.
After hearing all the testimony presented at the evidentiary hearing, as well as arguments from
both parties, this Court issued an order of dismissal on October 16, 2018, denying and dismissing
the application with prejudice. Said order was filed with the Lexington County Clerk of Court
on Qctober 25, 2018.

SubSequéntly, on. October 30, 2018, Applicant, through his counsel, submitted a “Motion
to Alter/Amend Judgment.” Respondent received a copy of said motion on November 1 2018.
This Return follows.

IIL

In his “Motion to Alter/Amend Judgment,” Applicant asserts trial counsel was ineffective
for failing to object and request a mistrial when the jury reached a verdict on the possession of a
deadly weapon during commission of a violent crime offense prior to reach a verdict on the
violent crime. He further asserts this Court’s order “simply relies on the fact that, at the time the

verdict were published, they were not inconsistent.” Applicant contends this does not cure the
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errors of the jurors leading up to those verdicts. Applicant further contends “prejudice exists
‘when evidence exists that the jurors did not follow the law in reaching their verdict.” Due to this
alleged error, Applicant asserts the verdict’s. cannot be relied upon as having produced a just
result. o

Respondent submits this Court’s order of dismissal contains the requiréd findings of facts
and conclusions of law as required by SC Code Ann. § 17-27-80 (1976) and Rule 52(a)
SCRCP. See also McCray v. :LS'raie, 305 8.C. 329, 408 S.E.2d 241 (1991). Respondent}subnﬁfs
this Court fully ruled on all issues properly presented through AppH@t’s post-conviction relief
application, and amendmgnt’ thereto, and lA-pplicant"s “Motion to AlterfAmend J udgment” should
be denied. As each properly raised allegétiqn was addressed fully in the order, Respondent

submits Applicant’s assertions are without merit.

A
WHEREFORE, having made its Return to the motion, the State requests the reliéf

* requested in the motion be denied and that said motion be dismissed.

[signature block to follow]

Page Sof 6

1163



1164

November 27, 2018.

BY:

Respectfully submitted,

ALAN WILSON
Attorney General

W. JEFFREY YOUNG
Chief Deputy Attorney General

MEGAN HARRIGAN JAMESON
Senior Assistant Deputy Attomey General

KELLY OPPENHEIMER
Assistant Attorney General

A SPONDENT
ice of the Attorney General

Post Office Box 11549

Columbia, South Carolina 29211

(803) 734-3737
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STATE OF SOUTH CAROLINA 4PR 22 PM 3: gN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON . .... . ) FORTHE ELEVENTH JUDICIAL CIRCUIT
I ..' . R -ci-’ii;{_.

William Brockmeyer, #347527, "™ =<5, ff:{‘fg I~ CaseNo. 2014-CP-32-00689

Applicant, = ) I 4 .
) ORDER DENYING APPLICANT'S

“MOTION TO ALTER/AMEND

JUDGMENT”

V.

State of South Carolina,
Respondent. -

This matter comes before this Court by way of Applicant’s “Motion to Alter/Amend Judgment,”
asking this Court to alter or amend its order of dismissal denying Applicant’s épplication for post-

conviction relief.
.I.

William Brockmeyer (Appiicant) is preéently confined in the South Carolina Department of
Corrections pursuant to orders of commitment of the Lexington County Clerk of Court. During its May
2011 term, the Lexington County Grand Jury indicted Applicant murder (2011-GS-32-01255) and
possessioﬁ ofa Weapon during the commission of a violent crime (2011-GS-32-01257). Eleventh Circuit
Public Defender Robert M. Madsen and Assista.nt Public Deferider David Mauldin représeﬁteﬁ Aﬁplicant
on these charges. Eleventh Circuit Solicitor S.R. Hubbard, II, aﬁd Déplﬂy Solicitor Shawn Graham
prosecuted fhe case. On August 22-26, 2011, Applicant proceeded to a jury trial before the Honorable
Edward B. Cottingham. The jury convicted Ap;;licant as indicted. Judge Cottingham sentenced Applicant

to a term of imprisonment of thirty-five years for murder and a consecutive term of imprisonment of five

_ years for the weapons charge.

Applicant filed a timely notice of appeal, and Miles E. Coleman, Esquire, and A. Mattison Bogan,
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Esquire, perfected an appeal on Applicant’s behalf. On appeal, Applicant raised the following issues:

1. Did the Trial Court err by applying the wrong legal standard and denying
the [Applicant’s] motion to enforce a subpoena where the information
sought was clearly relevant, unavailable from other sources, and not

. otherwise protected?

2. Did the Trial Court err and violate the Confrontation Clause of the Sixth
Amendment to the United State Constitution by permitting the State to
establish the chain of custody of its evidence through the use [of] a
computer log read aloud by.a witness ratherthanby live testimohy fromthe -
parties handling the ¢evidence?

3. Did the Trial Court err by permitting the State to mtroduce a photograph of
the [Applicant] where the State repeatedly used the photograph for the illicit
purpose of implying that the [Applicant] was guilty? [and]

4. Did the Trial Court err by permitting the State to introduce hearsay
testimony taken from the decedent’s cell phone?

By orderv ﬁleq Fébruary 28, 2(_)1\3, Applicant’s appeal was certified for review by the South Carolina
Supreme Court. Following briefing and oral argument, the Supreme Court affirmed Applicant’s conviction
and sentence by published opinion on November 27,2013, State 'v.>Brockmeyer, 4068S.C. 324,751 S.E.2d
645 (2013). The Rerpittitur was issued on December 13, 2013. |
IL.
On Febmmy 25,201 4,. Applicar.xt filed an application for post-conviction relief. In this application,
Applicant allege;s he is being /hel'-d unlawfully fbr the following reasons:

1. Ineffective Assistance of Counsel.
a. Counsel failed to properly preserve appellant issues for appeal,

i. Counsel was ineffective for failing to properly: preserve
motion to enforce subpoena for appellate review.

b. Counsel failed to show how [Applicant’s] constitutional rights were
violatéd which denied [Applicant] due process of law; [and]

i. Court appointed counsel was ineffective by failing to
properly preserve a violation of the confrontation Clause of
the Sixth Amendment to the United States Constitution, this
denied [Applicant] due process of law and this was highly
prejudicial and render the evidence inadmissible.

c. Counsel was ineffective for failing to object when the jury foreman
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stated that jl}ry found [Applicant} guilty of weapon/possession of a
weapon during a violent crime on 8/25/11 the day before jury found
[Applicant] guilty of murder on 8/26/11.
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Respondent made its return on September 30, 2014, requesting an evidentiary hearing. Subsequently,

through his counsel, Applicant filed an amended application for post-conviction relief on September 29, °

2016. In this amendment Applicant raised the following grounds for relief:

1. Ineffective assistance of trial counsel [and]

a.

b.

Ineffective assistance of trial counsel for failing to objec.f to

inadmissible hearsay testimony. Page 147 and 148;

Ineffective assistance of trial counsel for failing to preserve the °

record clearly and have physical demonstrations done in Court
described for the transcript;

Ineffective assistance of trial counsel for failing to effectively

present arguments regarding the angle of the gunshot wound and
failure to allow the Applicant to demonstrate what happened;
Ineffective assistance of counsel for failure to present evidence
regarding reputation and use of a nickname prior to the incident;
Ineffective assistance of counsel for failure to object when the trial
judge provided instructions to the jury prior to the closing
arguments of counsel; =

Ineffective assistance of counsel for failing to object when the Court
did not emphasize to the jury that a conviction on a violent crime
was a prerequisite for a conviction on possession. of a deadly

" weapon during commission of a violent crime; [and]
Ineffective assistarice of counsel for failing to object and/or request -
a mistrial and/or move for a new trial based ori the fact that the jury -

- reached a-verdict on-possession of a deadly weapon. during

A hearing into the matter was convened at .tﬁe Lexington County'Courthbuse on November 9, 2016,

before the Honorable R. Keith Kelly. Applicant was present at the hearing and represented by Kristy G.

commission of a violent crime prior to reaching a verdict on
whether or not he committed a violent crime, and the Court
instructed the jury to re-date the verdict on the indictment.

Goldberg, Esquire. Senior Assistant Deputy Attorney General Johanna C. Valenzuela of the South

Carolina Attorney General’s Office represented Respondent. After hearing all the testimony presented at
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the evidentiary hearing, as well as arguments from both parties, this Court issued an order of dismissal on
October 16, 2018, denying apd dismissing the application with prejudice. Said order was filed with the
Lexington County Clerk of Court on October 25; 2018.
Subsequently, on October ?0, 2018, Applicant, through his counsel, submitted a “Motion to
Alter/Amend Judgment.” Respondent submitted its return on or about November 27 ,2018.
I

This Court finds its order of dismissal contains the required findings of facts and conclusions of law

‘asrequired by S.C. Code Ann, § 17-27-80 (1976) and Rule 52(a) SCRCP. See also McCrayv. State, 305

S.C. 329, 468 S.E.2d 241 (1991). Having carefully reviewed the entire record in this matter, this Court
finds there is no basis for altering or amending its prior ruling,! Therefore, this Court hereby denies
Applicant’s motion in its entirety, and affirms the previous order of dismissal.

This Court notes if Applicant desires to secure appellate review of this order and the order of
dismissal, a notice of appeél must be filed é.nd served within th1rty days of the service of this order.
Applicant is directed to Rules 203, 206, and 243 of the South Carolina Appellate Court Rules for the

appropriate procedﬁres to follow after notice of appeal has been timely filed.

AND, IT IS SO ORDERED this /7 _day of #ﬁé ' ,20}(

-

. ITH LI
Presiding Judge
Eleventh Judicial Circuit

%Mﬁ South Carolina

! The Court, in its discretion, has considered this matter based upon the motions submitted by the parties and the post-conviction
relief file, since oral argument will not aid the Court in reaching its decision. See Rule 59(f), SCRCF.

4 of4



