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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON ) Civil Action No. 2009-CP-04-4482
Anderson County, ATRUE ¢ Cyenyr
Plaintiff, o
MAY - 3 2013
vs. o

Joey Preston and the South Carolina

FINAL ORDER JUDGME A
o ne gl

i

Retirement System,

A R N W N N R NN

Defendants-

et

The Court held a non-jury trial in the above-captioned matter between October 29, 2012
and November 5, 2012. Plaintiff Anderson Couhty (“County” or “Plaintiff"") appeared and was
represented by Ted Gentry, Troy Tessier, and Tally Parham of Wyche, P.A. Lane Davis of
Nelson Mullins Riley & Scarborougil, LLP and Candy Kem-Fuller of the Upstate Law Group,
LLC appeared on behalf of Defendant Joey Preston (“Preston™). Before trial, and upon request
from its counsel, the Court excused the South Carolina Retirement Systern (“SRS™) from
appearing at trial since Plaintiff named SRS only as a stakeholder and SRS had no direct interest
in the trial’s outcome. The County and Preston consented to SRS’s request not to appear.

PROCEDURAL BACKGROUND

The instant lawsuit arose out of a severance agreement (“Severance Agreement’)
executed between the County and Preston on November 18, 2008. On November 13, 2009, the
County sued Preston seeking rescission of the Severance Agreement. The County’s Complaint
alleged eleven (11) causes of action. Plaintiff’s claims included: (1) rescission based upon
violation of South Carolina Ethics Act and Anderson County Code §2-37(g); (2) rescission based
upon violation of put‘alic policy; (3) rescission based upon breach of fiduciary duty; (4) rescission
b;zsed upon fraud; (5) rescission based upon constructive fraud; (6) rescission based upon
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negligent misrepresentation; (7) rescission based upon capriciousness, lack of reasonability, and
a result of fraud; (8) rescission based upon fundamental and substantial breach of the Severance
Agreement; (9) rescission based upon breach of fiduciary duties relating to back-dated
documents, (10) imposition of a constructive trust as to funds held by SRS; and (11) rescission
based upon unjust enrichment. The County amended its Complaint in March of 2012 to include
additional factual allegations but no additional causes of action.

Preston answered the County's Amended Complaint on May 4, 2012. Preston’s Answer

to the Amended Complaint counterclaimed'for“damages resulting from Plaintiff’s alleged breach
of the Severance Agreement.! The County thereafter filed a timely Reply. The parties were
allowed to submit their closing arguments in writing to the court after the conclusion of the trial.
Both sides submitted their closing arguments within the weeks following the trial.

After the trial of this action an opinion was issued by the South Carolina Court of
Appeals in the case of Cunningham v. Anderson Céunty, Appellate Case No. 2011-194209. The
Court Of Api)eals filed the opinion on January 16, 2013, which was subsequently withdrawn and
refiled February 27, 2013. Since the issues decided in the Cunningham case may have had some
relevance to the issues before this Court, the parties were asked to submit briefs as to the effect,
if any, that this opinion might have on the issues in this case. Both sides filed briefs, which have
been made Court’s Exhibits, which touched on the issues. In their communications, they asked
this Court to consider certain issues from that decision. The Plaintiff argued that Cunningham
stood for the propositions that: 1) The decision by Council to enter into the Severance
Agreement was arbitrary and capricious because Preston’s original employment contract would

have been unenforceable; 2) That Cowart was affirmed and council should have followed

' Preston’s Answer to the Amended Complaint contained several other counterclaims which were
settled before the trial of this case. As such, the Court’s decision only addresses Preston’s

remaining claim for breach of contract.
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Attorney Bright's advice to do nothing. The Defendant argued: 1) The Severance Agreement
was executed, funded and completed prior to the new council taking office and, therefore,
Cunningham had no application; 2) Council could not have foreseen the exact outcome of the
litigation surrounding the Cowart line of cases, and therefore, their action was stll “fairly
debatable” at the time they took it; 3) The 2008 Council was within its discretion to decide a

severance agreement that would be completed within their term without restricting the discretion

of the 2009 Council.

The Court considered the issues raised by counsel for the parties as a result of the

Cunningham case in reaching this decision,

OUTSTANDING EVIDENTIARY ISSUES

The Court took under advisement a number of evidentiary issues raised by both Parties
during the trial of this case. Table A, which the Court attaches to this Order and incorporates
herein by reference, provides the Court’s evidentiary rulings as to the outstanding issues.

FINDINGS OF FACT

It is clear to this Court that what has been referred to by both sides as a “toxic political
environment” did exist in Anderson County on the 18th day of November 2008. Who was at
fault in bringing about this environment is not as important to the Court’s conclusions as is the
fact that it existed. This toxic environment dominated the political discourse in Anderson
County for some time before the execution of the Severance Agreement in question in this case.

Some of the factors giving rise to this environment included, but were not limited to, the
following:

* A council person, Cindy Wilson, came onto Council carrying a personal grudge against

the County Administrator as a result of decisions made by the administrator in a
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condemnation case involving her or her family’s land. (See, e.g., Def. Ex. 17; Def. Ex.
18; Def. Ex. 23; Def. Ex. 24; McAbee Tr. Test. (Day 2); Floyd Tr. Test. (Day 5));2
Repeated accusations and claims, concerning various matters, by Cindy Wilson and
others surrounding her concerning the County Administrator, (See, e.g., Def. Ex. 21; Def.
Ex. 23; Def. Ex. 24; Def. Ex. 121; Def. Ex. 132; Floyd Tr. Test. (Day 5));

Candidates’ and Council members-elect prejudging issues slated to come before them

without affording themselves and others the opportunity to gather facts, hold hearings, or

b;:—heard. (See, e.g., Brown Tr. Test. (Day 6); Def. Ex. 25; Def. Ex. 26; Def. Ex. 46; Def.
Ex. 87; Def. Ex. 89; Def. Ex. 91);

Council members disregarding the legal “chain of command” established by the Home
Rule Act. (See, e.g., Def. Ex. 50, 427 & 29);

Council members involving the news media in the decision making processes of Council
to the exclusion of other duly elected Council members. (See, e.g., Def. Ex. 71; Def. Ex.
91; Def. Ex. 101; Def. Ex. 102; Def. Ex. 103; Def. Ex. 104; Def. Ex. 105; Floyd Tr. Test
(Day 5); Allen Tr. Test. (Depo.), 18:1-19:25);

Council members and Council-elect involving the news media in “stunts” to gain political
advantage over the County Admunistrator or other Council members. (See, e.g., Def. Ex.
18; Def. Ex. 20; Def. Ex. 50, q22; Ex. 71; Ex. 92; Ex. 93; Ex. 97; Ex. 101; Ex. 102; Ex.

103; Ex. 104, Ex. 105);

2 The Court’s citation to the Record in this Order is intended as merely illustrative, not
exhaustive. Ample evidence supports the Court’s conclusions throughout the decision beyond
what is cited. The Parties have also raised a wide array of legal arguments in this case. After
careful review and consideration, the Court addresses those it deems material herein. To the
extent an argument has not been deemed worthy of discussion by the Court, it should be deemed
as having been fully reviewed and rejected by the Court as without legal basis under the facts of
the case sub judice.
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* A County Adminstrator who appeared to be defensive in how he provided information

and responded to inquiries of Council members. (See, e.g, Waldrep Tr. Test. (Day 1);

Def, Ex. 34);

® A County Administrator who conducted himself in his personal and professional actions
SO as to give rise to suspicion and mistrust. (See, e.g., Waldrep Tr. Test. (Day 1));
* Council-elect conducting meetings, before taking office, with individuals who would

later constitute a majority of County Council, where the participants planned specific

actions to be taken once they had taken their seats. The meeting participants excluded
others on Council with whom they would be serving. (See, e.g., Waldrep Tr. Test. (Day
1); Moore Tr. Test. (Depo.), 271: 7-25; Allen Tr. Test. (Depo.), 35:1-41:25; Compare
Def. Ex. 111 with Def. Ex. 140);

* Council members engaging in actions carrying with them an appearance of impropriety.

(See infra.)

e See Exhibit “A” attached hereto for additional evidence on this point.

The above examples reflect the leadership wasteland existing in Anderson County, on both sides
of these issues, at the time County Council approved Preston’s Severance Agreement.

As a result of the above cited behavior litigation had begun between Joey Preston, both
personally and as the County Admimstrator, and members of the Council he served. This
litigation included Preston bringing suit against the Town of Williamston, Cindy Wilson and
others concerning allegations made against Preston surrounding his obtaining a BMW roadster.
This case resulted in a settlement and the payment of damages from the defendants, including
Cindy Wilson, a council member, to Mr. Preston.

Also, Preston as County Administrator sued Robert Waldrep and Cindy Wilson, alleging

the need for injunctive relief and civil damages. That case resulted in the issuance of a
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Temporary Restraining Order by Judge Nicholson restraining the two named Council members
for violating the Home Rule Act in their dealings with employees of the County and Preston.
See Compl., Preston v. Waldrep & C. Wilson, 2008-CP-04-2776.3

Further, C. Wilson brought an action against Preston in his official capacity as County
Administrator seeking a Writ of Mandamus to obtain financial records of the County, Wilson v.
Preston, 378 S.C. 348, 662 S.E. 2d 580, (SC 2008). Her petition was denied by the Circuit
Court. This decision was affirmed by the South Carolina Supreme Court.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court’s legal and factual findings as to the claims asserted by the parties are as

follows:

L First Cause of Action: County Council’s Actions Violated: S.C. CODE ANN. §§ 8-13-
100 et seq. ("'State Ethics Act"), Anderson County Code §§2-37(g) & 2-288 ("' County
Code'"), and the Common Law.

Anderson County's first claim alleges County Council violated the State Ethics Act, the
Anderson County Code, and common law by approving Preston’s Severance Agreement. Under
this claim, Plaintiff challenges the entire process of passing the Severance Agreement, not just
particular votes. (See Am. Compl., §35 which alleges that, “The Severance Agreement was
adopted by Anderson County Council in violation...”.)® Consistent with the allegations put in
issue by Plaintiff, the Court has analyzed all Council members’ votes as to the passage of the

Severance Agreement. After doing so, the Court finds in favor of Preston for the reasons stated

below.

3 Throughout the trial, the Court heard evidence regarding the lawsuit brought by Preston against
Waldrep and C. Wilson. (See, e.g., Def. Ex. 50; see also Waldrep Trial Testimony; C. Wilson
Testimony (Depo.).) To the extent necessary, the Court also takes judicial notice of the entirety
of the allegations from the Complaint in that case, which are a matter of public record. See Rule
201(c), SCRE.

“The Ninth Affirmative Defense in Preston’s Answer to the Amended Complaint, which invokes

application of the Supreme Court’s decision in Baird v. Charleston County, 333 8.C. 519 (1999),
similarly compels the Court to analyze the votes of all Council members.
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All seven members of Anderson County Council attended the November 18th, 2008
meeting of County Council. All voted on various motions concerning the approval of Preston’s
Severance Agreement. The Council members in attendance included: Larry Greer (“Greer”),
Gracie Floyd (“Floyd"™), Bill McAbee (“McAbee™), Michael Thompson (“Thompson™), Ron
Wilson (“R. Wilson™), Cindy Wilson (“C. Wilson™), and Bob Waldrep (“Waldrep”).

In analyzing County Council’s actions, the Court finds that the Anderson County’s Code

is more restrictive than the State Ethics Act conceming conflicts of interests and the reasons for

recusal b;' a -council memt;er. Specifically, the State Ethics Act primarily prohibits elected
officials from participating in governmental decisions where an official or his family members
derive a direct economic benefit. See, e.g., S.C. CODE ANN. § 8-13-700. By contrast, Anderson
County Code (hereinafter “ACC™) §2-37(g)(4)(e), entitled when “members may not vote,” more
broadly disallows Council members from participating in decisions where their involvement
creates: “a substantial appearance of impropriety.” ACC §2-37(g)(4)(e).

With these principles in mind, the Court analyzes County Council’s votes in relation to
Preston’s Severance Agreement, as follows:

Larry Greer & Gracie Floyd

No evidence of record called into question the propriety of the votes cast by Greer or
Floyd. No party has suggested any impropriety on the part of Greer and Floyd. As a result, the
Court finds both the votes of Greer and Floyd as valid and proper.

Bifil McAbee

The County questioned the propriety of McAbee's vote on the Severance Agreement.
After considering all evidence of record, however, the Court finds McAbee did not possess a

financial interest in Preston’s Severance Agreement or the vote approving the same. The Court
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likewise finds neither the allegations nor the record evidence conceming McAbee’s vote gave
rise to a substantial appearance of impropriety.

The Court finds McAbee undertook certain economic development travel, about which
the County complains, in an effort to promote economic activities he deemed worthwhile for the
County. (See, e.g., McAbee Tr. Test. (Day 2) (discussing benefits of pursuing heavy rail and
coal gasification.)) No evidence linked McAbee’s travel to Preston’s Severance Agreement or

the surrounding issues. The evidence established McAbee’s economic development travel

occurred over an extended period of ti;ne and did not relate to Preston’s Severance Agreement.

The County also complains of a real estate commission received by McAbee in April of
2008. (See Pl. Ex. 60.) The Court rejects the notion that the April of 2008 commission
somehow tainted McAbee’s Severance Agreement vote. The commission arose out of a real
estate contract originating several years before. (See Def. Ex. 59.) McAbee received the
commussion over five months before Preston’s employment dispute even arose in September of
2008, before the June of 2008 primaries, and over seven months before the Severance Agreement
vote occurred, (Compare Pl. Ex. 60 with Def. Ex. 59.) Whenever County Council undertook
decisions relating to the transaction from which the commission arose, McAbee recused himself.
(See Def. Ex. 58.) ‘

No evidence of record reflects Preston had anything to do with the commission received
by McAbee. No evidence of record establishes any link between the commission and McAbee’s
vote in favor of the Severance Agreement. No evidence of record reflects that the commission
was somehow improper. Accordingly, the Court finds McAbee's vote was valid and proper.

Michael Thompson

Thompson similarly derived no financial benefit from Preston’s Severance Agreement.

However, the Court does find Thompson's vote ran afoul of ACC §2-37(g)(4)(e)’s substantial

 #
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appearance of impropriety prohibition. At the time Thompson cast his vote, he was seeking

£ future employment from Anderson County through Preston. Also, Preston had approved

County-funded tramning for Thompson. To a casual observer of the Severance Agreement vote,
the Court finds such facts and circumstances created a sub‘stantial appearance of impropriety.
Therefore, Thompson should have refrained from voting on Preston’s Se;'erance Agreement.
Ronald Wilson
R. Wilson similarly derived no financial benefit from the Severance Agreement vote,

But, like Thompson's, the Court finds R. Wilson’s vote ran afoul of ACC §2-37(g)(4)(e)'s

substantial appearance of impropriety prohibition. In the weeks before the Severance Agreement
vote, R. Wilson's adult, emancipated daughter received an extension of her personal services
contract (“Services Contract”) with Anderson County. To an observer of these transaction, the
Court finds such facts and circumstances would have created a substantial appearance of
impropriety. Therefore, R. Wilson should have refrained from participating in the vote.

In so hblding, the Court acknowledges the County failed to introduce any evidence
directly linking the Services Contract’s extension to R. Wilson's Severance Agreement vote. R.
Wilson received no direct benefit from the Services Contract's extension. And, no evidence
estabhishes R. Wilson knew of the Services Contract’s extension when he voted. Indeed, the
evidence of record suggests otherwise. (See, e.g., Schaum Tr. Test. (Day 6).)

By operation of ACC §2-37(g)(4)(a), however, a Council member has a disqualifying
interest when a direct descendant has a financial interest in the transaction. Thus, while lacking a
direct financial interest in the Severance Agreement vote and Services Contract, the Court finds
R. Wilson should not have voted on Preston’s Severance Agreement since his daughter had
recently received a substantial benefit from Administrator Preston. Such vote, in the Court’s

view, improperly carried a substantial appearance of impropriety.
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C. Wilson & Waldrep

The circumstances surrounding the respective votes of C. Wilson and Waldrep mirror
each other and, as such, the Court treats them collectively herein. For the reasons set forth
below, the Court finds both C. Wilson and Waldrep possessed direct financial interests in the
Severance Agreement vote and their respective votes carried a substantial appearance of
impropriety. As such, the Court finds neither C. Wilson nor Waldrep should have participated in

the Severance Agreement vote. In reaching this conclusion, this Court notes that neither of these

parties had an extended period of time in which to analyze their participation in this vote.
Further, this Court notes that they both voted against their respective interests. Nevertheless, this
Court must analyze their votes on the same standard as the other votes cast in this matter.

At the time of the Severance Agreement’s adoption, C. Wilson and Waldrep were named,
in their individual capacities, in a lawsuit brought by Preston. The complaint in that case sought
costs and attorney’s fees as well as injunctive relief. See Compl., Preston v. Waldrep & C.
Wilson, 2008-CP-04-2776.° Preston alleged C. Wilson and Waldrep interfered with the
execution of his job as County Administrator. Id. After the lawsuit commenced and well in
advance of the Severance Agreement vote, Preston, by and through his personal attorney, also
gave notice to County Council of both his claim for anticipatory breach of contract and tort
claims he intended to pursue against two County Council members—C. Wilson and Waldrep.
(See Pl. Ex. 22.) These are some of the same issues upon which the Cunningham case was

allowed by the Court of Appeals to go forward toward trial.

* Throughout the trial, the Court heard evidence regarding the lawsuit brought by Preston against
Waldrep and C. Wilson. (See, e.g., Def. Ex. 50; see also Waldrep Trial Testimony; C. Wilson
Testimony (Depo.).) To the extent necessary, the Court also takes judicial notice of the entirety
of the allegations from the Complaint in that case, which are a matter of public record. See Rule

201(c), SCRE.
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During trial, testimony from Waldrep and C. Wilson (by deposition) confirmed Preston
was asserting tort claims against them personally. (See Waldrep. Tr. Test. (Day 1); Tr. Test. C.

Wilson (Depo.), 59: 14-18; 75: 1-8; Pl. Ex. 22.)6 In turn, Paragraph Six of the Severance

Agreement states:

In consideration of the County’s agreement to provide Employee [Preston] with
the severance payments described in this Agreement, Employee, for himself, his
heirs, his legal representatives, and his assigns, hereby covenants irrevocably
never to make any claim or demand, or to commence, cause, or permit to be
instituted or prosecuted, any suit, charge, proceeding, or action at law or in equity,

againsi—the-County--for}—any-of -its €ouncit-membi ; , Nanagers,

officers, board members, or any of its affiliated parts, entities, or subsidiaries, as
well as the successors and assigns of those entities and persons, by reason of any
claim, demand, or cause of action which Employee may now have, or may
hereinafter acquire, relating to his employment, with the County, expressly
including, but not limited to, the termination of and/or the conditions of his
employment with the County. The parties expressly covenant for themselves,
their legal representatives, their heirs, and assigns, that this Agreement may be
treated as a complete defense to any legal, equitable, or administrative action that
may be brought, instituted, or taken by Employee against the County, related to
Employee’s employment, and/or the termination of his employment, or the
conditions of his employment, and shall forever be a complete bar to the
commencement or prosecution of any action, suit, charge, claim, or legal

proceeding relating in any way to Employee’s employment or termination of
employment.

S At trial, the County also argued the release contained in the Severance Agreement conferred
identical benefits upon all Council members. According to the County, to the extent the release
conferred benefits on all Council members, all votes were improper for the same reason. The
Court rejects this analysis. As noted above, Anderson County Code §2-37(g) (4) provides: "No
member shall vote on any matter in which he/she has a personal or financial interest greater than
that of the general Anderson County public." Here, Preston filed a lawsuit against C. Wilson and
Waldrep individually, which remained pending at the time of the Severance Agreement vote.
Moreover, Preston had supplied notice of an intent to pursue tort claims against two Council
members, which C. Wilson and Waldrep acknowledged referred to them. By contrast, at the
time of the Severance Agreement vote, Preston had not filed a lawsuit nor given notice of his
intent to pursue tort claims against any other member of County Council. Thus, as to C. Wilson
and Waldrep, the Severance Agreement conferred personal and financial benefits greater than
that of the general Anderson County public, while the release conferred no benefits on the

remaining members of Council (against whom no lawsuit was filed or claims asserted) different
than those of the public.

’ By contrast, Preston’s Master Employment Agreement required him only to: “execute and

deliver to the County a release, releasing the County of all further claims that the Administrator
may have against the County.” (Pl Ex. 1, p. 4, E (Emphasis added).)

W
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(PL. Ex. 7, p. 2,96.)® Since Preston agreed not to pursue any further claims against any County
Council member, Waldrep and C. Wilson had a direct economic interest 1n the outcome of the
vote regardless of the vote’s outcome. Therefore, due to a potential appearance of substantial
impropriety, Waldrep and C. Wilson should not have participated in a vote on Preston’s
Severance Agreement while Preston maintained a lawsuit against them individually. ACC §2-

37(g).

- According—to-Plaintiff—the—vetes—of-Waldrep—and—€—WitsormrshouhdTonethetess—be
counted because they voted against Preston’s Severance Agreement. The Court disagrees.
Waldrep and C. Wilson had personal and financial interests “greater than that of the general
Anderson County public” thereby prohibiting their participation and vote. In such instances,
ACC §2-37(g)(4) provides: “No member shall vote on any matter in which he/she has a personal
or financial interest greater than that of the general Anderson County public.”® No exception
exists based upon how a Council member votes. Accordingly, the Court finds Waldrep and C.
Wilson should not have voted on the Severance Agreement or any related issues.

Having found the votes of Thompson, R. Wilson, C. Wilson, and Waldrep as improperly
cast, the Court next analyzes what impact flows from such findings. In that regard, the Court
finds the Supreme Court’s holding in Baird v. Charleston County, 333 S.C. 519, 535, 511 S.E.2d
69, 79 (1999) controlling. Adopting the majority view, the Baird Court held:

In general, the vote of a council member who is disqualified because of interest or

bias in regard to the subject matter being considered may not be counted in
determining the necessary majority for valid action. See W.J. Dunn, What

# Having found Preston's Severance Agreement as a valid contract, as discussed below, the Court
also finds Paragraph 6 of the Severance Agreement establishes Preston's seventh affirmative
defense of release.

’ In addition, and as noted supra, personal financial interest also includes matters where a
Council member's “participation in the matter at hand would create a substantial appearance of

impropriety.” ACC §2-37(g).
12 é/ﬁf
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Constitutes Requisite Majority of Members of Municipal Council Voting on Issue,
43 A.L.R.2d 698, 748 (1955). Therefore, a court has jurisdiction to invalidate an
ordinance if the requisite number of votes to pass the ordinance would not exist
but for the improper vote.

Id. at 535, 511 SE.2d at 77-78 (citing W.J. Dunn, What Constitutes Requisite Majority of
Members of Municipal Council Voting on Issue, 43 A.LR.2d 698, 748 (1955) (“[Tilhe Council
action will be upheld if the majority was not dependent on the votes of disqualified members and

rejected if there would be no majority without such votes.”)'°

' Numerous decisions around the country accord with the Baird Court’s analysis. See Marshal v.
Ellwood, 189 Pa. 348, 354, 41 A. 994, 995 (1899) (“It would be an astonishing proposition to
submut that an ordinance...which was passed by a considerable majority of perfectly qualified
votes, should be declared illegal because it had received the supporting vote of one member who
was disqualified.”); Anderson v. City of Parsons, 209 Kan. 337, 342, 496 P.2d 1333, 1337 (1972)
(“It is also the rule that where the required majority exists without the vote of the disqualified
member, his presence and vote will not invalidate the result”); Hodge v. Princeton, 227 Ky. 481,
13 5.W.2d 491 (1929) (considering the disqualification of one of four votes); Hawkins v. Grand
Rapids, 192 Mich. 276, 158 N.W. 953 (1916) (reducing number of votes to fifteen due to failure
of nine members to participate); Commonwealth ex rel. Whitehouse v. Raudenbush, 249 Pa. 86,
94 A. 555 (1915) (disqualifying vote of interested council member); Alamo Heights v. Gerety,
264 S.W.2d 778 (Tex. Civ. App. 1954); Sup’rs of Oconto County v. Hall, 47 Wis. 208, 2 N.-W.
291 (1879); Woodward v. City of Wakefield, 236 Mich. 417, 210 N.W. 322 (1926); Saks & Co. v.
Beverly Hills, 107 Cal. App. 2d 260, 237 P.2d 32 (1951) (five votes, three disqualified, left one
to one vote) (overruled on other grounds as to meaning of the term “trial de novo” at issue in City
of Fairfield v. Superior Court, 14 Cal. 3d 768, 776, 537 P.2d 375, 379 (1975)); State ex rel.
Oakey v. Fowler, 66 Conn. 294, 32 A. 162, 163 (1895) (“If his own vote was necessary to give a
majority of the board of selectmen, we should feel compelled to hold his election to be void.”);
Fort Wayne v. Lake Shore & M. S. Ry. Co., 132 Ind. 558, 32 N.E. 215, 217 (1892) (“sufficient
number of councilmen voted for the resolution granting the land to the railroad company to pass
it without counting the vote of Edgerton’); Tuscan v. Smith, 130 Me. 36, 153 A. 289, 292 (1931)
(“The vote was unanimous and he was but one of three.”); Beale v. Santa Barbara, 32 Cal. App.
235, 162 P. 657 (1916); Murach v. Planning & Zoning Commission of City of New London, 196
Conn. 192, 203, 491 A.2d 1058, 1065 (1985) (“Where the required majority exists without the
vote of a disqualified member, his presence and vote will not invalidate the result.”); Klindr v.
Pembina County Water Resource Bd., 2005 N.D. 106, 697 N.W.2d 339, 350 (2005) (question is
whether vote was “determinative”); Eways v. Reading Parking Authority, 385 Pa. 592, 124 A.2d
92 (1956); Board of Com'rs of Richmond County v. Thompson, 216 Ga. 348, 349, 116 SE2d

737, 738 (1960) (reducing vote count by two).
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Relying upon authority from other jurisdictions, Anderson County argues only one
tainted vote sufficed to rescind the Severance Agreement.!' However, the Court relies upon the
Baird decision in concluding the “one tainted vote rule” does not control in South Carolina.'?
Moreover, Baird does not indicate that South Carolina’s courts would consider the political

position or relative strength of those advocating for one side or another in determining which

votes to allow.

No South Carolina authority supports the County's premise wherein it argues that South

Carolina’s courts should weigh the potential sway of participating individual officials when

reviewing the validity of governmental votes. To the contrary, here, all elected officials owed
the same legal duties to their constituents. The Court treats each public official equally and finds

their respective votes warrant equal weight and independence.'

"' Had it not elected to follow the Baird holding, the Court may very well have had to consider
what impact other tainted votes of Waldrep and C. Wilson had on the County’s ability to bring
the instant lawsuit and the Court's jurisdiction to hear Plaintiff's claims. For example, votes
approving the investigation of the Severance Agreement and to commence and maintain the
instant lawsuit could prove void if, as Plaintiff urges, one tainted vote (such as those cast by C.
Wilson and Waldrep) invalidated Council action. (See, e.g., Def. Ex. 138; Anderson County
Meeting Minutes, Nov. 12, 2009 (publicly available at:
http://www.andersoncountysc.org/web/Council_Minutes01.asp.) In light of the Court’s decision,
however, the Court finds further factual development and legal analysis, in this regard, proves
unnecessary to the current analysis.

* Consistent with the balance of this decision, the Court notes the superiority of the analytical
framework established by the Baird Court. Under Plaintiff's urged approach, the validity and
finality of an otherwise valid action of a legislative body could be rendered uncertain by virtue of
a judicial challenge arising out of an alleged appearance of impropriety, regardless of whether
the challenged vote proved outcome determinative. The Court rejects such approach as
inconsistent with the holding of Baird and the other authority discussed herein. See, e.g., Eways
v. Reading Parking Authority, 385 Pa. 592, 604, 124 A.2d 92, 98 (1956) (“However, it is equally
true that where a Resolution or Ordinance is passed or adopted by a sufficient number of legal
votes, it will not be invalidated by improper illegal votes if the contract or subject matter in
question was lawful and there is no fraud or statutory restriction. To hold otherwise would injure
the public interest or stifle government.”).

“ The County characterizes County Council's approval of the Severance Agreement as "judicial”

in nature. The Court rejects the County's distinction in this regard. The "appointment and
removal of a public officer is a governmental function..." Piedmont Pub. Serv. Dist. v. Cowart,

14%
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The Court, therefore, rejects Plaintiff's premise that because Thompson (as Chairman of
Council) and R. Wilson (as Chairman of the Personnel Committee) supported the Severance
Agreement, their influence somehow overwhelmed the independent judgment of County
Council’s remaining elected officials. Indeed, even if such inquiry proved appropriate, the
evidence of record establishes otherwise. As discussed infra, each of the Council members
whose votes the Court has found as properly cast in favor of the Severance Agreement,
articulated independent and lucid grounds supporting their respective votes. (See Greer Tr. Test.
(Day 4); McAbee Tr. Test: (i)'c;y 2;; Fl;)ymer. "i‘est. (Day(5).)’ o

The Court’s reasoning, in this regard, also accords with South Carolina precedent. South
Carolina law disfavors substituting judicial determinations for the decision-making of officials
elected to make such judgments. In so finding, the Court references the decisions of Segars-
Andrews v. Judicial Merit Selection Commission et al. and Bear Enterprises v. The County of
Greenville et al., wherein South Carolina’s appellate courts have afforded great deference to
legislative bodies and their decision-making, both legislatively and judicially. Segars-Andrews,
387 S.C. 109, 130, 691 S.E. 2d 453, 469 (2010) (declining judicial intervention into political
determinations conferred to a legislative body due to Separation of Powers constraints); Bear
Enterprises, 319 S.C. 137, 140, 459 S.E.2d 883, 885 (Ct. App. 1995) (“If the propriety of the
Council’s decision is even “fairly debatable,” we cannot inject our Judgment into a review of

their decision, but must leave that decision undisturbed.”); see also S.C. CODE ANN. § 4-9-620

324 5.C. 239, 241 (1996). Indeed, it is a statutory power conferred upon County bodies to
exercise within their legislative discretion. S.C. CODE ANN. § 4-9-620. In addition, the County
also characterizes the Severance Agreement as conferring solely an "individual benefit." The
Court likewise rejects this characterization. The evidence at trial confirmed those Council
members who appropnately voted in favor of the Severance Agreement did so in hopes of
promoting the public good. Some of the rationales included infer alia: a desire to avoid a
significant downside risk to the County, to avoid further political infighting that had proved
deleterious to the County, to help the County Council move forward with County business,
which had been stymied, and to help ensure the County could hire competent County

Administrators later.
15 é / f
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(conferring upon County Council the discretion to hire and remove County Administrators in
Council-Administrator form of government).'*

The Court next examines how many votes were necessary to approve the Severance
Agreement. Pursuant to ACC § 2-37(g)(3), approval of the Severance Agreement required a
simple majority of those members present and voting. ACC § 2-37(g)(3) (“[A] majority vote of
those members present and voting shall decide all questions, motions, and other votes.”). Upon
applying the Baird holding and ACC § 2-37(g)(3) to the facts at bar, the Court finds a majority

of votes of those present and properly voting approved Preston’s Severance Agreement.

Specifically, the Court finds the votes approving Preston's Severance Agreement

included the following:

» Motion to Amend the Agenda: Passed 5-2, with Thompson and R. Wilson voting Aye;
with Waldrep and C. Wilson voting Nay; Removing Improper Votes, Passed 3-0. (Pl
Ex. 5, p. 23,11 28-30.)

o Motion to Amend Proposed Amendment to Agenda: Failed 2-5, with Waldrep and
C. Wilson voting Aye; Thompson and R. Wilson voting Nay; Removing Improper
Votes, Failed 0-3. (Pl. Ex. 5, p. 23, 1l. 22-26.)

e Motion to Adopt the Severance Agreement: Passed 5-2, with Thompson and R. Wilson
voting Aye; Waldrep and C. Wilson voting Nay; Removing Improper Votes, Passed 3-0.
(P1.Ex. 5, p. 27, 1L. 36-39.)

o Question called for: Passed 5-2, with Thompson and R. Wilson voting Aye;
Waldrep and C. Wilson voting Nay; Removing Improper Votes, Passed 3-0. (Pl.
Ex. 5, p. 27, 11. 28-32))

“ See also Griggs v. Hodge, 229 S.C. 245, 251, 92 S.E.2d 654, 657 (1956) (“As a general rule,
the courts will not attempt to interfere with the exercise of discretionary powers by a public
board or subordinate governmental agency.”); Schroeder v. O’Neill, 179 S.C. 310, 184 S.E.2d
(1936) (“The Court will not interfere with discretionary powers of a municipal body, except in
cases of fraud or clear abuse of power, or where unreasonable or capricious"); Plunkett v. Aiken,
159 S.C. 97, 108-09, 156 S.E. 245 (1931) (“The exercise of that discretion so long as it is not
unreasonable or capricious, is a matter of policy with which the Courts are not concemned. There
was not sufficient evidence to show any exercise of arbitrary power or caprice upon the part of
the City Council, and we cannot sustain the decree of the Circuit Judge on this additional ground,

as urged by the respondents.”).
s
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e Motion to Approve Transfer of Funds to Fund the Agreement: Passed 5-2, with
<) Thompson and R. Wilson voting Aye; Waldrep and R. Wilson voting Nay; Removing
Improper Votes, Passed 3-0. (Pl. Ex. 5, p- 30,11. 41-45))

o Motion to Table Motion to Transfer Funds: Failed 2-5, with Thompson and R.
Wilson voting Nay; Waldrep and C. Wilson voting Aye; Removing Improper
Votes, Failed 0-3. (P1. Ex. 5, p. 30, 11. 15-20.)

o Question Called For on Motion to Transfer Funds: Passed 5-2, with Thompson
and R. Wilson voting Aye; Waldrep and C. Wilson voting Nay, Removing
Improper Votes, Passed 3-0. (Pl. Ex. 5, p- 30, 11. 30-38.)

— ;Meaemkemﬁdﬂ-&e%mﬂmommvﬁmmm—
Wilson and Waldrep voting Aye; C. Wilson Abstaining; Removing Improper Votes,
Passed 3-0-1. (Pl. Ex. 5, p. 32, 11. 3-5.)

o Second Vote on Motion to Transfer Funds: Passed 5-2, with Thompson, R. Wilson voting
Aye;, Waldrep and C. Wilson voting Nay; Removing Improper Votes, Passed 3-0. (Pl.
Ex.5,p.33,1.7-8)

o Question Called For: Passed 5-2, with Thompson and R. Wilson voting Aye;
Waldrep and C. Wilson voting Nay; Removing Improper Votes, Passed 3-0. (Pl.
Ex. 5,p.32,11.43-46)

| * Motion to Reconsider Approval of the Severance Agreement: Passed 4-0-3, with
’ Thompson voting Aye; R. Wilson, C. Wilson and Waldrep abstaining; Removing
Improper Votes, Passed 3-0-3. (Pl Ex. 5, p- 33,11. 30-43.)

© Question Called For: Passed 4-3, Thompson and R. Wilson voting Aye; Waldrep
and C. Wilson voting Nay; Removing Improper Votes, Passed 2-1. (Pl. Ex. 5, p-
33, 11. 34-39,)

> Of all the votes leading up to the approval of the Severance Agreement, only the

parliamentary vote to call for the question on the motion to reconsider was close. The Court
finds, however, that even if Waldrep and C. Wilson could have voted, no change in outcome
would have manifested. First, under Robert’s Rules of Order Article 1, §7, debate would have
eventually expired regardless of the outcome on the subject vote to call for the question.
Consistent with their votes throughout, the trial testimony from voting Council members
reflected that additional debate on the Motion to Reconsider would not have changed their
ultimate vote. (See, e.g., McAbee Tr. Test.; Greer Tr. Test; Floyd Tr. Test.) The County has not
introduced any evidence to the contrary. Second, had such members felt that additional debate
could materially change their ultimate vote, they could have voted against the final vote adopting
the Severance Agreement. As noted above, this did not occur, as the Second Vote on the
Severance Agreement passed with a vote of 5-1-1. Third, adverse parliamentary rulings can be
appealed under the Anderson County Code. See ACC § 2-37(g). Here, no appeal occurred. (See
Pl Ex. 5.) Finally, South Carolina Courts do not review the parliamentary processes of
legislative bodies. See State v. Lewis, 181 S.C. 10, 186 S.E. 625, 631 (1936) (“That is merely a

17%74
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» Second Vote on Severance Agreement: Passed 5-1-1, with Thompson and R. Wilson
voting Aye; C. Wilson voting Nay; Waldrep Abstaining; Adjusted Vote, Passed 3-0-1.

(See Pl. Ex. 5))

Therefore, under Plaintiff’s first cause of action, Preston’s Severance Agreement does not
warrant rescission. After discounting the improper votes, the Court finds a majority of members
present and voting duly passed Preston’s Severance Agreement.

1I. Second Cause of Action: Public Policy Voids County Council’s Actions; and Seventh
Cause of Action: County Council’s Actions Were Arbitrary and Capricious

ks

Plaintiff's second and seventh causes of action respectively alleged County Council’s
vote approving the Severance Agreement warrants rescission because such vote contravened
public policy and constituted arbitrary and capricious decision-making. (See Am. Compl., {J37-
39 & 71-74.) As the second and seventh causes of action present interrelated issues, the Court
addresses them together, and for the reasons set out below, rejects both claims as unsupported by
fact or law. Accordingly, the Court finds in favor of Preston as to the second and seventh causes
of action.

As to the second cause of action, the Court finds that public policy renders neither the
Severance Agreement nor the vote adopting the same as void as against public policy. While
paragraphs 37 through 39 of the Amended Complaint never specify how the Severance
Agreement’s approval violated public policy, the Court finds greater harm would exist by virtue
of South Carolina's courts disturbing the decision of a legislative body. As noted supra, in
furtherance of strong public policy in this state, South Carolina courts accord deference to the

discretionary decision-making conferred upon legislative bodies by statute. Segars-Andrews,

matter of parliamentary procedure, which each body, by special rule, may, and usually does,
regulate for itself.”); Smith v. Jennings, 67 S.C. 324, 328, 45 S.E. 821, 822-23 (1903) (Same);
see also MASON'S MANUAL OF LEGISLATIVE PROCEDURES § 71, at 72 (1975) (“[Clourts will not
disturb a ruling on a parhiamentary question made by a legislative . . . body having authority
necessary to make rules for its government . . . .").

Y
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387 S.C. at 130, 691 S.E. 2d at 469; Bear Enters., 319 S.C. at 140, 459 S.E. 2d at 886; see also
S.C. CODE ANN. § 4-9-20: supra, n. 8. The Court, therefore, finds in favor of Preston as to the
second cause of action.

As to the seventh cause of action, the Court finds County Council’s vote in favor of
Preston’s Severance Agreement did not constitute arbitrary decision-making. In reaching this
conclusion, the Court relies upon the decision of Bear Enterprises v. County of Greenville. Quite

simply, Bear stands for the proposition that: “[i]t is not the prerogatnve of the courts to pass upon

the W1sdom of County Council’s decision . . . “ Bear Enters 319 8.C. at 140, 459 S.E.2d at 885.
“The party challenging a governmental body’s decision bears the burden of proving the decision
is arbitrary.” Pressley v. Lancaster Cnty., 343 S.C. 696, 704, 542 S.E.2d 366, 370 (Ct. App.
2001). Importantly, “The decision of the legislative body is presumptively valid and the
{opposing party] has the burden of proving otherwise.” Bear Enters., 319 S.C. at 141, 459
S.E.2d at 885 (citing Lenardis v. City of Greenville, 316 S.C. 471, 471, 450 S.E.2d 597, 597 (Ct.
App. 1994)),

Anderson County was required, but did not, prove the arbitrariness of County Council’s
action “by clear and convincing evidence.” Bear Enters., 319 S.C. at 141, 459 S.E.2d at 886
(cuting Town of Scranton v. Willoughby, 306 S.C. 421, 412 S.E.2d 424 (1991)). “If the propriety
of the Council’s decision is even ‘fairly debatable,’ [the court] cannot inject [its] judgment into a
review of [the Council’s] decision, but must leave that decision undisturbed.” Id. at 140, 455
S.E.2d at 885 (citing Lenardis, 316 S.C. at 472, 450 S.E.2d at 598) (holding the county’s
decision in refusing to rezone an area was not arbitrary or capricious). Applying these standards
to the case at bar, the Court finds County Council’s vote approving the Severance Agreement did

not constitute arbitrary and capricious action.
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According to Plamntiff, the financial value of the Severance Agreement rendered County
Council’s vote approving the same arbitrary and capricious. Specifically, Anderson County
compares severance amounts owed under the strict terms of Preston's Master Employment
Agreement with the financial value of the Severance Agreement. Because the latter exceeds the
former, Plaintiff concludes the Severance Agreement was arbitrary and capricious. The Court

disagrees.'s

The evidence at trial established Anderson County Council’s approval of the Severance

Agreement proved neither arbitrary nor capricious. In light of the information available to

County Council when it approved the Severance Agreement, and in light of events occurring
since, the Court finds Anderson County Council’s approval of the Severance Package fell within
the advice of counsel and has proven a reasonable choice. (See Bright Tr. Test. (Day 1)
(Conceding advice to Personnel Committee included several potential options including settling
with Preston; conceding he informed Personnel Committee of potential downside of litigation),
see also Def. Ex. 28, p. 4, JF.)"’

The reasonability of County Council's decision-making proves especially true n light of
the steps the Council-elect had leaked to the public as their intended course of action upon taking

office. Based on what the members of County Council knew at the time, such actions could very

'S As an initial matter, it is worth noting that Preston’s claims, as articulated in correspondence
from his attorney dated October 23, 2008, included potential tort claims and exceeded severance
claims arising strictly from the four corners of his Master Employment Agreement. (See Pl. Ex.
22; see also Bright Tr. Test. (Day 1).) Moreover, the release contained in the Severance
Agreement exceeds the scope of the release contemplated by Preston’s Master Employment
Agreement. (Compare PL. Ex. 1, p. 4, JE with P1. Ex. 7, p. 2, 6.) Preston’s Master Employment
Agreement also contained an indemnity provision, which survived the Agreement, but was
terminated under the Severance Agreement. (Compare Pl. Ex. 1, p. 8, §14 with P1. Ex. 7, p. 2,
6.) Thus, contrary to Plaintiff's suggestions, County Council’s mere approval of a Severance
Agreement providing for severance amounts exceeding the strict operation of Preston’s Master
Employment Agreement does not render the Severance Agreement arbitrary and capricious.

7 Importantly, the County’s employment lawyer alluded to subsequent events before County
Council acted upon the Severance Agreement
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well have violated Preston’s legal and contractual rights. Both Preston’s Master Employment
Contract and South Carolina: statute provided for a hearing before dismissal or suspension
without cause. (See, e.g., Pl Ex. 1, p- 7,[13; 5.C. CODE ANN. § 4-9-620.)

By November of 2008, the evidence at trial demonstrated that the issue of whether to
suspend and dismiss Preston had already been made by Council-elect without giving Preston the
right to present evidence at a fair and impartial hearing before the entire 2009 Council. It is clear

to this Court that the matter had been prejudged by the majority of Council-elect. To follow such

course couid ver); well have resulted in the costly litigation feared by the County's employment
lawyer. The County's employment lawyer estimated potential exposure, including attorney’s
fees and costs, of up to two million (32,000,000.00) dollars. (See McBee Tr. Test. (Day 2);
Greer Tr. Test. (Day 4); see also Floyd Tr. Test. {Day 5); Bright Tr. Test. (Day 1).) Also, it is
noted that the Cunningham case has been allowed to go forward toward trial on issues relating to
his wrongful d%schmge. These are some of the same issues that may have been asserted by
Preston had the plan developed by the councilmen and councilmen-elect in the time leading up to
this vote been allowed to proceed as had been planned.

Each of the Council members who the Court has found properly voted for the Severance

Agreement provided independent and lucid reasons supporting their votes.'® Certainly their

B (See, e.g., Greer Tr. Test. (Day 4) (testifying that he voted in favor of the Severance

Agreement because inter alia: he hoped it would end political infighting that he observed as
having impaired the County’s ability to conduct business; he sought to avoid the potential
downside risk of two million ($2,000,000,00) dollars, as articulated by the County’s employment
counsel; he sought to avoid risk to economic development caused by political infighting; and he
deemed it important to treat the County Administrator fairly so as not to impair County’s ability
to find another Administrator); Floyd Tr. Test. (Day 5) (testifying that she voted in favor of the
Severance Agreement because, inter alia: she believed the County faced over two million
(52,000,000.00) dollars in liability if it lost to Preston; she hoped the Severance Agreement
would end the political infighting she had observed as interfering with County Council's ability
to complete business; she believed the Severance Agreement was the honest and fair thing to do;
she believed it was important for the County to treat Preston honestly and fairly; and by voting in
favor of the Severance Agreement, an outcome deleterious to the County could be avoided.);

"
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decisions were unpopular with segments of the community and with Council-elect. However,
Courts should not weigh the decisions of legislative bodies based upon the popularity of their
decisions. Courts must instead judge whether a reasonable basis existed for making the decision
in question. Reasonable decisions made by legislative bodies can often be unpopular when they
are made. That fact does not make the decisions in question arbitrary, capricious or illegal.

As was stated in the Bear Enterprises case, if the decision made by County Council was
*“fairly debatable” the decision should remain undisturbed. 319 S.C. at 140, 459 S.E.2d at 885.

Here, this Court has determined the decision to approve the‘S;a\:t;;an—c:; ;;e_;;le;;v;sm“—f;i—rly—
debatable.” It is noteworthy that, upon taking office, Council-elect did take actions to mitiate
this litigation on similar issues facing the 2008 Council in the litigation averted by the Severance
Agreement. The resulting costs to Anderson County for this litigation and the underlying
investigation have exceeded the County employment attorney’s 2008 estimate of two million
($2,000,000.00) dollars. (See, e.g., Allen Tr. Test (Depo.), 20:25-21:1-8 (Testifying
“"investigation in this lawsuit" was already nearing two million dollars ($2,000,000.00) in
January of 2012).) Therefore, the Court finds that Anderson County Council’s decision to enter

into Preston’s Severance Agreement was neither arbitrary nor capric:ious.l9

McAbee Tr. Test. (Day 2) (testifying that he voted in favor of the Severance Agreement because
inter alia: he wanted to avoid the downside risk of in excess of two million ($2,000,000.00)
dollars, if the County lost the dispute with Preston, as articulated by the County’s employment
lawyer; he hoped the Severance Agreement could put behind the contentious period of County

Council, which had already lasted several years and impaired County Council’s ability to move
forward.).) )

' The County has raised subsequent precedent to the Court regarding the potential
unenforceability of Preston’s Master Employment Agreement. Such precedent, however, does
not change the Court’s decision. At the time of the Severance Agreement’s approval, no such
precedent existed. Legislative bodies do not have 1o foresee what an appellate court may decide.
five (5) years later. The question before the Court is whether, based upon the information then
available, County Council’s decision-making was fairly debatable. The Court finds that it was.
If the issue was so clear, the County’s employment attorney would not have identified a potential
downside risk of up to two million ($2,000,000.00) dollars.
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HII.  Third Cause of Action: Preston Breached His Fiduciary Duty to Anderson County.

Plaintiff's third cause of action seeks rescission of the Severance Agreement due to
Preston’s alleged breach of fiduciary duty resulting from violations of the State Ethics Act and
Anderson County Code. (See Am. Compl., q7140-46.) As an initial matter, the Court finds no
evidence supporting Plaintiff's contention that Preston breached a fiduciary duty by violating the
State Ethics Act or Anderson County Code.?® (See infra (discussing County Council members as

those individuals who owed disclosure duties, to the extent applicable). As found above, the

"~ Court has discounted the favorable votes of Thompson and R. Wilson as contrary to the
Anderson County Code inasmuch as such votes carried a substantial “appearance of impropriety”
and that they personally had a greater stake in the outcome than a member of the general public
in Anderson County See supra. After doing so, the Court finds in favor of Preston in relation to
the County’s third cause of action.

The analysis applied by the Court follows the Supreme Court’s holding in Baird, 333
S.C.at 519, 511 S.E.2d at 69. In Baird, the State Ethics Commussion advised the tainted voter
not to vote on a Bond Ordinance. When the tainted voter ignored the State Ethics Commission
and nonetheless voted, the remedy, as determined by the Baird Court, was to invalidate the
tainted vote “in determining the necessary majority for valid action.” Id. at 535, 511 S.E.2d at
77. The remedy was not to overtumn the entire vote. /d. The Court finds the instant remedy
should be no greater than in Baird.

Pursuant to the Supreme Court’s holding in Baird, then, this Court should discount the
tainted votes and then determine whether County Council would have still adopted the Severance

Agreement. Id., 511 S.E.2d at 78 (The court has jurisdiction to undo legislative action if the

 As to the specific nuclei of allegations (i.e., Thompson, McAbee, and Wilson), the Court has
set out additional analysis below, which similarly applies to Plaintiff's third cause of action. The
Court incorporates by reference analysis later in this opinion to the extent it applies to the

County's third cause of action.
23 géjf
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requisite number of votes “would not [have] exist{ed} but for the improper vote[s].”) Unlike
Baird, however, when the Court discounts the tainted votes in this case, the result of the vote
remains unchanged.?! Accordingly, Anderson County Council still approved Preston’s
Severance Agreement. Further, this would be true even if the votes of Waldrep and C. Wilson
remained undisturbed for the reasons set forth above. Therefore, the Court finds in favor of

Preston as to Plaintiff’s third cause of action.

IV.  Fourth Cause of Action: Preston Committed Fraud; Fifth Cause of Action: Preston

— - -Committed—Construetive—Fraud;—Sixth—Cause—of —ActionrPreston Committed

Negligent Misrepresentation.

As to the fourth, fifth, and sixth causes of action, Plaintiff respectively alleges Preston
committed fraud, constructive fraud, and negligent misrepresentation warranting the Severance
Agreement’s rescission. (See Am. Compl., {J40-70.) The Court finds Anderson County failed
to prove the necessary elements of such claims. See Kahn Construction Co. v. S.C. Nat’l Bank of
Charleston, 275 S.C. 381, 271 S.E.2d 414 (1980) (reciting nine elements of fraud required to be
proven by clear, cogent, and convincing evidence); Woods v. State, 314, S.C. 501, 431 S.E.2d
260 (Ct. App. 1993) (reciting nine elements of constructive fraud); Baptist Foundation for
Christian Education v. Baptist College, 282 S.C. 53, 317 S.E.2d 453 (Ct. App. 1984) (noting
clear, cogent, and convincing proof for constructive fraud); Hurst v. Sandy, 329 S.C. 471, 494
S.E.2d 847, 852 (Ct. App. 1997) (reciting six elements required for negligent misrepresentation
claim); Smothers v. Richland Memorial Hosp., 328 S.C. 566, 493 S.E.2d 107 (Ct. App. 1987).

Accordingly, the Court finds in favor of Preston as to the fourth, fifth, and sixth causes of action.

* The Court similarly finds no evidence of record establishes any of the remaining votes of
County Council would have changed had such Council members known the information about
which Plaintiff complains. Indeed, the evidence of record demonstrates none of the remaining
proper votes would have voted differently. Moreover, as noted above, Anderson County failed
to prove any connection linking the Thompson Allegations and R. Wilson Allegations to the
Severance Agreement. The Court instead discounted Thompson’s vote and R. Wilson's vote due

to the appearance of impropriety.
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The County predicates its fourth, fifth, and sixth claims on the McAbee, Thompson, and
R. Wilson allegations. As noted supra, the Court finds no evidence supports any impropriety as
to the McAbee allegations. As to Thompson and R. Wilson, the County failed to introduce any
evidence linking the alleged improprieties to Preston’s Severance Agreement. Moreover, to the
extent duties of disclosure existed, the impacted elected officials possessed positive legal duties
to disclose any issues implicating ethical matters. But, in any event, Plaintiff failed to prove

such disclosures were material to the outcome, as Plaintiff has not shown such disclosures, even

~iAf rr—l:xde, woul& l;a\;-e_changed _lhe votes of McAbee, Greer, and Floyd. Indeed, the evidence of
record supports an opposite conclusion.

Moreover, by November 18, 2008, the Court finds Preston did not possess a duty to
disclose information about his employment claims to County Council. It is clear to this Court
that by October and November of 2008, Preston and County Council had assumed positions
adverse to each other. By that time, Preston had already sued two Council members individually,
asserting claims for injunctive relief, payment of costs, and attorney’s fees. (See, e.g., Def. Ex.
50.) Preston had further employed personal counsel to advance a claim of anticipatory breach of
his employment contract by Council and the Council-elect. (See, e.g., Pl. Ex. 23.) Preston had
likewise given notice of tort claims he intended to bring against individual Council members and
Council-elect. (/d.) The County and the individual Council members each had retained their
own attorneys to protect their interests. It is clear to this Court, that at that time, the Parties were
in adversarial positions to each other concerning the continued employment of Joey Preston.

In effect, in October and November of 2008, Preston was a claimant against certain
Council members and Council itself. Because of their adversarial positions, open and known to
both parties, any responsibility Preston may have had to keep County Council fully informed of

his position in this matter had been necessarily greatly diminished or negated. Under these

25
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circumstances, Preston did not owe a duty, and this Court has found scant authority to support
such a fiduciary duty to one’s employer in such a litigious situation as existed in Anderson
County at that time. Accordingly, the Court finds Preston did not owe County Council a duty to
furnish information adverse to his claim: when both parties had employed attorneys, when both
parties were preparing for litigation, and when the involved Council members themselves had
positive legal duties to disclose the ethics issues cited by Plaintiff. Further, this Court has

invalidated any tainted votes and the result of the voting remains unchanged.

- The County also complains tha-t Pre;t;:;nll. failed to comrect information supplied by
Thompson to a local newspaper. According to Plaintiff, in June of 2008, Thompson publicly
denied in a newspaper interview that he sought employment with the County. (See Am. Compl.,
99 16, 44, 48.)*> The Court rejects Plaintiff's claims as unsupported. However, even assuming
Preston somehow owed a duty to correct misstatements of sitting Council members (his
employers) to the media, Plaintiff failed to prove that Preston had anything to do with
Thompson’s statement to the media, or that Preston even knew about Thompson’s statement
when the Severance Agreement vote occurred.‘ Moreover, no evidence established County
Council’s members knew and relied upon Thompson’s statement. Similarly, no evidence
demonstrated that had such information been known, it would have materially affected the
outcome of the Severance Agreement vote. Based upon the totality of evidence presented dming
six (6) days of trial, the Court finds it would not have changed the outcome.

As to the Schaum issues, the Court finds the Services Contract was a public file and

Preston had no duty to inform Council of public information. See, e.g., S.C. CODE ANN. § 30-4-

40(a)(5)(A). It had been widely known that Schaum had a Services Contract with the County

% The County also cites Preston’s failure to correct Thompson's alleged misstatement in support
of its third cause of action. The same analysis would apply to that cause of action. That is to
say, assuming a duty existed to correct Thompson’s statement, the County failed to prove

Preston even knew of the same.
x 45
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long before Preston asserted any claims against the County. Schaum’s relationship with R.
Wilson was likewise known. No evidence proved the Services Contract’s renewal was in any
way material or related to County Council's decision to approve Preston’s Severance Agreement.
The evidence further failed to prove County Council would not have approved the Severance
Agreement, regardiess. Indeed, the Court finds the evidence of record proves otherwise.
Therefore, the Court finds no fraud, constructive fraud, or negligent misrepresentation

arose by virtue of Preston’s remaining quiet during the Severance Agreement vote. The Court

éfmilarly finds the Severance Agreement was not the product of fraud nor was it an abuse of
power. Accordingly, the Court finds in favor of Preston in relation to Plaintiff's fourth, fifth, and

sixth causes of action.

V. Eighth Cause of Action: Preston Breached the Severance Agreement by Back-dating
Documents & Ninth Cause of Action: Breach of Fiduciary Duties by Back- dating
Documents.

Plaintiff bottoms its eighth and ninth causes of action on allegations relating to former
Anderson County Economic Development Director, Heather Jones. (Am. Compl, {f 75-80.)
According to Plaintiff, Preston participated in back-dating memoranda relating to Jones’
employment with the County. (See Am. Compl., T 11(a), (b), & (¢).) After reviewing the
evidence of record, the Court finds Preston did not breach the Severance Agreement by
executing back-dated memoranda and had he done so the breach would not have justified the
relief sought.

No evidence of record demonstrates that any document executed by Preston changed the
County’s existing employment or contractual obligations to Jones. The documents in question
memorialized agreements that had been previously made and acted upon by all parties. (See, e.g.,
Jones Tr. Test. (Depo.), (relating to SUV allegations: 125: 9-19; 127: 20-25; 128: 1-13; 128: 24-
25; 129: 1-5; 129: 18-25; 130: 1-4 Def. Ex. 66; Def. Ex. 138); (relating to Educational
Reimbursements: 122: 5-20; 123: 10-12; 123: 17-25; 124: 14-25).) Moreover, the County failed

Y
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to prove that Preston executed any memoranda on or after December 1, 2008, as alleged.23 (See
Am. Compl., If 11(a), (b), & (c).) Accordingly, the Court finds none of the alleged actions
relating to Jones breached the Severance Agreement, nor did the execution of Jones’
employment memoranda harm the County in any way.

For a breach of contract to warrant rescission, the breaches must prove so substantial and
fundamental as to defeat the contract’s purpose. Gibbs v. G.K.H., Inc., 311 S.C. 103, 105, 427

S.E.2d 701, 702 (Ct. App. 1993) (“The general rule is that for a breach of contract to warrant

rescission, the breach must be so fundamental and substantial as to defeat the purpose of the
contract.”); Smith v. First Provident Corp., 245 S.C. 509, 512, 141 S.E.2d 646, 647 (1965);
Davis v. Cordell, 237 S.C. 88, 99, 115 S.E.2d 654, 655 (1960); Martin v. Carolina Water Serv.,
Inc.,280 8.C. 235, 240, 312 S.E.2d 556, 560 (Ct. App. 1984).

Even if Preston somehow breached the Severance Agreement, which is rejected as
unsupported, the Court finds that any such breaches would not rise to the level of justifying a
rescission of the contract. Brazell v. Windson, 384 S.C. 512, 517, 682 S.E.2d 824, 826 (2009)
(citing Rogers v. Salisbury Brick Corp., 299 S.C. 141, 143-44, 382 S.E.2d 915, 917 (1989); 26
RICHARD A. LORD, WILLISTON ON CONTRACTS § 68:21 (4th ed. 199\9 & Supp. 2012) (Instructing
that the breach must be “‘of a most substantial character and pervade[ ] almost the entire contract”
such that the breach would “defeat its purpose in nearly every respect.””). Accordingly, the Court
finds in favor of Preston as to the eighth and ninth causes of action.

VL. Tenth Cause of Action: Seeking a Constructive Trust for Funds Held by SCRS.

2 The Court notes that the evidence demonstrated Jones had use of a County vehicle from
December of 2006 until her departure in 2009, which was standard and necessary for her job.
Jones never submitted any educational reimbursements. As to the travel memorandum, Preston
never executed the memorandum and Jones never took the contemplated trip. (See Jones Tr.
Test. (Depo.), 117: 22-23)) Thus, none of the Jones’ allegations impacted the County

whatsoever. %fé
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In its tenth cause of action, Anderson County seeks the imposition of a constructive trust
over funds “in possession of” SCRS. (Am. Compl,, T§81-84.) Given the remaining findings of
the Court, as set forth in this decision, Plaintiff's cause of action for constructive trust no longer
remains viable. Accordingly, the Court finds in favor of Preston as to the tenth cause of action.
VII. Eleventh Cause of Action: Unjust Enrichment.

Plaintiff’s eleventh cause of action purports to seek rescission based upon the remedy of

unjust enrichment. No evidence supports a finding of unjust enrichment in this case. Preston

and the Count—y each retair;ed “z-ltutomeys who negotiated the terms of the Severance Agreement.
As noted above, County Council approved the Severance Agreement by a majority of Council
members present and voting.

The Court finds the County’s unjust enrichment claim is misplaced. Unjust enrichment
does not provide grounds for the rescission of a contract. Unjust enrichment does not provide an
equitable remedy when a valid contract exists. And, unjust enrichment does not create a vehicle
to recoup a contract benefit—after the fact—if a party no longer views the exchange of
consideration as desirable. In any event, the Court finds the evidence of record fails to establish
Preston’s retention of the benefits conferred by the Severance Agreement constitutes a condition
under which it would be unjust for him to retain the same. Accordingly, the Court finds in favor
of Preston as to the County’s eleventh cause of action.

VIII. Further Grounds Supporting Judgment in Favor of Preston.
The Court declines to rescind Preston’s Severance Agreement for two additional reasons.

They include:

A. Rescission Proves Unavailable In This Case Because the Court Cannot Return
the Parties to Their Status Quo Before the Severance Agreement’s Formation.

A
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In order to invoke 1ts equitable powers to rescind a contract, and in the absence of fraud,
the Court must be able to return the parties to their status quo before the contract’s formation.2*
See King v. Oxford, 282 S.C. 307, 313, 318 S.E.2d 125, 129 (Ct. App. 1984) (“In the absence of
fraud which would justify shifting the loss to the party who opposes rescission, rescission is
appropriate only if both parties can be returned to the status quo prior to the contract.”) (citing
Rice and Santos, Inc. v. Jones, 279 S.C. 201, 305 S.E.2d 74 (1983); Hester v. New Amsterdam

Casualty Co., 268 F. Supp. 623 (D.S.C. 1967)).% Indeed, controlling South Carolina precedent

holds the ability to return the parties “to the status quo prior to the contract” as a “fundamental
prerequisite for rescission.” Rice and Santos, Inc. v. Jones, 279 S.C. at 204. “This includes the
requirement that JAnderson County,] the party seeking rescission[,} must restore [Preston,| the
opposite party[,] the benetits received” from Preston. Id. Applying such principles to the case
sub judice renders rescission unavailable as an equitable remedy.

Here, returning the parties to the status quo prior to the Severance Agreement’s adoption
proves fundamentally impossible. The Court cannot return Preston to his position of County
Administrator; someone else now holds the position and the parties’ relationship has deteriorated
such that Preston’s restoration to his prior position is impossible. Preston’s employment contract
has now lapsed and, thus, no longer remains in force and effect. (See Pl. Ex. 1, Preston Master
Employment Agreement, § 2.) Nor can the Court reinstate the elected Anderson County Council
present in November of 2008. Furthermore, the South Carolina Retirement System has used and

invested portions of the severance proceeds, while Preston has substantially depleted the

* The Court notes an exception to this rule is fraud. However, consistent with the Court’s Order,
Plaintiff has failed to prove fraud, constructive fraud, or even negligent misrepresentation in this
case. Accordingly, the exception does not apply.

® See also Ellie, Inc. v. Miccichi, 358 S.C. 78, 95, 594 S.E.2d 485, 494 (Ct. App. 2004)
(“Rescission, as a remedy, returns the parties to the status quo ante.”) (citing Gov't Emps. Ins.
Co. v. Chawis, 254 S.C. 507, 516, 176 S.E.2d 131, 135 (1570)).
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remaining funds. (See, e.g., Pl. Ex. 90; PL. Ex. 91; Preston’s Tr. Test.; see also Preston Depo.)
é:? ) Accordingly, the Court finds rescission proves unavailable as a viable remedy in this case.

B. The Doctrine of Unclean Hands And The Availability of Adequate Remedies at
Law Bar Plaintiff from Invoking the Court’s Equitable Jurisdiction.

Invoked by Preston as a fifth affirmative defense, the doctrine of unclean hands likewise
bars Anderson County from seeking the equitable remedy of rescission in this case. “An action
to rescind a contract is in equity.” Gibbs v. G.K.H,, Inc., 311 S.C. 103, 105, 427 S.E.2d 701, 702
“The doctrine of unclean hands precludes a pl;aintiff from recovering in equity if [it] acted
unfairly in a matter that is the subject of the litigation to the prejudice of the defendant.” Straight
v. Goss, 383 S.C. 180, 206, 678 S.E.2d 443, 457 (Ct. App. 2009) (quoting First Union Nat'l
Bank of 8.C. v. Soden, 333 S.C. 554, 568, 511 S.E.2d 372,379 (Ct. App. 1998)). Here, the Court
finds Anderson County has unclean hands and, therefore, it cannot invoke the Court's equitable

= powers.

It is axiomatic: “‘[h]e who comes into equity must come with clean hands. It is far more
than a mere banality. It is a self-imposed ordinance that closes the door of the court of equity to
one tainted with inequitableness or bad faith relative to the matter in which he seeks relief.’”
Emery v. Smith, 361 S.C. 207, 220, 603 S.E.2d 598, 605 (Ct. App. 2004) (quoting Precision
Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324 U.S. 806, 814 (1945)). It 1s well understood
that unclean hands will preclude rescission of a contract. See Farttorusso v. Urbanowicz, 774
N.Y.S.2d 658, 662 (Sup. Ct. 2004) (holding that where the plaintiff came to court with unclean
hands and was not entitled to rescind the purchase of a racehorse); Schenck v. Ebby Halliday
Real Estate, Inc., 803 S.W.2d 361, 366 (Tex. App. 1990) (holding that where a plaintiff was

found negligent or guilty of wrongful conduct, the plaintiff was precluded from the remedy of

rescission).
.
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The requirement that a party seeking the aid of equity, such as rescission, must do so with
clean hands is often referred to by the equitable maxim: ‘[h]e who seeks equity must do equity.””
Regions Bank v. Wingard Properties, Inc., 394 S.C. 241, 259, 715 S.E.2d 348, 358 (Ct. App.
2011) (quoting Provident Life & Accident Ins. Co. v. Driver, 317 8.C. 471, 479, {151 S.E.2d 924,
929 (1994)). “This principle applies to one who affirmatively seeks equitable relief.”” Id. “In
order for justice to be done between parties, a party is required to do equity when asking the

court to invoke the aid of equity.” Id. Consequently, the Court finds the County lacks clean

hands and cannot invoke equitable relief. See Ingram v. Kasey's Assocs., 340 S.C. 98, 107, 531
S.E.2d 287, 291 (2000) (declining to grant a plaintiff’s request for specific performance where
the plamntiff misled the defendants); Shumaker v. Shumaker, 234 S.C. 421, 427, 108 S.E.2d 682,
686 (1959) (“Plaintiffs who come into Court invoking the aid of equity should be required to do
equity in order that justice might be done between the parties.”); Anderson v. Purvis, 211 S.C.
2535, 266, 44 S.E.2d 611, 616 (1947) (discussing the maxim that he who seeks equity should do
equity).

The record proves replete with evidence of the County's unclean hands. An illustrative,
but non-exhaustive list of actions by sitting councilmen whose legal fees for actions surrounding
the following were later paid by the county, includes the following:

* Waldrep and C. Wilson cast votes against Preston’s Severance Agreement when
this court has found they should have recused themselves under the Anderson
County Code. (See supra.)

* A series of meetings occurred at sitting Council member Bob Waldrep’s office
(“Waldrep Meetings”) starting in July of 2008 and extending through January of
2009 wherein two sitting Council members (Waldrep and C. Wilson) met with
three Council-elects (Allen, Moore, and Dunn) to plot the course of Anderson
County Council in 2009, including adverse employment actions against Joey
Preston. The Court has little doubt the group attending the Waldrep Meetings

had prejudged the issue of Preston’s employment and had decided to pursue his
dismissal. (Waldrep Tr. Test.; Allen Tr. Test. (Depo.), 49:1-52:25; Moore Tr.

Test. (Depo.), 100:23-106:17.)
4%
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¢ Allen, Moore, and Waldrep all testified that specific County employees were

discussed during the Waldrep Meetings. Waldrep conceded on the witness stand
that the group of employees discussed during the Waldrep meetings have
subsequently left County employment. Allen, Moore, and Waldrep conceded
Preston was discussed during the Waldrep Meetings. (See, e.g., Allen Tr. Test.
(Depo.), 49:14-55;21; Moore Tr. Test, (Depo.), 100:23-106:17; Waldrep Tr. Test.
(Day 1).)

While outwardly denied by the attendees of the Waldrep meetings, a series of E-
mails from Council-elect, Eddie Moore, reflect the true intent of the group with
regard to Joey Preston. (See Def. Ex. 46, 8/14/08 E-mail (Preston “is desperate
and just wants to freeze everything so we can’t run him off.”); Def. Ex. 87,
08/04/08 Moore E-mail to Trammel (“Hopefully we can get [Preston] run out of

——#ndersomr County soorr. ) Def- EX- 89, 08713706, Stan Welch (reporter) E-mail

A
3
2

to Moore ([I)f you can get the witchhunters to understand what should be done,
you are the man!”); Def. Ex. 91, 10/20/08 E-mail from Moore to reporter Welch
and WAIM Radio (“Well, I told radio hog Saturday that they had been trying to
get rid of Joey for 10 years and we did by just winning a primary™); see also Def.
Ex. 20, Bright Notes 10/13/08 (“[H]e’s heard her say ‘let’s fire him.”"")

In early fall of 2008, Joey Preston sued Bob Waldrep and Cindy Wilson
individually for interfering with his duties as County Administrator. (See Ex. 50,
12/29/08, Order Granting Preliminary Injunction.) At the time, both Waldrep
and C. Wilson were sitting County Council members. Among a host of other
findings, the court determined: “The County Administrator’s duty to supervise
his employees is being intentionally and purposefully thwarted by [Waldrep and
C. Wiison]." (Ex. 50, §27.) The Court also found; “The actions of [Waldrep and
C. Wilson] have interfered with the County Administrator’s ability to do his job.”
(Ex. 50, 929.) Finding Preston was likely to win on the merits of his suit, the
Court issued a preliminary injunction against Waldrep and C. Wilson. (Ex. 50.)
According to Waldrep, the County later paid his attorney’s fees ratifying his
actions as within his official scope of duties, despite being found by the Court as
contrary to South Carolina law. Cindy Wilson confirmed this was consistent
with her recollection but, unlike Waldrep, did not seek reimbursement of her
personal attorney’s fees from public funds. (Tr. Test. C. Wilson {Depo.), 68: 2-
15.) Thus, Plaintiff has accepted Waldrep's actions, which violated Home Rule
and interfered with Preston's duties, as official conduct attributable to Plaintiff.
Such conduct occurred in the months just prior to the Severance Agreement's
approval.

On November 17, 2008, Council members Bob Waldrep and Cindy Wilson and
Council-elect Tommy Dunn, Eddie Moore, and Tom Allen sent a letter to
Preston directing him to freeze County hiring effective immediately. (See Ex.
71, 11/17/08 Letter.) At that time, Dunn, Moore, and Allen had not been sworn-
in, nevertheless, the correspondence was sent on Anderson County letterhead and
copied to: “All Media Outlets.” (/4.) No action on this subject had been taken by

the sitting County Council.
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» Eddie Moore testified that the group met at Bob Waldrep’s office on the Sunday
directly prior to the January 6, 2009 meeting. That meeting would have occurred
on January 4, 2009. During the meeting the group discussed agenda items and
probably looked at “some of the resolutions.” (Moore Tr. Test. (Depo.), 271: 7-
25.)

¢ Gracie Floyd testified that Cindy Wilson used FOIA information requests as a
club to harass Preston, over and over again. Indeed, Defense Exhibit 34, which
is an opinion from the Supreme Court of South Carolina confirms this tactic. As
of 2005, Wilson had already requested over 59,000 pages of documents from
Preston. (Ex. 34, p. 5, 2008 Opinion of Wilson v. Preston.) Thereafter, the
evidence at trial indicated C. Wilson's information requests were unending.

e See Exhibit “A” for additional matters which were not considered by this Court

in reaching these conclusions since they were done by persons who were not yet

county officials when they took these actions, and therefore, their actions should

not be attributed to the county on this issue. However, these do matters do serve

as a basis for the atmosphere that surrounded the actors in this case and as a basis

for Preston’s claim of anticipatory breach of contract as mentioned earlier.
Accordingly, when taken in its totality, the evidence of record firmly establishes that the County,
by and through certain of its sitting Council members acting with members of the Council-elect,
engaged in a pattern of conduct intended to harass and interfere with Preston’s ability to execute
his duties as County Administrator.

The Court finds such behavior prejudiced Preston in the execution of his duties,
prompting his assertion of the anticipatory breach claim and tort claims in the first instance. The
above described conduct is at the very least conduct that this Court finds to be ethically
questionable, if not illegal. Accordingly, the Court finds the County lacks clean hands in this
case and cannot invoke the Court’s equitable powers to rescind the Severance Agreement, even
if it could otherwise supply a basis for doing so, which it cannot. See Straight, 383 S.C. at 206,
678 S.E.2d at 457.

The County has stated in this action it wished to guestion the legality of the Severance
Agreement. If that was the County’s intention, that goal could have been accomplished by the
bringing of a declaratory judgment action questioning the legality of the actions of the former
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council, without suing Mr, Preston directly for rescission. In the current case, allegations are
advanced in direct violation of Paragraph Eight of the Severance Agreement since they are based
on matters that are “relating to Mr. Preston's employment with the county or his actions as an
employee on behalf of the County, expressly, including but not limited to, all action taken by Mr.
Preston within the scope and course of his employment as County Administrator.” This Court
finds that an adequate remedy at law does exist. Generally, in South Carolina “equitable relief is

unnecessary when an adequate remedy ... is available at law. Monteith v. Harby, 190 S.C. 453,

3 S.E.2d 250, 251 (1939); Key Corporate Capital, Inc. v. County of Beaufort, 373 S.C. 55, 61,
644 S.E.2d 675, 678 (2007) ("[E]quitable relief is generally available where there is no adequate
remedy at law...."); Carolina Park Associates, LLC v. Marino, 2012 WL. 4711857 (S.C. 2012)

IX. Preston’s Counterclaim for the Breach of Paragraph Eight of the Severance
Agreement.

The Court finds Anderson County breached the unambiguous terms of Paragraph Eight of
the Severance Agreement by bringing this action. Paragraph Eight states as follows:

The County agrees and hereby covenants irrevocably never to make any claim or
demand, or to commence, cause or permit to be instituted or prosecuted, any
claim, charge, proceeding or action at law or in equity against Mr. Preston, his
heirs, legal representatives, or assigns, by reason of any claim, demand or cause
of action which the County may now have, or may hereinafter acquire, relating to
Mr. Preston’s employment with the County or his actions as an employee on
behalf of the County, expressly including, but not limited to, all actions taken by
Mr. Preston within the scope and course of his employment as County
Administrator. (Pl. Ex. 7, p. 3, 18.)%

* Similarly, Paragraph Six of the Severance Agreement states in material part:

The parties expressly covenant for themselves, their legal representatives, their
heirs, and assigns, that this Agreement may be treated as a complete defense to
any legal, equitable, or administrative action that may be brought, instituted, or
taken by Employee against the County, related to Employee's employment,
and/or the termination of his employment, or the conditions of his employment,
and shall forever be a complete bar to the prosecution of any action, suit, charge,
claim, or legal proceeding relating in any way to Employee's employment or
termination of employment.

(PL.Ex. 7, p. 2,96.) W
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Having found Preston’s Severance Agreement valid and enforceable by virtue of its
adoption by the remaining untainted votes of County Council, and hearing no argument that the
agreement was not legally entered into other that the issues raised in the Complaint, the Court
finds Plaintiff’s initiation and prosecution of the instant action breached Paragraph Eight of the

Severance Agreement.

According to the County, the instant lawsuit merely attacks the Severance Agreement,

‘not Preston’s actions while County Administrator. The Court rejects this argument. It is clear
the County based the instant lawsuit upon actions taken by Preston while performing his job as
Administrator. (See, e.g., Am. Compl.,, Jji2, 13, & 17 (Preston’s attempted hiring of
Thompson); Id. at §25-28 (renewing Services Contract vx"ith R. Wilson's daughter); /d. at f{j30-
33 (challenging Preston’s processing of McAbee's travel reimbursements); Id. at q{11(a)-(c)
(Preston’s back-dating of memos regarding Jones' employment).) In fact, several of Plaintiff’s
causes of action attempt, albeit unsuccessfully, to invoke Preston’s employment as a predicate to
stating a claim. (See Am. Compl., Fifth Cause of Action (Constructive Fraud); Sixth Cause of
Action (Negligent Misrepresentation); Seventh Cause of Action (Breach of Fiduciary Duty);
Ninth Cause of Action (Breach of Fiduciary Duty other grounds).

Had the County wanted the courts to determine the validity of the Severance Agreement
itself and make it the focus of the litigation, it could have done so by instituting a declaratory

judgment action focusing solely on the contract and its validity.27 Instead, the County brought

¥ The County also attempts to draw the distinction that the Severance Agreement is beyond the
covenant not to sue, which should not be construed as what it characterizes as an
"incontestability clause." The Court rejects this analysis. The covenant not to sue is clear and
unambiguous. (See Pl. Ex. 8, p. 2, §6.) The covenant not to sue does not, as the County
suggests, contain an exception to challenge the actions taken by Preston while County
Administrator, so long as those challenges are raised in contesting the Severance Agreement's
validity. (/d.) Thus, the Court finds the County breached the covenant not to sue when it
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this action against Preston and the Retirement System as named defendants seeking rescission of
the Severance Agreement and the retur of all monies and costs.

Accordingly, the Court finds the County’s filing of the instant lawsuit constitutes a
breach of the Severance Agreement's covenant not to sue provisions as contained in Paragraph
Eight of that Agreement. Numerous Courts examining the issue have ruled that obvious
breaches of covenants not to sue support the award of damages in the amount of attorney's fees
incurred as a result of the breach. See S&D Mech. Contractors, Inc. v. Enting Water
’C;n-di;it;nyné S‘y—st;r;ts,— ;1;,_;1 6;1; ;;p_;;2£3~21—5;;§£;d—;;4;;3 {(Chio Ct. App.
1991); Anchor Motor Freight, Inc. v. Int’l Bd. of Teamsters, Chauffeurs, Warehousemen &
Helpers of America, Local Union No. 377, 700 F.2d 1067, 1072 (6th Cir. 1983). Prospect
Energy Corp. v. Dallas Gas Partners, LP, 761 F. Supp. 2d 579, 592 (S.D. Tex. 2011). See, eg.,
Lubrizol Corp. v. Exxon Corp., 957 F.2d 1302, 1306 (5th Cir. 1992) (holding that where an
action is brought in obvious breach of covenant not to sue, court has wide discretion to impose
liability for litigation expenses, including attorney’s fees); McKissick v. Gemstar-TV Guide Int'l,
Inc., Ca. No. 04-262, 2006 WL 211950, at *2 (N.D. OKla. Jan. 27, 2006) (granting summary
judgment in favor of defendant where plaintiff’s suit was “in violation of a broad and
unambiguous covenant not to sue™), aff'd in part, vacated in part on other grounds, and
remanded, 618 F.3d 1177 (10th Cir. 2010), Cefali v. Buffalo Brass Co., Inc., 748 F. Supp. 1011,
1027 (W.D.N.Y. 1990) (holding party is entitled to attorney’s fees for “suits brought n obvious
breach or otherwise in bad faith” where plaintiffs’ allegations arose directly from events
surrounding the settlement agreement and were in obvious breach of the covenant); Quill Co.,

Inc. v. AT. Cross Co., 477 A.2d 939, 943 (R.L 1984) (“In the absence of contrary evidence,

sufficient effect is given the usual covenant not to sue if, in addition to its service as a defense, it

challenged the Severance Agreement's validity based upon conduct allegedly occurring during
Preston's tenure as Administrator. To hold otherwise would render the provision meaningless.
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is read as imposing liability only for suits brought in obvious breach or otherwise in bad faith™)
(emphasis added).

A similar result was reached in a recent South Carolina Court of Appeals decision filed
on October 24, 2012. In Benedict College v. National Credit Systems, Inc. v. Ford, 400 S.C.
538, 735 S.E.2d 518 (Ct. App. 2012), the South Carolina Court of Appeals analyzed whether
attorney's fees and costs could be pursued as special damages in a civil conspiracy claim where

certain parties conspired to alter previously existing contract rights. The Benedict Court allowed

the claim for special damages in the form of attorney’s fees and costs arising out of the pending
action.

The Benedict decision supports the general proposition underlying the decisions cited
above, namely, that attorney's fees and costs can form an element of recoverable damages—if—
as 1n this case, they flow from the complamned of wrong. Here, Plaintiff plainly violated a clear
and unambiguous covenant not to sue and the damages incurred by Preston proximately flowing
from the same are the fees and costs of this action.

The above cited cases represent a common law approach to the awarding of attorney’s
fees. It appears that there is no case law from South Carolina directly on point which establishes
a common law right to attomey's fees mvolving breach of a covenant not to sue. This especially
true for cases in which the State or one of its political subdivisions is a moving party. However,
the Court does find that the legislature has provided a statutory right to collect attorney's fees in
cases which are initiated by governmental entities, as was done in this case. This statute sets
forth the basis for the award of attorney’s fees and also sets the prerequisites which must be
followed by the Courts in making such an award. The statutory authority for the awarding of

attorney's fees is S.C. Code 15-77-300 which provides:

G

§ 15-77-300. Allowance of fees
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(A) In any civil action brought by the State, any political subdivision of the State or any
party who is contesting state action, unless the prevailing party is the State or any political
subdivision of the State, the court may allow the prevailing party to recover reasonable attorney’s
fees to be taxed as court costs against the appropriate agency if:

(1) the court finds that the agency acted without substantial justification in pressing 1ts
claim against the party; and

(2) the court finds that there are no special circumstances that would make the award of
attorney's fees unjust.

The agency is presumed to be substantially justified in pressing its claim against the party
if the agency follows a statutory or constitutional mandate that has not been invalidated by a
court of competent jurisdiction.

(B) Attorney's fees allowed pursuant to subsection (A) must be limited to a reasonable
time expended at a reasonable rate. Factors to be applied in determining a reasonable rate
include:  ___

(1) the nature, extent, and difficulty of the case;

(2) the time devoted;

(3) the professional standing of counsel;

(4) the beneficial results obtained; and

(5) the customary legal fees for similar services.

The judge must make specific written findings regarding each factor listed above in
making the award of attorney's fees. However, in no event shall a prevailing party be allowed to
shift attorney's fees pursuant to this section that exceed the fees the party has contracted to pay
counsel personally for work on the litigation.

(C) The provisions of this section do not apply to civil actions relating to the
establishment of public utility rates, disciplinary actions by state licensing boards, habeas corpus
or post conviction relief actions, child support actions, except as otherwise provided for herein,
and child abuse and neglect actions.

This Court finds that this statute is in derogation of the common law on the award of
damages against a sovereign body. “If the statute is in derogation of a common law right, it must
be strictly construed and not extended in application beyond clear legislative intent.” Jade
Street, LLC v. R. Design Const. Co., 398 S.C. 338 (2012)(quoting Doe v. Marion, 361 S.C. 463,
473 (Ct. App. 2004). This Court finds that S.C. Code § 15-77-310 provides the method that
should be followed by a claimant seeking attorney’s fees in this case. Section 15-77-310 states
“The party shall petition for the attorney's fees within thirty days foliowing final disposition of

the case. The petition must be supported by an affidavit setting forth the basis for the request.”
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Accordingly, the Court finds that the issue concerning an award of attorney's fees in this
matter should be held in abeyance pending the final disposition of this case and the filing of the € )
petition as required by law.
CONCLUSION
The Court finds the witnesses supporting the Severance Agreement, specifically Gracie
Floyd, Larry Greer, and Bill Mc)\bee, to be the more credible witnesses in the trial. Other

testimony at trial was evasive and not credible concerning issues surrounding the meetings held

at co(mcilman“Bol:; Waldrep's ofﬁce: This Court further finds testimony concerning the emails
between those parties that did not support the approval of the severance package untrustworthy
(See exhibit A and Finding of Facts). Therefore, as to all causes of action asserted by Plaintiff,
the Court fiﬁds in favor of Defendant Preston and enters judgment consistent with this decision.
As to Preston’s counterclaim, the Court finds in favor of Defendant Preston and holds the

question of attorney’s fees in abeyance until the final disposition of this case and any petition

Rk

filed according to statute.

IT IS SO ORDERED.
The y.a/ﬁ)rable Rogegt=Couch--— —~ - == 77
Circuit Court Judge | A TRUE COPY
e
/%7’ <2013 ‘l | MAY -3 206 |
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TABLE A

T EXHIBIT NUMBERS DESCRIPTION COURT’S RULING
Pl. Ex. 33 3/21/06 Council Mtg. Transcript Admitted.
Pl Ex. 92 Jones screen print and memo to Preston Re/ | Admitted.
Germany Trip
Pl. Ex. 93 Jones screen print and memo to Preston Re/ | Admitted.
ed. reimb. 11/26/08 and 10/16/06
Def. Ex. 121 Agt. Donohue SLED Memo. Interviewed C. | Admitted.
Wilson, Morgan & Poliakoff Re/ lawsuit
against Big Creek Landfill.
Def. Ex. 122 Statement by Cole to SLED. Re/ Excluded. Irrelevant &
Conversation with C. Wilson, Polk Re/ Hearsay.
allegations Preston used public money to buy
people drinks
Def. Ex. 123 12/3/05 Preston Statement, Re/ Felton Excluded: Hearsay.
Meeting with C. Wilson.
Def. Ex. 125 10/6/05 letter to Preston. Re: Extramarital Excluded: Hearsay.
affairs in Anderson and Lt. Briggs
Def. Ex. 126 Kelly Nichols letter to County Council Re/ Excluded: Nichols denied
Cindy Wilson slandering her its truth and testified
Cunningham & Preston
) authored.
% K Def. Ex. 132 2/15/2005 Preston v. Wilson er al. Judg. Re/ | Admitted: Public Record
Award to Preston for $ 3,500.00 & Preston Statement.
Def. Ex. 134 3/277/06 SLED memo by special agent Excluded: Relevance &
Kindley Re/ Threats received by C. Wilson | Hearsay.
Def. Ex. 139 Allen email to Dunn from 12/24/08 Admitted.
Kelly Nichols’ Excluded as Irrelevant;
Testimony concerning Information was  not
her affair with Joey available to Council when
Preston the vote occurred and did

not enter into the decision-
making process.

The Court further finds
that Preston was not
untruthful to  County
Council on this subject, so
testimony  would be
impeachment on a
collateral matter and thus
inadmissible.

/%
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Anderson County vs. Joey Preston
09-CP-04-4482
May 1, 2013
Exhibit A

Brooks Brown testified Tom Allen, current County Council Chairman, told him
in July of 2008 (at the Waldrep campaign victory party) that the incoming
Council knew how to get rid of “his boy”—the new Council intended to give
Preston a command he could not obey and fire him for insubordination. (See also
Def. Ex. 26, Bright Notes 11/04/08 (“[M]eeting held—they would give him

A

" something to do that he could not perform and that he would be fired for

insubordination.”)) Brown further testified that when Allen learned Brown had
divulged his comments to Preston, Allen threatened him with an investigation.
Notably, at the time of such threat, Alien served as the Chairman of Anderson
County’s investigative subcommittee and C. Wilson also served on the
subcommittee. (Allen Tr, Test. (Depo.), 47: 3-25.)

Council-elect Moore sent correspondence to Preston about a paper shred day for
the public on November 13, 2008 at 9:24 AM requesting that Preston “hold off
on doing any shredding of any kind of documents from Anderson County at the
present time” and “that no financial records be part of this action.” (Ex. 92,
11/13/08 Moore E-mail to Preston). However, Exhibit 93 reflects that Moore
already knew no County documents would be shredded as of 6:58 AM the same
morning. (Ex. 93, 11/13/08 Moore E-mail to King) Moore blind-copied both
Council-elect Tom Allen and Council member Bob Waldrep on the earlier E-
mail to Gail King with Anderson County, which stated: “Thanks for the quick
response. We new council members just want to make sure no county
documents are destroyed at all before our auditors examine them.” (Id.) As
reflected in Preston’s response in Exhibit 92, WAIM Radio had been
misreporting that county documents were being shredded. Exhibit 92, which
blind-copies Allen, Waldrep, the County Council Clerk, and WAIM Radio,
reflects a further response from Moore: “Thanks for your quick response...I have
always been a no nonsense guy.” (Ex. 92, 11/13/08 Moore E-mail to Preston).
Then, Moore again writes to Rick Driver at WAIM Radio, who had been
misreporting county documents were being shredded when they were not, as had
been clarified by Preston, and states; “Rick, keep Preston’s response
confidential...” (Ex. 94, 11/13/08 Moore E-mail to Rick Driver at WAIM
Radio.) So, in essence, Moore sent an E-mail simply to harass Preston and then
instructed WAIM Radio to keep Preston’s response confidential so the public
would remain misled about county documnents being shredded.

On November 25, 2008, before taking office, and before the County ever
conducted any investigation, Council-elect Moore wrote to the Attorney General
requesting an investigation of Preston’s buyout. (Ex. 101, 11/25/08 Moore E-
mail to Attorney General.) Moore copied Tom Allen and Council member Bob
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Waldrep. Moore blind-copied the County Council clerk, Rick Freemantle,
reporter Stan Welch, and WAIM Radio. On 12/01/08, Williamston Journal
reporter, Stan Welch, wrote to Moore asking if he could run the story for
publication. (Ex. 102, 12/01/08 Welch E-mail to Moore.) On 12/01/08, Eddie
Moore forwarded the Attorney General’s response to his correspondence to Tom
Allen and Bob Waldrep. Moore again blind-copied WAIM Radio, Rick
Freemantle, Jenna Trammell, and reporter Stan Welch. Later on 12/01/08,
Moore wrote to Stan Welch stating: “Ask Rusty about it. I'have to tread gingerly
on this until next week. Idon’t want to play our hand just quite yet. But if Rusty
thinks we need to go public we can.” (Ex. 104, 12/01/08 E-mail from Moore to
reporter Stan Welch.) During his deposition, Moore confirmed the “Rusty”

o

referred to_is_current pnunty Admwsff&ter—-l}usfy%ums—(-kfomt__——*—

(Depo.), 257: 18-20.) On 12/01/08, reporter Stan Welch wrote to Moore, “I
spoke with Rusty. We agree there is nothing to be lost be running with this
story...” (Ex. 105, 12/01/08 Welch E-mail to Moore). So, before the County
ever spent the first dime on its multi-million dollar investigation, Moore had
already begun manipulating the media by leaking “news” about an Attorney
General investigation into Preston.

Allen, under oath, adamantly denied drafting an E-mail on December 24, 2008,
attaching a draft agenda of fourteen (14) items, which mirrored exactly what the
newly constituted County Council did in its first meeting on January 6, 2009.
(Compare Def. Ex. 111, 12/24/08 E-mail with attached agenda with Def. Ex.
138, 1/6/09 Council Meeting Minutes with Allen Tr. Test. (Dep.), 109-114; 119-
141 (Testifying E-mail is *100 forgery” and then going through every item on
“forged” agenda and locating them on Meeting Minutes).) Importantly, Allen’s
E-mail was produced from the work E-mail account of Eddie Moore by the Fluor
Corporation; from its server, pursuant to a subpoena; and was first produced, by
Court Order, to counsel for Eddie Moore, before production to Preston. By
contrast, Eddie Moore was questioned about the same E-mail. Moore testified he
in no way fabricated or manipulated Allen’s E-mail stating: “If it come from
Fluor Daniel, that the way it come.” (Moore Tr. Test. (Depo.), 267: 2-6.) The
documents confirm the resolve of the group attending the Waldrep Meetings to
implement a detailed course of action, which at one time included Preston’s
suspension and dismissal, once they were seated.

Council-elect Moore repeatedly leaked information to WAIM Radio to cause
baseless problems for Preston as County Administrator. (See, e.g., Ex. 97,
9/23/08 Moore E-mail to WAIM Radio; Ex. 101, 11/25/08 E-mail blind-copying
WAIM Radio; Ex. 103, 12/01/08 Moore E-mail blind-copying WAIM Radio.)
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This matter comes before the Court on three motions. They include: a post-judgment
motion to amend ("Motion to Amend") filed by Anderson County ("Plaintiff" or "the County"); a
motion to intervene filed by putative intervenor, Richard Freemantle ("Intervention Motion");
and a motion to reconsider ("Reconsideration Motion") filed by the County. For the reasons
é ) stated herein, the Court denies all three (3) motions.

The County's Motion to Amend

The Motion to Amend seeks to add a new claim for relief bottomed on a theory that the
severance agreement ("Severance Agreement"), executed by the County and Preston in
November of 2008, arose from a vote where Plaintiff now contends no quorum ("Quorum
Claim") of County Council existed. The County filed its Motion to Amend on July 15, 2013:
nine (9) months after trial, two (2) months after the Court issued its judgment in this case, and
two (2) months after the County filed its Reconsideration Motion.

The County failed to preserve the proposed Quorum Claim, as the issue was never
presented to the Court. At trial, Plaintiff actually argued the exact opposite position concerning

the votes of Waldrep and C. Wilson instead contending such votes were properly cast. Allowing

¢! 1 %%Z

000044



Plaintiff to amend its pleading, at this stage, would impermissibly allow the County to try the
instant case twice using discrepant legal and factual theories of relief, the latter of which the
County only raised after the Court issued judgment on May 3, 2013.

Even if the Quorum Claim had merit, which the Court rejects infra, the County unduly
delayed in seeking the Quorum Claim amendment. The County had more than adequate
opportunity to pursue the amendment: from the case's inception; during the three (3) years
leading up to trial; following Waldrep's and C. Wilson's depositions; in connection with the
previous amendment of Plaintiff's Complaiﬁt (which was by consent on March 29, 2012). The
County could also have pursued the amendment: on or before the first day of trial; during the
trial; contemporaneous with the submittal of its November 16, 2012 written summation
following trial; or during the six (6) month window between trial and issuance of judgment. The
County failed to identify any legitimate basis, legally or factually, for its delay in pursuing the
Quorum Claim.

Permitting the County's proposed amendment—following a lengthy trial and after
judgment issued—would require the Court to re-open proof in this case. Such result would
highly prejud_ice Preston. Absent re-opening proof, Preston would lose:

® The opportunity to develop facts and introduce evidence of prior usage and to assert the
same as an affirmative defense (Third Davis Aff,, 1112-14);

¢ The opportunity to develop facts and introduce evidence regarding other affirmative
defenses such as (inter alia) the rule of necessity doctrine, ratification, waiver, and
estoppel (Id. at 1930-31);

* The opportunity to develop facts and introduce evidence refuting the non-existence of a
quorum (/d. at 1914-19);

¢ The opportunity to introduce expert testimony concerning the Quorum Claim (/d. at
71920-21);
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* The opportunity to pursue different litigation and trial strategies, based upon claims
actually asserted (/d. at 1M22-24);

* The opportunity to develop and introduce evidence pertaining to counter-theories that the
entirety of the lawsuit constituted an unauthorized act. (/d. at 1933-39.)

By contrast, if the Court allowed the County to re-litigate the case by re-opening proof,
Preston would:

* Re-incur duplicative discovery and trial expense after trial (/d. at 1917-19);

* Incur an unfair disadvantage inasmuch as it would allow the County to try the case under
one theory, absent certain risks, and upon losing, re-open the record to re-try the .case
under a new theory (/d. at 1917-19, 33-36);

* Incur an unfair disadvantage as to litigation decisions, trial strategies, ‘ and the
presentation of evidence which Preston showed were made based upon the framing of the
issues (as then framed), which cannot now be undone (Id. at 1923-28);

° The loss of the procedural right under Rule 15(b), SCRCP, which would have pe{rnitted
Preston to seek a continuance during trial, had the County timely pursued the instant
amendment (Id. at 1137-38).

Accordingly, due to the County's undue delay and the resulting prejudice to Preston, the Court
denies Plaintiff's Motion to Amend.!

The Court also finds the County's proposed amendment proves futile.®> First, the Court

finds the County's position errs as Anderson County's Code itself establishes what constitutes a

! See Rule 15(a), SCRCP (disallowing amendment resulting in "prejudice [to] any other party");
6 WRIGHT, MILLER & KANE, FEDERAL PRACTICE AND PROCEDURE, §1488 (2011) ("[I]n keeping
with the purpose of Rule 15(a), which is to facilitate a determination of the action on the merits,
a motion to amend should be made as soon as the necessity for altering the pleading becomes
apparent."); see also McCann v. Hall & Co., Inc., 109 F.R.D. 363, 364-65 (N.D. Il 1986);
United States ex rel. Ritchie v. Lockheed Martin Corp., 558 F.3d 1161, 1167 (10th Cir. 2009)
(denying motion to amend because delay in asserting new allegations would re-open discovery
and render prior filings of the defendant as "worthless".); Royal Indem. Co. v. King, 532 F. Supp.
2d 404, 417 (D. Conn. 2008) (“[Aln amendment clearly will not be allowed when the moving
party has been guilty of delay in requesting leave to amend and, as a result of the delay, the
proposed amendment, if permitted, would have the effect of prejudicing another party.”)

3 W
//;
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quorum based upon presence at the meeting site and not on voting ability.> Second, as to
Preston's Severance Agreement, the County's Code did not require a majority of Council to vote
on an issue for the vote to be a valid vote, but rather a majority of those present and voting to
carry the question.*

Third, the County's prior interpretation and usage under its own Code (which the Code, in
turn, obligates the County to follow) allowed votes to be taken despite the disqualification of
certain members, so long as present at the meeting site.’” Fourth, the County Code expressly

incorporated FOIA and the State Ethics Act—both of which define quorum without reference to

? The County's quorum argument heavily relies upon the decision of Garris v. Governing Bd. of
South Carolina Reinsurance Facility, 333 S.C. 432, 511 S.E.2d 48 (1998). However, the
County's Motion omitted the following operative language from Garris: "In the absence of any
statutory or other controlling provision . . . ." Id. at 453, 511 S.E.2d at 59. As explained below,
the Court finds positive law, controlling provisions (i.e., the Anderson County Code, FOIA, and
the State Ethics Act) exist with respect to defining a quorum of Anderson County Council.

* See ACC §2-37(d) ("Should sufficient members leave during a meeting, the chairperson shall
immediately declare a recess and attempt to obtain a quorum.") Thus, consistent with other
provisions cited herein, the only instances wherein the Anderson County Code contemplates the
loss of a quorum relate to the physical absence of members, not their voting qualification or
recusal issues. See also Rainey v. Haley, 404 S.C. 320, 325, 745 S.E.2d 81, 84 (2013) (Noting
the canon of construction expressio unius est exclusio alterius or inclusio unius est exclusio
alterius; the express inclusion of one thing implies the exclusion of another).

“‘See ACC §2-37(2)(3)("[A] majority vote of those members present and voting shall decide all
questions, motions, and other votes.") Inclusion of this less onerous voting formula evidences an
intent to permit governmental action on a vote less than a majority of a quorum, which the
County Code uses elsewhere. See, e.g., ACC §2-36.

* Compare ACC §2-37(g)(12) (Interpretation of County Code "shall be guided by the previous
usage of county council. . . .") with First Davis Aff., Ex. F (Anderson County Meeting Minutes
August 19, 2009), 13:33-40) (County Attorney: "Under the County Code it...requires a majority
of the council to be present for there to be a quorum"; disqualified voters could "still be
present...and we would have a quorum of council at that point..."; "then it would require a
majority of those present and voting to carry the motion."); see also ACC §1-2 (Defining the

term shall: "The word ‘shall’ is mandatory.")

/
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voting disqualification--into County meeting procedures.® Accordingly, the Court denies the
County's Motion to Amend, as the proposed amendment is futile.’

The County alternatively seeks to amend pursuant to Rule 15(b), SCRCP contending the
Parties tried the Quorum Claim by consent during trial. As noted above, the Court rejects the
County's contention that the Quorum Claim was raised during trial or even before judgment
issued. The County's argument improperly conflates the issue concerning the disqualification of
C. Wilson's and Waldrep's votes under ethics provisions with the issue of whether a quorum

existed. The issues are legally and factually distinct, as they involve different provisions of the

8 Compare ACC §2-37(d) ("A quorum shall consist of a majority of the council"), ACC §2-37(a)
("County council will conduct its meetings in accordance with the South Carolina Freedom of
Information Act, as amended, and the state ethics laws, as amended, and the requirements of
those acts and laws, as amended, shall apply to all notices, agenda, minutes, and other aspects of
such meetings."); ACC §2-676 (Mandating compliance with FOIA); ACC §2-352 ("[S}hall
comply with the provisions of the South Carolina Freedom of Information Act") with S.C. Code
§30-4-20(e) (““Quorum’ unless otherwise defined by applicable law means a simple majority of
the constituent membership of a public body.”); South Carolina Ethics Opinion, SEC A098-002
(Nov. 19, 1997) (Analyzing substantially similar facts and concluding: "[D]isqualification under
the Ethics Reform Act does not affect the existence of a quorum."); see also Sanford v. S.C. State
Ethics Comm'n, 385 S.C. 483, 500, 685 S.E.2d 600 (2009) (South Carolina courts accord
substantial deference to the State Ethics Commission's interpretation of its own enabling
legislation.); South Carolina Municipal = Association, Frequently ~Asked Questions,
http://www.masc.sc/newsroom/uptown/June%202012/Pages/Frequently-asked-questions-
Quorums.aspx (last visited on Oct. 30, 2013) ("How would a recusal or abstention affect the
quorum? The quorum is unaffected. Once established, the recusal or abstention of one or more
council members in attendance at the meeting does not break the quorum. In such a case, a
simple majority of the voting members governs the vote’s outcome.,")

’ See Higgins v. Medical University of South Carolina, 326 S.C. 592, 604, 486 S.E.2d 269, 275
(Ct. App. 1997) (disallowing amendment due to tutility); see also Coral Gables v. Palmetto
Brick Co., 183 S.C. 478, 191 S.E. 337, 339 (1937) ("The court will not do a useless and futile
thing, by allowing an opportunity for setting up a new cause of action by amendment, which is
barred by the statute of limitations.")

/5
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Anderson County Code and concern different factual inquiries.® While the former issue was
raised at trial and before,” the Quorum Claim was not.

The County's arguments fail under Rule 15(b), SCRCP for two additional reasons. First,
as noted supra and incorporated by reference, amendment of Plaintiff's Complaint to add the
Quorum Claim would highly prejudice Preston if allowed. See Nat’l Time Shares, Inc. v
Maritime Ltd. P’ship, 297 S.C. 43, 47, 374 S.E.2d 678, 680 (1988) (Rule 15(b) allows
"amendment of the pleadings to conform to the proof where the opposing party is not
prejudiced.") Second, even if amendment under Rule 15(b) otherwise proved proper, such
amendment was clearly not express and "implied consent will not be found if all the parties did
not recognize [the issue] as an issue at trial, even if evidence in the record exists to support the
amendment." Armstrong v. Collins, 366 S.C. 204, 227-228, 621 S.E.2d 368, 380 (Ct. App.
2005); see also Davis Aff., 1941-42 (County never raised any argument causing Preston to
conclude it was asserting quorum issues as basis for relief). Accordingly, the Court denies the
County's Motion to Amend under Rule 15, SCRCP.

FREEMANTLE'S MOTION TQO INTERVENE

As an initial matter, Freemantle's Intervention Motion proves facially defective for four
(4) reasons. They include: (1) the Intervention Motion violated Rule 11(a), SCRCP; (2) the
Intervention Motion violated Rule 7(b), SCRCP; (3) the Intervéntion Motion violated Rule 24(c),
SCRCP; and (4) granting the Intervention Motion would violate Rule 12(b)(8), SCRCP. The

Court addresses each in turn.

®If, as the County contends but the Court otherwise rejects, the disqualification of Waldrep's and
C. Wilson's votes standing alone implicated quorum requirements, the County's position, in this
regard, confirms Plaintiff had an opportunity to raise the issue during trial but did not. As noted
above, the County instead elected to pursue a different theory altogether.

?See Order, 6, n. 4 (May 3, 2013). jZ
6 6/{(7
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First, Freemantle failed to comply with Rule 11(a), SCRCP, as Freemantle neither
consulted with Preston's counsel before filing nor did he attach to the Intervention Motion a
certification confirming consultation would serve no useful purpose. See Rule 11(a), SCRCP
(Non-compliant motion "shall be stricken unless jt is signed promptly after the omission is called
to the attention of the . . . movant") (emphasis added); Second Davis Aff., 144.1° Accordingly,
the Court must deem the Intervention Motion, as stricken, and not properly before the Court.
Jackson v. Speed, 326 S.C. 289, 310, 486 S.E.2d 750, 761 (1997) ("The penalty for
noncompliance [with Rule 11(a), SCRCP] is to strike the motion . . . M.

Second, pursuant to Rule 24(c), SCRCP, Freemantle was required, but did not, attach a
proposed "pleading setting forth the claim or defense for which intervention is sought." Rule
24(c), SCRCP."" Without a proposed pleading, Freemantie procedurally failed to interpose a
proper motion under which intervention could be granted. Thus, even if the Court were so
inclined, it could not grant Freemantle's Motion.

Third, Freemantle's Intervention Motion violates Rule 7(b)(1), SCRCEP, as it fails to state
the grounds supporting the same. Rule 7(b)(1), SCRCP (Motion "shall state with particularity

the grounds therefor . . ."); see also Summer Place of Myrtle Beach Homeowners Ass'n, Inc. v

" Preston raised Freemantle's non-compliance with Rule 11(a), SCRCP in his July 25, 2013
response. Freemantle thereafter failed to take any action to cure the deficiency during the
ensuing forty-five (45) day period leading up to the September 9, 2013 hearing on his motion.
Accordingly, Freemantle failed to promptly cure the deficiency.

"' See H. Lightsey & J. Flanagan, South Carolina Civil Procedure, (2d ed. 1985) ("Since [South
Carolina's] Rules of Procedure are based on the Federal Rules, where there is no South Carolina
law, we look to the construction placed on the Federal Rules of Civil Procedure."); Dillard v.
City of Foley, 166 F.R.D. 503, 506 (M.D. Ala. 1996) (denying intervention motion for purposes
of pursuing an appeal of Court Order due to ninety (90) day delay and failure to attach proposed
pleading and noting, "The purpose of requiring an intervenor to file a pleading is to place the
other parties on notice of the claimant's position, the nature and basis of the claim asserted, and
the relief sought by the intervenor." ) (citing WJA Realty Ltd P’ship v Nelson, 708 F. Supp.

1268, 1272 (S.D. Fla. 1989).)
7 (’ /); ']
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Knight, 298 S.C. 241, 243, 379 S.E.2d 724, 725 (Ct. App. 1989)." In this regard, the Court finds
the Intervention Motion's vagueness substantially prejudices Preston.'> The resulting prejudice
is further compounded due to Freemantle's decision to delay filing the Motion for nearly forty
(40) months after learning of the County's lawsuit. See infra. Accordingly, the Court denies the
Intervention Motion, as violative of Rule 7(b)(1), SCRCP.

Fourth, Rule 12(b)(8), SCRCP similarly bars Freemantle from intervening in this case.
Rule 12(b)(8) disallows litigants from pursuing more than one action, for the same claim,
between the same parties. Freemantle previously asserted a claim under the South Carolina

~

Freedom of Information Act in another, pending lawsuit. See Freemantle v. Preston, et al., No.

2009-CP-04-4528 ("Freemantle Lawsuit")." The South Carolina Supreme Court has previously

12 Among other things, Freemantle's Intervention Motion fails: to specify whether Freemantle
sought to intervene as a matter of right or permissively; to specify what claims Freemantle
sought to assert against Preston; to specify what relief Freemantle seeks against Preston; to
specify what personal interests Freemantle possessed as to the County's claims; to specify how
the County's lawsuit impaired or impeded his personal interests; to specify what questions of law
and fact are in common with the County's claims; to specify whether Freemantle sought to
intervene as a Plaintiff or Defendant; to attach a proposed pleading delineating the particulars of
his putative claims; and to identify why the County's efforts to do not already protect the public
interest. (See Freemantle Mot. to Intervene.)

" Such prejudice includes: preventing Preston from discerning the claims Freemantle seeks to
assert (Second Davis Aff., 1142-44); preventing Preston from discerning whether Freemantle
seeks to intervene of right or permissively ({d.); preventing Preston from discerning what relief
Freemantle seeks in this case (/d.); preventing Preston from discerning whether Freemantle seeks
to join as a Plaintiff or Defendant ({d.); preventing Preston from discerning why Freemantle
contends the County cannot protect its interests (Id.); preventing Preston from discerning what
interests Freemantle claims in the County's lawsuit (/d.); preventing Preston from discerning
what common legal questions and factual issues Freemantle contends exist (/d.); causing Preston
to defend against a "moving target” and creating an unfair disadvantage (/d.); causing Preston to
incur undue expense and delay in final adjudication (Id.).

** Freemantle also cannot now assert new FOIA claims arising from allegations occurring in

2008, as such claims would prove untimely under FOIA's one year time limit. See S.C. Code
Ann. §30-4-100(a) (requiring action to commence "no later than one year following the date on

which the alleged violation occurs.").
8 W‘%
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determined Freemantle lacked standing to assert claims relating to Preston's Severance
Agreement, other than those arising under FOIA's declaratory and injunctive relief provisions.
Freemantle v. Preston, 398 S.C. 186, 1~93, 728 S.E.2d 40, 44 (2012). Freemantle cannot
intervene in this lawsuit to allege the identical claim he has already asserted in the Freemantle
Lawsuit—the only claim for which he has standing to bring--without violating Rule 12(b)(8),
SCRCP.

Freemantle's Intervention Motion also suffers from a series of substantive defects. As an
initial matter, Freemantle's Motion proves untimely. Regardless of whether of right or
permissively, under "Rule 24, SCRCP, a party may intervene only upon timely application.”
State v. ex rel. Wilson, 391 S.C. 565, 580, 707 S.E.2d 402, 410 (2011). South Carolina Courts
utilize a "four-part test for determining timeliness: (1) the time that has passed since the
applicant knew or should have known of his interest in the suit; (2) the reason for the delay; (3)
the stage to which the litigation has progressed; and (4) the prejudice the original parties would
suffer from granting intervention and the applicant would suffer from denial.""*

Freemantle's Intervention Motion fails all four (4) criteria. The evidence of record
confirms (and Freemantle does not contest) that he knew of the County's Lawsuit for over forty
(40) months before pressing the instant Motion.!® Fremantle also waited approximately eight (8)

months after trial and sixty days after judgment before filing his Motion.!” No legal or factual

* See also Davis v. Jennings, 304 S.C. 502, 504, 405 S.E.2d 601, 603 (1991).

' See Second Davis Aff., Attach. Ex. A (Motion to Dismiss (January 19, 2010) (seeking its
dismissal from Freemantle Lawsuit, in part, due to the County's Lawsuit)).

' Freemantle thereafter refrained from serving the Intervention Motion on either Preston or the
County until July 22, 2013. (Second Davis Aff.,, 910.)
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bases justify Freemantle's delay in seeking intervention nor has Freemantle offered any.
Accordingly, the Court finds Freemantle's Motion fails the first three (3) timeliness criteria. Jd.

As to the last criterion, the Court finds Preston would incur substantial prejudice if
Freemantle's untimely intervention were permitted.’® The County did not assert FOIA-based
claims in the case sub judice and, as such, Preston did not allege defenses to FOIA claims. None
of the discovery, which Preston and the County conducted for over three (3) years before trial
commenced, related to un-alleged FOIA claims. (Davis Aff., 1923-45.) For Freemantle to
interject such claims into the instant lawsuit—after judgment—would unfairly and improperly
deprive Preston of the right to defend himself regarding claims never alleged by the County,
including the right to assert additional affirmative defenses, to assert counterclaims, to pursue
different discovery, to pursue different trial strategies, to cross-examine witnesses, and to present
different trial evidence. (/d. at 940.) Granting Freemantle's Motion would also result in undue
delay and needless expense. (Id. at 1940-41.)

Similarly, no basis exists for Freemantle to intervene as a matter of right pursuant to Rule
24(a), SCRCP. No statute confers upon Freemantle "an unconditional right to intervene," see
Rule 24(a)(1), SCRCP, and Freemantle cannot demonstrate any particularized interest arising out
of Preston's Severance Agreement. See Freemantle v. Preston, 398 S.C. 186, 193, 728 S.E.2d 40,
44 (2012) (rejecting Freemantle's claims, other than under FOIA, due to a lack of particularized

interest and therefore no standing).”” Under South Carolina law, only a party with standing and

'8 "The most important consideration in deciding whether a motion for intervention is untimely is
whether the delay in moving for intervention will prejudice the existing parties to the case.” 7C
Wright & Miller, §1916.

** The doctrine of collateral estoppel bars Freemantle from re-litigating the standing and real

party in interest issues. See Crosby v. Prysmian Commc'ns Cables & Sys USA, LLC, 397 S.C.
101, 109, 723 S.E.2d 813, 817 (Ct. App. 2012).
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who constitutes the real party in interest can properly intervene in a lawsuit. Bailey v. Bailey, 312
S.C. 454, 458 (1994) ("Therefore, we hold that responder;ts lack standing to intervene in
appellants' lawsuit.");”® see also Rule 17(2), SCRCP (requiring: "Every action shall be
prosecuted in the name of thé real party in interest.") %! Accordingly, Freemantle cannot

intervene as a matter of right in this case.?

2 See also Beaufort Realty Co., Inc. v. Beaufort Cnty., 346 S.C. 298, 301, 551 S.E.2d 588, 589—
90 (Ct. App. 2001) ("A party cannot appeal from a decision which does not affect his or her
interest, however erroneous and prejudicial it may be to some other person's rights and
interests.")

2! Ample authority supports such analysis. See, e.g., Envil. Def. v. Leavitt, 329 F.Supp.2d 55, 66
(D.D.C. 2004) ("[A]pplicant for intervention as of right must demonstrate that it has standing by
showing injury-in-fact."); Providence Baptist Church v. Hillandale Comm., Ltd., 425 F.3d 309,
316-17 (6th Cir. 2005) (Party could not intervene to appeal negotiated settlement because it had
no cognizable legal interest in the subject matter of the zoning litigation.); Purcell v.
BankAtlantic Fin. Corp., 85 F.3d 1508, 1513 (11th Cir. 1996) (cert denied) (An interest in the
collateral estoppel effect of an action, in which a party is not a party in interest to the transactions
underlying the action, is not a sufficient interest in the action to support intervention as of right);
Hawaii-Pacific Venture Capital Corp. v. Rothbard, 564 F.2d 1343 (9th Cir. 1977) (A person
with a potential claim against a party in a class action has no right to intervene simply because
the outcome of the suit may increase or decrease the collectability of his claim.); In re Franklin
Nat'l Bank Secs. Litig., 92 FR.D. 468, 470-71 (D.C.N.Y. 1981) (The nonprofit group was not
entitled to intervene as of right in an action brought by FDIC to challenge order of confidentiality
relating to settlement, as it had “no ‘significantly protectable interest’ in the [ ] litigation.”);
Liberty Mut. Ins. Co. v. Pac. Indem. Co., 76 F.R.D. 656, 660 (D. Pa. 1977) (Plaintiff could not
intervene in declaratory action relating to insurance coverage as plaintiff had not yet obtained a

judgment.)

* Freemantle, in part, contends he should be allowed to intervene in the instant case so as to
preserve his remedies in the Freemantle Lawsuit. However, South Carolina precedent expressly
disallows intervention bids for purposes of preserving a possible, future remedy. See Ex parte
Reichlyn v. Columbia Organic Chem. Co., Inc., 310 S.C. 495, 498, 427 S.E.2d 661, 663 (1993)
(Merely claiming a general interest in a lawsuit so as to preserve remedy in another lawsuit is not
a "direct or legally protectable interest” in the subject of the lawsuit in which intervention is
sought) (citing Gould v. Alleco, Inc., 883 F.2d 281, 285 (4th Cir. 1989) (merely claiming an
interest in a lawsuit to preserve potential indemnification rights fails to support intervention)).
See also Washington Elec. Coop, Inc. v. Massachusetts Mun. Wholesale. Elec. Co., 922 F.2d 92,
97 (2d. Cir 1990) ("An interest that is remote from the subject matter of the proceeding, or that is
contingent upon the occurrence of a sequence of events before it becomes colorable will not

satisfy the rule" (internal citations omitted)).
" //wﬁ
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Freemantle's Intervention Motion likewise fails to show, as required, that the County has
failed to protect the legal interests relating to the Severance Agreement. Rule 24(a), SCRCP
(providing intervention of right is disallowed if "applicant's interest is adequately represented by
existing parties.") To the contrary, the County, to date, has expended well over double the
amount of severance monies paid to Preston in seeking the Severance Agreement's rescission.
(See Order, at 22 (May 3, 2013).) Merely because Freemantle may have a "difference of opinion
concerning the tactics with which litigation should be handled does not [render] inadequate the
representation” of the County as to the interests embraced by the instant lawsuit. 7C Wright and
Miller, Fed. Practice and Procedure: Civil §1909. And, even a decision not to take an appeal
falls within the County's discretion and would not render the representation inadequate.?

Freemantle similarly fails to satisfy permissive intervention requirements. No statute
affords Freemantle the "conditional right to intervene," see Rule 24(b)(1), SCRCP,** nor does
any "claim or defense" of Freemantle involve a "common" "question of law or fact" with the
instant action. Rule 24(b)(2), SCRCP. As noted supra, the County has alleged no claims arising
under FOIA in this case. No issues, then, overlap with the sole remaining claims (i.e., the FOIA

claims) in the Freemantle Lawsuit.

% See, e.g., Little Rock School Dist. v. North Luttle Rock School Dist., 378 F.3d 774, 780-81 (8th
Cir. 2004) ("We presume that the government entity adequately represents the public . . . It is not
sufficient that the party seeking intervention merely disagrees with the litigation strategy or
objectives of the party representing its interests . . . . [T]hat the Bollen Group has asserted its
interest with arguably greater fervor than has the state and would have made different procedural
choices, including a decision to appeal, does not" change the analysis.); Dekalb Cnty. v. Post
Props., Inc., 245 Ga. 214, 219, 263 S.E.2d 905, 909 (1980) ("[W]here the interest of the
intervenor is identical to that of a governmental body or officer who is a named party, it will be
assumed that the intervenor's interests are adequately represented, absent a ‘concrete showing of
circumstances in the particular case that make the representation inadequate’ . . . Even a decision
not to take an appeal” falls "within the discretion of the representative" body. (quoting 7A
Wright & Miller, Fed. Practice and Procedure: Civil 519, 529-32, § 1909)).

* Freemantle has not cited any statute for purposes of intervention under Rule 24(b), SCRCP.

12 (///75’
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Rule 24(b), SCRCP requires the Court to "consider whether the intervention will unduly
delay or prejudice the adjudication of the rights of the original parties." Rule 24(b)(2), SCRCP.
Here, for the reasons cited above, the Court finds Freemantle's intervention will both unduly
delay the adjudication of the instant case and prejudice Preston. Accordingly, the Court denies
Freemantle's Intervention Motion under Rule 24(b), SCRCP.

Finally, during the September 9th, 2013 hearing, Freemantle's counsel articulated certain
motivations prompting the filing of the Intervention Motion, Freemantle's counsel indicated the
Motion was intended, in part, to obstruct or prevent a potential settlement of the case by the
County and Preston. Counsel also expressed Freemantle's desire to appeal the case if County
Council, in its discretion as a governing body, elected not to do so. The Court finds such
motivations are improper reasons to seek intervention and the Court will not allow intervention
for those reasons. Accordingly, for the reasons set foxith above, the Court denies Freemantle's

Intervention Motion.

The County's Motion to Reconsider

Plaintiff's Reconsideration Motion raises fifteen (15) grounds asking the Court to

reconsider its Order dated May 3, 2013 (hereinafter as "Order").” Both the County and Preston

* In ruling upon the Reconsideration Motion, the Court incorporates by reference its factual and
legal findings from its Order dated May 3, 2013, which further militate in favor of denying the
Motion. In addition, the Order notes: "To the extent an argument has not been deemed worthy of
discussion by the Court, it should be deemed as having been fully reviewed and rejected by the
Court as without legal basis under the facts sub Jjudice." (Order, at 4 n. 2.)
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000056



wEe

e

;”'}‘? Tk H

filed lengthy submittals in connection with the Motion. After careful review, the Court denies
the County's Motion.

Issue 1:

As to the Court's finding of unclean hands, the County first questions whether the Court
properly distinguished Plaintiff from Council members. (PL’s Mot. at 2, §1.)*® In raising the
issue, Plaintiff cites page 4 of the Order and pages 32 through 34. Addressing the cited passages
in turn, page 4 only relates to the factors supporting the Court's finding that a toxic political
environment existed in Anderson County in the months leading up to the November 18, 2008
vote, a fact which Plaintiff conceded both before and at trial., (See Order, at 3-5 (discussing
political environment in Anderson County).)*’

Pages 32-34 contain eight bullet points supporting the Court's finding of unclean hands in
this case. Each bullet point outlines conduct involving either sitting County Council members
acting alone or acting in concert with Council-elect in an effort to interfere with Preston's role as
County Administrator in violation of the Home Rule Act.2 Moreover, in a ninth bullet point,
the Court referenced a series of actions (appearing in Exhibit A to the Order), which the Court
found did not constitute conduct properly attributable to the Plaintiff. (Order, at 34.) The
County's Motion overlooks that the Court, in fact, made such distinctions, which were the exact

distinctions Plaintiff asserts as unmade. In so doing, the County's Motion fails to explain why

* In its first argument, the County also references issues relating to its contentions Preston's
Severance Agreement was arbitrary and capricious. The Court addresses such issues below.

“No exception to the doctrine of respondeat superior exists merely because the entity constitutes
a public entity. Moreover, in the tort context, the Tort Claims Act mandates the substitution of
the public entity as the named defendant when individual public officials and employees are
named as a defendant. See S.C. Code Ann. §15-78-70(c).

28Notably, Bullet Point 5 discusses improper conduct expressly ratified by Anderson County in
ACC Resolution 2009-63. (See First Davis Aff., Ex. F,at17)
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the distinctions made by the Court were improperly drawn. After careful review, the Court finds
the distinctions were properly made.

Issue 2:

The County's second ground urging reconsideration relates to the Quorum Claim
addressed supra at pp. 1-6 As noted supra, before filing its Reconsideration Motion, the
County failed to preserve the quorum issue as the issue was not presented to the Court.”® Indeed,
the County argued the exact opposite position of what it now posits in both its Reconsideration
Motion and Motion to Amend.*! Accordingly, the County has waived this issue and cannot
purport to change the complexion of this case, after judgment, by interjecting a new claim for

relief requiring additional discovery and proof,*

* The Court incorporates its prior discussion of the quorum issue (above) herein by reference.

% The County's Motion appears to suggest it raised the quorum issue in its written summation.
(See Pl.’s Mot., at 5.) The Court has reviewed the passage cited by the County and it does not
relate to the quorum issue. The actual argument, which the Court rejected (see Order, at 11 n.6)
contended that all Council members received the same release conferring the same benefit and,
as a result, if Preston's argument was accepted "no one should have voted." (Pl.’s Post-Trial
Memo., at 17.) After searching the County's written summation, the Court notes the word
"quorum" appears nowhere in the submittal, nor was the issue otherwise raised.

*' Notably, the County's Reconsideration Motion suggests, "The prospect of destruction of a
quorum was not present in this case until the Order invalidated four votes." (Pl.’s Mot. to
Recons., at 5.) By contrast, the County's Motion to Amend simultaneously suggests the Court
tried the issue by consent. (Pl.’s Mot. to Am., at 5.) The Court rejects both contentions. As
noted above, the issue of the disqualification of Waldrep's and C. Wilson's votes is factually and
legally distinct from the issue of whether a quorum existed. However, to the extent the County
predicates 1ts quorum analysis on the disqualification of Waldrep's and C. Wilson's votes, the
Court heard such issues at trial but the County failed to raise the Quorum Claim when they arose.

* See MailSource, LLC v. M.A. Bailey & Assocs., Iic., 356 S.C. 370, 374, 588 S.E.2d 639, 641
(Ct. App. 2003) ("A party cannot raise an issue for the first time in a Rule 59(e), SCRCP motion
which could have been raised at trial."); Anderson Mem'l Hosp., Inc v Hagen, 313 S.C. 497,
498, 443 S.E.2d 399, 400 (Ct. App. 1994) ("A party cannot use a motion to reconsider to present
an issue he could have raised prior to judgment but did not."); Commercial Credit Loans, Inc. v.
Riddle, 334 S.C. 176, 186, 512 S.E.2d 123, 129 (Ct. App. 1999) (issue not preserved where party
raised argument for the first time in motion for reconsideration); Wilder Corp. v. Wilke, 330 S.C.
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As to the substantive merits of the County's quorum analysis, the Court rejects the same,
The Court analyzed such issues above and expressly incorporates its previous findings herein.
(See supra at 3-5.) Accordingly, the Court rejects the second ground raised by the County as
substantively incorrect.

The County also incorrectly urges the disqualification issue of Waldrep's and C. Wilson's
votes were not properly raised and presérved. (PL’s Mot. to Recons., at 4, n.4.) The Court

disagrees for the following reasons:

* The County's own pleading first put the voting disqualification of the 2008 Council's
members at issue. (See Am. Compl., 135; see also Order, at 6.)33

e Preston's Ninth Affirmative Defense specifically pleads the decision of Baird v.
Charleston Cnty., 333 S.C. 519, 535, 511 S.E.2d 69; 79 (1999) (treated as "Baird").(See
Order, at 6 n.4.)*

* The disqualification of Waldrep's and C. Wilson's votes do not even implicate a true
affirmative defense, but rather form part of Plaintiff's prima facie proof of the claims the
County alleged in seeking to invalidate Council action.

¢ The Parties otherwise tried the issue of disqualifying Waldrep's and C. Wilson's votes
pursuant to Rule 15(b), SCRCP. (See Pl.’s Mot. to Am., at 5.) The Court allowed the
evidence at trial and addressed the same on page 6 of its Order.™

71,76 497 S.E.2d 731, 733 (1998); see also Jean Hoefer Toal et al., Appellate Practice in South
Carolina 57 (2d ed. 2002) (outlining requirements for preserving issues at trial: the issue must
have been (1) raised to and ruled upon by the trial court, (2) raised by the appellant, (3) raised in
a timely manner, and (4) raised with sufficient specificity.)

* Having placed the issue in contention, the County cannot complain when the Court's decision
embraces and decides what it has raised by contention at its own hand. See State v. Brown, 344
S.C. 70, 76, 543 S.E.2d. 552, 555 (2001) (petitioner cannot complain of prejudice from evidence
he has brought before the jury); State v. Robwnson, 305 S.C. 469, 474, 409 S.E.2d. 404, 408
(1991) (a party will be unsuccessful in opposing the admission of evidence if that party was the
one who opened the door).

* The Baird holding specifically requires an analysis of whether disqualified votes would cause a
vote to fail. Analyzing how many votes were cast and analyzing what votes warrant

disqualification when tallying whether a disputed measure passed by majority vote falls squarely
beneath the Baird holding and squarely beneath Preston's Ninth Affirmative Defense.
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Accordingly, the Court rejects the County's contention that the disqualification of Waldrep's and
C. Wilson's votes were not properly raised and preserved.
Issue 3:

Under its third issue, the County asserts the Court failed to “address the county's showing
of a business connection between McAbee and Amy Plummer, and of the travel and commission
benefits she received and operated to disqualify him." (P1’s Mot. to Recons., at 6.) The Court
rejects the County's third contention as unfounded. The County neglects the following findings
in the Order:

* "After considering all evidence of record...McAbee did not possess a financial

interest in Preston's Severance Agreement or the vote approving the same." (Order, at

7)

» "[N]either the allegations nor the record evidence concerning McAbee's vote gave
rise to a substantial appearance of impropriety." (Order, at 7.)

e "No evidence linked McAbee's travel to Preston's Severance Apgreement or the
surrounding issues." (Order, at 8.)

* The Court notes that if the County believed the issues were not raised by the pleadings, it could
have moved for a continuance pursuant to Rule 15(b), SCRCP. No such motion was made.
Moreover, the evidence of record reflects the issue had arisen and was factually developed
during the discovery phase. During her deposition, C. Wilson was examined about: the tort
claims asserted by Preston, which she confirmed referred to her and Waldrep (C. Wilson Tr.
Test. (Depo.) 59:14-18; 60:13-18); the scope of the release in the Severance Agreement (Id. at
65:20-25; 66:1-11); the lawsuit brought by Preston and the injunction granted against C. Wilson
(d. at 70:1-25); C. Wilson's understanding that she could not vote on an item where her personal
interest exceeds that of the general public, which she confirmed (Id. at 74:24-25; 1-24); whether
C. Wilson voted on the Severance Agreement containing a release when she previously was put
on notice of tort claims personally against her, which she admitted ({d. at 75:1-14); and C,
Wilson's provision of a confidential settlement agreement to Rick Freemantle in violation of
ACC §2-288, which she confirmed. ({Id. at 75:23-25; 76:1-77:8; 81:1-15.) The County also called
Waldrep and C. Wilson in their case-in-chief and elected not to question either about potential

disqualification issues.
/%Z
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* "The evidence established McAbee's economic development travel occurred over an
extended period of time and did not relate to Preston's Severance Agreement."
(Order, at 8.)

The Court notes that by finding no evidence linked McAbee's travel to the Severance
Agreement, any allegations concerning Plummer are necessarily subsumed by the Order's
finding, since only McAbee, not Plummer, served on Council. Throughout the trial, the County
broadly referenced a "business connection" between McAbee and Plummer but failed to
introduce any evidence establishing a connection between such a relationship and Preston's
Severance Agreement. The lack of evidence introduced by the County, in this regard, warranted
no further discussion beyond what is found in the Order.® Indeed, the Court cannot discuss
evidence the County did not present.

Issue 4:

According to the County, the Court failed to address the fact "that Preston was aware—at
the ‘very moment [County Council voted] for his Severance Package—that Thompson and Ron
Wilson should have been disqualified.” (Pl.’s Mot., at 6, 94.) Yet, even though the County
shouldered the burden to prove the same by clear and convincing evidence, the County

introduced no such evidence.*’

* Notably, the only commission McAbee ever received occurred in April of 2008, over five (S)
months before Preston's employment dispute arose in September of 2008 and over seven months
before the Severance Agreement vote in November of 2008. (Order, at 8.) The trial testimony
and exhibits further revealed McAbee recused himself from every vote relating to the
transaction, which arose out of a real estate contract originating years before. (Order, at 8; Def.
Ex. 58; Def. Ex. 59; Def. Ex. 60.) No evidence of record reflected Preston had anything to do
with the commission received by McAbee. (Order, at 8.) And, the trial testimony failed to
establish McAbee received any part of any commission from the properties listed by Plummer or
involving the County.

"’ See Kahn Constr. Co. v. S.C. Nat'l. Bank of Charleston, 275 S.C. 381, 384, 271 S.E.2d 414,

415 (1980); Baptist Found. for Christian Educ. v. Baptist College, 282 S.C. 53, 59-60, 317
S.E.2d 453, 458 (Ct. App. 1984); Smothers v. Richland Mem'l Hosp., 328 S.C. 566, 570, 493

S.E.2d 107, 109 (Ct. App. 1997).
.
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In raising this issue, the County's Motion improperly attempts to convert factual
knowledge into knowledge of a "legal conclusion." According to the County, Preston had
knowledge that the alleged interests of Thompson and Wilson disqualified their votes by
operation of law (i.e,, the Anderson County Code of Ordinances and the State Ethics Act). The
County's analysis errs for three (3) reasons:

* First, the County presented no evidence showing Preston knew Thompson's and Wilson's
votes warranted disqualification due to legal constraints. In fact, the only testimony at
trial about the same (that of Preston) showed the exact opposite.

° Second, as stated in the Order, "impacted elected officials possessed positive legal duties
to disclose any issues implicating ethical matters." (Order, at 25.) The Anderson County
Code expressly confers such duty, first on the individual Council member, and then if
doubts persist, on the County Attorney.’® Neither at trial nor in its Reconsideration
Motion does the County explain or present evidence why Preston, a lay person, possessed
a duty as County Administrator to furnish legal opinions concerning ethics laws during
County Council meetings. *°

» Simultaneously, the County seeks to transfer a duty conferred to the County Attorney on
Preston under factual circumstances where Preston was represented by counsel and
openly adverse to the County. (See Order, at 25.)

For these reasons, the Court rejects the fourth ground raised by the County's Motion.*

* Anderson County Code §2-352(b) states: "It shall be the responsibility of members,
individually and collectively, to become familiar with the provisions of [the Ethics Act] and
conduct themselves accordingly.” (ACC §2-352(b).) In turn, ACC § 2-289 states in material
part: "When an official . . . has doubt as to the applicability of a provision of this division to a
specific situation or definition of terms used in the Code, he shall apply to the county attorney for
an advisory opinion and be guided by that opinion when given." ACC §2-289.

** Moreover, misrepresentations as to matters of law cannot support claims for constructive fraud
or fraud. See Barber v. Barber, 291 S.C. 399, 400, 353 S.E.2d 882, 883 (Ct. App. 1987); First
Nat’l Bank of Greenville v. U.S Fid & Guar. Co., 207 S.C. 15, 30, 35 S.E.2d 47, 59 (1945).

“ The County's argument is also misplaced since it overlooks a number of findings in the Court's
Order, including: "As to Thompson and R. Wilson, the County failed to introduce any evidence
linking the alleged improprieties to Preston's Severance Agreement." (Order, at 25.); "Plaintiff
failed to prove such disclosures were material to the outcome . . . even if made." (Order, at 25.);
"[T]his Court has invalidated any tainted votes and the result of the voting remains unchanged."
(Order, at 25.); "No evidence proved the [Schaum] Contract's renewal was in any way material
or related to the County Council's decision to approve Preston's Severance Agreement." (Order,
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Issue 5:

As a fifth ground, the County contends two passages in the Order concerning R. Wilson
are inconsistent. (P1.’s Mot. to Recons., at 6-7.) The two passages appear on page 9 of the Order
and on pages 26 and 27 respectively. The passage on page 9 relates to R. Wilson's knowledge of
the Services Contract's extension when he voted, while the passage on pages 26 and 27 discusses
the fact that it was well known Schaum had a Services Contract before any contract extension
and well before Preston asserted any claims against the County. The Court finds the passages do
not conflict."

As to the passage from page 9, the County did fail to prove Wilson had knowledge of the
"Services Contract's extension when he voted." The only evidence introduced about the issue
came from Allison Schaum, who testified she never told her father of the Services Contract's
extension. No evidence of record demonstrated otherwise and the Court rejects the County's
contention that a reasonable inference could otherwise be drawn.

As to the passage from pages 26 to 27, the Services Contract was a public file, see S.C.

Code §30-4-40(a)(5)(A), which the County nowhere disputes Preston had a duty to disclose.*

at 27.); "The evidence further failed to prove County Council would not have approved the
Severance Agreement, regardless. Indeed, the Court finds the evidence of record proves
otherwise." (Order, at 27.)

! Compare Order, at 9 ("No evidence establishes R. Wilson knew of the Services Contract's
extension when he voted.") with Order, at 26-27 ("[T]he Court finds the Services Contract was a
public file and Preston had no duty to inform Council of public information. See, e.g., S.C. Code
Ann. §30-4-40(a)(5)(A). It had been widely known that Schaum had a Services Contract with
the County long before Preston asserted any claims against the County. Schaum's relationship
with R. Wilson was likewise known.")

** The fact that the file was public does not prove R. Wilson knew about the Services Contract's

extension when he voted.
ﬁi”
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Moreover, the evidence of record established it had "been widely known that Schaum had a
Services Contract with the County long before Preston asserted any claims against the County."*?
(Order, at 26-27.) The trial evidence similarly confirmed it was widely known that Schaum was
R. Wilson's daughter. Accordingly, the Court finds both passages are accurate, supported by the
evidence at trial, and consistent.

Issue 6:

As to the sixth ground, the County contends the Court failed to address "the available
inference of knowing impropriety" arising out of Preston's subsequent investment of severance
proceeds. The Order does not address the issue because no such available inference exists. No
trial evidence demonstrated R. Wilson contemplated soliciting an investment from Preston at the
time of the Severance Agreement vote.**

Preston's testimony was the only evidence introduced at trial regarding the issue. Preston
testified he did not consider investing with R. Wilson until months after he left his post as
County Admmistrator. Moreover, Preston testified that he had been duped, just like countless
other investors. The County introduced no evidence to suggest otherwise and its Motion cites
none.

Issue 7:

The County next contends the Court failed to address the factors the County argues as
distinguishing this case from the holding in Baird v. Charleston Cnty., 333 S.C. 519, 511 S.E.2d
69 (1999). (PL.’s Mot. to Recons. at 7.) The Court analyzed the Baird decision at length in its

Order and finds no error in Baird's application to the instant case. (See Order, at 12-16.)

* The sentence does not relate to the Services Contract's extension but rather to the fact that
Schaum had a contract with the County, which had existed since September 4, 2007. (See Am.
Compl., 9126.)

“ Moreover, the Order discounted R. Wilson's vote on other grounds. (Order, at 9.)
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Moreover, the County overlooks the numerous decisions cited by the Order, which also support

its findings. (See Order, at 13 n.10). The County also overlooks the Court's analysis discussing

the superiority of the approach adopted by Baird. (Order, at 14 n.12 (noting the County's urged

approach would up-end the finality of legislative action and injure the public interest.).) By

contrast, the distinctions the County attempts to draw have no foundation in South Carolina law,

prove unpersuasive, and simply ignore South Carolina law as stated in Baird's holding.

Nonetheless, contrary to the County's assertions, the Order did address and rejected the

distinctions the County misreports as overlooked:

"No South Carolina authority supports the County's premise wherein it argues that South
Carolina courts should weigh the potential sway of participating individuals when
reviewing the validity of governmental votes. To the contrary, here, all elected officials
owed the same legal duties to their constituents. The Court treats each public official
equally and finds their respective votes warrant equal weight and independence." (Order,
at 14.)

"The County characterizes County Council's approval of the Severance Agreement as
judicial in nature. The Court rejects the County's distinction in this regard. The
‘appointment and removal of a public officer is a governmental function . . .." Piedmont
Pub. Serv. Dist. v. Cowart, 324 S.C. 239, 241, 478 S.E.2d 836, 837 (1996). Indeed, it is a
statutory power conferred upon County bodies to exercise within their legislative
discretion. S.C. Code Ann. §4-9-620." (Order, at 14 n.13.)

"In addition, the County also characterizes the Severance Agreement as conferring solely
an 'individual benefit.' The Court likewise rejects this characterization. The evidence at
trial confirmed those Council members who appropriately voted in favor of the Severance
Agreement did so in hopes of promoting the public good. Some of the rationales
included inter alia: a desire to avoid a significant downside risk to the County, to avoid
further political infighting that had proved deleterious to the County, to help the County
move forward with County business, which had been stymied, and to help ensure the
County could hire competent County Administrators later." (Order, at 15.)

"The Court, therefore, rejects Plaintiff's premise that because Thompson (as Chairman of
Council) and R. Wilson (as Chairman of the Personnel Committee) supported the
Severance Agreement, their influence overwhelmed the independent judgment of the
County Council's remaining elected officials. Indeed, even if such inquiry proved
appropriate, the evidence of record establishes otherwise." (Order, at 15.)
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, * As discussed at length above and below, Preston festified he believed no conflicts
existed. Nome could be kept hidden because no conflicts were believed to exist.
Moreover, the Court specifically found the County failed to prove the existence of such
conflicts was material: "Plaintiff has not shown such disclosures, even, if made, would
have changed the votes of McAbee, Greer, and Floyd. Indeed, the evidence of record
supports an opposite conclusion." (Order, at 25.) The Court discounted those votes for
which it found an appearance of impropriety existed. And, the measure still passed.

* "See also Griggs v. Hodge, 229 S.C. 245, 251, 92 S.E.2d 654, 657 (1956) (“As a general
rule, the courts will not attempt to interfere with the exercise of discretionary powers by a
public board or subordinate governmental agency.”); Schroeder v. O Neill, 179 S.C. 310,
184 S.E.2d 679, 684 (1936) (“The court will not interfere with discretionary powers of a
municipal body, except in cases of fraud or clear abuse of power, or where unreasonable
or capricious"); Plunkett v. City of Aiken, 159 S.C. 97, 108-09, 156 S.E. 245, 249 (1931)
(“The exercise of that discretion, so long as it is not unreasonable or capricious, is a
matter of policy with which the courts are not concerned. There was not sufficient
evidence to show any exercise of arbitrary power or caprice upon the part of the city
council, and we cannot sustain the decree of the circuit judge on this additional ground,
as urged by the respondents.”)." (Order, at 16 n.14.)

¢ "Consistent with their votes throughout, the trial testimony from voting Council members
reflected that additional debate on the Motion to Reconsider would not have changed
B their ultimate vote. (See, e.g., McAbee Tr. Test.; Greer Tr. Test; Floyd Tr. Test.) The
é ) County has not introduced any evidence to the contrary. Second, had such members felt
) that additional debate could materially change their ultimate vote, they could have voted
against the final vote adopting the Severance Agreement. As noted above, this did not
occur, as the Second Vote on the Severance Agreement passed with a vote of 5-1-1.
+ Third, adverse parliamentary rulings can be appealed under the Anderson County Code.
See ACC § 2-37(g)(1). Here, no appeal occurred. (See PL’s Ex. 5.) Finally, South
Carolina Courts do not review the parliamentary processes of legislative bodies. See State
v. -Lewis, 181 S.C. 10, 186 S.E. 625, 631 (1936) (“That is merely a matter of
parliamentary procedure, which each body, by special rule, may, and usually does,
regulate for itself.”); Smith v. Jennings, 67 S.C. 324, 328, 45 S.E. 821, 822-23 (1903)
(“That is merely a matter of parliamentary procedure, which each body, by special rule,
may, and usually does, regulate for itself.”); see also MASON’S MANUAL OF LEGISLATIVE
PROCEDURES § 71, at 72 (1975) (“[Clourts will not disturb a ruling on a parliamentary
question made by a legislative . . . body having authority necessary to make rules for its
government . . . .”)." (Order, at 17 n.15.)

Thus, the Order did address the distinctions drawn by the County, despite their lack of footing
under South Carolina law. Accordingly, the Court rejects the County's seventh ground seeking

reconsideration.
g Issue 8:
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As to the eighth ground, the County contends the Court did not address Plaintiff's
argument that the Severance Agreement was arbitrary and capricious and violated public policy.
(P1.’s Mot. to Recons., at 8.) However, the Order discusses in detail both the County's arbitrary
and capricious and public policy arguments for five (5) pages. (See Order, at 18-22.) The Order
analyzed the trial evidence through the correct legal standards for evaluating whether the 2008
County Council's decision-making was arbitrary and capricious, which the County does not
contest or cite any authority to the contrary. (Order, at 18-22)

The County's eighth ground is misplaced as it overlooks the actual findings of fact made

by the Court in concluding the 2008 Council amply satisfied the "fairly debatable" standard. *°

“*The County's Motion simply overlooks the numerous factual findings made by the Court in the
Order. The Court incorporates such factual findings herein by reference. (See, e.g., Order, at 18-
22: ("[T]be Court finds Anderson County Council's approval of the Severance Package fell
within the advice of counsel and has proven a reasonable choice." (Order, at 20)); ("The
reasonability of County Council's decision-making proves especially true in light of the steps the
Council-elect had leaked to the public as their intended course of action upon taking office.”
(Order, at 20)); ("[I]t is worth noting that Preston’s claims, as articulated in correspondence from
his attorney dated October 23, 2008, included potential tort claims and exceeded severance
claims arising strictly from the four corners of his Master Employment Agreement." (Order, at
20 n.16)); ("Thus, contrary to Plaintiff’s suggestions, County Council’s mere approval of a
Severance Agreement providing for severance amounts exceeding the strict operation of
Preston’s Master Employment Agreement does not render the Severance Agreement arbitrary
and capricious." (Order, at 20 n.16)); ("By November of 2008, the evidence at trial demonstrated
that the issue of whether to suspend and dismiss Preston had already been made by Council-elect
without giving Preston the right to present evidence at a fair and impartial hearing before the
entire-2009 Council." (Order, at 21)); ("To follow such course could very well have resulted in
the costly litigation feared by the County’s employment lawyer, The County’s employment
lawyer estimated potential exposure, including attorney’s fees and costs, of up to two million
($2,000,000.00) dollars." (Order, at 21)) ("Each of the Council members who the Court has
found properly voted for the Severance Agreement provided independent and lucid reasons
supporting their votes." (Order, at 21 n.18)); ("Also, it is noted that the Cunningham case has
been allowed to go forward toward trial on issues relating to his wrongful discharge. These are
some of the same issues that may have been asserted by Preston had the plan developed by the
councilmen and councilmen-elect in the time leading up to this vote been allowed to proceed as
had been planned." (Order, at 21)) ("It 1s noteworthy that, upon that upon taking office, Council-
elect did take actions to initiate this litigation on similar issues facing the 2008 Council in the
litigation averted by the Severance Agreement. The resulting costs to Anderson County for this
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The County instead complains the Court failed to address Plaintiff's arguments concerning the
arbitrary and capricious nature of the Severance Agreement because it was "based on an asserted
claim for 'anticipatory breach' that could not exist as a matter of law."*® (P1.’s Mot., at 8.) The
Court rejects the County's contention for three reasons.

First, the Order did address the issue. After hearing all of the trial testimony and
weighing the credibility of the same, the Court found, "[T]he issue of whether to suspend and
dismiss Preston had already been made by Council-elect without giving Preston the right to
present evidence at a fair and impartial hearing before the entire 2009 Council. It is clear to this
Court that the matter had been prejudged by the majority of Council-elect." (Order, at 21.) The
2008 Council took reasonable actions to safeguard against imminent litigation, for which they

had received notice and for which their employment attorney opined would expose the County to

litigation and the underlying investigation have exceeded the County employment attorney's
2008 estimate of two million dollars ($2,000,000.00)." (Order, at 22)) ("The Court finds the
witnesses supporting the Severance Agreement, specifically Gracie Floyd, Larry Greer and Bill
McAbee, to be the more credible witnesses in the trial. Other testimony at trial was evasive and
not credible concerning the emails between those parties that did not support the approval of the
severance package untrustworthy." (Order, at 40)).)

“The only authority the County has cited to support its argument is that of Collins Holding Corp

v. Wasau Underwriters Ins. Co., 204 Fed. Appx. 208 (4th Cir. 2006). Collins was an
unpublished opinion having no precedential value in this Court. Council v. Catoe, 359 S.C. 120,
127, 597 SE.2d 782, 785 (2004) ("Further, as an unpublished opinion, Locklair has no
precedential value.” (citing Rule 220(a), SCACR")); Lanham v. Blue Cross & Blue Shield of
South Carolina, Inc., 338 S.C. 343, 349, 526 S.E.2d 253, 256 (Ct. App. 2000) ("However, it
should be noted unpublished opinions have no precedential value.") Moreover, Collins bears no
resemblance to facts sub judice. Collins involved a dispute under an insurance contract between
two private entities. The insurer paid Collins the sum of two hundred and ninety-six thousand
dollars ($296,000.00) and informed Collins no additional replacement cost amounts would be
paid unless Collins completed repairs by a slated date. Collins did not make the repairs by the
date specified by the insurer. Under such facts, the Court found no anticipatory breach of
contract existed.
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"estimated potential exposure, including attorney's fees and costs, of up to two million dollars
($2,000,000.00)."*" (Order, at 21.)

No authority exists to support the notion that elected officials must standby and idly
watch as the County becomes entrenched in litigation. Legislative bodies routinely address
issues in prospective fashion. Indeed, such is the very nature of the obligation to constituents.

Second, the County's argument misstates the reasoning expressed by the 2008 Council
members for voting in favor of the Severance Agreement. Contrary to the trial evidence, the
County attempts to reduce the basis for the 2008 Council's vote in favor of the Severance
Agreement to a solitary issue—the "anticipatory breach" claimed by Preston. Yet, as discussed
in the Order, the 2008 Council members expressed a host of interrelated reasons explaining their
votes.*® The Order correctly examined the evidence introduced at trial in its totality. (Order, at
18-22)

Third, as the Order points out, Preston's demand letter also referenced tort claims against
two members. (Order, at 20 n.16.) While the County now argues, "there was no evidence any

such other claim was ever identified or could be valid," both Waldrep and C. Wilson confirmed

7 If potential liability proved as speculative as the County's Motion suggests, the "County's
employment attorney would not have identified a potential downside risk of up to two million
dollars ($2,000,000.00)." (Order, at 22 n.19.) Moreover, "the County's employment lawyer
alluded to subsequent events before County Council acted upon the Severance Agreement."
(Order, at 17 n.17.) And, the County's employment lawyer also conceded during trial testimony
that public officials had to take into consideration additional factors relating to the public, which
fell beyond his scope of knowledge and expertise.

* (Order, at 21, n.18) (hoping political infighting would end that had impaired the County's
ability to do business for years; sought to avoid the potential downside risk of two million
($2,000,000,00) dollars; sought to avoid risk to economic development; deemed it important to
treat the County Administrator fairly so as not to impair County’s ability to find another
Administrator; believed the Severance Agreement was the honest and fair thing to do; believed it
was important for the County to treat Preston honestly and fairly; sought to avoid deleterious
situation to County; sought to remove impediment to County Council’s ability to move

forward.).)
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Preston's demand letter referenced the assertion of tort claims against them personally. (See
Waldrep, Tr. Test. (Day 1); Tr. Test. C. Wilson (Depo.), 59: 14-18; 75:1-8; Pl. Ex. 22.)
Moreover, Preston introduced an unappealed Order from Preston v. Waldrep & C. Wilson, No.
2008-CP-04-2776, wherein the Court found, among thirty-one (31) findings in all, that: "The
County Administrator's duty to supervise his employees is being intentionally and purposefully
thwarted by {Waldrep and C. Wilson]," and "[t]he actions of Defendants have interfered with the
County Administrator's ability to do his job." (Def. Ex., 1127 & 29.)* Despite such evidence,
the County asks the Court to reconsider its Order contending "no evidence" exists showing the
tort claims referenced by Preston were "ever identified” or "could be valid." (Pl.’s Mot., at 18.)*°
Accordingly, the Court rejects the County's position as unfounded.”

The County next complains the Court Order does not address its allegations the
Severance Agreement "violated public policy." (Pl’s Mot., at 8.) However, the Order

specifically finds: "As to the second cause of action, the Court finds that public policy renders

49 At the time of the November 18, 2008 meeting, the Parties had already submitted filings and
had participated in a hearing on the issues prompting the Court's Order.

*® The Court rejects the County's arguments, in this regard, as without basis. As County
Administrator, Preston did file a lawsuit against Waldrep and Wilson in their individual
capacities seeking an injunction, attorney's fees and costs for interfering with his job. And, in his
individual capacity, Preston gave notice of tort claims against Waldrep and C. Wilson in their
individual capacities for interfering with his job. In both instances, the claims against Waldrep
and C. Wilson were against them in their individual capacities, which is why the release operated

" to confer an economic benefit on them personally but not the other Council members.

51 The County also disregards the Court's finding that: "County Council's mere approval of a
Severance Agreement providing for severance amounts exceeding the strict operation of
Preston's Master Employment Agreement does not render the Severance Agreement arbitrary
and capricious." (Order, at 20 n.16.) The Court cited three reasons for the same: Preston's
demand asserted tort claims exceeding the four corners of the Master Employment Agreement;
the release contained in the Severance Agreement exceeded the scope of the release
contemplated by the Master Employment Agreement; and the Master Employment Agreement
contained an indemnity provision, which survived the Agreement, but was terminated under the
Severance Agreement. (Order, at 20 n.16.) The County's Motion does not refute any of the

Court's findings in this regard.
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neither the Severance Agreement nor the vote adopting the same as void as against public
policy." (Order, at 18.) The Court also noted, "[Plaragraphs 37 through 39 of the Amended
Complaint never specify how the Severance Agreement's approval violated public policy..."
(Order, at 18.) Accordingly, the County's eighth exception to the Order has no merit.

The Order rejected the County's unspecified public policy claims, finding the exact
opposite proved true. "The Court [found] greater harm would exist by virtue of South Carolina's
courts disturbing the decision of a legislative body." (Order, at 18.) As the Court correctly
found, "South Carolina courts accord deference to the discretionary decision-making conferred
upon legislative bodies by statute." (Order, at 18.) South Carolina law mandates such deference
SO as to preserve the integrity of duly elected legislative bodies and proper observance of
Separation of Powers constraints. (See Order, at 15, 18-19.)

Issues 9 & 10:

As to grounds nine and ten, the County contends the Order misapprehended its breach of
fiduciary duty claim and the duty Preston owed to the County. The Court rejects the County's
contentions in this regard. Whether and to what extent a party owes a fiduciary duty to another
constitutes "an equitable issue for the judge to decide," see Moore v. Moore, 360 S.C. 241, 253,
599 S.E.2d 467, 473 (Ct. App. 2004), and requires the Court to "look to the particulars of the
relationship between the parties." Armstrong v. Collins, 366 S.C. 204, 222, 621 S.E.2d 368, 377
(Ct. App. 2005); Pitts v. Jackson Nat'l Life Ins. Co., 352 S.C. 319, 330, 574 S.E.2d 502, 507 (Ct.
App. 2002).

To impose a fiduciary obligation to the matter under consideration, "the facts and
circumstances must indicate the party reposing trust in another has some foundation for believing

the one so entrusted will act not in his own behalf but in the party so reposing." Moore, 360 S.C.
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at 251, 599 S.E.2d at 472. Applying such principles to the case sub judice, the Order correctly
found the facts and circumstances, as they related to the Severance Agreement, failed to support
the imposition of a fiduciary duty. (See Order, at 23) ("[N]o evidence [exists] supporting
Plaintiff's contention that Preston breached a fiduciary duty...")*

The Court correctly found and the County does not dispute, "It is clear to this Court that
by October and November of 2008, Preston and County Council had assumed positions adverse
to each other.” (Order, at 25.)53 Under these particular facts, the Order correctly concluded,
Preston did not owe County Council a duty to furnish information adverse to his position.
(Order, at 26; see also supra.) Plaintiff failed to introduce any plausible evidence entitling it to
contend Preston should have acted on behalf of the County and not "his own behalf" as related to
his employment claims. Moore, 360 S.C. at 251, 599 S.E.2d at 4723 Accordingly, the Order

correctly found, as an adverse party, Preston owed no duty to the County.

32 The Court specifically incorporated such analysis into its discussion of the County's breach of
fiduciary duty claim. (Order, at 23 n.20.)

%% As the Order reflects, Preston had: sued C. Wilson and Waldrep individually; retained personal
counsel; furnished notice of his claim against the County; and furnished notice of tort claims he
intended to bring against individual Council members. (Order, at 25.) Like Preston, the County,
C. Wilson, and Waldrep had retained their own attorneys to protect their interests. (Order, at
25.) Thus, at the time of the Severance Agreement vote and earlier, "Preston was a claimant
against certain Council members and Council itself" and the parties' "adversarial positions" were
both "open and known" to both parties, as the parties had actively engaged in negotiations
adverse to each other. (Order, at 25.)

* Moreover, while South Carolina courts have not yet addressed the issue, those courts from
other jurisdictions addressing the issue have reached the same conclusion as this Court. See e.g.,
Boaz v. Boaz, 221 S.W.3d 126, 133 (Tex. Ct. App. 2006) ("[A]dverse parties who have retained
professional counsel . . . do not owe fiduciary duties to one another."); Gray v. Caldwell, 904
So.2d 212, 215 (Miss. Ct. App. 2005) (“[I]n transactions of sale of their interests, cotentants do
not stand in a relationship of mutual trust and confidence toward each other, but deal as adverse
parties."); Bender v. Wise, Ca. No. 04-0521, 695 N.W.2d 335, at *3 (lowa Ct. App. Dec. 22,
2004) (Unpublished Opinion) ("Nothing in the relationship between adverse parties suggests the
existence of a fiduciary duty."); Smalley v. Smalley, No. 09-11-00261, 2012 WL 1448433, at 5-6
(Tex. Ct. App. Apr. 26, 2012) ("[A]dverse parties who have retained professional counsel . . . do
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Moreover, as discussed above and incorporated herein by reference, what t\he County
contends Preston should have disclosed constitutes a legal opinion under State and local ethics
laws. See supra at 19-20. Yet, under Anderson County Ordinance, such duties are expressly
conferred to Council members and, if necessary, to the County Attorney, not the County
Administrator. (See ACC §§2-352 & 2-289; Order, at 25.) |

Finally, as discussed supra and incorporated herein, the Order correctly found no
evidence supported Plaintiff's contention that Preston had knowledge of potential violations of
ethics provisions. (Order, at 23; see also supra at 19-20.) The only testimony at trial concerning
the issue came from Preston, who testified he did not realize Thompsen, R.‘Wilson, or McAbee
had a conflict of interest. No evidence demonstrated he believed otherwise. Accordingly, the
Court rejects the County's ninth and tenth grounds for reconsideration.

Issue 11:

As to the eleventh ground, the County contends the Order fails to address the argument
that Preston "continued to act" with respect to "the Heather Jones memoranda after he left
office." (Pl.’s Mot., at 10.) The County is incorrect. The last sentence on page 27 of the Order
(continuing on page 28) states: "Moreover, the County failed to prove that Preston executed any
memoranda on or after December 1, 2008, as alleged.” (Compare Order, at 27-28 with Am.
Compl., at 1911(a), (b), & (c).) Preston's Severance Agreement provided that Preston would
serve as County Administrator through November 30, 2008. (P1.’s Ex. 1.)

The County's eleventh ground also mischaracterizes certain evidence of record. For
example, the County cites the Jones' memoranda as "Preston's forgery" completed "for the

obvious purpose of deceiving his employer." (Pl.’s Mot., at 10.) The actual evidence at trial

not owe fiduciary duties to one another . . . .") The County has supplied no legal authority to the

contrary.
-
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showed the memoranda simply replaced employment memoranda that previously existed in
Jones' employment file but could not be found.”

Issue 12:

As to the twelfth ground, the County seeks reconsideration of the Order because the
Court did not address its contention that Retirement System funds could be used in fashioning a
remedy for constructive trust. (Pl.’s Mot. to Recons., at 10.) The County's argument overlooks
page 29 of the Order where the Court specifically rejected Plaintiff's claim [for a constructive
trust. The Order states: "Given the remaining findings of the Court, as set forth in this decision,
Plaintiff's cause of action for constructive trust no longer remains viable." (Order, at 29.) No
reason existed for the Court to analyze a remedy under a claim the County failed to prove.

Notably, the County was required, but did not, prove fraud, as an "essential element" to
establish a constructive trust. Lollis v. Lollis, 291 S.C. 525, 529, 354 S.E.2d 559 (1987). The

County failed to introduce any evidence establishing fraud let alone by "clear, definite,

* The eleventh ground of the County's Motion is also misplaced since it ignores the Order's
factual findings regarding Jones. (Order, at 27) ("No evidence of record demonstrates that any
document executed by Preston changed the County’s existing contractual obligations to Jones.");
(Order, at 27) (citing Jones Tr. Test. (Depo.) (relating to SUV allegations: 125: 9-19; 127: 20-25;
128: 1-13; 128: 24-25; 129: 1-5; 129: 18-25; 130: 1-4 Def. Ex. 66; Def. Ex. 138); (relating to
Educational Reimbursements: 122: 5-20; 123: 10-12; 123: 17-25; 124: 14-25) ("The documents
in question simply memorialized agreements that had been previously made and acted upon by
all parties."); (Order, at 28) ("[T}he County failed to prove that Preston executed any
memoranda on or after December-1, 2008, as alleged.") (Order, at 28.) ("[T]he Court finds none
of the allegations relating to Jones breached the Severance Agreement, nor did the execution of
Jones’ employment memoranda harm the County in any way."); (Order, at 28) ("Even if Preston
somehow breached the Severance Agreement, which is rejected as unsupported, the Court finds
that any such breaches would not rise to the level of justifying a rescission of the contract.");
(Order, at 28 n.23) ("The Court notes that the evidence demonstrated Jones had use of a County
vehicle from December of 2006 until her departure in 2009, which was standard and necessary
for her job."); (Order, at 28. n.23) ("Jones never submitted any educational reimbursements.");
(Order, at 28 n.23 (citing Jones Tr. Test. (Depo.), 117:22-23) ("As to the travel memorandum,
Preston never executed the memorandum and Jones never took the contemplated trip."); (Order,
at 28 n.23) ("None of the Jones” allegations impacted the County whatsoever.")
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unequivocal, and satisfactory evidence." See Singleton v. Mullins Lumber Co., 234 S.C. 330,
350-351, 108 S.E.2d 414, 424 (1959); see also Whitmire v. Adams, 273 S.C. 453, 458, 257
S.E.2d 160, 163 (1979) (Evidence must leave "no reasonable doubt as to the existence of the
trust."); McNair v. Rainsford, 330 S.C. 332, 357, 499 S.E.2d 488, 501 (Ct. App. 1998).%
Accordingly, the Court rejects the County's twelfth ground.

Issue 13:

As to the thirteenth ground, the County complains the Order fails to address the
availability of rescission due to "Preston’s own culpability." (PL.’s Mot., at 11.) The County thus
concludes: "the changed circumstances" defense to rescission is not available where the one
invoking the defense is at fault." (Pl.’s Mot., at 11.) However, the Court rejects the County's
premise, as it failed to prove any of its claims and, thus, failed to prove the "culpability" it directs
at Preston. The Court, therefore, rejects the County's twelfth ground as it again errantly assumes
a conclusion it failed to prove.

Moreover, the Order cited ample South Carolina law to support the unavailability of
rescission in this case. (Order, at 30-31.) Under South Carolina law, "In the absence of fraud

which would justify shifting the loss to party who opposes rescission, rescission is appropriate

% The Order's finding regarding the unavailability of rescission proves entirely consistent with
the law concerning constructive trust. As the Order correctly notes: "In the absence of fraud
which would justify shifting the loss to the party who opposes rescission, rescission is
appropriate only if both parties can be returned to the status quo prior to the contract." King v.
Oxford, 282 S.C. 307, 313, 318 S.E.2d 125, 129 (Ct. App. 1984). Moreover, the County appears
to suggest that it can simultaneously abrogate the Severance Agreement, a fully integrated
contract acknowledging the Parties' respective obligations are conditioned upon performance of
the covenants stated therein in (see P1. Ex. 7, at 4, 1114 & 17), while simultaneously preserving
monies paid to the state retirement system but re-directing such payments to Plaintiff. But, the
County neither pled partial rescission and "[i]t is a generally applied rule that an integrated or
indivisible contract cannot be rescinded in part." See BHP Petroleum Co., Inc. v. Okie, 836 P.2d
873, 883 (Wyo. 1992); 17A Am.Jur. 2d Contracts §548 (1991)). Of course, the Court's Order
did not need to pursue such in depth analysis, as the Court found the County failed to prove its

claim for constructive trust.
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only if both parties can be returned to the status quo prior to the contract." (Order, at 30 (citing
King v. Oxford, 282 S.C. 307, 313, 318 S.E.2d 125, 129 (Ct. App. 1984)). In turn, the Court
specifically found the County failed to prove both its claims for fraud and constructive fraud.
(Order, at 24-27.)

Citing Griggs v. E.I. DuPont de Nemours & Co., 385 F.3d 440, 452 (4th Cir. 2004), the
Count&r argues rescission can occur even if restoration to the status quo ante proves impossible.
The Court rejects this contention. First, Griggs does not apply South Carolina law and has no
bearing on this case. Second, Griggs actually supports the Court's Order as it confirms the
general rule disallows rescission unless the parties can be restored to their prior positions. /d.
(citing Dan B. Dobbs, Handbook on Remedies § 9.4 at 622 (West 1973) ("The general rule . . . is
that the adult plaintiff must make restoration of what he got under the contract in order to get
rescission, and his inability to do so will not excuse such restoration. In such a case, he may be
permitted to recover damages, but rescission will be barred by his inability to make restoration to
the defendant.")).

Third, the Griggs decision does state: "rescission may be granted if the court can balance
the equities and fashion an appropriate remedy that would do equity to both parties and afford
complete relief." Id. Yet, precisely for the reasons stated in the Order on pages 30 and 31,
rescission (even if Plaintiff had proved its non-fraud based claims) cannot be granted in this case
in a manner that does equity to both parties. Nor has the County ever explained how rescission
could occur and do equity to both parties. The County seeks to retain all the benefit conferred by
the Severance Agreement (i.e., termination of employment, release, etc.) but Preston alone would
return all be;lefits he received. This would not be equitable to both Parties. Accordingly, the

Order amply addresses the rescission issues raised by the County.
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Finally, the County repeats rescission as appropriate due to the public nature of the
contract. The County cites no South Carolina authority to support its contention that a Court in
equity should elevate a public body to a higher status than a private citizen. In its written
summation, the County cited the decision of Thompson v. City of Atlantic City, 921 A2d 427
(N.J. 2007) for the proposition that rescission is the proper remedy when "a public act has been
taken improperly.” As noted supra and incorporated herein, however, the Order found the
holding of Baird controlling. (See Order, at 12-14; see also supra at 22-24.)°’ As a result, the
Court rejects the County's thirteenth ground seeking reconsideration.

Issue 14:

As to issue 14, the County contends the Order misstates that a declaratory judgment
action provides "an adequate remedy at law." (Pl.’s Mot. to Recons., at 12.) The Court rejects
the County's contention. Not only does the declaratory judgment statute furnish litigants with a
useful statutory vehicle to resolve disputes arising under contracts, it also enables South Carolina
Courts to fashion further relief after a declaration of the parties' respective rights has been
reached. South Carolina Code §15-53-120 states:

Further relief based on a declaratory judgment or decree may be
granted whenever necessary or proper. The application therefor
shall be by petition to a court having jurisdiction to grant the relief.
If the application be deemed sufficient the court shall, on
reasonable notice, require any adverse party whose rights have
been adjudicated by the declaratory judgment or decree to show
cause why further relief should not be granted forthwith.
S.C. Code Ann. § 15-53-120. Moreover, a declaratory judgment action proves inherently neither

legal nor equitable in nature, but instead assumes the nature of the underlying issue. See, e.g.,

Travelers Indem. Co. v. Auto World of Orangeburg, Inc., 334 S.C. 137, 140, 511 S.E.2d 692, 693

57 Moreover, the Thompson decision involved unique issues under New Jersey's Faulkner Act,
which have no application to the case at bar or under South Carolina law.

#

000077



7
o

(Ct. App. 1999); Elias v. Firemen's Ins. Co. of Newark, N.J., 309 S.C. 129, 132, 420 S.E.2d 504,
505 (1992). As the Order states, simply nothing prevented the County from pursuing a
declaratory action and then, if appropriate, petitioning the Court for proper equitable relief
consistent with the rights adjudicated by the declaratory judgment. (Order, at 36.)

Issue 15:

As to ground 15, the County takes exception that the Order did not note the 2009 County
Council subsequently voted to dismiss the lawsuit Preston initiated against Waldrep and C.
Wilson. What occurred after the 2009 County Council took office in January of 2009 has no
bearing on whether Waldrep and C. Wilson had a special interest at stake when voting in
November of 2008. Accordingly, the Court rejects the County's fifteenth ground.

The County again argues Waldrep and C. Wilson had no special interest in the Severance
Agreement vote. (PL.’s Mot. to Recons., at 12.) The Order addressed this issue for several
pages, which the Court incorporates by reference. (Order, at 10-13) (finding Waldrep and C.
Wilson had both direct financial interests and a substantial appearance of impropriety.) The
Court also addressed the special interests of Waldrep and C. Wilson supra at 27-28, which the
Court also incorporates by reference. The Court declines to restate its holding for a third time as

the same analysis, incorporated herein, applies.”®

% The County's Reconsideration Motion does misstate two items worthy of correction. First, the
County suggests Preston's lawsuit "was premised on actions that took place years before..."
(PL.’s Mot., at 12.) The evidence of record at trial demonstrated Waldrep's and C. Wilson's
interference with Preston's duties had begun several years prior but had continued to increase and
peaked on or about the time of the Severance ‘Agreement vote. Second, the County argues "the
injunction awarded in that case gave Preston a remedy that undermines his claims in negotiating
for a Severance Agreement of other 'unspecified torts."' (PL.’s Mot. to Recons., at 12.) This is
inaccurate. At the time of the Severance Agreement vote the injunction had not even issued. So,
the County's argument in this regard is misplaced. Moreover, while the subsequent injunction
may have abated Waldrep's and C. Wilson's continued interference with Preston's contract, it
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CONCLUSION

For the reasons stated above, the Court denies the County's Motion to Amend,

Freemantle's Motion to Intervene, and the County's Motion to Reconsider.

IT IS SO ORDERED.

‘rable oger L. Couch
1t Court Judge

Mhsade 72013
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would not have afforded Preston relief for harms he had already sustained and would not
foreclose potential tort liability for the same.
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STATE OF SOUTH CAROLINA ) Vel
) INTHE COURT OF COMMON PLEAS (
COUNTY OF ANDERSON X ) ‘ SN
Anderson County, Civil Action No. 2009-CP-04-4482
Plaintiff,
vs.

Joey Preston and the South Carolina
Retirement System,

)
)
)
)
)
) ORDER
)
)
)
Defendants. )
)

The parties’ joint motion to designate the above-captioned case as complex is
hereby granted.

IT IS SO ORDERED.

7)
g tﬁ/%%/t’l—
/ The Hgforable J. Cordéll Maddox, Jr.
)2/ 7 // / ,2011
/7 /7

Anderson, South Carolina

— Page 1 of |

000080



}f‘

A

Common Pleas
100 South Main Street
Po Box 8002
Anderson, SC 29622

February 28,2012
NOTICE

James Theodore Gentry

Wyche Burgess Freeman & Parham, PA
P.O. Box 728 ‘
Greenville, SC 29602-0728

RE: ' 2009CP0404482, Anderson County vs. Joey Preston

MOTION(S) FILED. Motion for Protective Order
Motion to Quash
Motion to Compel

The above referenced case was scheduled for hearings on February 29, 2012 at 10:00 am
and 10:15 am and on March 12, 2012 at 4:30 PM.

Due to conflicts, it has been necessary to cancel the hearing listed above. CASE
DESIGNATED COMPLEX AND ASSIGNED TO JUDGE COUCH. If your case is settled,
please notify us in writing immediately. If you have any communication regarding this case.
please do NOT call this office. Please send it in writing, via fax (864) 260-4715 or e-mail at
ipruitt@andersoncountysc.org.

Current position of this case on the roster can be checked by contacting me using the
information below or searching the Public Access System located at www.andersoncountysc.org.

Thank you,

Jennifer Pruitt

Anderson County

Civil Court Coordinator

(864) 260-4298 Docket Line
(864) 260-4621 Docket Fax
Jpruitt@andersoncountysc.org

CP3
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STATE OF SOUTH CARQLI /g T %3 2012 IL\I THE COURT OF COMMON PLEAS

) TENTH JUDICIAL CIRCUIT
COUNTY OF ANDERSON m
CLERK QF COURT |
Anderson County, ‘ ) Civil Action No. 2009-CP-04-4482

Plaintiff,
ORDER

VS.

Retirement System,

Defendants

i

39
DMWY

)
)
)
)
Joey Preston and the South Carolina )
)
)
)
)

ag
>
>
oD
mr—

Summary Judgment is a drastic remedy which “should be cautlouslyr,_gﬁ?oke@ﬁo thg;%b

person will be improperly deprived of a trial of the disputed factual issues. ’“’Doe V. &tsoﬁ ‘3‘38
S.C. 291, 525 S.E.2d 909 (Ct. App. 1999), Doe ex rel. Doe v. Batson, 345 EC 316 ?21 548
S.E.2d 854, 857 (2001). Pursuant to Rule 56(c) summary judgment must be rendercd ifitis”

AVYIN
N
130 110z

proven that there is no genuine issue as to any material fact and the moving party 1s entitled to
Judgment as a matter of law. S.C.R. Crv. P. 56(c). In order to determine whether Summary
Judgment 1s proper this Court must view all evidence n the light most favorable to the non-
moving party. Silvester v. Spring Valley Country Club, 344 S.C. 280, 285, 543 S.E.2d 563, 566

(Ct. App 2001). The Court’s duty on a motion for summary judgment 1s not to try 1ssues of fact,

but to determine whether there are genuine issues of materral fact to be tried, and once finding
triable issues exist, the Court must leave those issues for determination at trial. Thomas Sand
Co_v. Colomal Pipeline Co., 349 S C. 402, 408, 563 S.E.2d 109, 112 (Ct. App 2002)

“Even when there is no dispute as to evidentiary facts, but only as to the conclusions or

inferences to be drawn from them, summary judgment should be demed.” Nelson v. Charleston
County Parks & Recreation Comm'n, 362 S.C. 1, 5, 605 S.E 2d 744, 746 (Ct.App.2004).

“However, when plain, palpable, and indisputable facts exist on which reasonable mimnds cannot

differ, summary judgment should be granted.” Ellis v_Davidson, 358 S.C. 509, 518, 595 S.E.2d

817, 822 (Ct.App.2004). Here, the Court finds genuine 1ssues of material facts exist as to both

the Plamntiff and the Defendants Motions for Summary Judgment.

W

/
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1. The Court finds genuine issues of matenial facts exist in regards to the Plaintiff Anderson
County’s Motion for Summary Judgment as to the Severance Claims. The Motion is
therefore DENIED. |

i
]
4

2. The Court finds genuine issues of material facts exist in regards to Plamntiff Anderson
County’s Motion for Summary Judgment as to Preston’s Counterclaims. The Motion is
therefore DENIED.

3. The Court finds genuine issues of material facts exist in regards to Defendant Preston’s
Motion for Summary J udgment. The Motion is therefore DENIED.

4. The Court finds genuine issues of material facts exist in regards to Defendant Preston’s
Motion for Partial Summary Judgment as to Preston’s Counterclaims. The Motion 1s
therefore DENIED.

5. The South Carolina Retirement System’s Motion for Summary Judgment 1s DENIED.
The Court has determined the South Carolina Retirement System’s liability should be
limited. However, it 1s a question of fact as to how much their liability will be limited

and they will remain a party to the case to allow for proof of lhability, if any.

IT IS SO ORDERED.

SPARTANBURG, SOUTH CAROLINA M

October 42 , 2012 RogerL Couch, Judge
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON FOR THE TENTH CIRCUIT
! |
Anderson County, South Carolina,
C.A. NO. 2009-CP-04- qqg&
Plaintiff,
v COMPLAINT
Joey Preston and the South Carolina Jury Trial Demanded
Retirement System,
Defendants.

The plamtiff, Anderson County, South Carolina complaming of the defendants, shows the
Court as follows

1 The plamtff 1s the County of Anderson, a body politic and corporate and a political
subdivision of the State of South Carolina, established and existing pursuant to the Constitution
and laws of South Carolina

2. The defendant Joey Preston 18, upon information and belief, a resident of Anderson
County, South Carolina.

3 The defendant South Carolina Retirement System (the “System”) is a state agerncy or
entity with its principal place of business m Columbia, South Carolina. It 1s made a defendant
only for the purposes of recovering funds paid to 1t by Anderson County on behalf of the
defendant Preston.

4. For aperiod of time on and before November 30, 2008, Preston was the county

e s e

R GUE CUPT

admunsstrator for Anderson County.

NOV 12 2009

Lotug w4 U
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5. After challengers won elections for county council in Anderson County in 2008, the
defendant Preston presented claims to Anderson County, making the contention that his contract
as county adnlﬁmstra’for had been “anticipatorly breached.” f

6. On October 21, 2008, Anderson County Council referred Preston’s claims to a
personnel committee chaired by County Councilman Ron Wilson. Under Chairman Wilson’s
leadership, the Personnel Commuttee negotiated through legal counsel with Preston’s attorney.

7. Ata County Council meeting on November 18, 2008, prior to the new County Council
majority taking office in J anuary 2009, Councilman Wilson made a motion that the Council
approve a Severance Agreement and Release of All Claims (the “Severance Agreement”) with
Preston awarding him over $1.1 million. Of that sum $ 780,575.00 was paid to Preston directly
(and/or to tax authorities on his behalf) and $359,258.00 was paid to the System on his behalf, A
video of the relevant portions of the County Council meeting is attached as Exhibit A

8. The Chair of Anderson County Council was Michael Thompson. He presided over the
consideration and debate of Mr. Wilson’s motion and related motions and made rulings related to
the debate and motions.

9. The Anderson County Council approved the Severance Agreement and the payment of
$1.1 mulhion to and for Preston by a divided vote. Both the Chair, Mr. Thompson, and the Chair
of the Personnel Committee, Mr. Wilson, voted for the Severance Agreement and the payment of
over $1.1 million to and for Preston. They also voted for additional motions favorable to the
approval of the Severance Agreement.

10.  The Severance Agreement provided that Preston would no longer be Anderson County

administrator as of November 30, 2008, and Preston agreed to relinquish that position at the end

[\
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of business on November 30, 2008. Thereafter, until December 31 , 2008, Preston was to
continue as a full-time consultant assisting the acting/interim administrator

I1. As shown by th;e attached email correspondence (Exhibit B), Preston breached the
Severance Agreement and his fiduciary duties to Anderson County by falsely back-dating
Anderson County records relating to financial benefits for Heather J ones, then the assistant
county administrator for economic development, and by acting as county administrator on
December 1, 2008:

a. Preston participated with Heather Jones in creating a back-dated memo, falsely
dated October 16, 2006, providing that she would be provided a county SUV for her use,
including personal uses, and on December 1, 2008, transmitted that memo or caused that memo
to be transmitted to authorize such use;

b. Preston participated with Heather Jones in creating a back-dated memo, falsely
dated October 16, 2006, providing that Anderson County would pay for the cost of Heather
Jones’ attending certain classes, and on December 1, 2008, transmitted that memo or caused that
memo to be transmutted to authorize such use;

c. On December 1, 2008, Preston participated with Heather Jones 1n creating a back-
dated letter approving travel to Germany by Heather Jones at Anderson County’s expense.

12. Unbeknownst to the public and at least some members of Anderson County Council,
during 2008 and while the Anderson County Council was considering Preston’s claims for
Severance payments in excess of $1 million, Preston was engaged 1n conversations with
Chairman Thompson about hiring him as a county employee.

13. Further, during 2008, Preston granted Thompson special consideration in connection

with his desire to be hired as a county employee.

[8%)
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14, Thompson had not planned to run for re-election, but at Preston’s request, ran for re-
election. He was defeated. He continued to pursue with Preston his desire for a county job.

15. During 2008, Preston approved Thompson’s attending training for his anticipated f
county job at Anderson County’s expense, ncluding hotels, meals, and mileage, both before and
after County Council’s consideration of Preston’s claims and Severance Agreement.

16. InJune of 2008, Thompson falsely told the Anderson Independent newspaper that he
had no intention of becoming a county employee. Preston did not correct that false statement.

17. Thompson was under consideration by Preston for county employment at the time the
County Council considered Preston’s claims for over $1 mullion, at the time the County Council
considered and voted to enter into the Severance Agreement, at the time Chairman Thompson
presided over the consideration of Preston’s Severance Agreement by County Council, and at the
time that Chairman Thompson voted for the Severance Agreement, for the payments to and for
Preston, and for related motions,

18. Thompson voted for this Severance Agreement and payments of over $1.1 million to
and for Preston without ever reading the Severance Agreement.

19. On November 19, the day following the County Council vote granting Preston
payments of over $1.1 million, Thompson went.to county administrator-designate Michael
Cunningham to be hired as a county employee Cunningham refused to hire Thompson, stating
that his huring would constitute a conflict of interest because Thompson had voted for Preston’s
Severance Agreement,

20. Preston, however, was still the Anderson County admimistrator. He rejected

Cunningham’s conclusion and informed Thompson that he would be hired.
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21.  On November 26, 2008, Thompson received an advance of over $2700 from Anderson
County, personally approved by Preston four days before Preston’s employment as county
administrator ended. |

22. Subsequently, after Thompson ceased to be a member of Anderson County Council,
then-County Administrator Cunningham personally paid for Thompson’s health insurance
premiums.

23.  After the County Council vote on November 18, 2008, Thompson received training at
Anderson County expense, with Preston’s approval,

24, Preston did not inform the entire Council of his dealings with Thompson while
Thompson was considering the claims Preston made against Anderson County, while he was
presiding over County Council during the consideration, the debate, and the voting concerning
Preston’s Severance Agreement, and when Thompson voted in favor of the Severance
Agreement and payments to and for Preston of over $1.1 million and in favor of related motions.

25. Councilman Wilson was Chair of the Personnel Committee, to which the Council
referred Preston’s claims against Anderson County. Under Councilman Wilson’s leadership, the
Personnel Committee oversaw the negotiation of Preston’s Severance Agreement. Councilman
Wilson made the motion that the County Council approve Preston’s Severance Agreement,
Councilman Wilson voted for approval of the Severance Agreement, and Councilman Wilson
voted for other motions favorable to the Severance Agreement.

26.  On September 4, 2007, on behalf of Anderson County, Preston signed a contract with
the consulting company of the daughter of Councilman Wilson for consulting services related to

agricultural programs. That contract provided that it was a month-to-month contract and that the

rate of payment was a fixed hourly rate of $65.
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27. On November 1, 2008, while Preston’s claims were before the Council, and under
consideration and negotiation by Councilman Wilson’s Personnel Committee, and before
Councilman Wilson proposed the Severance Agreement} and payments of more than $1.1 million
éo and for the benefit of Preston, Preston entered into a new contract with the consulting
company of Councilman Wilson’s daughter that s1 gnificantly improved the benefits to the
consulting company of Councilman Wilson’s daughter.

28. Specifically, the new contract increased the hourly rate to $75 per hour, provided yearly
increases in the hourly rate so that it increased to $95 per hour, provided for payments for
additional employees of the consultant, and provided that it was a contract with a definite term of
three years, instead of a month-to-month contract. In addition, the November 1, 2008 contract
provided for hquidated damages in case Anderson County termnated the contract before the end
of three years. If Anderson County had decided to terminate the contract, it could have resulted
n hquidated damages of over $300,000 to the consulting company of Mr. Wilson’s daughter.

29. A copy of the contract is attached as Exhibit C.

FOR A FIRST CAUSE OF ACTION

30. The prior allegations of this Complaint are realleged as 1f they were stated fully herein

31. The Severance Agreement was adopted by Anderson County Council in violation of the
S.C. Ethics, Government Accountability, and Campaign Reform Act of 1991, S.C. Code §§ 8-
13-100 et seq., in violation of the Anderson County Code § 2-37(g), and in violation of the

common law,

32. Anderson County asks that the Court invalidate and rescind the Severance Agreement

and direct the defendants to return all monues received by them and/or paid by Anderson County

pursuant to the Severance Agreement, plus interest.
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FOR A SECOND CAUSE OF ACTION

33. The prior allegations of this Complaint are realleged as if they were stated fully herein.

34, Thle Severance Agreement 1s void for being contrary to the public policy of South
Carolina and Anderson County.

35.  Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest,

FOR A THIRD CAUSE OF ACTION

36. The prior allegations of this Complaint are realleged as 1f they were stated fully herein.

37 As County Adnmunistrator, Preston had fiduciary duties to Anderson County and the
Anderson County Council.

38. Preston took actions to cause the negotiation, consideration, and approval of the
Severance Agreement by Anderson County Council and two of 1ts members in violation of the
S.C. Ethics, Government Accountability, and Campaign Reform Act of 1991, S.C. Code §§ 8-
13-100 et seq., in violation of the Anderson County Code § 2-37(g), and in violation of the
common law

39. Preston failed to inform the entire County Council of his dealings with Mr. Thompson
and Mr. Wilson’s daughter prior to the presentation to, negotiation of, considerati(;n of, and
approval of his Severance Agreement by Anderson County Council

40. Preston also did not correct the false public statement that Mr. Thompson made,
claiming he had no intention of seeking employment with Anderson County

41. Preston breached his fiduciary duties to Anderson County and Anderson County

Council.
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42.  Anderson County asks that the Court nvalidate and rescind the Severance Agreement

and direct the defendants to return all monies received by them and/or paid by Anderson County

1

pursuant to the Sever?nce Agreement, plus interest. |

FOR A FOURTH CAUSE OF ACTION

43. The prior allegations of this Complaint are realleged as if they were stated fully herein.

44. Preston had a duty to inform Anderson County and Anderson County Council, as set
out above, concerning his actions related to Mr. Thompson and Mr. Wilson and to correct the
false statement made by Mr. Thompson and a duty to inform Anderson County and Anderson
County Council concerning the violations of law, set out above, which he had caused to occur.

45. Preston remained silent and did not make the disclosures to Anderson County and
Anderson County Council that he had a duty to make.

46. Preston had knowledge of the information he did not disclose, and these omissions were
material.

47.  These omissions resulted in Anderson County and Anderson County Council acting on
false information; the omissions were material; Preston knew the omissions resulted in false
information or acted in reckless disregard of whether they resulted m false information;
Anderson County and one or more members of Anderson County Council were ignorant of the
information that Preston did not disclose; Anderson County and Anderson County Council relied
on the information presented including Preston’s omission of information, Anderson County and
Anderson County Council had a right to rely thereon; and Anderson County and Anderson
County Council were injured by the consequent adoption of the Severance Agreement as
presented. Preston sought to benefit, and did benefit, from the omissions.

48. Preston commutted fraud.
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49.  Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreeiment, plus interest. I

FOR A FIFTH CAUSE OF ACTION

50.  The prior allegations of this Complaint are realleged as 1f they were stated fully herein.

S1. Preston had a duty to inform Anderson County and Anderson County Council, as set
out above, concerning his actions related to M. Thompson and Mr. Wilson and to correct the
false statement made by Mr. Thompson and a duty to mform Anderson County and Anderson
County Council concerning the violations of law, set out above, which he had caused to occur

52. Preston remamed silent and did not make the disclosures to Anderson County and
Anderson County Council that he had a duty to make.

53. These omissions resulted m Anderson County and Anderson County Council acting on
false information; the omissions were material; Preston knew the omissions resulted in false
information or acted in reckless disre gard of whether they resulted in false information;
Anderson County and one or more members of Anderson County Council were ignorant of the
information that Preston did not disclose, Anderson County and Anderson County Council relied
on the information presented including Preston’s omission of information; Anderson County and
Anderson County Council had a right to rely thereon; and Anderson County and Anderson
County Council were injured by the consequent adoption of the Severance Agreement as
presented.

54. Preston’s omissions benefited Preston, and Preston sought to benefit himselfin the
omissions.

55. Preston gained an advantage by failing to disclose the imnformation set out above.

9
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56. Preston comnutted constructive fraud.
57.  Anderson County asks that the Court invalidate and rescind the Severance Agreement

i

and direct the defendants to return all moniés received by them and/or paid by Anderson County |

pursuant to the Severance Agreement, plus interest.

FOR A SIXTH CAUSE OF ACTION

58. The prior allegations of this Complaint are realleged as if they were stated fully herein.

59. Preston had a duty to inform Anderson County and Anderson County Council, as set
out above, concerning his actions related to Mr. Thompson and Mr. Wilson and to correct the
false statement made by Mr. Thompson and a duty to inform Anderson County and Anderson
County Council concerning the violations of law, set out above, which he had caused to occur.

60. Preston remained silent and did not make the disclosures to Anderson County and
Anderson County Council that he had a duty to make.

61. Preston breached his duty of due care 1n failing to make disclosure.

62. Anderson County and one or more members of Anderson County Council were ignorant
of the information that Preston did not disclose; that information was material; Anderson County
and Anderson County Council relied on the information presented including Preston’s omission
of information; Anderson County and Anderson County Council had a 11 ght to rely thereon; and
Anderson County and Anderson County Council were injured by the consequent adoption of the
Severance Agreement as presented.

63. Preston’s omissions benefited Preston, and Preston sought to benefit himself in the
omissions.

64. Preston gained an advantage by failing to disclose the mformation set out above

65. Preston commutted a negligent misrepresentation

10
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66. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County

plin'suant to the Severance Agreement, plus interest. |

FOR A SEVENTH CAUSE OF ACTION

67. The prior allegations of this Complaint are realleged as if they were stated fully herein.

68. The action of Anderson County Council in approving the Severance Agreement was
capricious, unreasonable, and a result of fraud

69. The action of Anderson County Council in approving the Severance Agreement 13
invalid.

70. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendantg to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest.

FOR AN EIGHTH CAUSE OF ACTION

71.  The prior allegations of this Complaint are realleged as if they were stated fully herein.

72.  Alternatively, Preston committed a fundamental and substantial breach of the Severance
Agreement when he acted as Anderson County Administrator after November 30, 2008 and
when he falsely created and back-dated documents.

73.  Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County

pursuant to the Severance A greement, plus interest.

FOR A NINTH CAUSE OF ACTION

74.  The prior allegations of this Complamt are realleged as if they were stated fully herein

11
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75.  Alternatively, Preston breached his fiduciary duties to Anderson County when he acted
as Anderson County Administrator after November 30, 2008 and when he falsely created and
back-dated d(,)cuments. j

76.  Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County

pursuant to the Severance Agreement, plus interest.

FOR A TENTH CAUSE OF ACTION

77.  The prior allegations of this Complaint are realleged as if they were stated fully herein.
78.  The amounts paid to the System pursuant to the Severance Agreement were wrongfully
paid, for the reasons set forth heremn
79 It would therefore be inequitable for those amounts to remain in possession of the
System, or to be held for the benefit of Preston.
80. A constructive trust should be imposed on those amounts, and they should be held by
\

the System in trust for Anderson County and repaid to Anderson County.

FOR AN ELEVENTH CAUSE OF ACTION

81. The prior allegations of this Complaint are realleged as if they were stated fully herein.

82. Preston has been unjustly enriched by the Severance Agreement, at the expense of
Anderson County and its taxpayers.

83. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies recerved by them and/or paid by Anderson County

pursuant to the Severance Agreement, plus interest.

WHEREFORE, Anderson County asks that the Court.
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1. Rescind the Severance A greement and direct and order Preston to return to Anderson
County all funds paid to him or paid on his behalf in connection with the Severance Agreement;

2. Rescind the Sleverance Agreement, impose a trust on 'the amounts paid to the System
pursuant to the Severance A greement, and direct and order the System to return to Anderson
County all funds paid to it on Preston’s behalf in connection with the Severance Agreement;

3. Award Anderson County pre-judgment interest;

4. Enter judgment against the defendants and in favor of Anderson County consistent
herewith;

5. Grant Anderson County such other relief as the Court considers just and appropriate,

Respectfully submitted,

| Thsdou Sty

Carf F. Muller (No. 4131)

Frank S. Holleman III (No. 2564)

J. Theodore Gentry (No. 6403 8)

WYCHE, BURGESS, FREEMAN & PARHAM, P.A.
Post Office Box 728

Greenville, SC 29602-0728

Telephone: 864-242-8200

Facsimile: 864-235-8900

E-Mail: fholleman@wyche.com;
wlightsey@wyche.com; tgentry@wyche.com;

ATTORNEYS FOR PLAINTIFF

Date: November 12, 2009
Greenville, South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF ANDERSON )
)
Anderson County, South Carolina. ) Civil Action No 2009-CP-04-4482
)
)
Plaintiffs, )
)
vs. ) Defendant South Carolina Retirement
) System’s Answer and Cross-Claim Against
Joey Preston and the South Carolina ) Defendant Joey Preston
Retirement System. )
)
) 13
Defendants )

Defendant South Carolina Retirement System, named by Plaintif"s complaint only for

the purposes of recovering funds paid to 1t by Plaintiff on behalf of Defendant Preston, answers

the complaint of the Plaint:iff and alleges as follows

GENERAL RESPONSE
] Each and every allegation of Plainuff’s complaint not specifically admutted.
quahfied. or explamed is denied with strict proof demanded thereof

ANSWERING GENERAL ALLEGATIONS

(Denial)
2 'he allegations contained in paragraph 1 of the complaint are admitted
3 Defendant lacks sufficient information regarding the truthfulness of the

allegations contained in paragraph 2 of the complaint and must. therefore. deny them at this tme
4 The allegations contained n paragraph 3 of the complaint are admitted
3. The allegations contained in paragraphs 4 through 6 are not directed at Defendant

Thus, no answer 1s necessary  However. 1o the extent an answer may be required, Defendant.

4{ - hereby, denies said allegations at this time
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6. As to the allegations contained 1n paragraph 7 of the complaint, Defendant admits
only that $355,848 95 was paid to Defendant South Carolina Retirement System by or on behalf
of Defendant Joey Preston. The remainder of the allegations in paragraph 7 of the complaint are
denied as Defendant lacks sufficient information to form an opinion as to their truthfulness or the
allegations are not directed at Defendant South Carohina Retirement System and no answer is
necessary.

7 The allegations in paragraphs 8 through 28 of the complaint are denied as
Defendant lacks sufficient information to form an opinion as to their truthfulness or the
allegations are not directed at Defendant South Carolina Retirement System and no answer is
necessary.

8 Paragraph 29 is not an allegation and, therefore. no answer is necessary In any
event, to the extent that it 1s intended to be an allegation, Defendant lacks sufficient information
regarding the truthfulness of the allegations contained 1n paragraph 29 of the complaint and

must, therefore, deny them at this time

FOR A FIRST DEFENSE ASTO
PLAINTIFF'S FIRST CAUSE OF ACTION
(Denial)

9 In response to the allegations of paragraph 30 of the complaint, Defendant
repeats, realleges and incorporates by reference its responses (o paragraphs 1 through 29 of the
complamt. where relevant

10 The allegations contained in paragraphs 31 and 32 of the complaint are denued as
Defendant lacks sufficient information to form an opiniton as to theiwr truthfulness or the

allegations are not directed at Defendant South Caiolina Retirement System and no answer 1s

necessary
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FOR A FIRST DEFENSE AS
TO PLAINTIFF'S SECOND CAUSE OF ACTION
(Denial)

11, In response to the allegations of paragraph 33 of the complaint, Defendant
repeats. realleges and incorporates by reference 1ts responses 1o paragraphs 1 through 32 of the
complaint. where relevant.

12. The allegations in paragraphs 34 and 35 of the complaint are denied as Defendant
lacks sufficient information to form an opinion as to their truthfuiness or the allegations are not
directed at Defendant South Carolina Retirement System and no answer 1s necessary

FOR A FIRST DEFENSE AS
TO PLAINTIFF'S THIRD CAUSE OF ACTION
(Denial)

13 In response to the allegations of paragraph 36 of the complaint. Defendant
repeats, realleges and incorporates by reference its responses to paragraphs 1 through 35 of the
complaint. where 1elevant

14 The allegations in paragraphs 37 through 42 of the complant are denied as
Defendant lacks sufficient information to form an opimon as to thew truthfulness or the
allegations are not directed at Defendant South Carolina Retirement System and no answer 1s
necessary

FOR A FIRST DEFENSE AS
TO PLAINTIFF'S FOURTH CAUSE OF ACTION
(Denial)

13 In response to the allegations of paragraph 43 of the complaint. Defendant

repeats. realleges and incorporates by reference 1ts responses 1o paragraphs 1 through 42 of the

complamnt. where relevant

[OF]
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16. The allegations 1n paragraphs 44 through 49 of the complant are denied as
Defendant lacks sufficient information to form an opmion as to their truthfulness or the

allegations are not directed at Defendant South Carolina Retirement System and no answer 1s

necessary.
FOR A FIRST DEFENSE AS
TO PLAINTIFF'S FIFTH CAUSE OF ACTION
(Denial)
17. In response to the allegations of paragraph 50 of the complaint, Defendant

repeats, realleges and incorpoiates by reference 1ts responses to paragraphs 1 through 49 of the
complaint, where relevant

18 The allegations 1n paragraphs 51 through 57 of the complamnt are denmed as
Defendant lacks sufficient information to form an opimon as to their truthfulness or the

allegations are not directed at Defendant South Carohna Retirement System and no answer 1s

necessary
FOR A FIRST DEFENSE AS
TO PLAINTIFF'S SIXTH CAUSE OF ACTION
’ (Denial)
19 In response 1o the allegations of paragraph 58 of the complamnt. Defendant

repeals, realleges and incorpolates by reference its responses to paragraphs 1 through 57 of the
complamt, where 1elevant

20. The allegations 1 paragraphs 59 through 66 of the complamt are demed as
Defendant lacks sufficient information to form an opmion as to their truthfulness o1 the

allegations are not duected at Defendant South Carolina Retirement System and no answer 15

necessary
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FOR A FIRST DEFENSE AS
TO PLAINTIFF'S SEVENTH CAUSE OF ACTION
{Denial)

21. In response to the allegations of paragraph 67 of the complamnt, Defendant
repeats, realleges and incorporates by reference its responses to paragraphs 1 through 66 of the
complaint, where relevant

22. The allegations in paragraphs 68 through 70 of the complaint are denied as

Defendant lacks sufficient information to form an opmion as to their truthfulness or the

allegations aie not directed at Defendant South Carolina Retirement System and no answer 1s

necessary
FOR A FIRST DEFENSE AS
TO PLAINTIFF'S EIGHTH CAUSE OF ACTION
(Denial)
23, In response to the allegations of paragraph 71 of the complaint. Defendant

repeats, realleges and incorporates by refeience its responses to paragraphs 1 through 70 of the
complaint. wheie relevant

24, The allegations in paragraphs 72 and 73 of the complaint are denied as Defendant
lacks sufficient information to form an opinion as to therr truthfulness or the allegations are not
directed at Defendant South Carolina Retirement System and no answer 1s necessary

FOR A FIRST DEFENSE AS
TO PLAINTIFF'S NINTH CAUSE OF ACTION
(Denial)

25, In 1esponse to the allegations of paragraph 74 of the complamnt, Defendant

repeats, realleges and incorporates by refercnce its responses to paragraphs 1 through 73 of the

complaimt. where relevant
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26. The allegations in paragraphs 75 and 76 of the complaint are demed as Defendant
lacks sufficient information to form an opinion as to their truthfulness or the allegations are not
directed at Defendant South Carolina Retirement System and no answer 1s necessary.

FOR A FIRST DEFENSE AS
TO PLAINTIFF'S TENTH CAUSE OF ACTION
(Denial)

27 In response to the allegations of paragraph 77 of the complaint. Defendant
repeats. realleges and incorporates by reference its responses to paiagiaphs 1 through 76 of the
complaint. where relevant

28 Defendant lacks sufficient information regarding the truthfulness of the
allegations contained 1n paragraph 78 of the complaint and must. therefore, deny them at this
time

29 The allepations in paragraph 79 are demed

30 Defendant lacks sufficient information regarding the truthfulness of the

allegations contaned 1n paragraph 80 of the complaint and must. therefore, deny them at this

time
FOR A FIRST DEFENSE AS
TO PLAINTIFF'S ELEVENTH CAUSE OF ACTION
(Denial)
31 In response to the allegations of paragiaph 81 of the complamt. Defendant

repeats, realleges and incorporates by reference 1ts responses to paragraphs 1 through 80 of the
complaint. where relevant
32. Defendant lacks sufficient nformation regaiding the truthfulness of the

allegations contained m paragraph 82 of the complaint and must. therefore. deny them at this

tame
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~ 33. The Defendant demes the allegations contained paragraph 83 to the extent it
alleges that Defendant South Carolina Retirement System should return any money received
from either Plaintiff or Defendant Joey Preston. As to any and all other allegations contained in
paragraph 83. Defendant lacks sufficient information regarding their truthfulness and must.
therefore, deny them at this time.
FOR A SECOND DEFENSE AS

TO ALL CAUSES OF ACTION
(Failure To State a Claim)

34 Each and every allegation of Defendant’s answer 1s realleged herein as 1if set forth
verbatim.
35 Plainuff's complaint fails to state sufficient facts to constitute a cause of action

against Defendant.

FOR A THIRD DEFENSE AS
TO ALL CAUSES OF ACTION

(sovereign immunity)

36. Each and every allegation of Defendant’s answer is realleged herem as if set forth
verbatum
37. Plaintiif's complaint fails to state sutficient facts to constitute a cause of action

against Defendant becausc the claims are barred as a matter of law by the doctrine of soverelgn

ummunity.

FOR A FOURTH DEFENSE AS TO ALL CAUSES OF ACTION
AND BY WAY OF A FIRST CROSS-CLAIM AGAINST DEFENDANT JOEY PRESTON
(S.C. Code Ann. Section 9-1-1510)
38 Defendant 1s an agency of the State of South Carolina admimstering the

retirement plans for employees of state agencies. political subdivisions and other governmental

Q bodies participating as employers in the retirement plans.
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39 The Plamntiff Anderson County. a body politic and corporate and a political
subdivision of the State of South Carolina, established and existing pursuant to the Constitution
and laws of South Carolina

40 Upon mformation and belief. Defendant Joey Preston is a resident and citizen of
Anderson County, South Carolina

41. This Court has jurisdiction over the parties and subject matter of this action.

42, Defendant Joey Preston is a retired member of the Defendant South Carolina

Retirement System.

43, Defendant Joey Preston’s date of retirement with the Defendant South Carolina
Retirernent System 1s January 3. 2009. and Defendant Joey Preston retired with 29 years. 9
months and 10 days of service credit with the Defendant South Carolina Retirement System.

44, Defendant Joey Preston has received a monthly retirement benefit from the
Defendant South Carolina Retirement System of approximately $7.300.00 per month since his
retirement date and he will continue to receive said benefit, plus cost of living adjustme\ms for
life assuming Defendant Joey Preston’s status with Defendant South Carolina Retirement System
remains unchanged

45. Defendant Joey Presloﬁ's retirement benefit received from the Defendant South
Carolina Retirement System 1s based. 1n large part. on the amount of service credit he has with
the Defendant South Carolina Retirement System

46. From November 19. 2008 thiough December 23. 2008, Defendant Joey Preston

purchased a total of 7 years 7 months and 23 days of service credit with the Defendant South

Carolina Retirement System at a total cost of $355.848 95. Upon information and belief, the
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purchase cost of $355.848 95 was paid by Plamtiff on Defendant Joey Preston’s behalf as 1s
specifically allowed by S.C. Code Ann. Section 9-1-1140(1)

47, The 7 years, 7 months and 23 days of service credit purchased on Defendant Joey
Preston’s behalf are included in the his 29 years, 9 months and 10 days of service credit upon
which his monthly retirement benefit is based. In fact. if the 7 years. 7 months and 23 days of
service credit purchased on Defendant Joey Preston’s behalf were removed from his total,
Defendant Joey Preston would not have the 28 years of service credit necessary for retirement at
his age as required by S.C. Code Ann Section 9-1-1510

48.  Upon information and belief, the $355,848 95 paid by the Plaint:ff on Defendant
Joey Preston’s behalf for the purchase of 7 years. 7 months and 23 days of service credit is
mncluded 1n the sum sought to be 1'ecover‘ed from the Defendant South Carolina Retirement

System by the Plaintiff in this matter

49 Should the Plainuff prevail in this mattes and Defendant South Carolina
Retirement System be required to repay the Plaintiff. the Defendant’s service purchase of 7
years. 7 months and 23 days of service credit will be rescinded  Upon such a rescission,
Defendant Joey Preston’s service credit with the Defendant South Carolina Retirement System
will be reduced by 7 years, 7 months and 23 days and he will no longer be eligible to retire
pursuant to S C Code Ann. Section 9-1-1510 and receive a retirement benetit and, 1n fact, will
have been ineligible since his retirement date of January 3. 2009

50. Upon the rescission of the above mentioned service credit purchase. thé
Defendant Joev Preston will have been ineligible to retire and will have improperly received a

monthly 1etrement benefit from the Defendant South Carolina Retirement System of

approximately $7.300.00 per month from his retirement date of January 3, 2009
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51, Defendant South Carolina Retirement System asks that, should the Court grant the
Plamtiff’s requested relief. the Court also direct the Defendant Joey Preston to return to the
Defendant South Carolina Retirement System all retirement benefits improperly received. plus

mterest

FOR A FIFTH DEFENSE AS TO ALL CAUSES OF ACTION
AND BY WAY OF A SECOND CROSS-CLAIM AGAINST DEFENDANT JOEY
PRESTON
(S.C. Code Ann. Section 9-1-1670)

52 Defendant South Carolina Retirement Systems repeats and re-alleges the
allegations of the First Cross-Claim as 1f repeated herein verbatim.

53 Should the Plaintiff prevail necessitating the rescission of the above mentioned
service credit purchase on Defendant Joey Pl-estor;’s behalf, the Defendant Joey Preston will
have been ineligible to retire and will have improperly received a monthly retirement benefit
from the Defendant South Carolina Retirement System of approximately $7,300.00 per month
from his retirement date of January 3, 2009,

54, Section 9-1-1670 of the South Carolina Code of Laws provides that. should an
error or change 11 a member’s record result in that member receiving more of a benefit than he
would have been“émilled to receive but for the error. the South Carohna State Budget and
Control Board. acting through the South Carolina Retirement Systems. shall conect the error,

55. Defendant South Caiolina Retirement System asks that. should the Court grant the
Plamntiff”s requested relief. the Court also direct, pursuant to S.C. Coc'ie Ann Section 9-1-1670.

the Defendant Joey Preston to return to the Defendant South Carolina Retirement System all

retirement benefits improperly received. plus interest
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FOR A SIXTH DEFENSE AS TO ALL CAUSES OF ACTION
AND BY WAY OF A THIRD CROSS-CLAIM AGAINST DEFENDANT JOEY
PRESTON
(Unjust Enrichment)

56.  Defendant South Carolina Retirement Systems repeats and re-alleges the
allegations of the First and Second Cross-Claims as if repeated heremn verbatim.

57.  Should the Plaintiff prevail necessitating the rescission of the above mentioned
service credit purchase on Defendant Joey Preston’s behalf. the Defendant Joey Preston will
have been unjustly enriched as he will have been ineligible to retire and will have improperly
received a monthly retirement benefit from the Defendant South Carolina Retirement System of
approximately $7.300 00 per month from his retirement date of January 3. 2009.

S8. Defendant South Carolina Retirement System asks that, should the Court grant the
Plaintiff’s requested relief. the Court also direct the Defendant Joey Preston to return to the
Defendant South Carolina Retirement System all retirement benefits improperly received, plus

mterest
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WHEREFORE., Defendant prays that Plainuff's complaint be dismissed, or, if

Plaintiff’s rehef should be granted, that Defendant be awarded judgment on its Cross-Claim as

follows.

1. Defendant Joey Preston be ordered to return to the Defendant South
Carolina Retirement System all retirement benefits improperly received.
plus mterest

2. For such other relief as the Court may deem just and proper.

David K. Avant  /
Managing Legal Counsel
Justin R Werner
Legal Counsel
South Carolina Budget and Control Board,
South Carolina Retirement Systems
Post Office Box 11960
) Columbia, South Carolina 29211-1960
Phone: (803) 737-6898 Fax: (803) 737-7746
January &, 2010
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STATE OF SOUTH CAROLINA )
) INTHE COURT OF COMMON PLEAS

COUNTY OF ANDERSON )
Anderson County. ) Civil Action No. 2009-CP-04-4482
)
Plaintiff, )
)
VS. )
) ANSWER & COUNTERCLAIMS TO
Joey Preston and the South Carolina ) PLAINTIFE'S COMPLAINT
Retirement System, ) & CO-DEFENDANT'S CROSSCLAIMS
)
Defendants. )
)

The Defendant, Joey Preston ("Preston"), responding to the Complaint of Anderson
County ("County") and bringing counterclaims against the County would show the Court as
follows:

FOR A FIRST DEFENSE
(In Response to the Allegations Contained in the Complaint)

1. Preston denies all allegations in Plaintiff's Complaint, which are not specifically
answered or modified. Preston admits the allegations contained in Paragraph 1 of the Complaint.

2, Preston admits the allegations contained in Paragraph 2 of the Complaint.

3. Preston admits so much of the allegations contained in Paragraph 3 of the
Complaint, without conceding the truth of such statement, that the County's stated purpose for
joining the System is as described in Paragraph 3 of the Complaint. The rest of the allegations of
Paragraph 3 are denied.

4. Preston admits the allegations contained in Paragraph 4 of the Complaint.

5. In response to Paragraph 5. Preston admits the County did anticipatorily breach
his contract as County Administrator, that Preston pursued his legal options. and such claims

were presented to the County by Preston. through counsel
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6. In response to Paragraph 6, Preston admits, upon information and belief, the
County referred his claims to the Personnel Committee. In further response, Preston has
insufficient information to admit or deny allegations concerning the inner workings of the
County's Personnel Committee. However, Preston admits the County retained and was
represented by outside legal counsel. All remaining allegations are. therefore. denied.

7. In response to Paragraph 7. Preston craves reference to the record of the
November 18, 2008 council meeting. To the extent Paragraph 7's allegations differ from the
same, they are denied.

8. [n response to Paragraph 8, Preston admits Michael Thompson served, for a
period, as the Chair of Anderson County Council. In relation to the balance of Paragraph 8,
Preston craves reference to the record of the November 18, 2008 council meeting. To the extent
Paragraph 8's allegations differ from the same, they are denied.

9. In response to Paragraph 9, Preston admits the County, by a majority vote, duly
and validly approved the Severance Agreement and Release of all Claims ("the Severance
Agreement") cited in the paragraph. As to the paragraph's remaining allegations, Preston craves
reference to the record of the November 18, 2008 council meeting. To the extent the allegations
differ from the same, they are denied.

10. In response to Paragraph 10, Preston craves reference to the Severance Agreement
cited in the paragraph. To the extent the allegations contained in the paragraph differ from the
same, they are denied.

1. Preston denies the allegations contained in Paragraph 11 of the Complaint,
including subparts (a) through (c).

12 Preston denies the allegations contained in Paragraph 12 of the Complaint.

o
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13. Preston denies the allegations contained in Paragraph 13 of the Complaint.

14, Preston has no way of knowing Thompson's state of mind or intent. Preston
admits Thompson was defeated in his run for re-election but denies, upon information and belief,
the remaining allegations contained in Paragraph 14 of the Complaint.

15. In response to Paragraph 15, Preston admits that certain expenses submitted by
Thompson were approved for payment by the County, as they were with all council members
With respect to the specific time, date, and purpose of those expenses, Preston craves reference
to the documents supporting the requested reimbursement, which are in the County's possession.
To the extent the County's allegations differ from the same, they are denied.

16. In response to Paragraph 16, Preston has no way of knowing Thompson's state of
mind or intent with respect to comments he may or may not have made to the media. Preston,
therefore, cannot admit or deny whether Thompson made false statements to the Anderson
Independent Mail. To the extent a response is required, Preston denies the allegations. In further
response, Preston does admit that he would not have corrected Thompson's statements to the
media, assuming he had even known about them, because he would not be in a position to
ascertain the veracity of the same.

17. In response to Paragraph 17, Preston admits Thompson submitted several
applications for County employment at differing times. Preston denies Thompson's potential
employment by the County had any relationship to his Severance Agreement. To the extent the
allegations in Paragraph 17 differ from the same, they are denied.

18. In response to Paragraph 18, Preston has insutticient information to admit or deny

whether Thompson had read the Severance Agreement or not prior to voting on the same. As
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such, Preston can neither adnut nor deny the allegations contained in Paragraph 18. To the
extent a response is required, Preston denies the same due to a lack of personal information.

19. [n response to Paragraph 19. Preston admits Thompson applied to be hired as a
County employee. With respect to the dates of such applications. Preston craves reference to the
corresponding employment applications and postings. To the extent the Plaintiff's allegations
differ from the same, they are denied. Preston further admits that Michael Cunningham later
expressed reservations about hiring Thompson.  All remaining allegations contained in
Paragraph 19 are denied.

20. In response to Paragraph 20. Preston admits Thompson was hired by the County.
All remaining allegations contained in Paragraph 20 are denied.

21. In response to Paragraph 21, Preston admits he approved a training advance to
Thompson, consistent with the treatment of all council members.

22, In response to Paragraph 22, Preston has insufficient information to admit or deny
the allegations contained in the same. To the extent a response is required, the allegations
contained in Paragraph 22 are denied.

23. In response to Paragraph 23, Preston admits the County paid for training for
Thompson beginning in August of 2008. As to the specific date and type of training, Preston
craves reference to the documents supporting the reimbursement. which are in the County's
possession. To the extent the County's allegations differ from the same, they are denicd.

24. In response to Paragraph 24, Preston did not specifically inform Council of

Fhompson's reimbursements or the reimbursements of any council member or emplosce.

Thompson's employment application and reimbursements have no relationship to Preston's
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Severance Agreement. Further, such documents were readily available to the Council and the
public.

25.  Inresponse to Paragraph 25. Preston is informed and believes Councilman Wilson
was the Chair of the Personnel Committee. Preston has insufficient information to admit or deny
the inner workings of the Personnel Committee. To the extent Paragraph 25 relates to the same,
and to the extent a response is required, Preston denies the same. With respect to Councilman
Wilson's votes and participation in public meetings, Preston craves reference to the record of
those meetings. To the extent the allegations contained in Paragraph 25 differ from the same,
they are denied.

26. In response to Paragraph 26, Preston craves reference to the contract referenced in
the paragraph. To the extent the paragraph's allegations differ from the same, they are denied.

27, In response to Paragraph 27. Preston craves reference to the contract cited in the
paragraph. To the extent the allegations contamned in the paragraph difter from the same, they
are denied. Preston denies any relationship existed between the contract (with the company of
Wilson's adult daughter) and his Severance Agreement or the negotiation thereof.

28. In response to Paragraph 28, Preston craves reference to the contract cited in the
paragraph. To the extent the paragraph's allegations differ from the same, they are denied.

29. Preston admits the allegations contained in Paragraph 29 of the Complaint.

30. In response to Paragraph 30, Preston's prior responses are realleged as if they

were stated fully herein.

31. Preston denies the allegations contained in Paragraph 31 of the Complaint.
32. Preston denies the allegations contained in Paragraph 32 of the Complaint.
5
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33. In response to Paragraph 33, Preston's prior responses are realleged as if they
were stated fully herein.

34, Preston denies the allegations contained in Paragraph 34 of the Complaint.

35.  Preston denies the allegations contained in Paragraph 35 of the Complaint.

36. In response to Paragraph 36, Preston's prior responses are realleged as if they
were fully stated herein.

37. In response to Paragraph 37, Preston admits that as County Admunistrator, he
owed various duties to Anderson County. The scope and contours of such duties are matters of
law. To the extent the paragraph's allegations differ from the same, they are denied.

38. Preston denies the allegations contained in Paragraph 38 of the Complaint.

39, In response to Paragraph 39, Preston denies that any of the allegations pertaining
to Thompson or the company of Wilson's daughter had any relationship to the approval of his
Sevcrance Agreement.

40, In response to Paragraph 40, Preston admits that he did not correct any statements
made by Thompson to any media outlet and would further show that, had he known about the

statements at the time, he would not have known the veracity of such statements.

41, Preston denies the allegations contained in Paragraph 41 of the Complaint.
42, Preston denies Paragraph 42 of the Complaint,
43. In response to Paragraph 43, Preston's prior responses are realleged as if they

were fully stated herein.

44, Preston denies the allegations contained in Paragraph 44 of the Complaint.

43. Preston denies the allegations contained in Paragraph 45 of the Complaint.

46. Preston denies the allegations contained in Paragraph 46 of the Complaint.
6
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47. Preston denies the allegations contained in Paragraph 47 of the Complaint.

48. Preston denies the allegations contained in Paragraph 48 of the Complaint.
49, Preston denies the allegations contained in Paragraph 49 of the Complaint.
50. In response to Paragraph 50, Preston's prior responses are realleged as if they

were fully stated herein.

51. Preston denies the allegations contained in Paragraph 51 of the Complaint
52. Preston denies the allegations contained in Paragraph 52 of the Complaint
53. Preston denies the allegations contained in Paragraph 53 of the Complaint.
54, Preston denies the allegations contained in Paragraph 54 of the Complaint.
55. Preston denies the allegations contained in Paragraph 55 of the Complaint.

56. Preston denies the allegations contained in Paragraph 56 of the Complaint.
57. Preston denies Paragraph 57 of the Complaint.
38. In response to Paragraph 58, Preston's prior responses are realleged as if they

were fully stated herein,

59. Preston denies the allegations contained in Paragraph 59 of the Complaint
60. Preston denies the allegations contained in Paragraph 60 of the Complaint.
61. Preston denies the allegations contained in Paragraph 61 of the Complaint.
62. Preston denies the allegations contained in Paragraph 62 of the Complaint.
63. Preston denies the allegations contained in Paragraph 63 of the Complaint.
64, Preston denies the allegations contained in Paragraph 64 of the Complaint.
635. Preston denies the allegations contained in Paragraph 65 of the Complaint.

66. Preston denies Paragraph 66 of the Complaint

000115



67.

In response to Paragraph 67, Preston's prior responses are realleged as

were fully stated herein.

68.

69.

70.

71.

Preston denies the allegations contained in Paragraph 68 of the Complaint.
Preston denies the allegations contained in Paragraph 69 of the Complaint.
Preston denies the allegations contained in Paragraph 70 of the Complaint.

In response to Paragraph 71, Preston's prior responses are realleged as

were fully stated herein,

72.
73.
74,

were fully stated herein.

76.

77.

75.

Preston denies the allegations contained in Paragraph 72 of the Complaint.
Preston denies the allegations contained in Paragraph 73 of the Complaint.
In response to Paragraph 74, Preston's prior responses are realleged as
Preston denies the allegations contained in Paragraph 75 of the Complaint.
Preston denies the allegations contained in Paragraph 76 of the Complaint.

In response to Paragraph 77, Preston's prior responses are realleged as

were fully stated herein.

78.

79.

80.

8l

Preston denies the allegations contained in Paragraph 78 of the Complaint.
Preston denies the allegations contained in Paragraph 79 of the Complaint.
Preston denies the allegations contained in Paragraph 80 of the Complaint.

In response to Paragraph 81, Preston's prior responses are realleged as

were fully stated herein.

82.

3.

8.

Preston denies the allegations contained in Paragraph 82 of the Complaint.
Preston denies the allegations contained in Paragraph 83 of the Complaint.

Preston denies the allegations contained in the prayer for relief,
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85.

FOR A SECOND DEFENSE
(As to All Claims Alleged by the South Carolina Retirement System)

Preston denies all allegations in Co-Defendant South Carolina Retirement

System's ("SCRS") Answer which relate to him and which are not specifically answered or

modified or which conflict with any of Preston's responses to the County's Complaint. Preston

admits the allegations contained in Paragraph 38 of SCRS' Answer.

86.

87.

88.

89.

90.

91.

92,

93.

94.

95,

Preston admits the allegations contained in Paragraph 39 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 40 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 41 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 42 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 43 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 44 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 45 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 46 of the SCRS' Answer.
Preston admits the allegations contained in Paragraph 47 of the SCRS' Answer.

Preston denies the allegations contained in Paragraph 48 of the SCRS' Answer as

the County is not entitled to relief against Preston.

96.

97.

98.

99.

Preston denies the allegations contained in Paragraph 49 of the SCRS' Answer.
Preston denies the allegations contained in Paragraph 50 of the SCRS' Answer.
Preston denies the allegations contained in Paragraph 51 of the SCRS' Answer.

In response to Paragraph 32 of SCRS' Answer, Preston's prior responses are

realleged as if they were stated fully herein.

100.

Preston denies the allegations contained in Paragraph 53 of SCRS' Answer.
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101. In response to Paragraph 54 of SCRS' Answer. Preston craves reference to the
statute cited in the paragraph. To the extent the allegations contained in Paragraph 34 differ
from the same. they are denied.

102.  Preston denies the allegations contained in Paragraph 55 of SCRS' Answer.

103.  In response to Paragraph 56 of SCRS' Answer, Preston's prior responses are
realleged as if they were stated fully herein.

104, Preston denies the allegations contained in Paragraph 57 of the SCRS' Answer.

105.  Preston denies the allegations contained in Paragraph 58 of the SCRS' Answer.

106.  Preston denies the allegations contained in the SCRS' prayer for relief,

FOR A THIRD DEFENSE
(Failure to State a Claim)

L07.  Preston's prior responses are realleged as if they were stated fully herein.
108.  Some or all of the claims asserted in the County's Complaint or in SCRS' cross-
claims fail to state a claim upon which relief can be granted.

FOR A FOURTH DEFENSE
(Estoppel)

109.  Preston's prior responses are realleged as if they were stated fully herein.
110.  Some or all of the claims asserted in the County's Complaint or in SCRS' cross-
claims are barred by the doctrine of estoppel.

FOR A FIFTH DEFENSE
(Unclean Hands)

L1, Preston's prior responses are realleged as it they were stated fully herein.
112, Some or all of the claims asserted in the County's Complaint or i1 SCRS' cross-

claims are barred by the doctrine of unclean hands,

10
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FOR A SIXTH DEFENSE
(Ratification)

[13.  Preston's prior responses are realleged as if they were stated fully herein.
I[14.  Some or all of the claims asserted in the County's Complaint or in SCRS' cross-
claims are barred by the doctrine of ratification.

FOR A SEVENTH DEFENSE
(Release)

I15. Preston's prior responses are realleged as if they were stated fully herein.
116.  Some or all of the claims asserted in the County's Complaint or in SCRS' cross-
claims are barred by the doctrine of release.

FOR AN EIGHTH DEFENSE
(No Private Right of Action)

117. Preston's prior responses are realleged as if they were stated fully herein.
I18. Some or all of the claims asserted in the County's Complaint or in SCRS' cross-
claims are predicated upon statutes which do not create a private right of action.

FOR A NINTH DEFENSE
(Baird Doctrine)

I19. Preston's prior responses are realleged as if they were stated fully herein.
120.  Some or all of the claims asserted in the County's Complaint or in SCRS' cross-

claims are barred by the holding of Baird et a/_v. Charleston County, 333 S.C. 519, 511 S.E.2d

69 (1999).

FOR A TENTH DEFENSE AND BY WAY OF COUNTERCLAIM
(Breach of Contract Against the County)

121. Preston's responses are realleged as if they were stated fully herein.

122. The County and Preston executed a Severance Agreement.

11
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123. . The Severance Agrcement was duly authorized and executed on behalf of the

&
3.

124, The Severance Agreement constituted a valid and binding contract between the
parties.

125. The County breached the Severance Agreement by filing the instant lawsuit. In
pertinent part. the Severance Agreement states:

The County agrees and hereby covenants irrevocably never to make
any claim or demand, or commence, cause or permit to be instituted or
prosecuted, any claim, charge, proceeding, or action at law or in equity
against Mr. Preston, his heirs, legal representatives, or assigns, by
reason of any claim, demand, or cause of action which the County may
now have, or may hereinafter acquire, relating to Mr. Preston's
employment with the County or his actions as an employee on behalf
of the County, expressly including, but not limited to, all actions taken
by Mr. Preston within the scope and course of his employment as
County Administrator.

(Severance Agreement, §8.)

126.  The County's lawsuit breached Paragraph 8 of the Severance Agreement causing
Preston to sustain significant damages including the costs, attorney's fees, and other expenses
reasonably attributable to the defense of this action.

127.  The County's breach of Paragraph 8 of the Severance Agreement has also
impaired Preston's ability to gain alternate employment, which has legally and factually caused
him to sustain substantial damages.

128.  Accordingly. Preston is entitled to recover all actual, consequential, and other
damages proximately flowing from the County's breach of the Severance Agreement,

FOR ANELEVENTH DEFENSE AND BY WAY OF COUNTERCLAIM
(Breach of Employment Agreement Against the County)

7R 129.  Preston's responses are realleged as 1f they were fully stated herein.

12
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130.  Alternatively. if the Court rules the Severance Agreement as unenforceable for
some reason, then such agreement lacks effect and Preston should be entitled to recover for the
County's prior anticipatory breach ot his employment contract.

131, The County and Preston entered into an Employment Agreement in 1998.

132, The Employment Agreement constituted a valid and binding contract.

133. In August of 2008, the County, by and through some of its sitting council
members acting in concert with council members-elect, decided that they would discharge
Preston from his position as County Administrator.

134, No cause supported a discharge of Preston from his position as County
Administrator. At the time, Preston's Employment Agreement did not expire for another several
years.

135. The County anticipatorily breached Preston's employment contract by virtue of
these actions. The anticipatory breach of Preston's contract caused Preston to execute the
Severance Agreement with the County

136.  The County now claims the Severance Agreement constitutes a null and void
agreement.

137. It for some reason the Court accepts this position, which it should not. Preston is
entitled to recover on his original breach of contract claim against the County.

138.  Preston has sustained substantial damages as a result of the County's breach of

both lis Employment Agreement and Severance Agreement.

13
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WHEREFORE, having tully answered the Plaintiff's Complaint and SCRS' cross-claims,

Preston would respectfully request that an Order be entered which provides for the following
reliet:

A, For the Complaint to be dismissed as to Preston, with prejudice:

B. For actual. consequential, incidental and special damages incurred due to the
County's actions:

C. For the costs, fees, and expenses associated with Preston's defense against this
civil action, including a reasonable amount of attorneys' fees: and.

D. For such other legal or equitable relief as the Court deems just and proper.

NELSON MULLINS RILEY & SCARBORQUGH LLP

N

Lane W./Davis

SC Bar No. 68796

E-Mail: lane.davis@nelsonmuliins.com
104 South Main Street / Ninth Floor
Post Office Box 10084 (29603-0084)
Greenville, SC 2960]

(864) 250-2300

- AND -

Candy M. Kern-Fuller, Esq.

SC Bar No. 011392

E-Mail. Candy@UpstateLawGroup.com
UPSTATE LAW GROUP, LLC

200 East Main Street

Easley, SC 29640

(864) 855-3114

Attorneys for Defendant Joey Preston

Greenville, South Carolina
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STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

Anderson County, South Carolina,

Plaintiff,

IN THE COURT OF COMMON PLEAS

C.A. NO. 2009-CP-04-4482

v. REPLY TO COUNTERCLAIM

Joey Preston and the South Carolina
Retirement System,

Defendants.

Jury Trial Demanded

Plaintiff Anderson County, South Carolina (“Plaintiff”) hereby replies to the

Counterclaims of defendant Joey Preston (“Preston”) as follows. Paragraph references are to the

paragraph numbers of Defendant’s Answer and Counterclaims to Plaintiff’s Complaint & Co-

Defendant’s Crossclaims (“Counterclaim”).

FOR A FIRST DEFENSE

1. Plamtiff denies each and every allegation of the Counterclaim except as specifically and

expressly admitted herein.

2. Inresponse to the allegations of Paragraph 121, Plaintiff reiterates the allegations of its

Complaint.

3. Plaintiff admits so much of Paragraph 122 as alleges that both Preston and persons

purporting to act on behalf of Plaintiff executed a document dated November 18, 2008

and entitled “Severance Agreement and Release of Claims.” Plaintiff denies the

remaining allegations of Paragraph 122

4. Plaintiff denies the allegations of Paragraphs 123-128.
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5. Inresponse to the allegations of Paragraph 129, Plaintiff reiterates the allegations of its

Complaint and the foregoing responses.

6. Plaintiff denies the allegations of Paragraph 130, and specifically denies that Preston is
entitled to any recovery and that his employment contract was anticipatorily breached.

7. Inresponse to Paragraph 131, Plaintiff admits Anderson County and Preston signed a
document styled as an employment agreement for Preston. Plaintiff denies the remaining
allegations of Paragraph 131.

8. Plaintiff denies the allegations of Paragraphs 132-135.

5. In response to Paragraph 136, Plaintiff admits that it contends the Severance Agreement
is null and void. Plaintiff denies the remaining allegations of Paragraph 136.

10. Plaintiff denies the allegations of Paragraphs 137-138.

11. Plaintiff denies that Preston is entitled to the relief sought in the Prayer or elsewhere in

the Answer and Counterclaim.

FOR A SECOND DEFENSE

12. The Counterclaims fail to state a claim upon which relief can be granted.

FOR A THIRD DEFENSE

13. Preston’s Counterclaim for Breach of Employment Agreement is not ripe for resolution.

FOR A FOURTH DEFENSE

14. The Severance Agreement is void and unenforceable, and should be rescinded, for the

reasons set forth in Plaintiff’s Complaint.

FOR A FIFTH DEFENSE

o
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15.

16.

17.

18.

19.

Plaintiff’s conduct in obtaining and inducing the Severance Agreement violated his
Employment Agreement and was in bad faith, and otherwise constituted unclean hands

and bars any recovery under his employment agreement.

FOR A SIXTH DEFENSE

Plaintiff did not terminate Preston’s employment. Instead, Preston voluntarily resigned
in exchange for the Severance Agreement, which was obtained through his misconduct.
Plaintiff did not breach the Employment Agreement.

FOR A SEVENTH DEFENSE

Preston’s own conduct, as alleged in the Complaint and in this Reply, estops him from
recovering under his Employment Agreement, and waives any such recovery.

FOR AN EIGHTH DEFENSE

The Employment Agreement between Preston and Anderson County was illegal, void or
voidable for violation of public policy, and unenforceable because its term exceeded the
maximum term allowed by law. In the further alternative, that Employment Agreement

was terminable at will.

FOR A NINTH DEFENSE

To the extent that Preston has damages — which Plaintiff expressly denies — Preston has

failed to mitigate his damages.

WHEREFORE, having fully answered Preston’s Counterclaims, Plaintiff respectfully

requests:

(D) That Preston’s Counterclaims be dismissed with costs;
@) that Plaintiff be awarded attorneys’ fees; and

3 such other and further relief as the Court deems just and proper.

(8%
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Date: September 7, 2010
Greenville, South Carolina

Respectfully submitted,

(. Dhasdony M

Car}F. Muller (No. 4131)

Frank S. Holleman III (No. 2564)

J. Theodore Gentry (No. 64038)

WYCHE, BURGESS, FREEMAN & PARHAM, P.A.

Post Office Box 728

Greenville, SC 29602-0728

Telephone: 864-242-8200

Facsimile: 864-235-8900

E-Mail: emuller@wyche.com; fholleman@wyche.com;

tgentry@wyche.com;

ATTORNEYS FOR PLAINTIFF
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STATE OF SOUTH CAROLINA

COUNTY OF ANDERSON

Anderson County, South Carolina,
Plaintiff,
V.

Joey Preston and the South Carolina
Retirement System,

Defendants.

IN THE COURT OF COMMON PLEAS

FOR THE TENTH CIRCUIT

C.A. NO. 2009-CP-04-4482

AMENDED
COMPLAINT

Jury Trial Demanded

The plaintiff, Anderson County, South Carolina complaining of the defendants, shows the

Court as follows:

1. The plaintiff 1s the County of Anderson, a body politic and corporate and a political

subdivision of the State of South Carolina, established and existing pursuant to the Constitution

and laws of South Carolina.

2. The defendant Joey Preston is, upon information and belief, a resident of Anderson

County, South Carolina.

3. The defendant South Carolina Retirement System (the “System”) is a state agency or

entity with its principal place of business in Columbia, South Carolina. It is made a defendant

only for the purposes of recovering funds paid to it by Anderson County on behalf of the

defendant Preston.

4. For a period of time on and before November 30, 2008, Preston was the county

admunistrator for Anderson County.
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5. After challengers won elections for county council in Anderson County in 2008, the
defendant Preston presented claims to Anderson County, making the contention that his contract
as county administrator had been “anticipatorily breached.”

6. On October 21, 2008, Anderson County Council referred Preston’s claims to a
personnel committee chaired by County Councilman Ron Wilson. Council Member Willie
Horton McAbee was also a member of the personnel committee. Under Chairman Wilson’s
leadership, the Personnel Committee negotiated through legal counsel with Preston’s attomney.

7. At a County Council meeting on November 18, 2008, prior to the new County Council
majority taking office in January 2009, Councilman Wilson made a motion that the Council
approve a Severance Agreement and Release of All Claims (the “Severance Agreement”) with
Preston awarding him over $1.1 million. Of that sum $ 780,575.00 was paid to Preston directly
(and/or to tax authorities on his behalf) and $359,258.00 was paid to the System on his behalf. A
video of the relevant portions of the County Council meeting is attached as Exhibit A.

8.  The Chair of Anderson County Council was Michael Thompson. He presided over the
consideration and debate of Mr. Wilson’s motion and refated motions and made rulings related to
the debate and motions.

9.  The Anderson County Council approved the Severance Agreement and the payment of
$1.1 million to and for Preston by a divided vote The Chair, Mr. Thompson, the Chair of the

Personnel Committee, Mr. Wilson, and Mr. McAbee voted for the Severance Agreement and the

payment of over $1.1 million to and for Preston. They also voted for additional motions

favorable to the approval of the Severance Agreement.
10. The Severance Agreement provided that Preston would no longer be Anderson County

admunistrator as of November 30, 2008, and Preston agreed to relinquish that position at the end
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of business on November 30, 2008. Thereafter, until December 31, 2008, Preston was to
continue as a full-time consultant assisting the acting/interim administrator.

11.  As shown by the attached email correspondence (Exhibit B), Preston breached the
Severance Agreement and his fiduciary duties to Anderson County by falsely back-dating
Anderson County records relating to financial benefits for Heather Jones, then the assistant
county administrator for economic development, and by acting as county administrator on
December 1, 2008:

a. Preston participated with Heather Jones in creating a back-dated memo, falsely
dated October 16, 2006, providing that she would be provided a county SUV for her use,
including personal uses, and on December 1, 2008, transmitted that memo or caused that memo
to be transmitted to authorize such use,

b. Preston participated with Heather Jones in creating a back-dated memo, falsely
dated October 16, 2006, providing that Anderson County would pay for the cost of Heather
Jones’ attending certain classes, and on December 1, 2008, transmitted that memo or caused that
memo to be transmitted to authorize such use;

c. On December 1, 2008, Preston participated with Heather Jones in creating a back-
dated letter approving travel to Germany by Heather Jones at Anderson County’s expense.

12.  Unbeknownst to the public and at least some members of Anderson County Council,
during 2008 and while the Anderson County Council was considering Preston’s claims for
severance payments in excess of $1 million, Preston was engaged in conversations with
Chairman Thompson about hiring him as a county employee

13.  Further, during 2008, Preston granted Thompson special consideration in connection

with his desire to be hired as a county employee.
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14. Thompson had not planned to run for re-election, but at Preston’s request, ran for re-
election. He was defeated. He continued to pursue with Preston his desire for a county job.

15. During 2008, Preston approved Thompson’s attending training for his anticipated
county job at Anderson County’s expense, including hotels, meals, and mileage, both before and
after County Council’s consideration of Preston’s claims and Severance Agreement.

16. In June of 2008, Thompson falsely told the Anderson Independent newspaper that he
had no intention of becoming a county employee. Preston did not correct that false statement.

17. Thompson was under consideration by Preston for county employment at the time the
County Council considered Preston’s claims for over $1 million, at the time the County Council
considered and voted to enter into the Severance Agreement, at the tune Chairman Thompson
presided over the consideration of Preston’s Severance Agreement by County Council, and at the
time that Chairman Thompson voted for the Severance Agreement, for the payments to and for
Preston, and for related motions.

18. Thompson voted for this Severance Agreement and payments of over $1.1 million to
and for Preston without ever reading the Severance Agreement.

19. On November 19, the day following the County Council vote granting Preston
payments of over $1.1 million, Thompson went to county administrator-designate Michael
Cunningham to be hired as a county employee. Cunningham refused to hire Thompson, stating
that his hiring would constitute a conflict of interest because Thompson had voted for Preston’s
Severance Agreement.

20. Preston, however, was still the Anderson County administrator. He rejected

Cunningham’s conclusion and informed Thompson that he would be hired.
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21. On November 26, 2008, Thompson received an advance of over $2700 from Anderson
County, personally approved by Preston four days before Preston’s employment as county
administrator ended.

22. Subsequently, after Thompson ceased to be a member of Anderson County Council,
then-County Administrator Cunningham personally paid for Thompson’s health insurance
premiums.

23. After the County Council vote on November 18, 2008, Thompson received training at
Anderson County expense, with Preston’s approval.

24. Preston did not inform the entire Council of his dealings with Thompson while
Thompson was considering the claims Preston made against Anderson County, while he was
presiding over County Council during the consideration, the debate, and the voting concerning
Preston’s Severance Agreement, and when Thompson voted in favor of the Severance
Agreement and payments to and for Preston of over $1.1 million and in favor of related motions.

25. Councilman Wilson was Chair of the Personnel Committee, to which the Council
referred Preston’s claims against Anderson County. Under Councilman Wilson’s leadership, the
Personnel Committee oversaw the negotiation of Preston’s Severance Agreement. Councilman
Wilson made the motion that the County Council approve Preston’s Severance Agreement,
Councilman Wilson voted for approval of the Severance Agreement, and Councilman Wilson
voted for other motions favorable to the Severance Agreement.

26. On September 4, 2007, on behalf of Anderson County, Preston signed a contract with
the consulting company of the daughter of Councilman Wilson for consulting services related to
agricultural programs. That contract provided that it was a month-to-month contract and that the

rate of payment was a fixed hourly rate of $65.
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27. On November 1, 2008, while Preston’s claims were before the Council, and under
consideration and negotiation by Councilman Wilson’s Personnel Committee, and before
Councilman Wilson proposed the Severance Agreement and payments of more than $1.1 million
to and for the benefit of Preston, Preston entered into a new contract with the consulting
company of Councilman Wilson’s daughter that significantly improved the benefits to the
consulting company of Councilman Wilson’s daughter.

28. Specifically, the new contract increased the hourly rate to $75 per hour, provided yearly
increases in the hourly rate so that 1t increased to $95 per hour, provided for payments for
additional employees of the consultant, and provided that it was a contract with a definite term of
three years, instead of a month-to-month contract. In addition, the November 1, 2008 contract
provided for liquidated damages in case Anderson County terminated the contract before the end
of three years. If Anderson County had decided to terminate the contract, it could have resulted
in hquidated damages of over $300,000 to the consulting company of Mr. Wilson’s daughter.

29. A copy of the contract is attached as Exhibit C.

30. Councilman McAbee was a member of the Personnel Committee, to which the Council
referred Preston’s claims agamst Anderson County. The Personnel Committee oversaw the
negotiation of Preston’s Severance Agreement. Councilman McAbee voted for approval of the
Severance Agreement, and Councilman McAbee voted for other motions favorable to the
Severance Agreement.

31. In his capacity as County Administrator, Preston routinely approved reimbursement
from County funds of travel expenditures for Councilman McAbee and a companion. Those

reimbursements were improper, among other reasons because they were not for County business,
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they were for the promotion of Councilman McAbee’s personal and/or private commercial
benefit, and they exceeded County expenditure limits.

32. These improper reimbursements included, but were not limited to, reimbursements that
occurred in or around October 2008, which was the same time Preston’s Severance Agreement
was being considered by the Personnel Committee and the Council as a whole.

33. Preston also advocated for and made County decisions that would result in personal
benefit to Councilman McAbee and to his business associates, including but not limited to the
County’s approval of an incentive package relating to the purchase of a tract of real estate
ncluding approximately 38 acres located at Lewis Drive by a company called B&B Properties,
for which Allison Properties recerved a real estate brokerage commission, a portion of which
went to McAbee personally, certain purchases of real property by the County, and the closure or
abandonment of Lewis Drive.

FOR A FIRST CAUSE OF ACTION

34. The prior allegations of this Complaint are realleged as if they were stated fully herein.

35. The Severance Agreement was adopted by Anderson County Council in violation of the
S.C. Ethics, Government Accountability, and Campaign Reform Act of 1991, S.C. Code §§ 8-
13-100 et seq., in violation of the Anderson County Code §§ 2-37(g) and 2-288, and in violation
of the common law.

36. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all momnies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest.

FOR A SECOND CAUSE OF ACTION

37. The prior allegations of this Complaint are realleged as if they were stated fully herein.
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" 38. The Severance Agreement is void for being contrary to the public policy of South
Carolina and Anderson County.
39. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest.

FOR A THIRD CAUSE OF ACTION

40. The prior allegations of this Complaint are realleged as if they were stated fully herein.

41. As County Administrator, Preston had fiduciary duties to Anderson County and the
Anderson County Council.

42. Preston took actions to cause the negotiation, consideration, and approval of the
Severance Agreement by Anderson County Council and three of its members in violation of the
S.C. Ethics, Government Accountability, and Campaign Reform Act of 1991, S.C. Code §§ 8-
13-100 et seq., in violation of the Anderson County Code §§ 2-37(g) and 2-288, and in violation
of the common law.

43. Preston failed to inform the entire County Council of his dealings with Mr. Thompson,
Mr. McAbee and Mr. Wilson’s daughter prior to the presentation to, negotiation of,
consideration of, and approval of his Severance Agreement by Anderson County Council.

44. Preston also did not correct the false public statement that Mr. Thompson made,
claiming he had no intention of seeking employment with Anderson County.

45. Preston breached his fiduciary duties to Anderson County and Anderson County

Council.
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46. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest

FOR A FOURTH CAUSE OF ACTION

47. The prior allegations of this Complaint are realleged as if they were stated fully herein.

48. Preston had a duty to inform Anderson County and Anderson County Council, as set
out above, concerning his actions related to Mr. Thompson, Mr. McAbee, and Mr. Wilson and to
correct the false statement made by Mr. Thompson and a duty to inform Anderson County and
Anderson County Counci! concerning the violations of law, set out above, which he had caused
to occur.

49. Preston remained silent and did not make the disclosures to Anderson County and
Anderson County Council that he had a duty to make.

50.  Preston had knowledge of the information he did not disclose, and these omissions were
material.

51. These omissions resulted in Anderson County and Anderson County Council acting on
false information; the omissions were material; Preston knew the omissions resulted in false
information or acted in reckless disregard of whether they resulted in false information,
Anderson County and one or more members of Anderson County Council were ignorant of the
information that Preston did not disclose; Anderson County and Anderson County Council relied
on the information presented including Preston’s omission of information; Anderson County and
Anderson County Council had a right to rely thereon; and Anderson County and Anderson
County Council were injured by the consequent adoption of the Severance Agreement as

presented. Preston sought to benefit, and did benefit, from the omissions.
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52. Preston commutted fraud.

53. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest.

FOR A FIFTH CAUSE OF ACTION

54. The prior allegations of this Complaint are realleged as if they were stated fully herein.

55. Preston had a duty to inform Anderson County and Anderson County Council, as set
out above, concerning his actions related to Mr. Thompson, Mr. McAbee, and Mr. Wilson and to
correct the false statement made by Mr. Thompson and a duty to inform Anderson County and
Anderson County Council concerning the violations of law, set out above, which he had caused
to occur.

56. Preston remained silent and did not make the disclosures to Anderson County and
Anderson County Council that he had a duty to make.

57. These omissions resulted in Anderson County and Anderson County Council acting on
false information; the omissions were material; Preston knew the omissions resulted in false
information or acted in reckless disregard of whether they resulted in false information;
Anderson County and one or more members of Anderson County Council were ignorant of the
information that Preston did not disclose; Anderson County and Anderson County Council relied
on the information presented including Preston’s omission of information; Anderson County and
Anderson County Council had a right to rely thereon; and Anderson County and Anderson
County Council were injured by the consequent adoption of the Severance Agreement as

presented.

10
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58. Preston’s omissions benefited Preston, and Preston sought to benefit himself in the
omissions.

59. Preston gained an advantage by failing to disclose the information set out above.

60. Preston committed constructive fraud.

61. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to retum all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest.

FOR A SIXTH CAUSE OF ACTION

62. The prior allegations of this Complaint are realleged as if they were stated fully herein.

63. Preston had a duty to inform Anderson County and Anderson County Council, as set
out above, concerning his actions related to Mr. Thompson, Mr. McAbee, and Mr. Wilson and to
correct the false statement made by Mr. Thompson and a duty to inform Anderson County and
Anderson County Council concerning the violations of law, set out above, which he had caused
fo occur.

64. Preston remained silent and did not make the disclosures to Anderson County and
Anderson County Council that he had a duty to make.

65. Preston breached his duty of due care in failing to make disclosure.

66. Anderson County and one or more members of Anderson County Council were i gnorant
of the information that Preston did not disclose; that information was material; Anderson County
and Anderson County Council relied on the information presented including Preston’s omission
of information; Anderson County and Anderson County Council had a right to rely thereon; and
Anderson County and Anderson County Council were injured by the consequent adoption of the

Severance Agreement as presented.

11
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67. Preston’s omissions benefited Preston, and Preston sought to benefit himself in the
omissions.

68. Preston gained an advantage by failing to disclose the information set out above.

69. Preston committed a negligent misrepresentation.

70. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest

FOR A SEVENTH CAUSE OF ACTION

71. The prior allegations of this Complaint are realleged as if they were stated fully herein.

72. The action of Anderson County Council in approving the Severance Agreement was
capricious, unreasonable, and a result of fraud.

73. The action of Anderson County Council 1n approving the Severance Agreement is
invalid.

74. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies receivea by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest.

FOR AN EIGHTH CAUSE OF ACTION

75. The prior allegations of this Complaint are realleged as if they were stated fully herein.
76. Alternatively, Preston committed a fundamental and substantial breach of the Severance
Agreement when he acted as Anderson County Admimnistrator after November 30, 2008 and

when he falsely created and back-dated documents.
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71.  Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest. .

FOR A NINTH CAUSE OF ACTION

78. The prior allegations of this Complaint are realleged as 1f they were stated fully herein.

79. Altematively, Preston breached hus fiduciary duties to Anderson County when he acted
as Anderson County Admunistrator after November 30, 2008 and when he falsely created and
back-dated documents.

80. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or paid by Anderson County
pursuant to the Severance Agreement, plus interest

FOR A TENTH CAUSE OF ACTION

81. The prior allegations of this Complaint are realleged as if they were stated fully herein.

82. The amounts paid to the System pursuant to the Severance Agreement were wrongfully
paid, for the reasons set forth herein.

83. It would therefore be inequitable for those amounts to remain in possession of the
System, or to be held for the benefit of Preston.

84. A constructive trust should be 1imposed on those amounts, and they should be held by
the System in trust for Anderson County and repaid to Anderson County.

FOR AN ELEVENTH CAUSE OF ACTION

85. The prior allegations of this Complaint are realleged as if they were stated fully herein
86. Preston has been unjustly enriched by the Severance Agreement, at the expense of

Anderson County and its taxpayers.

13

000139



87. Anderson County asks that the Court invalidate and rescind the Severance Agreement
and direct the defendants to return all monies received by them and/or pard by Anderson County

pursuant to the Severance Agreement, plus interest.

WHEREFORE, Anderson County asks that the Court.

1.  Rescind the Severance Agreement and direct and order Preston to return to Anderson
County all funds paid to him or paid on his behalf in connection with the Severance Agreement;

2. Rescind the Severance Agreement, impose a trust on the amounts paid to the System
pursuant to the Severance Agreement, and direct and order the System to return to Anderson
County all funds paid to it on Preston’s behalf in connection with the Severance Agreement;

3. Award Anderson County pre-judgment interest;

4.  Enter judgment against the defendants and in favor of Anderson County consistent
herewith;

5.  Grant Anderson County such other relief as the Court considers just and appropriate.

14
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Date: March 29, 2012
Greenville, South Carolina

Respectfully submitted,

v, AV

J. Thdodore Gentry (No. 64038)

Troy A. Tessier (No. 13354)

WYCHE, P.A.

Post Office Box 728

Greenville, SC 29602-0728

Telephone: 864-242-8200

Facsimile: 864-235-8900

E-Mail: tgentry@wyche.com; ttessier@wyche.com;

Tally Parham (No.13459)
WYCHE, P.A.

801 Gervais Street, Suite B
Columbia, South Carolina 29201
Telephone: 803-254-6542
Facsimile: 803-254-6544
E-Mail: tparham@wyche.com

Attorneys for Plaintiff Anderson County

15
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Eddie Tallon

From: Heather Jones

: Sent: Wednesday, November 26, 2008 4.40 PM
To: Joey Preston
Subject: RE. Corrected date on vehicle memo

Sounds just like you. ! learned from the best.

From: Joey Preston

Sent: Wednesday, November 26, 2008 4:36 PM
To: Heather Jones

Subject: Re: Corrected date on vehicle memo

Damn! Did | write this memo?

From: Heather Jones

To: Joey Preston

Sent: Wed Nov 26 13:58:51 2008
Subject: Corrected date on vehicle memo

<<vehicle memo.doc>>

(fteather Fimmons Qones, SCCLD
" Andeison County
— Assistunt Countly Administrator-
) Economic Development
126 N. McDullic Strect
Andcison, SC 29691
(861 260-1386 W
(86 1) 260-4369 F
hioncs@andersoncountysc.org
wwivandersonpartnership.com
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Eddie Tallon

From: Heather Jones

Sent: Wednesday, November 26, 2008 1.59 PM
! To: Joey Preston

Subject: Corrected date on vehicle memo

vehicle
memo.doc

fteather Simmons Jones, SCCED
Anderson Counly

Assistant County Adinmistrator-
Economic Development

126 N. McDuilie Street

Anderson, §C 29691

(861) 260-1386 W

861) 260-4369
Ljones@andersoncountyse,ore
wwwandersonpartnership.com
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TO: Heather Jones

FROM: Joey R. Preston
DATE: October 16, 2006
RE: County Vehicle

Per our conversation during your recent interview, this memo will serve as a record in
your file to memorialize the following agreement between you as an employee of
Anderson County and Anderson County through its Administrator, that being me, Joey R.
Preston, or any such successors’

) e you will be provided a County SUV for your use in the economic development
2 efforts of Anderson County
- you will be allowed to drive this vehicle home
e you will be allowed to tiansport non-County employees in this vehicle to include,
but not limited to, taking and dropping off your child/children at daycare, efc
* you will be allowed to travel to and from the office and other work related
functions as needed after hours and on weekends in your County vehicle
* you will be expected to use good judgment in the adherence to County vehicle
policy not addressed specifically by this memo

We are excited about the professionalism that you bring with you and look forward to
having you on our team in Anderson County.
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Eddie Tallon

From: Heather Jones

Sent: Wednesday, November 286, 2008 1:58 PM
To: Joey Preston

Subject: School memo for file

Same as last, only for school. Please note the dates should be 10-16-2006 on both and not 2008,

dfteather Simmons Jones, SCCLD
Anderson County
Assistant County Adnunistrator-
Economic Development

Bl

=

school memo.doc

126 N. McDullie Strect
Andcerson, SC 29621

(861) 260-1386 W

(804 2600-1369 F
ones@andersoncountvse org
www.andersonpartnership.com
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TO: Heather Jones

FROM: Joey R. Preston
DATE: October 16, 2006
RE: County Vehicle

Per our conversation during your recent interview, this memo will serve as a 1ecord in
your file to memorialize the following agieement between you as an employee of
Anderson County and Anderson County through its Administrator, that being me, Joey R
Preston, or any such successors:

Anderson County for your willingness to develop yourself professionally and bring new
skill sets to our county organization, agrees to pay 100% of the reimbursable costs
associated with not more than two classes per given semester or four in any one year at
an accredited university, provided an invoice and appropriate grade, as outlined in county
policy, are achieved.

I look very forward to working with you in the years to come and the initiatives you will
bring to fruition for our economic development division in Andeison County.
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Eddie Tallon

From: Heather Jones

Sent: Wednesday, November 26, 2008 1:52 PM
To: Joey Preston

Subject: Vehicle Memo

JP-

You told me to draft a memo that you could put in my permanent file as well as give me a copy of that granted me use of a
take-home vehicle Here is a draft. You can make changes as needed and then print on letterhead with initials I you
would go ahead and forward a copy to Phyllis and to me, | would appreciate it

vehicle
memo.doc
Thanks,

Jteather Simmons Yones, SCCED
Anderson County

Assistant County Admmistrator-
Ticonomic Development

126 N. McDullic Sureet

Anderson, SC 29691

861) 260-1336 W

(864) 260-1369
hiones@andersoncountysc.org
www.andersonparinership.com
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SE:

PLEA {0 NOTE AND RETURN

= R ) FORYOUR COMMENTS

[0 S€E OR PHOME ME MDSUSGESTIONS

O R e [} FOR mscussmvmw

[] PREPARE ?S‘:EY FOR 0 PRE;AESEU‘EE’;EDREP
SIGNA PR

bZFACY)R YOUR INFORMATION O

COMMENTS:

'ew, this memo will serve as a record in
:nf between you as an employee of
th its Administrator, that being me, Joey R

your use in the economic development

home
OFFICE OF THE ADMINISTRAT OR02 inty emplgyees m this vehicle to include,
fiice Box 8002, Anderson, SC 29622-80 ff your child/children at daycare, etc
Post O(Blac_a) 260-4031, Fax (864) 260-4706 ’

the office and other work related
ausvuous as needed after hours and on weekends in your County vehicle

» you will be expected fo use good judgment in the adherence to County vehicle
policy not addressed specifically by this memo

We are excited about the professionalism that you bring with you and look forward to
having you on our team in Ahderson County.
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TO: Heather Jones

FROM: Joey R. Preston
Co~~ S

DATE: October 16, 2006

RE: County Vehicle

Per our conversation during your recent interview, this memo will serve as a record in
your file to memorialize the following agreement between you as an employee of
Anderson County and Anderson County through its Administrator, that being me, Joey R.
Preston, or any such successors:

= you will be provided 4 Connty SUV for your use in the economic development
efforts of Anderson County
you wili be allowed ta drive this vehicle home

» you will be allowed to transport non-County employees in this vehicle to include,
but not limited to, taking and dropping off your child/children at daycare, etc

* you will be allowed to travel to and from the office and other work related
funictions as needed after hours and on weekends in your County vehicle

e you will be expected to use good judgment in the adherence to County vehicle
policy not addressed specifically by this memo

We arc excited about the professionalism that you bring with you and look forward to
having you on our team in Ahderson County.
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TO: Heather Jones

7

FROM: Joey R. Preston

Q’" - & e
DATE: October 16, 2006
RE: County Vehicle

Per our conversation during ydur recent interview, this memo will serve as a record in
your file to memorialize the following agreement between you as an employee of
Anderson County and Anderson County through its Administrator, that being me, Joey R.
Preston, or any such successors:

Anderson County for your willingness to develop yourself professionally and bring new
skill sets to our county organiZation, agrees to pay 100% of the reimbursable costs
associated with not more than two classes per given semester or four in any one year at
an accredited university, provided an invoice and appropriate grade, as outlined in county
policy, are achieved.

I look very forward to working with you in the years to come and the initiatives you will
bring to fruition for our economic development division in Anderson County.
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Eddie Tallon

From: Heather Jones

Sent: Monday, December 01, 2008 2:35 PM
To: Joey Preston

Subject: RE: Last request

yes

From: Joey Preston

Sent: Monday, December 01, 2008 2:33 PM

To: Heather Jones

Subject: RE: Last request

did you get it?

—---Original Message—--

From; Heather Jones

Sent: Monday, December 01, 2008 2:33 PM
To: Joey Preston

Subject: RE: Last request

There was no response in your former message re; Steve.

From: Joey Preston

Sent: Monday, December 01, 2008 2.31 PM
To: Heather Jones

Subject: RE. Last request

——0riginal Message-----
From:  Heather Jones
Sent: Monday, December 01, 2008 2:30 PM
To; Joey Preston
Subject: RE: Last request

Gotit Thanks.

Oh, and Phyllis called me to say that Steve Newton was marked "not rehirable” or "Inehgible for rehire” in his
permanent file and that | could not hire him

From: Joey Preston

Sent:  Monday, December 01, 2008 2:27 PM
To: Heather Jones

Subject: RE: Last request

get me the letter to approve...date it early last week .

—---QOriginal Message-----

From: Heather Jones

Sent: Monday, December 01, 2008 1°19 PM
To: Joey Preston

Subject: Last request

Mr. P-

| forgot one thing

Upstate Alliance 1s going to Germany in Spring of 2008 to call on automotive OEM's, suppliers, and existing
industries Provided I have travel money remaining, | would like approval to attend this mission trip | will
probably be able to get a grant again from Innovate Anderson for some assistance.

' 1
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Thanks,

dteather Simmons Qones, SCCLED
Anderson County

Assistant County Administraior-
Economic Development

126 N. McDulfie Street

Anderson, SC 29691

(8641) 260-1386 W

(861) 260-1369 F
hiones@andersoncountysc.org
wwvandersonpartnership.com
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SERVICES AGREEMENT

Palmetto Agricultural Consultants, LLC and Anderson County
This Agreement in entered into by and between Palmetto Agricultural Consultants,

LLC and Anderson County. The effective date of this Agreement is _November 1
2008 and shall cxpire three years from the date of this agreement.

RECITALS

Palmetto Agricultural Consultants, LLC agrees to provide consulting services to
Anderson County.

AGREEMENT
1. TERM OF AGREEMENT
Palmetto Agricultural Consultants, LLC hereby contracts with Anderson County for
services as defined herein, such contract commencing on the Effective Date of this

Agreement and terminating on the last performance day of the contract , unless extended
by mutual Agreement of both parties or ternmunated as hercinafter provided

GENERAL PROVISIONS:

L1.1 LEGAL REPRESENTATION. Each party acknowledges right to separate legal
counsel in relation to this Agreement,

[.1.2  COMPLETE AGREEMENT OF THE PARTIES. This document represents the
complete Agreement of the parties and it supersedes any agreement that may have
been made prior to this Agreement This Agreement may be amended in writing
by mutual consent of the parties to this Agreement

1.1.3 ASSIGNMENT. This Agreement may not be assigned unless such assignment is
mutually agreed to by the parties to this Agreement,

.14 BINDING. This Agreement shall be binding upon both of the parties hereto.

1.1.5  GOVERNING LAW. The parties hereby expressly acknowledge and agree
that this Agreement is entered into in the State of SOUTH CARGLINA and,
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1.1.10

1.1.11

1.1.12

1.1.13

to the extent permitted by law, the Agreement shall be construed and
enforced according to the laws of the State of SOUTH CAROLINA.

FAILURE TO OBJECT NOT A WAIVER. The failure of a party to object to, or
to take affirmative action with fespect to, any conduct of the other which s in
violation of the terms of this Agreement shall not be construed as a waiver of the
violation or breach or of any fulure violation, breach, or wrongful conduct,

EXECUTION IN PARTS OR PHASES. This Agreement may be executed in
parts or phases as may be defined in this Agreement and when so executed shall

constitute one agreement binding on al] parties.

FURTHER ASSISTANCE. From time to time each party shall execute and
deliver such further instruments and shall take such other action as the other party
May reasonably request in order to discharge and perform their obligations and
agreements hereunder and to give effect to the intentions expressed in this

Agreement,

INCORPORATION BY REFERENCE. Al exhibits and attachments referred to
in this Agreement are incorporated herein in thejr entirety by such reference

CROSS-REFERENCES. All cross-references in this Agreement, unless
specifically directed to another agreement or document, refer to provisions in this
Agreement, and shall not be deemed to be references to any other transaction,

agreement, or document.,

cC
be construed in accordance to its fair meaning as if prepared by all parties to the
Agreement and not strictly for or against any of the parties

CONFIDENTIALITY OF INFORMATION. Both Parties agree to protect and to
require all personne] to protect to the fullest extent required by law the
confidentality of the other party of information received in connection with the
services provided.
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2. SERVICES TO BE PROVIDED: Palmetto agrees to provide the following
services:

Begin the steps to implement the Farm to School program in Anderson County
schools.

Implement/grow the Farm to Institution programs in Anderson County.

Begin the steps to create an Anderson County Food Cooperative including local
farmers, local restaurant Proprietors, institutional leaders and school officials,

Attempt to grow the number of Community Supported Agriculture systems in
Anderson County beyond its current number (1-2 at present).

Coordinate farm sales to local restaurants through a constant stream of
communication.

2.1 ACCESS. Palmetto Agricultural Consultants, LLC shall be provided access to County
facilities as required in performance of its duties.

22 VITAL SERVICES. Anderson County recognizes that the services under this
Agreement are vital to Palmetto Agricultural Consultants, LLC and must be
continued without interruption.

3. COMPENSATION.

In consideration for the services required herein, Anderson County agrees to compensate
Palmetto Agricultural Consultants, LLC as follows: Palmetto shall perform and shall be paid
by County for the services of its employee, Allison Schaum the rate of $75.00 per hour for
the first twelve months, and shall increase by $10.00 per hour each succeeding year (year 1.
$75, year 2: §85, year 3: $95). Anderson County understands that Palmetto shall bill and
Anderson County shall pay ¥ the hourly rate for each additional employee of Palmetto

beyond Allison Schaum.

Travel and out of pocket expenses incurred in relation to agreed project activities will be
reimbursed by the County.

Palmetto shall invoice County monthly. Palmetto ensures that it shall
properly document all work and expenses and such documentation shall be
timely provided to County upon request.

4. INDEPENDENT CONTRACTOR.

Y
!
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In performing services and duties hereunder, Palmetto and any person acting on Palmetto’s
behalf shall do so as independent contractors and are not to be deemed employees or agents
of Anderson County.

&%3

5. REMEDY FOR BREACH.

5.1 Each party acknowledges that the services to be rendered by it hereunder are of a
special, unique, and extraordinary character which gives this Agreement a peculiar
value to each. If County should terminate this agreement liguidated damages shall be
immediately due and shall be computed as follows: by multiplying that year's and
each following year's remaining months of the three year contract as if thirty hours per
week had been invoiced for the work of employee Allison Schaum.

6. TERMINATION

6.1 CAUSES FOR TERMINATION . This Agreement shall terminate immediately upon
the accurrence of any one of the following events:

6.1.1  The written agreement of the parlies;

6.1.2 Either party commiits a breach of duties hereunder, unless waived by the other party
or cured by the breaching party within 10 days after the aggrieved party having given
written notice thereof. ‘

IN WITNESS WHEREOF, the parties have executed the Agreement.
PALMETTO AGRICULTURAL CONSULTANTS, LLC:

sIGNATURE: O Liren SC]"\OUAU\\/

TITLE: Conedbound Qumanr
DATE: Nugelec\ 7008

e
ANDERSON COUNTY: SIGNATURE:C?/?'V ~

TITLE:__ County Administrator

DATE: November 1, 2008
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON )
Anderson County, Civil Action No. 2009-CP-04-4482
Plaintiff,

Vs.

Joey Preston and the South Carolina
Retirement System,

PLAINTIFF'S AMENDED COMPLAINT
& CO-DEFENDANT'S CROSSCLAIMS

)
)
)
;
) ANSWER & COUNTERCLAIMS TO
)
)
)
Defendants. )
)

The Defendant, Joey Preston ("Preston"), responding to the Amended Complaint (treated
herein simply as "Complaint") of Anderson County ("County") and the crossclaims of South
Carolina Retirement System ("SRS") and further bringing counterclaims against the County
would show the Court as follows:

FOR A FIRST DEFENSE
(In Response to the Allegations Contained in the Complaint)

1. Preston denies all allegations in Plaintiff's Complaint, including attachments,
which are not specifically answered or modified. Preston admits the allegations contained in
Paragraph | of the Complaint.

2. Preston admits the allegations contained in Paragraph 2 of the Complaint.

3. Preston admits so much of the allegations contained in Paragraph 3 of the
Complaint, without otherwise conceding the truth of such statement, that the County's stated
purpose for joining the System is as described in Paragraph 3 of the Complaint. The rest of the
allegations of Paragraph 3 are denied.

4, Preston admits the allegations contained in Paragraph 4 of the Complaint.
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S. [n response to Paragraph 5, Preston admits the County did anticipatorily breach
his contract as County Administrator, that Preston pursued his legal options, and such claims
were presented to the County by Preston, through counsel.

6. In response to Paragraph 6, Preston admits, upon information and belief, the
County referred his claims to the Personnel Committee, whose membership constitutes a matter
of public record. In further response, Preston has insufficient information to admit or deny
allegations concerning the inner workings of the County's Personne! Committee, However,
Preston admits the County retained and was represented by outside legal counsel. All remaining
allegations are, therefore, denied.

7. In response to Paragraph 7, Preston craves reference to the record of the
November 18, 2008 council meeting. To the extent Paragraph 7's allegations differ from the
same, they are denied.

8. In response to Paragraph 8, Preston admits Michael Thompson served, for a
period, as the Chair of Anderson County Council. In relation to the balance of Paragraph 8,
Preston craves reference to the record of the November 18, 2008 council meeting. To the extent
Paragraph 8's allegations differ from the same, they are denied.

9. In response to Paragraph 9, Preston admits the County, by a majority vote, duly
and validly approved the Severance Agreement and Release of all Claims ("the Severance
Agreement") cited in the Paragraph. As to the Paragraph's remaining allegations, Preston craves
reference to the record of the November 18, 2008 council meeting. To the extent the allegations

differ from the same, they are denied.
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10.  Inresponse to Paragraph 10, Preston craves reference to the Severance Agreement
cited in the paragraph. To the extent the allegations contained in the Paragraph differ from the
same, they are denied.

11. Preston denies the allegations contained in Paragraph 11 of the Complaint,
including subparts (a) through (c).

12, Preston denies the allegations contained in Paragraph 12 of the Complaint.

13. Preston denies the allegations contained in Paragraph 13 of the Complaint.

14. Preston has no way of knowing Thompson's state of mind or intent. Preston
admits Thompson was defeated in his run for re-election but denies, upon information and belief,
the remaining allegations contained in Paragraph 14 of the Complaint.

15. In response to Paragraph 15, Preston admits that certain expenses submitted by
Thompson were approved for payment by the County, as they were with all council members.
With respect to the specific time, date, and purpose of those expenses, Preston craves reference
to the documents supporting the requested reimbursement, which are in the County's possession.
To the extent the County's allegations differ from the same, they are denied,

16. In response to Paragraph 16, Preston has no way of knowing Thompson's state of
mind or intent with respect to comments he may or may not have made to the media. Preston,
therefore, cannot admit or deny whether Thompson made false statements to the Anderson
Independent Mail. To the extent a response is required, Preston denies the allegations. In further
response, Preston does admit that he would not have corrected Thompson's statements to the
media, assuming he had even known about them, because he would not be in a position to

ascertain the veracity of the same.
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17. In response to Paragraph 17, Preston admits Thompson submitted several
applications for County employment at diffening times. Preston denies Thompson's potential
employment by the County had any relationship to his Severance Agreement. To the extent the
allegations in Paragraph 17 differ from the same, they are denied.

18.  In response to Paragraph 18, Preston has insufficient information to admit or deny
whether Thompson had read the Severance Agreement prior to voting on the same. As such,
Preston can neither admit nor deny the allegations contained in Paragraph 18. To the extent a
response is required, Preston denies the same due to a lack of personal information.

19. In response to Paragraph 19, Preston admits Thompson applied to be hired as a
County employee. With respect to the dates of such applications, Preston craves reference to the
corresponding employment applications and postings. To the extent the Plaintiffs allegations
differ from the same, they are denied. Preston further admits that Michael Cunningham later
expressed reservations about hiring Thompson.  All remaining allegations contained in
Paragraph 19 are denied.

20. In response to Paragraph 20, Preston admits Thompson was hired by the County.
All remaining allegations contained in Paragraph 20 are denied.

21. In response to Paragraph 21, Preston admits he approved a training advance to

Thompson, consistent with the treatment of all council members.

22, In response to Paragraph 22, Preston has msufficient information to admit or deny
the allegations contained in the same. To the extent a response is required, the allegations
contained in Paragraph 22 are denied.

23. In response to Paragraph 23, Preston admits the County paid for training for

Thompson beginning in August of 2008. As to the specific date and type of training, Preston
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craves reference to the documents supporting the reimbursement, which are in the County's
possession. To the extent the County's allegations differ from the same, they are denied.

24, In response to Paragraph 24, Preston did not specifically inform Council of
Thompson's reimbursements or the reimbursements of any council member or employee.
Thompson's employment application and reimbursements have no relanonshlp to Preston's
Severance Agreement. Further, such documents were readily available to the Council and .the
public.

25.  Inresponse to Paragraph 25, Preston is informed and believes Councilman Wilson
was the Chair of the Personnel Committee. Preston has insufficient information to admit or deny
the inner workings of the Personnel Committee. To the extent Paragraph 25 relates to the same,
and to the extent a response is required, Preston denies the same. With respect to Councilman
Wilson's votes and participation in public meetings, Preston craves reference to the record of
those meetings. To the extent the allegations contained in Paragraph 25 differ from the same,
they are denied.

26. In response to Paragraph 26, Preston craves reference to the contract referenced in
the Paragraph. To the extent the Paragraph's allegations differ from the same, they are denied.

27. In response to Paragraph 27, Preston craves reference to the contract cited in the
Paragraph. To the extent the allegations contained in the Paragraph differ from the same, they
are denied. Preston denies any relationship existed between the contract (with the company of
Wilson's adult daughter) and his Severance Agreement or the negotiation thereof,

28. [n response to Paragraph 28, Preston craves reference to the contract cited in the
Paragraph. To the extent the Paragraph's allegations differ from the same, they are denied.

29. Preston admits the allegations contained in Paragraph 29 of the Complaint.
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30.  Preston is informed and believes Councilman McAbee was a member of the
Personnel Committee. Preston is further informed and believes Council referred the negotiation
of his employment issues to the Personnel Committee. Preston has insufficient information to
admit or deny the inner workings of the Personnel Committee. To the extent the Paragraph's
allegations relate to the same and require an answer, they are denied. With respect to
Councilman McAbee's votes and participation in public meetings, Preston craves reference to the
record of those meetings. To the extent the allegations contained in Paragraph 30 differ from the
public record, they are denied.

31 In his capacity as County Administrator, Preston routinely processed travel
expenditures for all Council members. Preston craves reference to the paperwork supporting any
reimbursements made to Councilman McAbee. All allegations in Paragraph 3| differiné from
the same are denied. All remaining allegations are denied.

32. With respect to reimbursements made to McAbee, Preston craves reference to the
paperwork relating to the same. To the extent the allegations in Paragraph 32 differ from the
same, they are denied. Al] remaining allegations are denied. Preston specifically denies any
relationship existed between his Severance Agreement and reimbursements made to McAbee.

33, Preston denies the allegations set forth in Paragraph 33 of the Complaint. Preston
specifically denies any relationship existed between the purchase of property on Lewis Drive and
the vote of Council on his Severance Agreement

34. In response to Paragraph 34, Preston's pnor responses are realleged as if they

were stated fully herein.

3s. Preston denies the allegations contained in Paragraph 35 of the Complaint.
36. Preston denies the allegations contained in Paragraph 36 of the Complaint.
6
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37.  In response to Paragraph 37, Preston's prior responses are realleged as if they
were stated fully herein.

38. Preston denies the allegations contained in Paragraph 38 of the Complaint.

39. Preston denies the allegations contained in Paragraph 39 of the Complaint.

40. In response to Paragraph 40, Preston's prior responses are realleged as if they
were fully stated herein.

41. In response to Paragraph 41, Preston admits that as County Administrator, he
owed various duties to Anderson County. The scope and contours of such duties are matters of
law. To the extent the paragraph's allegations differ from the same, they are denied.

42. Preston denies the allegations contained in Paragraph 42 of the Complaint.

43, In response to Paragraph 43, Preston denies that any of the allegations pertaining
to Thompson, McAbee or the company of Wilson's daughter had any relationship to the approval
of his Severance Agreement.

44, In response to Paragraph 44, Preston admits that he did not correct any statements
made by Thompson to any media outlet and would further show that, had he known about the
statements at the time, he would not have known the veracity of such statements,

45, Preston denies the allegations contained in Paragraph 45 of the Complaint.

46.  Preston denies Paragraph 46 of the Complaint.

47. [n response to Paragraph 47, Preston's prior responses are realleged as if they

were fully stated herein.

48. Preston denies the allegations contained in Paragraph 48 of the Complaint.

49.  Preston denies the allegations contained in Paragraph 49 of the Complaint.

50. Preston denies the allegations contained in Paragraph 50 of the Complaint.
7
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51.

52.

33.

54.

Preston denies the allegations contained in Paragraph 51 of the Complaint.

Preston denies the allegations contained in Paragraph 52 of the Complaint.

Preston denies the allegations contained in Paragraph 53 of the Complaint.

In response to Paragraph 54, Preston's prior responses are realleged as

were fully stated herein,

55.

56.

57.

58.

59.

60.

6l.

62.

Preston denies the allegations contained in Paragraph 55 of the Complaint.

Preston denies the allegations contained in Paragraph 56 of the Complaint.

Preston denies the allegations contained in Paragraph 57 of the Complaint.
Preston denies the allegations contained in Paragraph 58 of the Complaint.
Preston denies the allegations contained in Paragraph 59 of the Complaint.
Preston denies the allegations contained in Paragraph 60 of the Comoplaint.
Preston denies Paragraph 61 of the Complaint.

In response to Paragraph 62, Preston's prior responses are realleged as

were fully stated herein.

63.
64.
65.
66.
67.
68,
69.

70.

Preston denies the allegations contained in Paragraph 63 of the Complaint.
Preston denies the allegations contained in Paragraph 64 of the Complaint,
Preston denies the allegations contained in Paragraph 65 of the Complaint.
l;reston denies the allegations contained in Paragraph 66 of the Complaint.
Preston denies the allegations contained in Paragraph 67 of the Complaint.
Preston denies the allegations contained in Paragraph 68 of the Complaint.

Preston denies the allegations contained in Paragraph 69 of the Complaint.

Preston denies Paragraph 70 of the Complaint.
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71 In response to Paragraph 71, Preston's prior responses are realleged as if they
were fully stated herein,

72. Preston denies the allegations contained in Paragraph 72 of the Complaint.

73. Preston denies the allegations contained in Paragraph 73 of the Complaint.

74.  Preston denies the allegations contained in Paragraph 74 of the Complaint.

75.  In response to Paragraph 75, Preston's prior responses are realleged as if they
were fully stated herein,

76.  Preston denies the allegations contained in Paragraph 76 of the Complaint.

77.  Preston denies the allegations contained in Paragraph 77 of the Complaint.

78. In response to Paragraph 78, Preston's prior responses are realleged as if they

were fully stated herein,

79.  Preston denies the allegations contained in Paragraph 79 of the Complaint.

80.  Preston denies the allegations contained in Paragraph 80 of the Complaint.

81.  In response to Paragraph 81, Preston's prior responses are realleged as if they
were fully stated herein,

82.  Preston denies the allegations contained in Paragraph 82 of the Complaint

83.  Preston denies the allegations contained in Paragraph 83 of the Complaint.

84. Preston denjes the allegations contained in Paragraph 84 of the Complaint.

85. [n response to Paragraph 85, Preston's prior responses are realleged as if they
were fully stated herein.

86. Preston denies the allegations contained in Paragraph 86 of the Complaint.

87. Preston denies the allegations contained in Paragraph 87 of the Complaint.

88. Preston denies the allegations contained in the prayer for relief
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FOR A SECOND DEFENSE
(As to All Claims Alleged by the South Carolina Retirement System)

89. Preston denies all allegations in Co-Defendant South Carolina Retirement
System's ("SCRS") Answer which relate to him and which are not specifically answered or
modified or which conflict with any of Preston's responses to the County's Complaint. Preston
admits the allegations contained in i’aragraph 38 of SCRS' Answer.

90.  Preston admits the allegations contained in Paragraph 39 of the SCRS' Answer.

91. Preston admits the allegations contained in Paragraph 40 of the SCRS' Answer.

92.  Preston admits the allegations contained in Paragraph 41 of the SCRS' Answer.

93.  Preston admits the allegations contained in Paragraph 42 of the SCRS' Answer.

%4, Preston admits the allegations contained in Paragraph 43 of the SCRS' Answer.

95. Preston admits the allegations contained in Paragraph 44 of the SCRS' Answer.

96.  Preston admits the allegations contained in Paragraph 45 of the SCRS' Answer

97.  Preston admits the allegations contained in Paragraph 46 of the SCRS' Answer.
98. Preston admits the allegations contained in Paragraph 47 of the SCRS' Answer.
99. Preston denies the allegations contained in Paragraph 48 of the SCRS' Answer as
the County is not entitled to relief against Preston.
100.  Preston denies the allegations contained in Paragraph 49 of the SCRS' Answer.
101.  Preston denies the allegations contained in Paragraph 50 of the SCRS' Answer.
102.  Preston denies the allegations contained in Paragraph 51 of the SCRS' Answer.
103, In response to Paragraph 52 of SCRS' Answer, Preston's prior responses are
realleged as if they were stated fully herein.

104.  Preston denies the allegations contained n Paragraph 53 of SCRS' Answer

10
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105.  In response to Paragraph 54 of SCRS' Answer, Preston craves reference to the
statute cited in the paragraph. To the extent the allegations contained in Paragraph 54 differ
from the same, they are denied.

106.  Preston denies the allegations contained in Paragraph 55 of SCRS' Answer.

107.  In response to Paragraph 56 of SCRS' Answer, Preston's prior responses are
realleged as if they were stated fully herein.

108.  Preston denies the allegations contained in Paragraph 57 of the SCRS' Answer.

109.  Preston denies the allegations contained in Paragraph 58 of the SCRS' Answer.

110.  Preston denies the allegations contained in the SCRS' prayer for relief. Preston
denies SCRS is entitled to any relief.

FOR A THIRD DEFENSE
(Failure to State a Claim)

111, Preston's prior responses are realleged as if they were stated fully herein.

I12. Some or all of the claims asserted in the County's Complaint or in SCRS' cross-
claims fail to state a claim upon which relief can be granted.

113. Some or all of the claims asserted in the County's Complaint or in SCRS's cross-
claims likewise fail to allege their basis sufficient specificity.

FOR A FOURTH DEFENSE
(Estoppel)

[14.  Preston's prior responses are realleged as if they were stated tully herein.
115 Some or all of the claims asserted in the County's Complaint or in SCRS' cross-
claims are barred by the doctrine of estoppel.

FOR A FIFTH DEFENSE
(Unclean Hands)

[16.  Preston's prior responses are realleged as if they were stated fully herein.

11
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p 17 Some or all of the claims asserted in the County's Complaint or in SCRS' cross-

claims are barred by the doctrine of unclean hands

FOR A SIXTH DEFENSE
(Ratiﬁcation)

118.  Preston's prior responses are realleged as if they were stated fully herein.

119.  Some or all of the claims asserted in the County's Complaint or in SCRS' cross-

claims are barred by the doctrine of ratification.

FOR A SEVENTH DEFENSE
(Release)

120.  Preston's prior responses are realleged as if they were stated fully herein,

121. " Some or all of the claims asserted in the County's Complaint or in SCRS' cross-

claims are barred by the doctrine of release.

FOR AN EIGHTH DEFENSE
(No Private Right of Action)

122,

-

Preston's prior responses are realleged as if they were stated fully herein.

123, Some or all of the claims asserted in the County's Complaint or in SCRS' cross-

claims are predicated upon statutes which do not create a private right of actjon,

FOR A NINTH DEFENSE
(Baird Doctrine)

124, Preston's prior responses are realleged as if they were stated tully herein,
125. Some or all of the claims asserted in the County's Complaint or in SCRS' cross-

claims are barred by the holding of Baird ¢

L al v. Charleston County, 333 S.C. 519,511 S.E.d

69 (1999).

12
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FACTUAL BACKGROUND SUPPORTING COUNTERCLAIMS

P

126.  Preston's Tesponses are realleged as it they were stated fully herein,

127, The County and Preston executed a Severance Agreement in November of 2008.

128.  Duly authorized and executed on behalf of the County, the Severance Agreement
constitutes a valid and binding contract.

Covenant to Forgo Claims, Demands, and Charges

129.  Paragraph 8 of the Severance Agreement states:

The County agrees and hereby covenants irrevocably never to make
any claim or demand, or tommence, cause or permit to be instituted or
prosecuted, any claim, charge, proceeding, or action at law or in equity
against Mr. Preston, his heirs, legal representatives, or assigns, by
reason of any claim, demand, or cause of action which the County may
now have, or may hereinafter acquire, relating to Mr. Preston's
employment with the County or his actions as an employee on behalf
of the County, expressly including, but not limited to, all actions taken
by Mr Preston within the scope and course of his employment as
County Administrator,

{(Severance Agreement, 8.)

130.  The County breached Paragraph 8 of the ‘Severance Agreement by filing a civil

action against Preston on November 13, 2009.

131.  Discovery from the civil action, over the past two years, reflects the County's

allegations wholly lack merit.

132, Before filing the instant lawsuit, in further breach of Paragraph 8 of the Severance
Agreement, the County initiated an “investigation" into Preston in January of 2009.

133 Atall times, the "investigation” was politically motivated, biased, result-oriented,

and tainted with misrepresentation and fraud.
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Affidavit Falsified By Anderson County

134, During the course of the "investigation," County “investigators," who were
employees and/or agents, acting in furtherance of the County's interests, actively falsified
evidence.

135, The “investigators" interviewed an individual named Steve Ebbeler ("Ebbeler") in
May of 2009,

136. According to his sworn deposition testimony, Ebbeler testified, the "investigators"
told Ebbeler if he would "help" with the Preston investigation, the "investigators,"” in exchange,
would "take care" of an investigation, where Ebbeler believed he had "a quarter of a million
dollars worth of restitution coming.” (Ex. A, p. 18,11. 16-24.)

137. The "investigators" thereafter prepared a false affidavit for Ebbeler's signature and
presented the false affidavit for execution.

138. The affidavit, as falsified by the "investigators," swore that:

a. While Ebbeler was working on the Anderson County Civic Center ("Civic
Center") fencing, Preston approached him about installing fencing at his home;

b. Ebbeler quoted a price of Four Thousand Dollars ($4,000.00) to Preston and -
began installing fencing at his home;

¢. Preston only paid Ebbeler One Thousand Dollars ($1,000.00) but promised him
more work;

d. Ebbeler later completed the Civic Center project;

completing the fencing at Preston's home; and

139. Yet, while under swomn oath, Ebbeler confessed he hever told the "investigators"

any such information and --turther-- testified he never said any of the things written 1n the false

14
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affidavit. (Ex. A, p- 14,1l 15-21 ("They typed that up someplace ¢lse and that g

ot nothin' go do
with me. [ did not say that..

I'm saying you got a crooked cop. Anderson County's full of ‘em.")
140.  Indeed, the affidavit prepared by the County’s "investigators,"

»" Which they induced

#54. piz3
LT £ 1
—

to Ebbeler to sign, proves demonstrably false.

141, Apparently unbenownst to the "inv

estigators" who falsified the affi

davit, Preston
did not even buy his home unti] June of 2001, nearly ten (10) months after Ebbeler

received final
payment for work completed on the Civic Center. (See Ex. A, p. 47,1l 4-10.)

142, Asa consequence, the affidavit's contents are demonstrably false.

143 Contrary to the affidavit falsified by the County,

Ebbeler likewise testified
Preston wrote him a check for the entire amount owed,

(See Ex. A, p. 23, 1. 4-6)
($4,000..."That's what | got paid.")

144, Contrary to the affidayit falsifi

ed by the County, Ebbeler testified Preston never
promised him more work and the statement about his being underpaid was up

true. (Ex. A, p. 33,
14 ("Number 5's [paragraph 5 in the aftidavit] not true.

99, 1. 1-5 ("I didn't say [ sold him the fence for a thousand dollars,

L. 11-25; Ex. A, p. 77, 11. 10- ") Ex. A, p

I'm not no fool. You can't
even eat on a thousand dollars.™).

145.  Even though the affidavyi
reflect Rick Skoog was born on September 4, 1987 and would have been thirteen years old (or
younger) when the Civic Center was built.

146. During the course of discovery in this lawsuit, the County withheld‘Ebbeler's
affidavit unti July of 2011 despite Preston's requests for documents,

147,
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lobbied for the commencement of a state grand jury proceeding against Preston—.all while
secretly leaking to the media of the possibility of a grand jury proceeding.

148.  Thereafter, the "investigators” who procured the false Ebbeler affidavit played a
primary role in the "investigation,"

149.  Upon information and belief, the "investigators" submitted the false Ebbeler
affidavit to the state grand jury in hopes of improperly procuring an indictment of Preston.

150.  Upon information and belief, the "investigators" have submitted other
manipulated information and materials to the grand Jury in hopes of improperly procunng an
indictment of Preston.

151 At all times the County has refused to divuige the contents of its "investigation,"
although the "investigation" has, according to one official, long since concluded.

152 Such documents also reflect efforts to commence a grand jury proceeding were
being manipulated from the inception, through disclosure to the media, for political purposes.
(Compare Ex. B with Ex. C (Councilman E. Moore in 12/01/08 (before being sworn-in) writing
to reporter for Williamston Journal and referring to grand jury proceeding he sought pre-
investigation: "Ask Rusty about it. I have to tread gingerly on this until next week. I don't want
to play our hand just quite yet, Butif Rusty thinks we need to g0 public we can.")

153. Upon information and belief, documents produced in response to subpoenas also
reflect that Russell Burns, even before being hired as Interim County Administrator, participated
in the decision-making process as to when information regarding the grand jury would be leaked
to the public for tactical purposes in December of 2008, (Ex.C)

I54.  The County later hired Russell Burns as interim County Administrator, a position

he has now held for severa| years.
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False Arrest and Imprisonment Designed to Gain Advantage in Lawsuit

155.  After filing the lawsuit against Preston, on May 6, 2010, the County, by and
through employees and agents of the Sheriff's Department, falsely arrested Preston for Driving
Under the Influence (1* offense).

156.  The arresting officer was Deputy Sheriff L.B. Moore ("Moore").

157.  Deputy Sheriff J. Crawford accompanied Moore during Preston's traffic stop for
some period of time.

I58.  Prior to Preston's arrest on May 6, 2010, the County knew of prior misconduct on
the part of Moore occurring as early as December of 2005,

159.  In fact, the County previously terminated Moore on or about December 12, 2005.
(See Ex. D.)

160.  Sheriff John Skipper rehired Moore.

161. A police report from the Anderson City Police Department dated December of
2005 reflects Moore threatened a man who was dating a woman named Shanon Russell Bumns.
(See Ex. E.)

162.  The report reflects Moore also had a relationship with Shanon R. Burns. (See Ex.
E)

163.  Shanon R. Burns is, upon information and belief, the daughter of Interim County
Administrator Rusty Burns, while Moore is the officer who wrongfully arrested Preston for DUI.

164.  Anderson City Police discovered Moore waiting in the parking lot of the victm

with a weapon in his vehicle. (See Ex. E.)
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165.  In July of 2010. Moore was suspended without pay from the Anderson Sheriff's
Department for gross and/or illegal misconduct relating to his handling of traffic stops before,
during, and after the time period when Preston was arrested. (See Ex. F.)

166.  Moore was later indicted for his misconduct and criminal charges remain pending.
(See Ex. G.)

167.  Upon information and belief, the County knew or should have known of Moore's
ongoing misconduct at the time of Preston's arrest.

168.  On the evening of May 6, 2010, while Moore still had Preston pulled over on the
side of the road, phone records (produced by the County) reflect phone calls between Moore and
Crawford to their supervisor, Lieutenant M. Binninger,

169.  Phone records (produced by the County) also reflect Binninger directly called
Sheriff Skipper at 11:17 PM at night, while Preston still remained on the side of the road with
Moore.

170.  Eight minutes later, while Preston still remained on the road side, phone records
(produced by the County) reflect, in highly irregular JSashion, that Interim County Administrator
Rusty Burns directly phoned Sheriff Skipper at 11:25 PM at night.

171. A dash cam video from Moore's car existed from the night of May 6, 2010.

172, On May 25, 2010, Moore executed an affidavit stating that he had not produced
the videotape because, "The video tape ran out prior to arriving at the Anderson County Jail
(Ex. H)

173. The County was later served with a Freedom of Information Act request asking

tor the full video and a version was produced.
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174, Upon information and beliet, however, different versions of the dash cam video
trom Moore's car exist.

175 As a consequence, Preston asked to inspect the original video from Moore's
vehicle.

1?6. By responsive correspondence dated September 7, 2011, the County informed
Preston that the original video had been destroyed. (See Exhibit L) )

177. On the night of the May 6, 2010, Moore conducted a DataMaster test
(breathalyzer) of Preston and Preston scored a .03, which is far below the legal limit of .08. (See
Ex.J)

178.  Notwithstanding his passing of the breathalyzer, Moore arrested Preston and
detained him over night.

179. Records produced by the County further reflect that by 3:37 AM, the County
released Preston's arrest information to the media then knowing his blood alcohol levels were so
far below the legal limit that Preston was presumptively sober,

180.  Urine tests of Preston were also administered and confirmed the absence of any
other impairing substance. (See Ex. K.)

181.  No legitimate basis or probable cause supported the County's arrest of Preston for
DUL

182.  Indeed, on June I, 2010, Solicitor Adams dismissed the charges against Preston
noting that, at his blood alcohol content ("BAC") level, Preston was conclusively unimpaired at
the time of his arrest. (See Ex. L.)

183.  Such BAC level was the same level that Preston registered when the County

determined Preston should be arrested and detained against his will.
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184.  Upon information and belief, Preston's arrest was completed in an attempt to
embarrass Preston, to gain an advantage in the civil lawsuit brought by the County, and to exact
political payback against Preston.

FOR A TENTH DEFENSE AND BY WAY OF COUNTERCLAIM
(Breach of Contract Against the County)

185.  The prior allegations are realleged as if they were stated fully herein.

186.  The County and Preston executed a Severance Agreement.

187.  The Severance Agreement was duly authorized and executed on behalf of the
County.,

188.  As referenced above, Paragraph 8 of the Severance Agreement contains a
covenant not to sue Preston or to pursue baseless charges against him.

189. The County's lawsuit breached Paragraph 8 of the Severance Agreement causing

Preston to sustain significant damages including the costs, attorney's fees, and other expenses

reasonably attributable to the defense of this action,

190.  The County's "investigation" of Preston included the manufacturing of false
evidence for purposes of procuring criminal charges without basis and lacking probable cause.

191, Such conduct further breaches Paragraph 8 of the Severance Agreement.

192.  The County further breached Paragraph § by procuring the wrongful arrest of
Preston for DUI when no legal basis or probable cause supported the same,

193. Upon information and belief, the County's arrest of Preston was completed in an
etfort to gain tactical advantage in the civil lawsuit brought by the County in further breach of

Paragraph 8 of the Severance Agreement,
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194, The County's breaches of Paragraph 8 of the Severance Agreement have also
impaired Preston's ability to gain alternate employment. which has legally and factually caused
him to sustain substantia] damages.

195.  The County's breaches of Paragraph 8 of the Severance Agreement have caused
damage to Preston's reputation and standing in the community,

196.  Accordingly, Preston is entitled to recover al actual, consequential, and other
damages proximately ﬂowi;lg from the CoLmty's breaches of the Severance Agreement,

FOR AN ELEVENTH DEFENSE AND BY WAY OF COUNTERCLAIM
(False Arrest & Imprisonment)

197.  The prior allegations are realleged as if they were stated fully herein.

198.  The County, by and through members of the Sheriff's Department and other
employees, restrained Preston by arresting him on May 6, 2010 and then placing him in
detention.

199, The County's restraint of Preston was, at all times, intentional.

200.  Preston's arrest an;:l restraint were unlawful and unsupported by probable cause.,

201.  Preston sustained substantial injuries as a consequence of the County's false arrest
and imprisonment of him, including but not limited to, a loss of freedom, embarrassment,
anguish, and a further impairment of Preston's ability to gain alternate employment

FOR A TWELFTH DEFENSE AND BY WAY OF COUNTERCLAIM
(Abuse of Process)

202, The prior allegations are realleged as if they were tully stated herein.
203.  The County initiated the grand jury process and the DUI arrest of Preston for an
ulterior purpose, namely to gain tactical advantage in the above-captioned civi] litigation and to

exact political payback against Preston.
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204, As set forth above, the County engaged in willful acts in both the “Investigation”
and the DUI arrest that were improper in the regular conduct of such proceedings.
205.  As set forth above, Preston has sustained significant damages as a consequence of

the County's abuse of process,

FOR A THIRTEENTH DEFENSE AND BY WAY OF COUNTERCLAIM
(Negligent Supervision)

206.  The prior allegations are realleged as if they were fully stated herein,
207. At all timeg during Preston's DUJ arrest, Moore was using chattel owned by the
County.

208. The County knew of its ability to control Moore and, in fact, possessed such

ability.

210. The County had knowledge of some or ajj of Moore's prior misconduct,

211, To the extent the County did not know al} of Moore's prior misconduct, it should
have known about the same.

212, The County's failure to supervise Moore, while on duty, in light of such prior
misconduct constitutes Bross negligence on the part of the County.

213, The County's failure to supervise Moore' caused Preston to sustain significant

harms, as set forth above and incorporated herein by reference.
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FOR A FOURTEENTH DEFENSE AND BY WAY OF COUNTERCLAIM
(Malicious Prosecution)

214, The prior allegations are realleged as if they were fully stz;ted herein.

215, The County instituted criminal proceedings against Preston by way of his arrest
for DUI.

216.  The criminal proceedings were resolved in Preston's favor.

217.  The DUI arrest was instituted against Preston out of malice.

218.  No probable cause existed in support of Preston's arrest for DUI

219.  The DUI arrest was terminated in Preston's favor by the Solicitor such that it
cannot be revived,

220.  Preston sustained significant actual damages as a consequence of the County's
malicious prosecution of the DU arrest including loss of freedom, anguish, and injury to
reputation and person.

221, Preston sustained signficant special damages as a consequence of the County's
malicious prosecution of the DUI arrest, including reasonable attorney's fees, and financial Josses
in relation to prospective employment,

WHEREFORE, having fully answered the Plaintiff's Complaint and SCRS' cross-claims,
Preston would respectfully request that an Order be entered which provides for the following
relief:

A. For the Complaint to be dismissed as to Preston with prejudice along with an

award of costs resulting therefrom in Preston's favor;

1

B. For actual, consequential, incidental and special damages incurred due to the

County's actions, as set forth in the above counterclaims;
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C. For the costs, fees, and expenses including a reasonable amount of attorneys' fees

resulting from the County's misconduct as outlined above; and,
D. For such other legal or equitable relief as the Court deems just and proper,

NELSON MULLINS RILEY & SCARBOROUGH LLP

SN

Lane W. Davis

SC Bar No. 68796

E-Mail: lane.davis@nelsonmullins.com
104 South Main Street / Ninth Floor
Post Office Box 10084 (29603-0084)
Greenville, SC 29601

(864) 250-2300

Candy M. Kem-Fuller, Esq.

SC Bar No. 011392

E-Mail: Candy@UpstateLawGroup.com
UPSTATE LAW GROUP, LLC

200 East Main Street

“ Easley, SC 29640

=%:) (864) 855-3114

Attorneys for Defendant Joey Preston

Greenville, South Carolina
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000183



EXHIBIT A

000184



/

™

STATE OF SOUTH CAROLINA)

IN THE COURT OF COMMON PLEAS
COUNTY  OF  ANDERSON)

Anderson County, )
Plaintiff, 5
-Vs- 5 C.A. No.: 2009-CP-04-4482
Joey Preston and the South ;
Cgro]ina Retirement System, :

Defendants. ?

DEPOSITION OF STEVE EBBELFR

PURSUANT to Notice, the

deposition of Steve Ebbeler,
called by the Plaintiff,
2

was taken commencing at the hour of
:15 p.m. on Friday, August 12, 2011, in the offices Wyche,
P.A., Attorneys at Law, 44 East Camperdown Way, Greenville,
South Carolina.

IRVETA J. SHOUSE, Reporter

G. W. Coleman Associates

Post Office Box 9177 » Greenwville, South Carolina 29604
864/233-234)
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EXHIBIT A

Ebbeler Deposition Excerpts:

Page 18: II. 16-24.

ls a. They told ma thay wars gonna ake sure that my arson
17 thing got invastigated. 3ut it turnad cut the pedpls that ---
13 the paople that burnt my Place and stole the equipment out of
19 my building got a lot of money. And it never want anyplace,

20 They told me, thay said 1 help 'em cut, why, if 1'4 h2lp with

21 this, they'd take care of that, and 1 got a quarter of a
22 million dollars WOTth of restitution coming. Not a p2nny.
23 They haven't done a thing and I can't =Ven get 'em to answer
2 the phone,
P.23:1l. 4-6.
4 2, FOUr thousand it what ¥ou quoted him or wnat he paid
5 you?
% A, That's what I got paid,
7 o, That's what yeu O pal (3
Al T E=lzeve, a4 that's a juzes, 1 thinking lt Wiy
G Eiux sheliand, Sut I can't syar LEMEmEEr LIw mane Ieztoabova:,
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P.33:1l. 11-17

223:0. 11-17

11 Q. NoW, it says here in your affidavit that Mr. Preston
12 baid yeu a thousand dollars for the fence. Is that what you
13 recall?
14 A, Naw, he paid me four --- I think --- I'am sure he
15 gave me a check for four thousand dollars. Yeah, I believe he
lé paid me four thousand dollars. I dén't know about all that
17 there. I signed this thing, but... Naw.

P.47: I}, 4-11:

4 Q. Here's Exhibit 5, Mr. Ebbeler. Do you recognize

5 that check?

6 A. Yes, ma'am.

7 Q. That is dated August 3L, 2000; right?

8 A. Uh-huh.

9 Q. Was that the last payment you received for the ---
10 A. Yes.
11 Q. —-- for the work on the Civic Center?

P.77,1I.10-14:

10 2. FlEase taks g naog 1 3t thes (Zxh1bis 1) andg s
il thisigh 1t ons by “nz. Ant I waas 7-00Tx T2ll ome what fasts oin
2 i i tml e ya dl= 1 S A R

_i 1= TA 7T N T B R S .

4 A B R T
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P.99:1l. 1-5:
1 R Do you p2lisve your prior handwzitten staterent was

[

dilferent fica this?

3 a. Absolutsly. I didn't say I sold him the fence for a
4 chousand deliars. I'm not no £col.  You can't evern z2at on a
5 “housand dollars.

P.114: Il 15-25:

15
16
17
18
19
20

[gv] A
19 =

o

NN
O & W

A. I didn't sign that —-- I didn't make ——- I didn't do
that statement. I didn't write that statement. They typed
that up someplace else and that ain't got nothin' to do with
me. I did not say that.

Q. Just 50 I understand: Are you saying that ---

A. I'm saying you got a crooked Cop. Anderson County's

full of 'em.

Q. Which cop is croocked?

A, I don't know. Whichever one of them wrote that
Statement and put number five in there and saild I give a fence

up for a thousand dollars. You know, they can check. They can
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g } P.112: 1. 21-25:
o1 Q. But you pelisve that that handwristsn sTataement 33id
o2 somethinyg diffzrent than Exhipit 12
23 A, I kncvw I never said that. This nuxber 57 Naver
24 happsned. Didn't happen. “ou know? I didn't zay that. Aand
25 number 7, whers it says --- I never said --- I never told Joey
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Eddie Moore To thomas9976@charter net, keli@waldreplaw com

12/01/2008 03 54 AM c

bee Hayniehouse@bellsouth.net: waimradio@yahoo.com;
rickfreemante@Charter.net: tombeckwith@bellsouth.net:
jrammell66@msn.com: suthrnboy@charter net
Subject Fw: Anderson County Administrator Buy-outon Nav. 16

—— Forwarded by Eddie Moore/GV/FD/FluorCorp on 12/01/2008 06.51 AM ——
“Office of Attorney General

use'r" , To <Eddie.Moore@Fluor com>

i tto .

;:: o@scattorneygeneral.co cc “Garden Frampton” <AGGFRAMPTO@ag.state.sc us>
11/26/2008 11 20 AM Subject Re: Anderson County Administrator Buy-out on Nov. 16

Dear Councilman Moore,

Thank you for your email on November 25  Itisour understanding that a recording of the
November 16, 2008, council meeting is being forwarded to this office for review As of this
date, however, we have not yet received that recording or any other information regarding that
council meeting.

We are happy to receive any recordings or documents relevant to this matter. Once they are
reviewed, we will determine what action — if any - is required by this office

Please know that this office does not investigate except in the area of Medicare fraud. If our
attorneys determine from the facts that a crnminal investigation is warranted, we will contact
SLED and request that they investigate,

I will have the Attorney General’s scheduler contact you next week to determine a mutually
acceptable date for a meeting here

Sincerely,

Len Williams
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Eddie Moore To "Stan Welch" <suthrnboy@charter net>

12/01/2008 04 23 AM ce

bece

, Subject Re. Anderson County Administrator Buy-cut on Nov 16[)

HEY STAN,

ASK RUSTY ABOUT IT. | HAVE TO TREAD GINGERLY ON THIS UNTIL NEXT WEEK. | DONT WANT
TG PLAY OUR HAND JUST QUITE YET. BUT IF RUSTY THINKS WE NEED TO GO PUBLIC WE CAN

EDDIE
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v was let go Monday, _.

' 88 Wadssadley, December 18; 2005, Andarson Independaat-Mad »r

AN’QBRBON coUNTY
B P, b ~ N
Xy,

B

5
3
1

:?: ) : 2 Bl .
BY MERYL DILLMAN ,.. .
Anderson lndainndm'llMau
+ - Al Andirsoh County Sherif's Office deputy
- Andéréon County Sheriff's Chief Deputy
Tim Bmhaconﬂnnedﬂmtl.arrmemMoore's
employment was terminated Manday Chief
Busha sald he wouldn't comment on why
. Accopding toacity of Anderson Police De-
pariment report, in a possibly unrelated inc |13
» dé ﬁ}épﬁ@pe'callgd to Rairitree 'Apart.
8- 2420° i

{f;chﬁanksA g in) A
tohday for
«': ‘ -

plaints. The report said Mr Moore, 31, was bang-
ingonaman'sdoor Accordingtothe report, the
man was dating a woman Mt Moore was glso
dating, L

According to the incident report, Mr. Moore.
had called the man's cell phane seven times Sun.
day The report added that Mr, Moore had been .
to the residence about three other times in the
past and banged on the door for about an hour
each time. !

R Maylummmunhenachedu(esomussorbye

mauxtdmmnm.\l@lmwmdm%n.mm.,
AN

. M

ACSO 000235
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AGENCY 1.C- INCIDENT REPORT ot ssecn fﬂ
SC0040100 05-30633
NCICENT Y PE compeTEo | romceo vy PREMEE TYPE enrentol © PR
Q umeeis
" Intimidation (13C) @resome | ovesew  |Residence/Home G Cranowiirn
O Reng. Oiga.
- OresONO Qrvesano O SoePudie
0 Croee
h CYESONO aOvesom g‘::::?a
NCICENRT LOCATIOM (BUATANIION, APARTNENT ANO MUNBER, STREET NAME ANO MUEER) CO0E [ EAPCN TYPE j
INCIGENT CATE ¢rFR CLOCK CLSPATOH CATE/TME 2¢ MR CLOCX J OCATION MO
Our Oty EL AL Theg 2naNID E LT |
12/12/2005 -00 10:00 12/12/2005 10:00:00 AM 10:02:00 AM
K S PLAAN Y AN u{srnn", ASOCLE) AELANC SR TO SURKECT FESICENT PACE  SEX pa ETH  JDAYTILE PHONE EVEMNG PONE
" o -
HERNANDEZ, JOSEPH { b ()SOU N
WDORESS Zlal STATE P’COOG J. OCATION %O,
MCTIM'S NAME LAY, IRST, WCOLE) RELATIONSH® TO SULECT RESI DENT RACE [GEX fCl RN JOAY TG PeC A EVENNG PHOME
" n -
HERNANDEZ, JOSEPH DIEGO AQ ] l F(sou w Mg N 1
8 pEICHT MECHT }ﬂm ErES FACIAL HWUR, SCARE, TATTOCS, GLASSES. CLO NHING, PhY SICAL PECULIARTES. ETC. -
Z 1510|130
s TATE CO0E OCATION NO
g
MSIBLE IMXRY (CT. 1) QYIS @NO EXPLAIN - COMPUANT OF NON-VISIBLE INASIES Ores@mno

MCTIM (NO 1) USING: ALCCHOL O YES BING O UK

CAUGE: O Yet DMNC OUNK. TYPE:

FWOuan VEH. O ONEMN VEX, O CETECTIVESPLASNT. O oreA 0 HE@  ASSATEDD  J)-The headcson 3- S, O OuofSitla U -Urkown
@auseEcy [UAME (LSTFIANT. 00LE) Foct  BEX hGE T TE OF BATH v [ReranT foon €
~ |amsuwar MOORE, LARRY BRENT W M b1 N h o0 p2o rﬁ
2 |ovunten [FACAL RAR SCARE, TATTOOR, GLASEA, CLOTHNG, PHYSICAL PECUUARTAS, ETC
O |owarmanT
g OAnRger gl J-OGATION MO,
@ |ou SUBJECT (NO.1) USING ALCONCR, O YES (I NO QUMK AEATED NEAR OF FENSE ECENE O YES ONO QUMK TEMME OF ARREST
OSUMNONS [ORIIGS O YES @NO O UNK. TYPE: EEELS,IE

NARRATIVE

OFFICER NARRATIVE - Description of Incident Begins Here

ON ABQVE DATE AND TIMES,

R/O DID RESPOND TO A CIVIL DISTURBANCE AT ABOVE INCIDENT

LOCATION. UPON ARRIVAL AT SCENE,

R/0 DID SPEAK WITH VICTIM HERNANDEZ WHO STATED THAT

IOFFENDER MOORE HAS BEEN AT HIS RESIDENCE FOR ABOUT AN HOUR BANGING ON THE DOOR WANTING TO

SPEAK WITH VICTIM OR WITNESS BURNS. VICTIM STATED TO R/O0 THAT OFFENDER HAS BEEN CALLING

HIM REPEATEDLY FOR ABOUT 2 MONTHS NCW ANDTHAT THE VICTIM HAS ASKED MOORE TO STOP. VICTIM

STATED THAT OFFENDER HAS BEEN TO HIS RESIDENCE ABOUT 3 TIMES IN THE PAST AT WHICH TIME

ODFFENDER BEATS ON THE DOOR FOR ABOUT AN HOUR EACH TIME. VICTIM HERNANDEZ STATED THAT

IOFFENDZA DID CALL VICTIMS CELL PHONE ABOUT 7 TIMES ON 12-11-2005,

VICTIM STATED THAT EACH

JURIECICTICN OF THEFT

ARIBCTION OF RECOVERY
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Fermer deputy mdicted on bribery. nusconduct charges » Anderson Independent Mail Page | or 14
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Former deputy indicted op bribery, misconduct
charges

By Mike Ells
Posted November 30, 2010 at 8.08 pm

Email Discuss Share » Print A A A

Documents ANDERSON — A former Anderson County shenffs
deputy was indicted by a grand jury Tuesday on three
Moore indictments charges each of misconduct in office and taking bribes
Larry Brent Moore, 36, accepted money or services from
three individuals 1n exchange for dismissing traffic violations, according to the :
Indictments,

Moore was Suspended withouyt pay July 30 and fired Aug. 10

htip 71y, ww.independentma] com/ncus/l()l()/nov/.‘»()/'r'ormcr-dcpu!y-indictcd-bribery-misc... 8172011
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Former deputy idicted on bribery. misconduct charges » Anderson Independent Majl Page 2ot 14

Moore handled 43 percent of the shenff office’'s DU cases from January 2010
through May 15, according to information obtained through a Freedom of Information
Act request from earlier this year

The indictments say that one of the alleged incidents of bribery happened in March
and the other two happened on July 28 and July 29,

There are no details in the indictments about the amount of money or specific
circumstances involved.

Moore's attorney, Druanne White, said that a grand jury, as a matter of procedure,
does not hear evidence from defense lawyers.

“We look forward to the tnal and to presenting our case, the truth,” she said

South Carolina Attorney General's Office for prosecution.

scl

Skipper emphasized that his deputies are held to high standards, as evidenced by the W
strong effort at investigating complaints about Moore. 1

Mark Plowden, a spokesman for the attorney general's office, confirmed that Moore

Tuesday in response to a Freedom of Information Act request Bi

)

http /v indcpcmlcntmzul.com/nc\\s/.?()l()/nm/3()/ri>rmcr-dcputy—mdictcd-bnbcry-misc... 8172011
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Former depuly mdicted on bribery. misconduct charges » Andetson Independent Mail Page 3 of 14

Moore was hired and rehired by Skipper's predecessor, David Crenshaw.Moore was

@‘: , rehired by Skipper in December 2008 Deputies serve at the sheriff's pleasure and
g 17 when a new sheriff comes in, all existing deputies need to be rehired, so Moore was
! rehired along with aimost every other deputy who was working in late 2008, Skipper

said

Moore worked as a Pendleton city police officer from 2003 to 2005 and also worked
as a Pendleton officer between his sheriff's stints in 2005.

Moore has not been arrested, White said.

© 2010 Anderson Independent Mail, All rights reserved This matenial may not be
published, broadcast. rewritten or redistributed.

Email Discuss Share » Print

Recommend Be the first of your friends to recommend this,

Related Stories

Moore's career ag deputy hit highs, lows

Also in Local News More

Griffin Thermal Products announces expansion in Greenville County
Divided Anderson County Council approves worthless-check unit

Oconee County files appeal over zoning for new jail
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
Taking of consideration or the like by sheriff or other officer for not

COUNTY OF ANDERSON ) performing duties

At a Court of General Sessions, convened on November 3 0 , 2010, the Grand Jurors of
Anderson County present upon their oath:

Taking of consideration or the like by sheriff or other officer for not performing
duties

That Lamy Brent Moore did in Anderson County, on or about March, 2010,
receive money or other valuable thing as a conslideration, reward or inducement
for omitting or delaying to arrest a defendant or to carry him before a magistrate.
To Wit: Larry Brent Moore accepted from J-Douglas Robinson a sum of money-
and/or performance of a valuable servics in exchange for pending traffic violations
being dismissed, in violation of §16-9-240 of the Code of Laws of South Caralina,
(1978), as amended.

Against the peacs and dignity of the State, and contrary to the statute in such case

4%«';777/%«4@

HENRY MCMASTER (miw)
ATTORNEY GENERAL

made and provided.
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WITNESSES

SLED Agent Dean Brown

ARREST WARRANT NUMBER

TRGEenBt kano p

NOovV 30 2010

Kb Morrfr?

VERDICT ~

Foreperson of Petit Jury
Date:

DOCKET NO. 2010-65-04- () Z“" SLp

The State of South Carolina

County of Anderson

COURT OF GENERAL SESSIONS

November S0 2010 TERM

THE STATE
v.

LIH Brent Moore

Indictment for

Taking of consideration or the llke by
sheriff or other officer for not
performing dutles

SC Code:16-9-240
CDR Code: 1160

ATRUE COPY

MAY -2 2312

[

CLERK OF COURT
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) MISCONDUCT IN OFFICE
COUNTY OF ANDERSON )

At a Court of General Sessions, convened on November 3 O , 2010, the Grand Jurors of

Anderson County present upon their oath:
MISCONDUCT IN OFFICE

That Larry Brent Moore did in Anderson County, on or about July 28, 2010,

wilifully, dishonestly, and with bad-faith and corrupt intent, engage in acts and

omissions of misconduct in office, in the form of malfeasancae, misfeasancs, and
nonfeasance. To Wit: Larry Brent Moore required that Jose Hemandez pay a

sum of money in exchange for not being arrested for traffic violations, in violation
of the Common Law of South Carolina.

Against the peace and dignity of the State, and contrary to the statute
made and provided.

in such case

L

HENRY MCMASTER (miw)
ATTORNEY GENERAL
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WITNESSES

SLED Agent Dean Brown

ARREST WARRANT NUMBER

T rtirkdm gm_ﬂp NRY

NOY 35 2010

Foreperson of Petit Jury
Date:

[ ——_

pocke No. 20106806 )74 S S

The State of South Carolina
County of Anderson

COURT OF GENERAL SESSIONS

Novomww TERM

e

THE STATE
V.

Larry Brent Moore

Indictment for
Misconduct in Office

SC Code Ann. § 17-25-0030
CDR Code: 0819

ATRUE COPY
MAY -2 20
]
iy
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR.
Talking of consideration or the like by sheriff or other officer for not

COUNTY OF ANDERSON ) performing dutics

At a Court of General Sessions, convened on November :3 O , 2010, the Grand Jurors of
Anderson County present upon thelr oath:

Yaking of conslderation or the like by sheriff or other officer for not performing
duties

That Larry Brent Moore did in Anderson County, on or about July 28, 2010,
receive money or other valuable thing as a consideration, reward or inducement
for omitting or delaying to arrest a defendant or to carry him before a magistrate.
To Wit: Larry Brent Moore accepted from Jose Hemandez a sum of money
and/or performance of a valuable service in exchange for not being arrested for
traffic violations, in violation of §16-8-240 of the Code of Laws of South Carolina,
(19786), as amended.

Against the peace and dignity of the State, and contrary to the statute In such case

made and provided. % W
M Mﬁ_

HENRY STER (miw)
ATTORNEY GENERAL
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WITNESSES

SLED Agent Dean Brown

ARREST WARRANT NUMBER

T kb &2 'ddano sury

NOV 3 (2010

“Forepetson of karevid Jtry
Dats:

'VERDICT -

Foreperson of Petit Jury
Date:

DOCKET NO. 2010-65-04- () 245 ‘"IL

The State of South Carolina
County of Anderson

COURT OF GENERAL SESSIONS

November 3 O 2010 TERM

THE STATE
v.

Larry Brent Moore

indictment for

Taking of consideration or the like by
sheriff or other officer for not
performing duties

SC Code:16-9-240
CDR Code: 1180

ATRUE COPY
MAY -2 201
G/
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STATE OF SOUTH CAROUNA ) INDICTMENT FOR
) MISCONDUCT IN OFFICE
COUNTY OF ANDERSON )

At a Court of General Sessions, convened on November 3 0 , 2010, the Grand Jurors of
Anderson County present upon their oath:

MISCONDUCT IN OFFICE

That Larry Brent Moore did in Anderson County, on or about July 29, 2010,
willfully, dishonestly, and with bad-faith and corrupt intent, engage in acts and
omissions of misconduct in office, in the form of malfeasance, misfeasance, and
nonfeasance. To Wit: Larry Brent Moore required that Crispin Reynoso-Lugo

Pay a sum of money in exchange for not being arrested for traffic violations, in
violation of the Common Law of South Carolina,

Against the peace and dignity of the State, and contrary to the statute in such case

mada and provideld. / — 277 /// ﬁ

HENRY MCMASTER (miw)
ATTORNEY GENERAL
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WITNESSES

SLED Agent Dean Brown

ARREST WARRANT NUMBER

Tktirkds d Helano sury

NOV 30 2010

Son o%mnd&m

VERDICT -

Date:

Foreperson of Petit Jury
Date:

DOCKET NO. 2010-65-04- ) ?,'J[ 53

The State of South Carolina
County of Anderson

COURT OF GENERAL SESSIONS

November O 2010 TERM

THE STATE
v.

Lai Brent Moore

Indictment for

Misconduct in Office

SC Code Ann. § 17-25-0030
CDR Code: 0819

ATRUE COPY

MAY -2 2012

i )

___CUERK OF COURT

\\&)‘)
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STATE OF SOUTH CAROLINA ) ) INDICTMENT FOR
) Taking of consideration or the lik'e by sh;:iﬂ'or other officer for not
COUNTY OF ANDERSON ) performing duties

At a Court of General Sessions, convened on November O 2010, the Grand Jurors of
Anderson County present upon their cath:

Taking of consideration or the like by sheriff or other officer for not performing
dutles

That Larry Brent Moore did in Anderson County, on or about July 29, 2010,
receive money or other valuable thing as a consideration, reward or inducement
for omitting or delaying to arrest a defendant or to carry him before a magistrate.
To Wit: Larry Brent Moore accepted from Crispin Reynoso-Lugo a sum of money
and/or performance of a valuable service in exchangs for not being arrested for

traffic violations, in violation of §16-8-240 of the Code of Laws of South Carolina,
(1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such case

s Do

HENRY MGMASTER (miw)
{ ATTORNEY GENERAL

made and provided,
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WITNESSES

SLED Agent Dean Brown

ARREST WARRANT NUMBER

T lRdsbn Bdhrhnojm

NOV 3G 200
B4 Henp

L4

~Foreperson ﬁﬁdmy
Date:

VERDICT

Foreperson of Patit Jury
Date:

DOCKET NO. 2010-G5-04- () 245

The State of South Carolina
County of Anderson

COURT OF GENERAL SESSIONS

November O 2010 TERM

THE STATE
v.

" —

Indictment for

Taking of consideration or the like by -
shertff or other officer for not
performing duties

SC Code:18-9-240
CDR Code: 1160

ATRUE COPY
MAY -2 2012

Fib0n Yoty

CLERK OF COURT
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STATE OF SOUTH CAROLINA ) INDICTMENT FOR
) MISCONDUCT IN OFFICE
COUNTY OF ANDER.SON ) . :

At a Court of General Sessions, convened on November \36 » 2010, the Grand Jurors of
Anderson County pressnt upon their oath:

MISCONDUCT IN OFFICE
=L LN OFFICE

That Larry Brent Moore did in Anderson County, on or about March, 2010,
willfully, dishonestly, ang with bad-faith and corrupt intent, engage in acts and
omissions of misconduqt in office, in the form of malfeasance, misfeasance, and
nonfeasance. To Wit: Lamy Brent Moore required that J-Douglas Robinson pay a

Sum of money in exchange for pending traffic violations being dismissed, in
violation of the Common Law of South Carolina,

_Against the Peace and dignity of the State, and contrary to the statute jn such case

made and provided. /)?7&/ E

ENRY M STER (miw)
ATTORNEY GENERAL
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- WITNESSES

SLED Agent Dean Brown

ARREST WARRANT NUMBER

.

T FALHoNIDA Bhano Sy

NOY 20 2010
#y Mgrafg

_?Juv rsor Of Asranaahy

Date:

VERDICT *

Foreperson of Petit Jury
Date: '

DOCKET NO. 2010-G5.04- O Z* 5 I

The State of South Carolina
County of Anderson

COURT OF GENERAL SESSIONS

November D 2010 TERM

THE STATE
v.

Laa Brent Moore

Indictment for

Misconduct In Office

SC Code Ann. § 17-25-0030
COR Code: 0819

ATRUE COPY

MAY -2 20

[hQn Yot

CLERK OF COURT

&/
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SOUTH CAROLINA DEPARTMENT OF PUBLIC SAFETY
AFFIDAVIT FOR FAILURE TO PRODUCE VIDEOTAPE

B.0J Atthe time of the defendant's arrest or probable cause d i

vehicle I wes operating was in an inoperable condition and reasonable efforts had been made to
maintain the equipment in an operable condition,

C.00 It was physically impossible to produce a videotape from the vehicle I was operating of the
defendant at the time of the arrest or probable canse determination because:

O The defendant nesded emergency medical treatment, or
0 Exigent circumstances existed which are outlined below:

D.[2"Other valid reasong existed for failing: torproduce the videotape based on the totélity of the
circumstances. These reasons are outlined below:

The  video Tape  ran oyl prior to arr,;//}u? at Fhy
Arvﬂ/ffson) daun/f\/ .T;\:l

Signature of Ofﬁ/cerW Date .5’/9{ %70/0

State of South Carolina
County of

orn to and g:scn'b d befors, me this&"day of 20/0
Md . I’lf o) Notary Public for the State South Carolina,

My commission expires:

DPS-LE-033
Rev 7/00

ACSO 000038
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Collins@3Lacy.

AYTORNEYS AT LA w

Michael S, Pitts | Direct Dial: 864.282.9119 | E-Mail:

mpitts@collinsandlacy.com
Also Admitted in North Carolins

September 7, 201 |

Lane W. Davis, Esq.

Nelson Mullins Riley & Scarborough, LLP
P.O. Box 10084

Greenville, South Carolina 29603

Re:  Anderson County v. Preston and the South Carolina Retirement System
C.A. No. 2009-CP-04-4482

Dear Lane:

I am in receipt of your letter dated April 26, 2011. Kindly allow this letter to serve as
Anderson County’s response.,

When you originally made your request pursuant to the South Carolina Freedom of
Information Act over one year ago, the County fully complied and responded appropriately. One

in question. The original no longer exists in light of the fact the charges against Mr, Preston
were fully disposed of sometime ago. See S.C. Code Ann. § 56-5-2953 (C) (1976, as amended)
("A video recording must not be disposed of in any manner except for its transfer to a master
recording for consolidation purposes until the results of any legal proceeding in which it may be
involved are finally determined.”) Last, [ am informed there are no chain of custody records.

Please call with any questions or concerns you may have,
With kind regards, I am

Sincerely,

Michael S. Pits

MSP:lah

cc:
Theodore James Gentry, Esq

Wyche Burgess Freeman & Parham, P.A.
P O. Box 728
Greenville, South Carol
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SOUTH CAROLINA LAW ENFORCEMENT DIVISION - URINE/BLOOD COLLECTION REPORT
Subject: Reskay Seey- Bedorsrs

County of Arrest

Subject’'s Address
Driver's Licenss Numbe

Aresting Officer, £ 8 Moo __________Agency:
et Offcr md

Date of Amrest: ¢ Time of Arrest: Traffic Ticket Number. 7. 7
Date of Test: =% Time of Test: M Location of Collection: omed L4 YA

Sex: 2. Race: 4.

CHEyE FOLLOWING (CHECK BOTH IF APPLICABLE)

Subject is under arrest for Seclion 58-5-2930, 56-5-2933, 58-5-2945, 58-1-2120, 50-21-112, 50-21-113 or 23-31-415;
Is in violation of Section §8-5-2945, 50-21-113 or 56-1-288 of the 1976 South Carolina Cods of Laws as amended
@);(Ub]ld has been advised In writing of his/her Implied Consent Rights.

CHRECK THE CORRECT ONE (ONLY ONE CAN APPLY)

Subject had a DataMaster reading of less than 0.08%, and a urine sample is requested. DataMaster reading:_« o3 (optional)
Subject Is unconscious or otherwise incapable of refusal and s considerad Informed, therefore, a blood sample Is requestad.

A blood sample is requested by the arresting officer because a licensed medical perscn has informed the officer that the subject Is
unable to take a breath test at this time due to any reason deemed acceptable by that licensed medical persoq.

Subject is under arrest for, or in violation of, Section §8-5-2945 or 50-21-113, and, pursuant to Section 56-5-2848 or 5§0-21- 116, a
blood sample or a blood and urine sample is/are requested.

A blood sample is requested by the subject for his/her own independent test.

o0 oo

Name and TiRe of Licensed Medical Personnel: /V l /')'
[4

(Please Print)
Signature of Licensed Medlcal Personnel: M)A
- [

THIS SECTION TO BE CHECKED BY SAMPLE COLLECTOR

[ Using a non-ethanol prep, a blood sample was collected Into an unused, uncontaminated viai and given directly to the arresting
officer (or to the subject requesting sample for his/her independent test) after coliection,

A urine sampls was collected Into an unused, uncontaminated container and given directly to the arresting officer after collection.

Name of Licansed or Trained Collector: Mt/aa/v i /‘7/ 7/(.(f en  CL }
’ 4 {Please Print)
Signature of Licensed or Trained Collector: l 7??4[45} ﬂ t L dA L

FINAL CHECKS FOR LAW ENFORCEMENT OFFICER
Sample collection was under my direct supervision.
B/Samplc container is properly labeled with the subjeci‘s name and time of collection.
U’Sa_mpln is properly sealed and ready for transport.

Signature of Officer; % /? /%/Zﬂ Date: :i;/ Z/ﬁ)f?/ )

l@"‘ S

7

received a copy of this report on

{Subject's Signature) Date

White Copy: Arresting Officer ~ Canary Copy: Hospital Pink Copy: Subject Goldenrod Capy: SLED

T —

ACSO 000037
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SOUTH CAROLINA LAW ENFORCEMENT DIVISION

. FORENSIC SERVICES LABORATORY REPORT

MARK SANFORD

REGINALD L LLOYD
Governor Director
Deputy L. B. Moore TOXICOLOGY DEPARTMENT
Anderson County Sheriffs Office May 27, 2010
P.O. Box 5497 SLED No: L10-05104
Anderson, SC 29623-5497 Your Case No: 201022594
Incident Date: 05/06/2010
[S] Joey Ray Preston

This is an official report of the South Carolina Law Enforcement Division Porensic Services Laboratery and is to be used 1n
connection with an official criminal uvestigation, These examinabions were conducted nnder your assurance that no previous
exanunations of person(s) or evidence submitted in this case have been or'will be conducted by any other laboratory or agency.

Reginald L Lioyd, Director
South Carolina L aw Enforcsment Division

LTEMS OF EVIDENCE
Item: 1 Sample Type: Urine - labeled "Preston Joey R"

Screen by Fluorescence Polarization Immunoassay (FPIA)

Analyte Result Units Threshold
Amphetamine/Methamphetamine Negative mg/L 100
Benzo&lazepines Negative mg/l 020
Cannabinoids Negative mo/l 010
Cocaine Metabohte Negative mg/L 0.30
Oplates Negative mpiL. 0.10

Analysis by Gas Chromatography/Mass Spectrometry {GCIMS)

Analyle Result Units Threshold
lbuprofen Positive

Synonyms: Advik®, Motdﬁ@. Nuprin®

A comprehensive drug screen ulilizing gas chrometography/mass
spectrometry was performed on this sample With the exception
of the compound(s) listed, no other drugs or polsons of concern
were found.

;x@%

P O Box 21388, Columbia, South Carolina 29221-1338 Phone (B03) BI6-7300 Fax (803) 898-7351
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Megan B. Mebane

Forensic Taxicologist

Biological specimans Processed for testing which are not consumed d

uring analysis will be maintained for 180 days from the
completion date of tha analysis and then dest

royed unless otherwise notifled,

ACSO 000041
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Office of Solicitor

ANDERSON COUNTY COURTHOUSE TENTH JUDICIAL CIRCUIT GOCOMEE COUNTY COURTHOUSE
PO BOX 8002 ANDERSON & OCONEE COUNTIES 115 SQUTH PINE STHEET
ANDERSON SC 20622 WALHALLA, 5C 29691
TELEPHONE 864.260-4048 TELEPHOME 864-635-3294
FAX 884-280-4187 FAX 854-818-4295
CHRISSY T ADAMS
souciToR

EVIDENCE DOES NOT WARRANT-
PROSECUTION OF PRESTON DUI
CHARGES

June 1, 2010
Contact: pressinfo@soli10th.com

(Anderson, SC). The charge against Mr. Joey Preston for Driving Under the
Influence has been dismissed. .

The chemical analysis of Mr. Preston’s breath (Datamaster reading)
registered a .03%, below the threshold level of .05% that is necessary to
prosecute an individual for DUI.

Mr. Preston also submitted to a urine sample to test for the presence of any
drugs. The SLED analysis came back negative for all drugs tested except
for ibuprofen (Advil, Motrin, Nuprin), which is not recognized to be an
impairing drug,

For your information, the applicable law is cited below.

Section 56-5-2930 of the SC Code of Laws states, in part:

(A) It is unlawful for a person to drive a motor vehicle within this
State while under the influence of alcohol to the extent that the
person's faculties to drive a motor vehicle are materially and
appreciably impaired, under the influence of any other drug or a
combination of other drugs or substances which cause impairment
to the extent that the person's faculties to drive a motor vehicle are
materially and appreciably impaired, or under the combined
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influence of alcohol and any other drug or drugs or substances
which cause impairment to the extent that the person's faculties to
drive a motor vehicle are materially and appreciably impaired.

Section 56-5-2950 of the SC Code of Laws states, in part:

(G) In the criminal prosecution for a violation of Section 56-5-2930,
56-5-2933, or 56-5-2945 the alcohol concentration at the time of
the test, as shown by chemical analysis of the person's breath or
other body fluids, gives rise to the following:

(1) if the alcohol concentration was at that time five one-
hundredths of one percent or less, it is conclusively presumed
that the person was not under the influence of alcohol.

#it
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF ANDERSON ) C.A.No. 2009-CP-04-4482
Anderson County, )
)
Plaintiff, )
)
vs. ) PLAINTIFF'S REPLY TO

) AMENDED COUNTERCLAIMS
Joey Preston and the South Carolina )
Retirement System, )
)
Defendants. )
)

Plaintiff Anderson County ("Plaintiff") hereby replies to the Amended Counterclaims of
Defendant Joey Preston (“Preston"). Paragraph references are to the paragraph numbers of
Defendant's Answer and Counterclaims to Plaintiff's Amended Complaint & Co-Defendant's
Crossclaims.

FIRST DEFENSE

1. Plaintiff denies each and every allegation of the Counterclaims, except as
specifically and expressly admitted herein.

2. Answering the allegations in Paragraph 126, Plaintiff reiterates the allegations of
its Complaint.

3. Plaintiff admits so much of Paragraph.127 as alleges that both Defendant Preston
and persons purporting to act on behalf of Plaintiff executed a document dated November 18,
2008 and entitled "Severance Agreement and Release of Claims."

4. Plaintiff denies the allegations in Paragraphs 128.

5. Plaintiff admits the allegations in Paragraph 129

6. Plaintiff denies the allegations in Paragraphs 130-131.
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7. In response to Paragraph 132, Plaintiff admits that commencing in early 2009, the
County made appropriate inquiries into past financial and management dealings of the County.

8. Plaintiff denies the allegations in Paragraphs 133-134.

9. In response to Paragraph 135, Plaintiff admits that an individual named Steve
Ebbeler was interviewed as part of the inquiries described above.

10.  Answering the allegations in Paragraph 136, Plaintiff would admit that on
August 12, 2011, the deposition of Steve Ebbeler was taken and would crave reference to the
deposition for the statements contained therein.

11.  Plaintiff denies the allegations in Paragraphs 137.

12.  Plaintiff denies the allegations of Paragraph 138 and expressly denies falsification
of an affidavit; as to the contents of the Affidavit, Plaintiffs would crave reference to the
Affidavit.

13.  Answering the allegations in Paragraph 139, Plaintiff would admit that on
August 12, 2011, the deposition of Steve Ebbeler was taken and would crave reference 10 the
deposition for the statements contained therein.

14.  Plaintiff denies the allegations in Paragraph 140.

15.  Plaintiff is without sufficient information as to the allegations in Paragraph 141
and therefore denies the same.

16.  Plaintiff denies the allegations in Paragraph 142.

17.  Answering the allegations in Paragraphs 143-144, Plaintiff denies that it falsified
an affidavit. Plaintiff would crave reference to Steve Ebbeler's August 12,2011 deposition.

18.  Plaintiff is unable to admit or deny the allegations in Paragraph 145, and so denies

the same, and would crave reference to the Affidavit as to its statements.

000230



19.  Plaintiff admits Ebbeler's affidavit was produced in discovery and denies any
implication of impropriety contained in Paragraph 146.

20.  Plaintiff is unable to admit or deny the allegations in Paragraph 147 and would
crave reference to the documents described therein. Plaintiff denies the interpretations contained
in Paragraph 147.

21.  The allegations of Paragraph 148 are vague and unintelligible, and therefore
denied.

22, Whether or not materials are submitted to the grand jury is privileged and
confidential, and accordingly no response may be made to the allegations of Paragraphs 149-150.
Plaintiff expressly denies falsifying or manipulating any documents. Plaintiff is without
knowledge as to what investigators' hopes were, and therefore denies the same.

93, Plaintiff has met all discovery and other obligations, and any materials withheld
or otherwise not disclosed were privileged or otherwise exempt from disclosure, and so Plaintiff
denies the allegations of Paragraph 151.

24.  Answering Paragraph 152, Plaintiff is without sufficient information as to the
matters stated therein as the phrase "such documents" is too vague and ambiguous, and therefore
denies the allegations in Paragraph 152. Plaintiff would crave reference to Exhibit B and
Exhibit C as to the statements contained in them. Plaintiff denies the interpretations and
implications set forth in Paragraph 152.

25.  Answering Paragraph 153, Plaintiff would crave reference to Exhibit C as to the
statements contained in it. Plaintiff denies the interpretations and implications set forth in
Paragraph 153. Plaintiff is unable to determine what Defendant Preston means by "documents"

and is therefore unable to admit or deny the remaining allegations.
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26.  Answering Paragraph 154, Plaintiff admits that it hired Russell Burns as interim
County Administrator and that he remains in that position.

217. Answering Paragraph 155, Plaintiff admits that Defendant Preston was arrested
on May 6, 2010. Plaintiff denies the remaining allegations in Paragraph 155.

78.  Answering Paragraph 156, Plaintiff admits that Deputy Sheriff L.B. Moore
arrested Defendant Preston on May 6,2010.

79.  Answering Paragraph 157, Plaintiff admits that Deputy Sheriff J. Crawford
arrived on the scene of the traffic stop.

30.  Answering Paragraph 158, Plaintiff would admit that it knew of conduct as set
forth in Moore's employment file.

31.  Plaintiff admits the allegations in Paragraphs 159.

32.  Answering Paragraph 160, as a matter of policy for Anderson County Sheriff's
Office, Sheriff John Skipper rehired Moore, as he did all the other officers, who continued their
employment with the Anderson County Sheriffs Office after Shenff John Skipper became
sheriff. Sheriff David Crenshaw rehired Moore after his termination.

33, Plaintiff denies the allegations in Paragraphs 161-162 and would crave reference
to Exhibit E for the statements contained therein.

34,  Answering the allegations in Paragraph 163, Plaintiff would admit upon
information and belief that Shanon R. Burns is the daughter of interim County Administrator
Rusty Bumns, admits that Moore is-the officer who arrested Defendant Preston for DUL and
denies the remaining allegati(;ns.

35.  Answering Paragraph 164, Plaintiff would crave reference to Exhibit E for the

statements contained therein.
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36.  Answering Paragraph 165, Plaintiff admits that Moore was suspended without
pay from the Anderson Sheriff's Department in July 2010 for alleged misconduct in office.

37.  Plaintiff admits the allegations in Paragraph 166.

38.  Plaintiff denies the allegations in Paragraph 167.

39.  Answering Paragraphs 168-170, Plaintiff would crave reference to the phone
records as to calls made between telephone numbers. Plaintiff denies any irre gularity.

40.  Plaintiff admits the allegations in Paragraph 171.

41.  Plaintiff admits the allegations in Paragraph 172.

42.  Answering Paragraph 173, Plaintiff admits that in response to a FOIA request it
produced a dash cam video from Moore's vehicle from May 6, 2010.

43.  Plaintiff is without sufficient information to answer the allegations in Paragraphs
174-175, and therefore, denies the same.

44.  Answering Paragraph 176, Plaintiff admits that counsel for Plaintiff informed
counsel for Defendant Preston the original video no longer existed.

45.  Answering Paragraph 177, Plaintiff admits that a Datamaster test indicted a
reading of 0.03.

46.  Answering Paragraph 178, Plaintiff admits that Defendant Preston was detained
over night.

47.  Answering Paragraph 1~79, Plaintiff would crave reference to the records for the
statements contained therein.

48.  Answering Paragraph 180, Plaintiff would crave reference to Exhibit K as to the
results of the urine test.

49.  Plaintiff denies the allegations in Paragraph 181.
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50.  Answering Paragraph 182, Plaintiff admits that the Solicitor dismissed the
charges against Defendant Preston. Plaintiff would crave reference to Exhibit L as to the
statements contained therein.

51.  Answering Paragraph 183, Plaintiff admits that Defendant Preston had a
Datamaster test reading of 0.03. The remaining allegations of Paragraph 183 are denied.

52.  Plaintiff denies the allegations in Paragraph 184.

53.  Answering Paragraph 185, Plaintiff incorporates its previous responses set forth
herein.

54,  Plaintiff admits so much of Paragraph 186 as alleges that both Preston and
persons purporting to act on behalf of Plaintiff executed a document dated November 18, 2008
and entitled "Severance Agreement and Release of Claims." Plaintiff denies the remaining
allegations of Paragraph 186.

55, Plaintiff denies the allegations in Paragraph 187.

56.  Answering Paragraph 188, Plaintiff would crave reference to the document
nSeverance Agreement and Release of Claims" as to any statements contained therein.

57.  Plaintiff denies the allegations in Paragraphs 189-196.

58.  Answering Paragraph i97, Plaintiff incorporates its previous responses set forth
herein.

59,  Answering Paragraph 198, Plaintiff admits that the Sheriff's Department arrested
Defendant Preston on May 6, 2010 and detained him for a period of time.

‘60. Plaintiff admits the allegations in Paragraph 199.

61.  Plaintiff denies the allegations in Paragraphs 200-201.

62.  Answering Paragraph 202, Plaintiff incorporates its previous responses set forth

herein.
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64.

herein.

65.

66.

67.

68.

| 63.

Plaintiff denies the allegations in Paragraphs 203-205.

Answering Paragraph 206, Plaintiff incorporates its previous responses set forth

Plaintiff admits the allegations in Paragraph 207.
Answering Paragraph 208, Plaintiff admits that it employed Moore.
Plaintiff denies the allegations in Paragraph 209.

Answering Paragraph 210, Plaintiff admits that it had knowledge of Moore's

alleged conduct as set forth in the December 12, 2005, Anderson County Personnel Action.

69.

Answering Paragraph 211, Plaintiff admits it knows of action as described, and

therefore allegations as to what it should have known are irrelevant.

70.

herein.

72.

73.

dismissed.

74.

75.

76.

71.

71.

Plaintiff denies the allegations in Paragraphs 212-213.

Answering Paragraph 214, Plaintiff incorporates its previous responses set forth

Plaintiff admits the allegations in Paragraph 215.

Answering Paragraph 216, Plaintiff admits that the charges against Preston were

Plaintiff denies the allegations in Paragraphs 217-218.
Plaintiff admits the allegations in Paragraph 219.
Plaintiff denies the allegations in Paragraphs 220-221.

SECOND DEFENSE

The relevant and consistent responses and allegations contained in the previous

paragraphs of this Answer to Counterclaims are realleged and incorporated herein.

) 78.

The Counterclaims fail to state a claim upon which relief can be granted.
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THIRD DEFENSE
79.  The relevant and consistent responses and allegations contained in the previous
paragraphs of this Answer to Counterclaims are realleged and incorporated herein.
80.  The Severance Agreement is void and unenforceable, and should be rescinded, for

the reasons set forth in Plaintiff's Complaint.

FOURTH DEFENSE

81. The relevant and consistent responses and allegations contained in the previous
paragraphs of this Answer are realleged and incorporated herein.
82.  Defendant Preston's breach of the Severance Agreement bars recovery for any

alleged breach.

FIFTH DEFENSE

83.  The relevant and consistent 1esponses and allegations contained in the previous
paragraphs of this Answer are realleged and incorporated herein.

84,  Plaintiff is a governmental entity within the meaning of the South Carolina Tort
Claims Act.

85. Plaintiff asserts its rights, defenses, privileges, limitations, and immunities
afforded under the South Carolina Tort Claims Act alnd available under the doctrine of sovereign
immunity as retained by the Act, including but not limited to, subsections (1), (2), (3), (4), (5),
(17), (20), and (23) of Section 15-78-60 of the South Carolina Code.

SIXTH DEFENSE

86.  The relevant and consistent responses and allegations contained in the previous

paragraphs of this Answer are realleged and incorporated herein.
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87.  Defendant Preston as County Administrator had authority to restrain Moore, but
neglected to do so.

88.  The negligence, gross negligence, willfulness, wantonness, and recklessness
described above on the part of Defendant Preston, combined and concurred with any acts or
omissions on the part of the Plaintiff, which are denied, and the same acted as the direct and
proximate cause of the Defendant's injury and any damages sustained. Consequently, the
Defendant Preston's claims are barred by the doctrine of comparative negligence.

89. In the alternative, Defendant Preston's claims are governed and limited by the
doctrine of comparative negligence, and any recovery by Defendant Preston herein should be
reduced in accordance with the doctrine of comparative negligence.

WHEREFORE, having fully answered Defendant Preston's Counterclaims, Plaintiff
respectfully requests:

(a) Defendant Preston's Counterclaims be dismissed with costs;

(b) That Plaintiff be awarded attorney's fees; and

©) Such other and further relief as the Court deems just and proper.

DEVLIN & PARKINSON, P.A.

John R DéVlin, Jr. S.C. Bar No. 1667
Emily T. Whitney, S.C. Bar No. 70501
P.O. Box 10387
Greenville, SC 29603
(864) 242-4050
(864) 242-4277-Facsimile
June 29, 2012
Greenville, South Carolina Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA )} INTHE COURT OF COMMON PLEAS
)
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
Anderson County, South Carolina, ) CASE NO. 2009-CP-04-4482
)
Plaintiff, ) DEFEDANT SOUTH CAROLINA
)  RETIREMENT SYSTEM’S NOTICE
V. ) OF MOTION AND MOTION FOR
)  SUMMARY JUDGMENT
Joey Preston and the South Carolina )
Retirement System, )
)
Defendants. )

TO: J. THEODORE GENTRY AND TROY A. TESSIER, ATTORNEYS FOR PLAINTIFF

ANDERSON COUNTY

PLEASE TAKE NOTICE THAT Defendant South Carolina Retirement System (“SCRS”
or “System”), by and through its undersigned counsel, hereby moves before the Court for an
order granting summary judgment in the above-captioned matter in favor of SCRS pursuant to
Rule 56 of the South Carolina Rules of Civil Procedure. SCRS makes this motion on the
grounds that there is no genuine issue as to any material fact with regard to the claims asserted
against SCRS in this matter and that SCRS is entitled to a judgment in its favor regarding the
extent of its liability, if any, on those claims as a matter of law.

BACKGROUND

As set forth in greater detail below, in this matter, Plaintiff Anderson County (“County™)
seeks to rescind a severance agreement entered into between the County and Defendant Joey R.
Preston (“Preston™) in connection with the termination of Preston’s employment as the county
administrator for the County in November 2008. As part of that severance agreement, the
County agreed to, and did, pay a sum of money to SCRS to purchase service credit for Preston in
the System. In its Amended Complaint, the County has named SCRS as a defendant in this
matter as a stakeholder of the money used to make that service purchase and seeks the return of

that money to the County.
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Relevant Allegations

According to the County’s Amended Complaint, Defendant Preston was employed by the
County as county administrator “[f]or a period of time on and before November 30, 2008.” (Am.
Compl. { 4) At a county council meeting on November 18, 2008, the County approved a
Severance Agreement and Release of All Claims between the County and Preston under which
the County awarded Preston a $1.1 million severance package in return for Preston relinquishing
his position as county administrator as of November 30, 2008. (Am. Compl. 19 7, 10.) As part
of the severance agreement, the County agreed to pay $359,258.00 to SCRS 1 order to purchase
service credit in the System for Preston so that he could retire. (Am. Compl. §7.)

In the first through ninth and the eleventh causes of action stated in the County’s
amended complaint, the County alleges that the severance agreement between the County and
Preston should be invalidated and rescinded based upon various forms of alleged misconduct
committed by members of the county council and Preston and that all monies paid to Preston and
SCRS pursuant to the severance agreement should be returned to the County. (Am. Compl. {§
35-36, 38-39, 45-46, 52-53, 60-61, 69-70, 73-74, 76-77, 79-80, 86-87.) In the tenth cause of
action, the County alleges that “[t]he amounts paid to [SCRS] pursuant to the Severance
Agreement were wrongfully paid” by the County and that “[iJt would therefore be inequitable for
those amounts to remain in the possession of the System, or to be held for the benefit of
Preston.” (Am. Compl. 1 82-83.) As relief for this cause of action, the County requests that a
constructive trust be imposed on the amounts paid by the County to SCRS on Preston’s behalf
and that those amounts be repaid to the County. (Am. Compl. § 84.) It is important to note that
the County has not alleged that SCRS acted improperly or is otherwise responsible for any
wrongdoing in connection with these transactions. To the contrary, in its complaint the County
emphasizes that it has named SCRS as a defendant in this matter “only for the purposes of
recovering funds paid to it by Anderson County on behalf of the defendant Preston.” (Am.

Compl. § 3)
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Relevant Facts

Defendant Joey Preston is a 49-year-old retired member of the South Carolina Retirement
System, who retired from the System on a service retirement allowance on January 3, 2009,
(Nichols Aff. § 3.) At the time of the termination of his employment with the County on
December 30, 2008, Preston had accrued 21 years, 9 months, and 2 days of earned service credit
in SCRS as a result of his employment with the County and several other local governmental
entities, beginning with his enrollment in the System in April 1987. (Nichols Aff. 994,5) By
checks dated November 19, 2008, and December 11, 2008, the County paid a total of
$355,848.95 to SCRS to purchase 7 years, 7 months, and 23 days of additional service credit in
the System for Preston. (Nichols Aff. § 6.) With the combination of his earned service, the
service purchased for him by the County, and 4 months and 15 days of service credit for his
unused sick leave, Preston had a total of 29 years, 9 months, and 10 days of credited service in
SCRS at the time of his retirement. (Nichols Aff. § 7.) Notably, without the service credit
purchased for Preston by the County, Preston would not have been eligible to retire in January
2009, because he would not have had the 28 years of credited service required for retirement
under SCRS at his age. (Nichols Aff. §8.)

As the result of the County’s service purchase on Preston’s behalf and his subsequent
retirement, SCRS became legally obligated to pay a monthly retirement annuity to Preston for
the rest of his life. (Nichols Aff. §9.) Upon his retirement in January 2009, Preston’s monthly
retirement benefit was $7,371.16, and that monthly retirement benefit has now increased to
$7,688.07 as the result of cost-of-living adjustments awarded in the intervening years. (Nichols
Aff. §10.) As of the date of this Motion, SCRS has paid Preston accumulated monthly benefits
totaling $329,561.24. (Nichols Aff. § 11.) These benefits would not have been payable at this
time and in this amount if not for the service credit purchased by the County for Preston.
(Nichols Aff. § 8.) Further, at Preston’s current monthly benefit rate, by his December 2012

check SCRS will have paid more in retirement benefits to Preston than the County paid to SCRS

3
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for the service purchase that made him eligible to retire. (Nichols Aff, 9 11.) Put simply, the
funds that the County seeks to recover from SCRS in this matter will soon have been entirely
transferred to Preston through his monthly retirement benefits. Accordingly, SCRS contends that
the extent of any liability of SCRS to the County should be limited to the amount of the County’s
service purchase payment that has not been exhausted through the payment of retirement benefits
to Preston, if any such amount remains.

DISCUSSION

The Court should grant summary judgment in favor of SCRS regarding the extent of its
liability in this matter. Summary judgment is proper on a claim raised in a case when there is no
genuine issue as to any material fact and the moving party is entitled to judgment on that claim
as a matter of law. Rule 56(c), SCRCP; see also, e.g., Henderson v. Allied Signal Inc,, 373 S.C.
179, 183, 644 S.E.2d 724, 726 (2007). As set forth below, there is no genuine issue as to any
material fact regarding the amounts paid to SCRS by the County on Preston’s behalf or the
amounts paid by SCRS to Preston in retirement benefits, and SCRS is entitled to a judgment as a
matter of law that its potential liability as a stakeholder in this matter is limited to the amount of
the County’s service purchase payment that has not been exhausted through retirement benefit
payments to Preston.

Pursuant to the Retirement Code, a member of SCRS may retire if the member has
twenty-eight or more years of creditable service in the System, including at least five years of
earned service, and has terminated from covered employment under the System. S.C. Code Ann.
§ 9-1-1510 (Supp. 2011).! Upon such retirement, the retired member must be paid a lifetime
service retirement benefit that annually “must be equal to one and eighty-two hundredths percent
of his average final compensation, multiplied by the number of years of his creditable service,”

which is paid in monthly installments. S.C. Code Ann. §§ 9-1-1550(B)(1), 9-1-1615 (Supp.

' A member may also retire with less than twenty-eight years of credited service upon attaining
age sixty. S.C. Code Ann. § 9-1-1510.
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2011). The “creditable service” used to determine a member’s eligibility to retire under SCRS
and the amount of his retirement benefit includes both the “earned service” the member accrued
by making contributions to the System during his employment with a participating employer and

any “purchased service” credit purchased by the member or his employer during his

employment. §.C. Code Ann. § 9-1-10(7), (9), (24); see also S.C. Code Ann § 9-1-1140(A)-(G)
(Supp. 2011) (setting out the types of service credit that may be purchased under SCRS).
Importantly, the Retirement Code specifically authorizes that “[a]n employer, at its discretion,
may pay to the system all or a portion of the cost for an employee’s purchase of service credit.”
S.C. Code Ann. § 9-1-1140(D),

There is no dispute in this matter that the County remitted payments in the total amount
of $355,848.95 to SCRS in order to purchase 7 years, 7 months, and 23 days of service credit for
Preston in SCRS, and there has been no allegation that SCRS acted improperly in accepting
those payments and crediting Preston with the additional service credit in compliance with
Section 9-1-1140. It is further uncontroverted that, as a result of that service purchase, Preston
became eligible to, and did, retire from SCRS and that SCRS became legally obligated to pay
retirement benefits to Preston upon his retirement. And, critically, there is no dispute that this
obligation to pay benefits to Preston beginning in January 2009 would not have been incurred by
SCRS at that time and in that amount but for the service purchase made on Preston’s behalf by
the County. Finally, it is uncontroverted that, in fulfilling that obligation to pay benefits to
Preston, SCRS has paid Preston, to date, a total of $329,561.24 and will continue to pay Preston
a monthly retirement benefit of $7,688.07, plus applicable cost-of-living adjustments, for the rest
of his life.

In this matter, the County has named SCRS as a defendant solely for the purpose of
recovering funds paid to SCRS by the County on Preston’s behalf. (Am. Compl. § 3; see also
Am. Compl. § 83 (alleging, in its tenth cause of action, that it would be inequitable for the

amounts paid to SCRS for Preston’s service purchase “to remain in possession of the System”).)

5
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However, as described above, the payment of those funds to SCRS triggered an obligation for
SCRS to pay retirement benefits in excess of $7,000 a month to Preston, such that, to date, over
$329,000 of the roughly $355,000 paid by the County to SCRS has now, in effect, been
transferred to Preston through his monthly retirement benefits Much like a stakeholder in an
impleader or escrow context, SCRS is an innocent third party in this dispute who has been
included in this litigation solely because of the dispute between the County and Preston over the
funds in its possession. Accordingly, as such a stakeholder, SCRS’s potential liability in this

matter to the County, if it prevails in its claims against Preston, should be limited to the amount

of the County’s funds that are still in the possession of SCRS. See, e.g, Lee v. West Coast Life
Ins. Co., No. 11-55026, 2012 WL 3089382, at *5 (Sth Cir. July 31, 2012) (holding, in an
impleader action, that “[t}he stake marks the outer limits of the stakeholder’s potential liability
where the respective claimants’ entitlement to the stake is the sole contested issue™);

Southeastern Mobile Homes, Inc. v. Transit Homes, Inc., 192 So. 2d 53, 57 (Fla. Dist Ct. App.

1966) (holding that an attorney who was named as a defendant because he held certain escrowed
funds in dispute between the parties was in the position “of a stakeholder, and his liability to the
plaintiff can only be up to the amount he was holding”). Furthermore, once the amount paid by
SCRS to Preston in retirement benefits exceeds the amount paid by the County to SCRS, SCRS
should no longer be considered a stakeholder of the County funds in dispute in this matter and
should be dismissed as a defendant in this action.

This limitation of liability is also supported by well-settled equitable principles. The
County alleges that it would be inequitable for SCRS to retain possession of funds paid to it by
the County on Preston’s behalf because of misconduct on the part of both Preston and agents and
officers of the County. However, SCRS has not been accused of any wrongdoing in this matter
and should not be required to bear the loss that would occur if it were required to return funds to
the County in excess of the retirement benefits that were required to be paid to Preston as a direct

result of the County’s service purchase on Preston’s behalf. As South Carolina courts have long

6
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recognized, “[w]hen ‘one of two innocent parties must suffer loss, it must fall on the party who,
by incautious and misplaced confidence, has occasioned it or placed it in the power of a third

party to perpetrate the fraud by which the loss has happened.”” Horry County v. Ray, 382 S.C.

76, 84, 674 S.E.2d 519, 524 (Ct. App. 2009) (quoting MI Co. v. McLean, 325 S.C. 616, 624, 482

S.E.2d 597, 601 (Ct. App. 1997)).
CONCLUSION

Therefore, for the reasons set forth above, SCRS requests that this Court issue an order
granting summary judgment in favor of SCRS regarding the extent of its potential liability to the
County. In particular, SCRS contends that there are no genuine issues of material fact regarding
the claims asserted against SCRS in this matter, and that, as a matter of law, (1) the extent of any
potential liability of SCRS to the County is limited to the amount of the County’s service
purchase payment that has not been exhausted through the payment of retirement benefits to
Preston, and (2) once that amount is exhausted in its entirety, SCRS should be dismissed as a

party from this case because it would no longer be a stakeholder of the funds in dispute.

Respectfully submitted,

JustfrR. Wemer

Legal Counsel

David K. Avant

Managing Legal Counsel

South Carolina Retirement System

Post Office Box 11960

Columbia, South Carolina 29211-1960
September 12, 2012 Phone: (803) 737-6894
Columbia, South Carolhina Fax: (803) 737-7746
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT

Anderson County, South Carolina,

V.

Joey Preston and the South Carolina
Retirement System,

CASE NO. 2009-CP-04-448?2
Plaintiff,

)
)
)
)
) AFFIDAVIT
)
)
)
)
)

Defendants.

PERSONALLY appeared before me, Tammy Nichols, who first being duly sworn,

deposes and says that:

1.

She is the Program Director for Retirement Services Finance Department of the
South Carolina Public Employee Benefit Authority, the agency responsible for the
administration of the South Carolina Retirement System (“SCRS” or “System”).
As Program Director, she is responsible for the department of the Public
Employee Benefit Authority that pays benefits to retired members of SCRS.
Defendant Joey Preston (“Preston”) is a 49-year-old retired member of SCRS,
who retired from the System on a service retirement allowance on January 3,
2009.

Preston enrolled as a member of SCRS effective April 27, 1987.

As of December 30, 2008, Preston had accrued 21 years, 9 months, and 2 days of
earned service credit in SCRS.

By checks dated November 19, 2008, and December 11, 2008, Plaintiff Anderson
County (“County”) paid a total of $355,848.95 to SCRS to purchase 7 years, 7
months, and 23 days of additional service credit in the System for Preston.

With the combination of his earned service, the service purchased for him by the

County, and 4 months and 15 days of service credit for his unused sick leave,

Page 1 of 2
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Preston had a total of 29 years, 9 months, and 10 days of credited service in SCRS
at the time of his retirement.

8. Without the service credit purchased for Preston by the County, Preston would
not have been eligible to retire in January 2009, because he would not have had
the 28 years of credited service required for retirement under SCRS at his age.

9. Upon Preston’s retirement, SCRS became legally obligated to pay a monthly
retirement annuity to Preston for the rest of his life,

10. Upon his retirement in January 2009, Preston’s monthly retirement benefit was
$7,371.16. As a result of cost-of-living adjustments awarded since 2009,
Preston’s current monthly retirement benefit has increased to $7,688.07.

1. As of the date of this Affadavit, SCRS has paid Preston accumulated monthly
benefits totaling $329,561.24. By December 2012, SCRS will have paid
$360,313.52 in retirement benefits to Preston since January 2009.

/i%/w\ % hole

Tarﬁmy Nichols, CPA
Program Difector, Retirement Services Finance
South Carolina Public Employee Benefit Authority

Swo;p@/o and subscribed before me this
[T Gay of S 24 o/ h—2012.

T

S A A

Notaryﬁuﬁﬁc for the State of South Carolina

My commission expires: ?/7/’9/%(7
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF ANDERSON ) C.A.No. 2009-CP-04-4482
Anderson County, )
)
Plaintiff, )
) STIPULATION OF DISMISSAL AS TO
Vs. ) CERTAIN COUNTERCLAIMS
)
Joey Preston and the South Carolina )
Retirement System, )
)
Defendants. )
)

Pursuant to SCRCP 43(k), the undersigned hereby stipulate that the Defendant Preston’s
Eleventh Defense and Counterclaim, Twelfth Defense and Counterclaim, and Thirteenth Defense
and Counterclaim and Fourteenth Defense and Counterclaim are dismissed with prejudice and
forever ended.

WE SO STIPULATE:
DEVLIN & PARKINSON, P.A.,

BY: JK 6%( V/A//Jn,

John R. Ij‘evlin Ir.,Es{, S.C. Bar Nc{ . 1667
P. 0. Box 10387
Greenville, SC 29603

Attorneys for Plaintiff

NELSON MULLINS RILEY & SCARBOROUGH, LLP

v U —

Lane W.Wavis, Esq., S. C. Bar No.: 68796

P.O. Box 10084

Greenville, SC 29603-0084 ATRUE COPY
Attorneys for Defendant Joey Preston 0CT 23 202
Dated: October j § ,2012
Greenville, SC Z‘ Q4.

CLERKOFmT
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WE SO STIPULATE:

S.C. BUDGET & CONTROL BOARD/SCRS

By: /22%/4/6L’j>1,/ﬂ"///

tin Werner
PO Box 11960
Columbia, SC 29211
(803) 737-6898

Attorneys for Defendant South Carolina Retirement System
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF ANDERSON )} TENTHJUDICIAL CIRCUIT

Anderson County, South Carolina, CASE NO. 2009-CP-04-4482

Plaintiff, STIPULATIONS AS TO EVIDENCE
RELATED TO DEFENDANT SOUTH
V. CAROLINA RETIREMENT SYSTEM
Joey Preston and the South Carolina
Retirement System,

Defendants,

Pursuant to Rule 43(k) of the South Carolina Rules of Civil Procedure, Plaintiff Anderson
County (“County”), Defendant Joey Preston (“Preston”), and Defendant South Carolina
Retirement System (“SCRS”) hereby make the following stipulations concerning evidence
related to Defendant South Carolina Retirement System in this matter:

1. That if called as a witness, Tammy Nichols would testify to the statements as set
forth in the affidavit of Tammy Nichols dated September 11, 2012, which is attached hereto as
Exhibit #1, and that the affidavit may be admitted into evidence in this matter and the statements
contained therein shall be treated as if the affiant were present and testified to such at trial.

2, That if called as a witness, Sharon Graham would testify to the statements set
forth in the affidavit of Sharon Graham dated October 5, 2012, and its attachments, which are
attached hereto collectively as Exhibit #2, and that the affidavit and its exhibits may be admitted
into evidence in this matter and the statements contained therein shall be treated as 1f the affiant
were present and testified to such at trial.

3. The Court may take judicial notice that the return on the investments of the South

. Carolina Retirement Systems, as reported by the South Carolina Retirement Systems Investment

Commission, was -19.3% for the fiscal year ending June 30, 2009, 13.8% for the fiscal year
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ending June 30, 2010, 18.3% for the fiscal year ending June 30, 2011, and 0.6% for the fiscal

year ending June 30, 2012.

4, As of October 31, 2012, the South Carolina Retirement System will have paid

$344,937.38 in retirement benefits to Defendant Preston since January 3, 2009.

WE SO STIPULATE:

(\lsg:mz 10j16 [2012
J. Theoddre Gentry (No. 64038) Date !

Troy A. Tessier (No. 13354)
Post Office Box 728
Greenville, SC 29602-0728
(864) 242-8200

Attorneys for Plaintiff Anderson County

/MVM /QA‘/ 20rC .

Lane W. Davis (No. 68796) Date
Post Office Box 10084

Greenville, SC 29603-0084

(864) 250-2300

Candy M. Kem-Fuller (No. 011392)
200 East Main Street

Easley, SC 29640

(864) 855-3114

Attorneys for Defendant Joey Preston

iﬂw&l/}\// 513/7/6//7/
Jusfifl R, Wemer'(No. 69464) Date ' /

Post Office Box 11960

Columbia, South Carolina 29211-1960

(803) 737-6894

Attorney for Defendant South Carolina Retirement System

000250



STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT

Anderson County, South Carolina,

V.

Joey Preston and the South Carolina
Retirement System,

CASE NO. 2009-CP-04-4482

Plaintiff,

)
)
)
)
) AFFIDAVIT '
)
)
)
)
)

Defendants.

PERSONALLY appeared before me, Tammy Nichols, who first being duly sworn,

deposes and says that:

1.

She is the Program Director for Retirement Services Finance Department of the
South Carolina Public Employee Benefit Authority, the agency responsible for the
administration of the South Carolina Retirement System (“SCRS” or “System™).
As Program Director, she is responsible for the department of the Public
Employee Benefit Authority that pays benefits to retired members of SCRS.
Defendant Joey Preston (“Preston™) is a 49-year-old retired member of SCRS,
who retired from the System on a service retirement allowance on January 3,
2009.

Preston enrolled as a member of SCRS effective April 27, 1987.

As of December 30, 2008, Preston had accrued 21 years, 9 months, and 2 days of
earned service credit in SCRS.

By checks dated November 19, 2008, and December 11, 2008, Plaintiff Anderson
County (“County™) paid a total of $355,848.95 to SCRS to purchase 7 years, 7
months, and 23 days of additional service credit in the System for Preston.

With the combination of his earned service, the service purchased for him by the

County, and 4 months and 15 days of service credit for his unused sick leave,

Page 1 of 2
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Preston had a total of 29 years, 9 months, and 10 days of credited service in SCRS

at the time of his retirement.

8. Without the service credit purchased for Preston by the County, Preston would
not have been eligible to retire in January 2009, because he would not have had
the 28 years of credited service required for retirement under SCRS at his age.

9. Upon Preston’s retirement, SCRS became legally obligated to pay a monthly
retirement annuity to Preston for the rest of his life.

10.  Upon his retirement in January 2009, Preston’s monthly retirement benefit was
$7,371.16. As a result of cost-of-living adjustments awarded since 2009,
Preston’s current monthly retirement benefit has increased to $7,688.07.

11. As of the date of this Affadavit, SCRS has paid Preston accumulated monthly
benefits totaling $329,561.24. By December 2012, SCRS will have paid

$360,313.52 1n retirement benefits to Preston since January 2009,

%ﬁw\ % thalo

Tatimy Nichbls, CPA
Program Difector, Retirement Services Finance
South Carolina Public Employee Benefit Authority

Swo;u\t,o and subscribed before me this
[( day of S g4 /" h—2012.

L4

g

Notaryf‘ubfc for the State of South Carolina
My commission expires- —7'/ 7/’?/ 20l7)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

é: COUNTY OF ANDERSON ; TENTH JUDICIAL CIRCUIT
Anderson County, South Carolina, ) CASE NO. 2009-CP-04-4482
| Plaintiff, | g
V. ; AFFIDAVIT
Joey Preston and the South Carolina ;
Retirement System, )
Defendants. g

PERSONALLY appeared before me, Sharon Graham, who first being duly sworn, deposes and

says that:
1. She is the Program Director for the Customer Claims Department of the South Carolina
Public Employee Benefit Authority, the agency responsible for the administration of the
South Carolina Retirement System (“SCRS” or “System™).
2. As Program Director, she is responsible for the department of the Public Employee
é Benefit Authority that determines the eligibility of members of SCRS to receive
retirement benefits from the System.
3. Defendant Joey Preston (“Preston”) is a 49-year-old retired member of SCRS, who
retired from the System on a service retirement allowance on January 3, 20089,
4, Preston enrolled as a member of SCRS in April 1987.
S. At the time of the termination of his employment with Plaintiff Anderson County
(“County”), Preston had accrued 21 years, 9 months, and 2 days of earned service credit
in SCRS, and, according to reporting by the County, had accrued 90 days of unused sick
leave with the County.
6. At the time of the termination of his employment with the County, Preston had earned
an Average Final Compensation (“AFC”) of $163,214.19 for the purposes of SCRS. A
member’s average final compensation under SCRS represents the average annual

earnable compensation of the member during the twelve consecutive quarters of
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10.

12.

creditable service that produce the highest such average. See S.C. Code Ann. § 9-1-
10(4) (Supp. 2011).

In order to be eligible to receive a service retirement benefit under SCRS, a member
must have 5 or more years of eamned service, must have reached age 60 or accrued at
least 28 years of creditable service, and must have separated from service. See S.C.
Code Ann. § 9-1-1510 (Supp. 2011).

Upon service retirement, a member of SCRS receives an annual retirement benefit equal
to 1.82% of his average final compensation multiplied by his years of creditable service.
However, if a member retires after age 60, but before age 65 and with less than 28 years
of creditable service, his service retirement benefit is permanently reduced by 5% for
each year by which his retirement date precedes his 65th birthday. See S.C. Code Ann.
§ 9-1-1550(B) (Supp. 2011). This retirement benefit is payable in monthly installments.

See S.C. Code Ann. § 9-1-1615 (Supp. 2011).
Prior to July 1, 2012, retired members of SCRS received annual cost-of-living

adjustments to their benefits that were based, in part, upon inflation and certain other
conditions. See S.C. Code Ann, § 9-1-1810 (Supp. 2011). Based upon those

provisions, Preston’s retirement benefits were increased by 2% on July 1, 2010, and by

1.7% on July 1, 2011.
For July 1, 2012, and thereafter, retired members of SCRS will receive an annual

increase in their benefits of the lesser of 1% or $500. See S.C. Code Ann. § 9-1-1815
(added by Act 278 of 2012). Based upon that provision, Preston’s annual retirement

benefit was increased by $500 effective July 1, 2012.
If no additional service credit had been purchased in Preston’s account, he would not
have been eligible to retire under SCRS at the time of the termination of his

employment with the County, because he was under 60 years of age and did not have 28

years of creditable service in the System.
Under that scenario, without the purchase or accrual of additional service credit, Preston

would not have been eligible to retire until his 60th birthday on_ At that
time, he would have been eligible to draw a monthly retirement benefit of
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approximately $4,108.61 under the maximum payment option. See Exhibit A. If, under
that scenario, he delayed retirement until age 65 to avoid the reduction of his benefit

amount, he would have been eligible to receive a monthly retirement benefit of

approximately $5,478.30 under the maximum payment option beginning on -
- See Exhibit B.

13. If, under a different scenario, only the 6 years, 2 months, and 28 days of service credit
necessary for Preston to reach 28 years of creditable service had been purchased at the
time of his termination from employment with the County, he would have been eligible
to retire under SCRS on January 3, 2009, with an initial monthly retirement benefit of
approximately $7,023.99 under the maximum payment option. See Exhibit C.

14. Under the scenario under which Preston actually retired, the County paid a total of
$355,848.95 to SCRS to purchase 7 years, 7 months, and 23 days of additional service
credit in the System for Preston. With the purchase of that service, Preston had a total
of 29 years, 9 months, and 10 days of credited service in SCRS at the time of his
retirement on January 3, 2009, and began receiving an initial monthly benefit of
$7,371.16. See Exhibit D. As a result of cost-of-living adjustments awarded since

2009, Preston’s current monthly retirement benefit has increased to $7,688.07.

sHhanm ~rdhorA_

/'Sharon Graham
Program Director, Customer Claims
South Carolina Public Employee Benefit Authority

ch%;q_}o and subscribed before me this
day of 9~ fole~w" 2012.

ST

Notafy Public for the State of South Carolina
My commission expires: 7’/ Z ’?L% 7
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Oct 5, 2012 - SC..3 Monthly Benefit Estil.ate -
09:45 AM SERVICE RETIREMENT

Estimated Avg Final Compensation: §$ 163,214.19 Social Security No:
Nondeferred Contributions: $ 2,126.64 Date of Retirement:

Total Contributions + Interest: S 185,326.36 Birth Date:
Age at Retirement:

BENEFICIARY INFORMATION

JOEY R PRESTON
2835 OLD WILLIAMSTON ROAD
ANDERSON SC 29621

SERVICE CREDIT

Class II: 21 Years 09 Mos 02 Days
Sick Leave: 04 Mos 15 Days Sick Leave Days: 90
Early Ret. Svc Reduction: 25.00%

Total Service: 22 Years 01 Mos 17 Days

PAYMENT PLANS

RETIREE LIFETIME BENEFITS BENEFICIARY REDUCTICN

PAYQUT FROM MAX

$ 4,108.61 Option A Max Plan - Standard Basic Annuity Remaining contributions, If any.
$ 3,629.96 Option B 100% Retiree-Revert to Max/100% Surviving Bene(s) § 3,629.96 11.65%
$ 3,854.29 Option C 100% Retiree-Revert to Max/50% Surviving Bene (s) $ 1,927.15 6.19%

** Important Notice *¥*
Estimate is a projection based on information you provided or non-certified system information
and is subject to change. It does not qualify you for retirement; change beneficlaries you
previously designated; or certify vesting, retirement date, service credit, taxes, or average
final compensation (including annual leave payments). Please do not leave employment based
on this information.

NOTES: If benefit is $0.00, then you may not select the payment plan indicated.
lst payment will be a partial payment.

SC Public Employee Benefit Authority ¢+ South Carolina Retirement Systems
Fontaine Business Center ¢ 202 Arbor Lake Drive ¢ Post Office Box 11960 ¢ Columbia, South Carolina 29211

803-737-6800 ¢+ 800-868-9002
RWERN.J
Form 6340 Rev 7/19/2012
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( . .
Oct 5, 2012 - SC..8 Monthly Benefit Estinate -
09:45 AM SERVICE RETIREMENT

Client Name: JOEY R PRESTON SSN: _

TAX INFORMATION

Status: Married Federal Exemptions: 3 State Exemptions: 3
Payment Exclusion Federal State After
Plan Benefit Amount Tax Tax Taxes
option A 4,108.61 6.6  299.01 206.70  3,602.90
Option B 3,625.96 5.91 227.36 173.26 3,229.34
Option C 3,854.29 5.91 261.01 188.96 3,404.32

AVERAGE FINAL COMPENSATION INFORMATION
Average final compensation of $ 163214.19 calculated using:
AFC keyed by User

The estimated Average Final Compensation (AFC} used in this benefit estimate is comprised
of quarterly contribution amounts that have not yet been audited. Upon receipt of final

information and verification from your employer, adjustments may be required to the
amounts used for AFC purposes.

Page: 2 of2

SC Public Employee Benefit Authority ¢ South Carolina Retirement Systems
Fontaine Business Center ¢ 202 Arbor Lake Drive ¢ Post Office Box 11960 ¢ Columbia, South Carolina 29211

803-737-6800 ¢ 800-868-9002

RWERNJ
Form 6340 Rev 7/19/2012
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Oct 5, 2012 - sl..3 Monthly Benefit Estj&..;te - Page: 10f2
09:48 AM SERVICE RETIREMENT
{; 'Estimated Avg Final Compensation: $ 163,214.19 Social Security No:
Nondeferred Contributions: S 2,126.64 Date of Retirement:
Total Contributions + Interest: S 185,326.36 Birth Date:

Age at Retirement:

BENEFICIARY INFORMATION

JOEY R PRESTON
2835 OLD WILLIAMSTON ROAD
ANDERSON SC 29621

SERVICE CREDIT

Class II: 21 Years 09 Mos 02 Days
Sick Leave: 04 Mos 15 Days Sick Leave Days: S0
Total Service: 22 Years 01 Mes 17 Days

PAYMENT PLANS

RETIREE LIFETIME BENEFITS BENEFICIARY REDUCTION
PAYOQUT FROM MAX
éj § 5,478.30 Option A Max Plan - Standard Basic Annuity Remaining contributions, If any.
$ 4,662.03 Option B 100% Retiree-Revert to Max/100% Surviving Bene(s) $ 4,662.03 14.90%
$ 5,037.30 Opticn C 100% Retiree-Revert to Max/50% Surviving Bene(s) $ 2,518.65 8.05%

*% Important Notice **
Estimate is a projection based on information you provided or non-certified system information
and is subject to change. It does not qualify you for retirement; change beneficiaries you
previously designated; or certify vesting, retirement date, service credit, taxes, or average
final compensation (including annual leave payments). Please do not leave employment based
on this information.

NOTES: 1If benefit is $0.00, then you may not select the payment plan indicated.
1st payment will be a partial payment.

= SC Public Employee Benefit Authority ¢ South Carolina Retirement Systems
Fontaine Business Center ¢ 202 Arbor Lake Drive ¢ Post Office Box 11960 * Columbia, South Carolina 29211
803-737-6800 + 800-868-9002

RWERNJ
Form 6340 Rev 7/19/2012
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Oct 5, 2012 - SC..3 Monthly Benefit Estiin..te - Page: 20f2
SERVICE RETIREMENT

09:48 AM

(jbgclient Name: JOEY R PRESTON

TAX INFORMATION
Status: Married Federal Exemptions: 3 State Exemptions: 3
Paymernt Exclusion Federal State After
Plan Benefit Amount Tax Tax Taxes
Option A 5,478.30 8.18 504.27 302.49 4,671.54
Option B 4,662.03 6.86 382.02 245 .44 4,034,.57
Option C 5,037.30 6.86 438.31 271.71 4,327.28

AVERAGE FINAL CCMPENSATION INFORMATION
Average final compensation of $§ 163214.19 calculated using:

AFC keyed by User

The estimated Average Final Compensation (AFC) used in this benefit estimate is comprised
of quarterly contribution amounts that have not yet been audited. Upon receipt of final
information and verification from your employer, adjustments may be required to the

amounts used for AFC purposes.

SC Public Employee Benefit Authority ¢ South Carolina Retirement Systems
Fontaine Business Center * 202 Arbor Lake Drive ¢ Post Office Box 11960 ¢ Columbia, South Carolina 29211
803-737-6800 ¢ 800-868-9002

RWERNJ
Form 6340 Rev 7/18/2012
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- . . £
Ot 5, 2012 - SC..3 Monthly Benefit Est:.(‘...te - Page: 10f2
08:50 AM SERVICE RETIREMENT
P
& Estimated Avg Final Compensation: §$ 163,214.19 Social Security No:
Nondeferred Contributions: $ 2,126.64 Date of Retirement:
Total Contributions + Interest: $ 185,326.36 Birth Date:
Age at Retirement:
BENEFICIARY INFORMATION
JOEY R PRESTON
2835 OLD WILLIAMSTON ROAD
ANDERSON SC 29621
SERVICE CREDIT
Class II: 28 Years 00 Mos 00 Days
Sick Leave: 04 Mos 15 Days Sick Leave Days: 90
Total Service: 28 Years 04 Mos 15 Days
PAYMENT PLANS
RETIREE LIFETIME BENEFITS BENEFICIARY REDUCTION
o PAYOUT FROM MAX
$ 7,023.99 Option A Max Plan - Standard Basic Annuity Remaining contributions, If any.
S
$ 6,637.67 Option B 100% Retiree-~Revert to Max/100% Surviving Bene(s}) $ 6,637.67 5.50%
$ 6,825.21 Option C 100% Retiree-Revert to Max/50% Surviving Bene(s) $ 3,412.61 2.83%

** Important Notice **
Estimate is a projection based on information you provided or non-certified system information
and is subject to change. It does not gqualify you for retirement; change beneficiaries you
previously designated; or certify vesting, retirement date, service credit, taxes, or average
final compensation ({including annual leave payments). Please do not leave employment based
on this information.

NOTES: If benefit is $0.00, then you may not select the payment plan indicated.
1st payment will be a partial payment.

- SC Public Employee Benefit Authority ¢ South Carolina Retirement Systems
Fontaine Business Center * 202 Arbor Lake Drive ¢ Post Office Box 11960 ¢ Columbia, South Carolina 29211
803-737-6800 * 800-868-9002

RWERNJ
Form 6340 Rev 7/19/2012
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Oct 5, 2012 - SC..8 Monthly Benefit Esti..ate -
SERVICE RETIREMENT

09:50 AM

Client Name: JOEY R PRESTON

TAX INFORMATION
Status: Married Federal Exemptions: 3 State Exemptions: 3
Payment Exclusion Federal State After
Plan Benefit Amount Tax Tax Taxes
Option A 7,023.99 5.91 736.46 410.84 5,876.69
Option B 6,637.67 5.19 678.62 383.85 5,575.20
Option C 6,825,211 5.19 706.75 396.98 5,721.48

AVERAGE FINAL COMPENSATION INFORMATION
Average final compensation of $ 163214.19 calculated using:

AFC keyed by User
The estimated Average Final Compensation (AFC) used in this benefit estimate is comprised
of quarterly contribution amounts that have not yet been audited. Upon receipt of final

information and verification from your employer, adjustments may be required to the
amounts used for AFC purposes.

SC Public Employee Benefit Authority ¢ South Carolina Retirement Systems

Fontaine Business Center ¢ 202 Arbor Lake Drive ¢ Post Office Box 11960 ¢ Columbia, South Carolina
803-737-6800 ¢ 800-868-9002

RWERNJ
Form 6340 Rev 7/18/2012
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State Budget and Control Board

Mark Sanford, Chairman

Govermor _ South Carolina Retirement Systems
Converse A. Chellis, Ill, CPA
Slate Treasurer Peggy G. Boykin, CPA
Bl gy P o
nera . . .
Retiring South Carolina’s Public Workforce
For Life

January 8, 2010

JOEY R PRESTON
2835 OLD WILLIAMSTON ROAD
ANDERSON SC 29621

ou arolina Retirement System

Dear Payee:

Hugh K. Leatherman, Sr.
Chairman,
Senate Finance Commitiee

Daniel T. Cooper
Chairman,
Ways and Means Committee

Frank W. Fusco
Executive Director

We are pleased to provide information regarding the monthly benefit check you are to receive from the
South Carolina Retirement Systems. Your retirement account has been updated and current information

is listed below.

The check you receive this month may be more, or less, than the normal monthly benefit amount you are

to receive. Your normal monthly benefit amount is $7,371.16.

Following is a summary of current information regarding your retirement benefits.

Status of Account: Finalized Benefits

Type of Retirement: Service

Date of Retirement: 01-03-2009

Service Credit: 29 years, 9 months, 10 days
Monthly Benefit: $7,371.16

You selected the maximum benefit formula which provides the largest monthly benefit available to be
paid to you as a retired member for your life. If you should die prior to recovering the total amount of
your contributions plus interest, the balance of your account will be refunded in one payment to the

designated beneficiary(ies).
Contributions-Tax Paid: 2,126.64
Contributions-Deferred 123,199.40
Interest: 60.000.32
Total Contributions plus Interest $ 185,326.36
F&Z’:Jz?;::::ss.o 70 8262009 (800) 868-8002 (in SC only) Mailing Address:
202 Arbor Lake Drive (803) 737-6600 Post Office Box 11860
www.retirement.sc.gov Columbia, South Carolina 29211-1960

Columbia, South Carolina 29223
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Page 2
] JOEY R PRESTON

Your AFC reflects the 12 highest consecutive quarters of salary posted through your date of termination,
including the dollar amount of unused annual leave as permitted by law and reported by your employer.

QTR Year  Full Time Salary Annualized
Equivalent

Dec 2008  1.0000 $38,731.86 §38,731.86 Current Salary $167,838.06
Sep 2008 1.0000 44,811.11 44 811.11 Paid Leave Days 45.00
Jun 2008 1.0000 38,648.22 38,648.22 Leave allowed $29,048.40
Mar 2008  1.0000 41,521.11 41,521.11

Dec 2007 1.0000 34,769.94 34,769.94

Sep 2007 1.0000 40,564.93 40,564.93

Jun 2007 1.0000 34,769.94 34,769.94

Mar 2007 1.0000 40,564.93 40,564.93

Dec 2008  1.0000 34,769.94 34,769.94

Sep 2006  1.0000 39,004.77 39,004.77

Jun 2006 1.0000 33,432.66 33,432.66

Mar 2006» 1.0000 39,004.77 39,004.77

AFC §$ 163,214.19

Beneficiary selection for lump sum payment:
BARBARA PRESTON

Beneficiary selection for retiree Group Life insurance payment:
BARBARA PRESTON

For federal and state tax purposes, $5.91 of your monthly benefit is tax free until your tax paid
contributions are recovered after which all amounts, including cost-of-living increases, will be

fully taxable.

The Retirement Systems is committed to serving members promptly and efficiently. If you have any
questions or need additional information regarding your retirement benefits, you may call our Customer
Service at (803) 737-6800 or toll free in SC at (800) 868-9002.

Sincerely,

Benefit Payments Depariment

FORM 7320 - RCOPS070 6/2008

Location Addremsr 0 (800) 868-9002 (in SC ony) ERp—

202 Arbor Lake Drive (803) 737-6800 Post Office Box 11960
www.retirement.sc.gov Columbia, South Carolina 29211-1960

Ccelumbia, South Carclina 29223

000263





