STATE OF SOUTH CAROLINA ) . . INTHE COURT OF COMMON PLEAS
: : FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF HAMPTON ) Case No.: 2018-CP-25-00357
Gary L. Mole, as the Personal ) |
Representative of the Estate of Eddie Mole, ) A
Deceased, ) ORDER GRANTING
o ) SUMMARY JUDGMENT
Plaintiff, % , * (case ending) _
_ TP T T
-versus- ) ECE LV A
) e
Kramer Apartments, LLC, ) NOV 12 2019
' )
Defendant. ) SC Court of Appeals
) | |

THIS MATTER came before the Court upon Defendant’s mofion for summary judgment.
A hearing was held and oral argument presented at the Hampton County Courthouse on October
| 1, 2'019, with Clarissa W. Joyner present for Plaintiff and ford H. Thnft present for Defendant.
After careful consideration of the pleadings, the submitted memoranda and materials, and the
arguments of counsel, the Court GRANTS Defendant’s motion.

BACKGROUND

This éétion arises out of the death of Eddie Mole (the “Decedent”), who was attacked on
October 28, 2015, at the apartment complex known as the Hoﬂy Street East Apartments (the
“Apartments™). It is undisputed that Defendant kramer Apartments, LLC (“Defendant™) owns
and operates the Apaftments and - that both the Decedént and his Assailant resided at the
Apartments. ! Plaintiﬁ; Gary.Mole, as the personal fepresentative of the Decedent’s estate, brought
this action against Defendant alleging that it was negligent in failing to maintain the Apartments

in a state safe from criminal activity-and in failing to evict the Assailant.

! Although not a tenant, the Assailant was listed as a “designated.occupant” on the lease agreement of another tenant.

[
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LAW & ANALYSIS
L - Summary Judgment Standard o
Summary judgment is appropfiate where “the pleadings, depositions, answers to
interrogatories, énd admissions on file, together with affidavits, if any, ‘show that there is no

genuine issue as to any material fact and that the moving party is entitled to judgment as a matter

of law. Rule 56(c), SCRCP. “Under Rule 56(c), the party seeking summary judgment has the

initial-responsibility of demonstrating the absence of a genuine issue of material fact.” Baughman
v. American Tel. and Tel. Co., 306 S.C. 101, 115, 410 S.E.2d 537, 545 (1991) (citations omitted).
The moving party may satisfy this initial burden by pointing out to the trial court that there is an
absence of evidence to support the non-moving party's case. See ld.
“Once [the] moving party carries.;its initial burden, [the] opposing party must, under Rule
56(e), do more than simply show that there is some métaphysical doubt as to the maferial facts but
must come forward with speciﬁc facts showing that theré is a genuine issue for trial.”’ Id. (internal
quotations and citation omitted; italicized emphasis in original). “‘Indeed, Rule 56(e) specifically
prohibits the nonmoving party from resting upon the mere allegations or denials of its pleadings.”
Id. (citations omitted). The rule “requires the response to set forth specific facts showing that there
is a genuine issue for trial.” Thompkins v. Festival Centre Group I, 306 S.C. 193, 19b6, 410S.E.2d
| 593, 594-595 (Cf. App. 1991 (italicized empﬁasis_ in ofiginal)). Mere “bald allegations” are
insufficient to create a genuine issue of fact. See Baughman, at 117, 410 S.E.2d at 546.
II. Défendant does ﬁot owe a general duty to its tenants to protect them from criminal
activity and no evidence exists to support the existence of an exception to the no-
duty rule. '

Plaintiff alleges that Defendant failed to remedy a defect in the Decedent’s apartment door

that facilitated multiple break-ins, including the events that resulted‘ in his death. (Pl.’s memo. in
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opp., pp- 1-3.) Specifically, Pléintiff alleges that the Decedent’s apartment was burglarized twice
in 2014 — each more than a year before the events at issue here — aﬂd that each time the burglars
gained access to the Decedént’s apartment by breaking a glass window next to the Decedent’s door
and unlocking the door from within. (Pl.’s memo in opp., pp. 1-2.) Plaintiff simultaneously argues
that Defendant negligently repaired the aéfect and failed to repair the_defect.2 (PL’s mémo. in
opp., p. 2.)

A landlord does not O\;Vé his or her tenants a duty to protect against criminal activity merely
because of the landlord/tenant relationship. Cramer v. Balcor Property Mgmt., Inc., 312 §.C. 440,
441 S.E2d 317 (19‘94). An exception to the general “no-duty” rule exists where ;1 landlord
assumes a duty through his or her affirmative acts or undertakings. See Wright v. PRG Real Estate
Mgmt, .Inc., 426 S.C. 202, 826 S.E.2d 285 (2019). The affirmative acts exception ié limited to
situations where the landlord’s direct action inc_reases a tenant’s risk of harm from criminal
activities. Id. at 261, 826 S.E.2d at 292. The undérfakings exceptibn applies to more attenuated
actions that increase a tenant’s risk Qf harm through the landldrd’s failure to exercise due ca‘re or
if harm is suffered because of the tenant’s reliance upon the landlord’s undertaking. Id., (citing
restatement (Sécond) of Torts § 323 (1965)). A plaintiff_alleging-that an exccption apblies must
present specific evidence which would give rise td the alleged duty. See Goode v. St. Stephens
United Methodist Church, 329 S.C. 433, 494 S.E.2d 827 (Ct. App. 1997).
| Plaintiff alleges that“ Deféndant undertook to. perform repairs at the Apartments and
therefore owed the Decedent a duty to brotect him from criminal activity. Defendant’s negligent

repairs of doors, locks, and windows contributed to the Decedent’s death. (Pl‘.’s memo. in opp., p-

2 To the extent Plaintiff argues that this constitutes a defect in the common areas of the Apartments, the Court notes
that the common areas exception “has never been applied to anything except physical injuries resulting directly from
the condition of the premises themselves.” Cooke v. Allstate Mgmt Corp., 741 F.Supp. 1205, 1211 (D.S.C. 1990)
(emphasis in original). i , A
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2.) Plaintiff’s arguments in this matter mirror those which the Court of Appeals rejected in Goode.

In Goode, the Court of Aptﬁeals held that no basis for liability existed because the plaintiff did not
present evident:e that an‘y. of the undertakén security meastlrt:s were performed with less than due
care or that reliance upon these measures caused the plaintiff's attack. 329 S.C. at 444-45, 494
S.E.2d at 833. Here, there is no evidence in the record to support that assertion either.

Plaintiff also argues that Defendant had knowledge of the defect because Defendant filed
a police report in 2012 for a burglary occurring at another unit at the Apartments. (Pl.’s memo in
opp., p- 2.) Whether Defendant was aware of prior crimes occurring at dther units at the
Apartments has no bearing on whether Defendant failed to remédy any alleged defect at the
Decedent’s unit. See Goodé, at443-44, 494 S.E.2d at 832. Piaintiff has not presented any evidence
‘that would show the Decedent réported an ongoing issue at his unit or requested additional safety
measures. Plaintiff has also not presentéd any ev:idenc.e that De.fendant failed to perform a required
repair or that repairs were perfotmed with anythihg< less than_ due care. | Most importantly, nothing
in the record shows that the Assailant exploited the al‘leéed defect to access the{:ﬁ Decedent’s unit.
Plaint_iff has 'therefore not prt:sented any ev-idencé that the Decgdent relieti upon Defendant’s
repairs and sufft:red harm as a restllt. The Cotirt respectfuIIy declines to _ﬁndtltat Defendant owed
the Decedent a duty on this basis. o

III.  Defendant does not owe a duty to its tenants based on contract.

Plaintiff argues that Defendant assumed a duty to protect thé Decedent by entering into a
lease agreement that prohibited the Decedent from performin.g‘repairs to His apartment. (PL’s
memo. in opp., p. 5.) For the reasons noted above, even if the tetrns of the agreement could be
gonstrued as a duty to protect the Decedent_from criminal activity,. there is no evidence in the

record to show that Defendant failed to perform required repairs or performed any repairs with

1GE00SZdO810Z#3SYD - SYITd NOWINOD - NOLAWWH - Nd Z€:2 01 190 6102 - @314 ATIVOINOYLOI 13



less than due care. Plaintiff also argues that Defendant had a duty to protect the Decedent from
harm by evicting the Assailant based a provision within the lease prohibiting tenants from
engaging in criminal activity. (Pl.’s memo. in opp., pp. 3-4.) Plaintiff argues that this provision
creates an affirmative duty on Defendant’s part to evict those who do engage in criminal activity.
(/d., atp. 4.) This argument has previously -been considered by the Court of Appeals and rejected.
See Goode, at 446, 494 S.E.2d at 833. This Court will not devia.te from that holding. The Court
respectfully declines to find that Defendant had a contractual obligation to evict criminal tenants

merely because it had the contractual right to do so.

Further, even if the lease agreement created this duty, there is no evidence to indicate

Defendant was aware of the Assailant’s criminal activity or record. Plaintiff alleges that the
Assai‘lent had an extensive criminal record that disqualiﬁed him from residing at the Apartments
and that‘ Defendant failed to evict him. (PL’s memo in opp., pp- 3-4.) There is no evidence to
show that Defendant was aWare of the Assailant’s record. Without evidence that Defendant was
aware of this, there is no evidence to show that Defendant had a duty to evict the Assailant.

IV. The Decedent’s attack was un-foreseeable and severs the causal chnin.

Assuming a duty to act arose under any circumstances, the circumstances surrounding the
Decedent’s death were unforeseeable and sever the causal chain of any breach of a duty owed by
Defendant. Negligence is not actionable unless it is a proximate cause of the injuries, and it may
be deemed a proximate cause only when witheut such negligence the injury would not have
occurred or could have been avoided. Gonde, at 447, 494 S.E.2d at 834. There is no evidence in
the record to connect the events of the Decedenf’s death with prior break-ins more than a year prior
or with any other criminal activity occurring at the Apartments. There is no evidence in the record

to suggest that Defendant was aware of any impending attack upon the Decedent, that a defect
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existed at the Apartments, or that any breach of the duties Plaintiff seeks to impose upon it would

have had the natural and.probable consequence of resulting in the Assailant’s intentional attack

upon the Decedent.
V. Plaintiff’s Affidavit is“invalid and shall not be considered by the Court.

In opposition to Defendant’s motioﬁ, Plaintiff offered an affidavit purporfing té be made
by Plaintiff. Affidavits in opposition to su_mmaryjudgment “shall be made on personal knowledge,
shall set forth such facts as would be admissible in evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated therein.” Englert v. Netherlands Ins. Co., 31
S.C. 306, 302,433 S.E.2d 871, 873 (Ct. App. 1993) (citiné Rule 56(e), SCRCP). After reviewing
the affidavit and its exhibits, the Court finds that it does not meet the requireménts of Rule 56(e)
and should not be considered.

The affidavit does not demongtrate how Plaintiff has personal knowledge of the facts set
forth within it. See Englert, at 304, 433 S.E.2d at 874. Of the eight numbered péragraphs,_six are

conclusory statements about the knowledge of others, agreements made by others, and the actions

and omissions of others. (See Pl.’s Aff. §93-8.) Each relies on an exhibit made by someone other

than Plaintiff for support. “The basic [hearsay] rule precludes testimony of a witness when
sourced, not upon personal knowledge, but in the verbal or written word of another.” Ellison v.

Pope, 290 S.C. 100, 103, 348 S.E.2d 367, 369 (Ct. App. '1986) (internal citation omitted).®

3 The Court notes that not all the attached exhibits constitute hearsay. For example, Exhibit L is Defendant’s Answers
to Plaintiff’s Interrogatories. This alone does establish the validity of the affidavit. A plain reading of the affidavit
together with Exhibit L shows that Plaintiff relies upon one particular answer to support the assertion that Defendant

_ “cheaply and negligently” performed certain repairs and failed to perform others. (Pl.’s Aff. §7.) The interrogatory

" answer Plaintiff cites only states, in relevant part, that Defendant re-keys each apartment. in between tenants and has
provided replacement door locks to its tenants as needed. (Pl.’s Aff,, Ex. L at 13.) To conclude from this lone
statement that Defendant has negligently performed repairs and failed to perform others is too great a leap. See
Dawkins v. Fields, 354 S.C. 58, 580 S.E.2d 433 (2003) (an affidavit that contains ultimate or conclusory facts and
conclusions of law cannot be utilized on a summary judgment motion). Further, this Court is not required to single
out some one morsel of evidence to create an issue of fact that is not genuine. Englert, 315 S.C. at 302, 433 S.E.2d at
873.
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Assuming the affidavit demonstrated Plaintiff’s persénal knowlédge of the matters s.et forth within
it, the affidavit must also sét forth facts and evidence that would be admissible in evidence. Hall
v. Fedér, 349 S.C. 169, 175, 561 S.E.2d 654, 657 (Ct. App. 2002). This affidavit, and nearly all
its exhibits, insteéd set forth inadmiséible testimony. Because the affidavit does not demonstrate
Plaintiff’s personal knowledge of the facts set foth within it, and because it relies upon
inadmissible evidence as its basis, it does not meet the requirements of Rule 56(e), SCRCP, and
the Court respectfully declines to consider the affidavit and its exhibits.

CONCLUSION

Based on a review of the record before the Court, I find that Plaintiff has failed to present
any evidence establishing a genuine issue as to any material fact. For the reasons se forth herein,
Defendant’s motion for summafyjudgment is hereby GRANTED.

i

AND IT IS SO ORDERED!

The Honorable Perry M. Buckner, 111
Circuit Court Judge

October , 2019,
Hampton, South Carolina
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Hampton Common Pleas

Case Captioh: Gary L Mole Sr. 'VS Kramer Apartments, Llc , defendant, et al
Case Number: 2018CP2500357
Type: Order/Other

It is so Ordered

s/ Perry M Buckner IIT 2122

Electronically signed on 2019-10-09 17:46:10 page 8 of 8
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