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The Supreme Court of South Carolina

Tower Street Capital Management Inc., Plaintiff, .
V.
KnightBrook Insurance Company, Defendant.

Appellate Case No. 2019-001373

ORDER

Pursuant to Rule 244, SCACR, the Court will answer the following questions
certified to this Court by order of the Honorable J oseph F. Anderson, Jr., United
States District Court Judge for the District of South Carolina:

1. Under South Carolina law, when a contract's durational term is
keyed to the occurrence of a future, specific event, must the future,
specific event be an objective event such that one party to the
contract does not have control over it?

2. Tf the answer to Question #1 is yes, does a contract that requires
the two parties to the contract to form a corporation together in the
future in order to terminate the contract qualify as an objective
event that renders the contract sufficiently definite in duration such
that it is not perpetual and thus not terminable at will?

The parties shall proceed to serve and file briefs as provided by Rule 244(d),
SCACR. The parties are reminded Rule 244, SCACR, does not provide for the
filing of initial brief; therefore, only final briefs should be filed in this matter.

Nbez— .,

FOR THE@OURT
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Columbia, South Carolina
September }9 | 2019

ce:
The Honorable Joseph F. Anderson, Jr.
Bess Jones DuRant, Esquire
Thomwell F. Sowell, 111, Esquire
Emily Dobson Glober, Esquire

James Grant Long, 111, Esquire
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Tower Street Capital Management Inc., C/ANo.: 3:17-cv-01781-JFA
Plaintiff,
vs. ORDER
KnightBrook Insurance Company, FOR CERTIFICATION
Defendant.

To: THE HONORABLE CHIEF JUSTICE AND ASSOCIATE JUSTICES OF THE SOUTH CAROLINA SUPREME
COURT

This Court has determined that the above-captioned case involves questions of law of the
State of South Carolina, which are most probably determinative of the parties’ cross motions for
summary judgment (ECF Nos. 48 & 50) pending before this Court. There appears to be no
controlling precedent in the decisions of the Supreme Court of the State of South Carolina and
minimal precedent in the decisions of the Court of Appeals of the State of South Carolina
concerning contracts that terminate upon the occurrence of a specific, future event instead of a
future calendar date. Further, there appears to be no controlling precedent adclrelssing whether the
future, specific event must be an objective event. Accordingly, pursuant to South Carolina
Appellate Court Rule 228, the United States District Court hereby certifies the questions of law
addressed below to the Supreme Court for instructions based on the following facts and procedural
background:

I. INTRODUCTION

Tower Street Capital Management Inc. (“Plaintiff” or “Tower Street™), initiated this action

"y
alleging Breach of Contract and Attorney’s Fees and Costs against KnightBrook Insurance
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Company (“Defendant” or “KnightBrook™) resulting from an alleged breached Finder’s Fee
Agreement. This Court has diversity jurisdiction over this action because complete diversity exists
between Plaintiff and Defendant and the amount in controversy exceeds $75,000.00. Plaintiff is a
citizen of South Carolina and Defendant is a citizen of Delaware, its state of incorporation, and
California, the state of its principal place of business.

II. BACKGROUND FACTS

This case arises out of a dispute over a Finder’s Fee Agreement (“the Agreement”), which
Plaintiff and Defendant negotiated on December 14, 2011 and executed on January 17, 2012.

Plaintiff and Defendant are both businesses in the insurance industry. Tower Street is a
South Carolina statutory close corporation created by Madison Cone on January 13, 2011. Madison
Cone (*Cone’), the late Curtis Stewart (“Stewart”), and Rex Boylston (“Boylston™} owned Tower
Street together. Prior to the creation of Tower Street, Cone, Stewart, and Boylston worked at
Companion Property and Casualty Insurance Company (“Companion”) together. Cone left
Companion at the end of 2010. Stewart and Boylston left Companion in May 2011. Around the
time Stewart and Boylston left Companion, Companion was transitioning out of the insurance
program business.

As a result, the insurance programs that were previously insured by Companion needed to
be placed with a new insurance company in order to continue. Here, “program business” means
insurance products offered to specialized industries, and the programs identified in the Agreement
were offered to banks and credit unions. The producer of these insurance programs was the
managing general agent, DGU Insurance Associates, LLC (“DGU”). DGU controlled the market
for these programs but needed a new carrier to insure them because Companion had pulled away.
According to Plaintiff, its business, in part, was to introduce insurance programs previously written

by Companion to Defendant.
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Plaintiff and Defendant were in negotiations together from about August 2011 until January
2012, Plaintiff introduced Defendant to the managing agent DGU for Defendant to serve as the
insurance carrier for programs administered by DGU. Initially, Plaintiff proposed eighteen
insurance programs to Defendant. Ultimately, Defendant became the insurance carrier of two
programs identified in the Agreement—(1) the Equity Protection Program, and (2) the Second
Mortgage Protection Program (coliéctively “the two' insurance programs™). The two insurance
programs were managed by DGU.

The circumstances surrounding the introduction are set forth in the Finder’s Fee
Agreement. The Agreement provides that in exchange for Plaintiff’s introduction of Defendant to
DGU, Defendant will pay 2% of the gross written premiums on the two insurance programs.

During negotiations, and before signing the Finder’s Fee Agreement, Plaintiff and
Defendant discussed forming a new corporation to underwrite and manage the insurance programs,
The parties referred to this non-existent corporation as “Newco.”? About three months before
Plaintiff and Defendant executed the Finder’s Fee Agreement, on September 2, 2011, Plaintiff and
Defendant executed a Letter of Intent regarding the formation of “Neweco.” By its terms, the Letter

of Intent has expired.” This Letter of Intent is referenced in the Finder’s Fee Agreement. The

! The parties dispute whether there are two separate programs or whether the programs are the
same program. However, this issue is irrelevant to the questions presented in this certification
order. For purposes of this order, the Court will assume, without deciding, they are two separate
programs as identified in the Agreement.

? The parties use “Newco” and the “Knightbrook Agency” interchangeably. For purposes of this
order, the Court will refer to the non-existent corporation as “Newco.”

3 The Letter of Intent stated: “This LOT will automatically be withdrawn and cancelled on the
earlier of: (1) 60 days following the execution of this LOI by Cone and Boylston, unless the parties
mutually agree in writing to an extension of such date; (2) the execution of the Definitive
Agreements; or (3) the mutual written agreement of the parties[.]”
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Finder’s Fee Agreement was negotiated on December 14, 2011 and ultimately executed on January
17,2012,
The Finder’s Fee Agreement does not contain a termination date keyed to a calendar date.
Regarding duration,* in pertinent part, the Agreement states:
In exchange for identifying and introducing KNIGHTBROOK to the program
administrator, where KNIGHTBROOK will act as the at-risk carrier for the new
program administrator, defined as the transaction (“Transaction”),
KNIGHTBROOK shall pay FINDER a fee per the following schedule until
the time that Knightbrook Agency (as provisionally identified as “Newco”
in the Letter of Intent dated 9/1/11 and agreed to by Cone & Boylston and
Knightbrook) is established. At such time, Cone & Boylston will continue to

be compensated for the Transaction, but subject to the Newco operating
agreement, Until that time, KNIGHTBROOK agrees to pay:

* 2% of the Gross Written Premium on both programs

Finder’s Fee Agreement (emphasis added).
Thus, the Agreement provides that Defendant will pay the finder’s fee “until the time”
that “Newco” is established. It is undisputed that Plaintiff and Defendant never formed “Newco.”
Defendant paid the finder’s fee from June 2012 until April 2017. According to Defendant,
it then orally notified Plaintiff it was exercising its option to terminate the Agreement and sent a
formal letter to counsel to confirm termination. Although Defendant ceased making payments to
Plaintiff, the two insurance programs are still running today with Defendant as the insurance

carrier.’

4 Plaintiff also argues that Paragraph 7 in the Agreement includes a termination provision.
Paragraph 7 states that “either party may terminate this Agreement upon ten (10) days prior notice
to the other party.” However, upon termination in Paragraph 7, Paragraph 1 (the payment of 2%
of gross premium profits) and Paragraph 6 (indemnity) still survive upon termination of the
Agreement, so the Agreement does not really terminate under Paragraph 7.

* DGU is no longer the managing general agent and there is a different managing general agent.
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Plaintiff claims Defendant breached the Agreement when it stopped making payments.
Plaintiff claims as a result of Defendant’s breach, it has been damaged in the amount of unpaid fees
of $484,764 and projected fees of $1.5 million to $5 million.

1I1. PROCEDURAL HISTORY AND NATURE OF THE CONTROVERSY

On December 28,2018, the parties filed cross motions for summary judgment. (ECF Nos.
48 & 50). Defendant argues that the Finder’s Fee Agreement lasts in perpetuity and thus is
terminable at will.® It is undisputed by both parties that they did not intend for the Agreement to
be perpetual. Plaintiff argues that the formation of Newco is the durational term in the Agreement.”

Both parties rely heavily on the two South Carolina Supreme Court decisions addressing
South Carolina law on perpetual contracts. In Childs v. City of Columbia, the City agreed to furnish
water to the plaintiff “at the customary and usual price.” Childs v. City of Columbia, 87 S.C. 566,
70 S.E. 296, 298 (1911). The agreement did not have a termination date. fd. The South Carolina
Supreme Court found the contract to be a perpetual contract and thus terminable by either party
with reasonable notice. /d. In 1994, the Supreme Court of South Carolina cited Childs with
approval in Carolina Cable Network v. Alert Cable TV, Inc., 316 S.C. 98, 447 S.E.2d 199 (1994).
In Carolina Cable, the contract had no termination date and provided the plaintiff a unilateral right
to renew the contract as fong as it made payment and did not damage the equipment offered by the

defendant. Id. 316 S.C. at 102, 447 5.E.2d at 201-02. The South Carolina Supreme Court found

6 Plaintiff and Defendant both assert other arguments as to why the Agreement is or is not
enforceable. However, for the purposes of this certification order, the Court will only focus on the
argument regarding whether the Agreement is perpetual and thus terminable at will.

7 Plaintiff also argues there is an implied durational term, which is the termination of the two
insurance programs. However, the Court rejects this argument and, in any event, it is irrelevant for
purposes of this certification order.
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the contract to be a perpetual contract and thus terminable by either party with reasonable notice.
Id. 316 S.C. at 102-03, 447 S.E.2d at 202,

Although instructive on perpetual contracts, neither Childs nor Carolina Cable involve
contracts that terminate upon the occurrence of a specific, future event.

Both parties also rely heavily on the South Carolina Court of Appeals case Prestwick Golf
Club, Inc. v. Prestwick Limited Partnership, 331 S.C. 385, 503 S.E.2d 184 (Ct. App. 1998), which
involved a contract that terminated upon the occurrence of a specific, future event. In Prestwick,
the dispute was over a tee-time schedule between the members of the club and the owners of the
golf course. Id., 331 S.C. at 388, 503 S.E.2d at 185. Due to an increase in non-members, the
members became worried about the availability of tee times for members. /d. As a result, the
parties adopted the 1990 tee-time schedule. Jd. The tee-time schedule allotted specific times for
members to play on the course. fd. Per the tee-time schedule, “[o]ver time, as the number of Club
members increased, the percentage of tee times reserved for members also increased. When the
Club reached full membership of 550 people, all of the tee times would be exclusively reserved
for members.” Id., 331 8.C. at 388, 503 S.E.2d at 185-86.

In 1996, six years later, the Partnership sent a letter to the Club members informing them
of an increase from 50% to 64% in tee times available for non-members. /d., 331 S.C. at 388, 503
S.E.2d at 186. As a result of these changes, the members asserted a claim for breach of contract of
the 1990 tee-time schedule. fd. The South Carolina Court of Appeals reversed the trial court’s
grant of summary judgment on the breach of contract ¢laim, fd.

Among other things, the court found that the trial court incorrectly relied on Carolina Cable
Network v. Alert Cable TV, Inc., 316 S.C. 98, 447 S.E.2d 199 (1994), when it found that the tee-

time schedule was terminable at will by either party. 7d., 331 S.C. at 391, 503 S.E.2d at 187. The
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court reasoned that they were not dealing with a unilateral perpetual right of renewal like the case
was in Carolina Cable. Id.
The South Carolina Court of Appeals reasoned:

While the schedule contained a sliding scale for allotting tee times, with the Club
receiving more tee times as its membership increased, the schedule did not expire
and never needed renewing. In addition, [. . .] the schedule contained a specific
duration. In a letter to the Club members about the implications of the tee-time
schedule, the President of the Board of Governors of Prestwick Golf Club wrote,
“This policy places the membership on track for an eventual members and their
guests only ‘private’ golf course.” In addition, Richard Betry, a Club member,
expressed in an affidavit “that once the membership of the club reached 550
memberships, the County Club would again return to fully private status, thus
ending the need for the 1990 Agreement to exist.” Just because the rights of the
parties were keyed to membership levels rather than calendar time does not mean
that the schedule should be considered an indefinite period. See Jespersen v.
Minnesota Mining & Mfg. Co., 288 I1l. App.3d 889, 224 I1l. Dec. 85, 88, 681 N.E.2d
67, 70 (holding that “a contract which . . . provides that it will terminate upon the
occurrence of a specific event is not deemed perpetual in duration and is not
terminable at will.”), appeal allowed, 174 111.2d 564, 227 Ill. Dec. 6, 686 N.E.2d
1162 (1997). Thus, we believe that the trial court erred by ruling that the schedule
was for an indefinite duration.

Id., 331 8.C. at 391-92, 503 S.E.2d at 187-88.

This Court also discovered an unpublished opinion by the South Carolina Court of Appeals
echoing that South Carolina law allows the occurrence of a specific event to qualify as a durational
term in a contract. Premier Holdings, LLC v. Barefoot Resort Golf Club IT, LLC states: “However,
as noted by the master in his order, the requirement of a specific duration for the enforcement of a
contract is not limited solely to a calendar date, but may be provided upon the occurrence of a
specific event.,” Premier Holdings, LLC v. Barefoot Resort Golf Club II, LLC, No. 2008-UP-336,
2008 WL 9843982, at *2 (S.C. Ct. App. July 2, 2008) (citing Prestwick, 331 S.C. at 392, 503
S.E.2d at 187-88).

As an initial matter, this Court agreed with Plaintiff that in Prestwick, the South Carolina

Court of Appeals established under South Carolina law, a definite, durational term in a contract
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can be tied to the occurrence of a specific, future event. The parties did not provide any and this
Court did not find any other South Carolina case law discussing specific, future events as a
termination date in a contract. Based on the limited case law in South Carolina, this Court turned
to Illinois law because in Prestwick, the South Carolina Court of Appeals cited to the Appellate
Court of Illinois by stating:

See Jespersen v. Minnesota Mining & Mfg. Co., 288 T1l. App.3d 889, 224 1ll. Dec.

. 85, 88,681 N.E.2d 67, 70 (holding that “a contract which . . . provides that it will
terminate upon the occurrence of a specific event is not deemed perpetual in
duration and is not terminable at will.”), appeal allowed, 174 111.2d 564, 227 Ill.

Dec. 6, 686 N.E.2d 1162 (1997).

Prestwick, 331 S.C. at 392, 503 S.E.2d at 188.

Under Illinois law, a future event that will terminate a contract must be an “objective event”
so as to render the contract sufficiently definite in duration. Since the parties did not brief this
issue, the Court ordered the parties to submit additional briefing on the applicability of the Illinois
cases (1) Jespersen v. Minnesota Min. & Mfg. Co., 2838 Ill. App. 3d 889, 681 N.E.2d 67 (1997),
aff’d, 183 1ll. 2d 290, 700 N.E.2d 1014 (1998) and (2) Rico Indus., Inc. v. TLC Grp., Inc., 2014 IL
App (1st) 131522, 6 N.E.3d 415 to this case.

Prestwick and Premier Holdings appear to establish that a specific, future event may
qualify as a termination date in a contract; however, these two cases do not discuss the
requirements, if any, of the future, specific events. Thus, it is not clear if South Carolina law, like
Illinois law, requires the specific, future event to be an objective event such that neither party to
the contract has control over it. This Court seeks guidance from the South Carolina Supreme Court
on this issue.

In the unpublished opinion in Premier Holdings, the South Carolina Court of Appeals held

that the master in equity did not err when it determined the agreement was enforceable and to last
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“for as long as” the plaintiff “continued doing business” at the defendant’s place of business.
Premier Holdings, 2008 WL 9843982 at *1. In that case, the plaintiff arguably had unilateral
control over terminating the contract because it could stop doing business at the defendant’s place
of business at any time. However, in Prestwick, as Plaintiff argues, the parties to the contract did
not have control over the future event because the parties did not control whether the golf club
membership level reached 550.

In Jespersen,® the Tllinois Appellate Court stated:

Although it is well established that contracts of perpetual duration are terminable

at will by the parties, a contract which nonetheless provides that it will terminate

upon the occurrence of a specific event is not deemed perpetual in duration and is

not terminable at will, but is terminable upon the occurrence of any of the

conditions enunciated.

Jespersen v. Minnesota Min. & Mfg. Co., 288 Ill. App. 3d 889, 893, 681 N.E.2d 67, 70
(1997), aff'd, 183 11l. 2d 290, 700 N.E.2d 1014 (1998).

The Illinois court went on to explain: “The event upon which the contract will terminate
must be an ‘objective event’ so as to make the contract sufficiently definite in duration. ‘[I]f one
of the parties could institute a termination-triggering event, then the contract should be considered
terminable at will.”” /d. (emphasis added) (internal citations omitted). Id.

In Jespersen, the agreement provided that it would continue indefinitely unless one of the
five events listed in the agreement occurred. /d., 288 Ill. App. 3d at 894, 681 N.E.2d at 70. The

court stated that the five events for termination were under the control of one party, the plaintiff.

Id. The court reasoned: “It is impossible to ascertain whether or when [the plaintiff] would institute

8 At the time Prestwick cited Jespersen, the case was on appeal but had not yet been decided.
Subsequently, the Illinois Supreme Court affirmed the Illinois Court of Appeals in a published
opinion. Jespersen v. Minnesota Min. & Mfg. Co., 288 1ll. App. 3d 889, 893, 681 N.E.2d 67, 70
(1997), aff°'d, 183 1l1. 2d 290, 700 N.E.2d 1014 (1998).
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such an event, therefore, the agreement offered the possibility of perpetual duration and was
terminable at will by the parties.” /d., 288 Ill. App. 3d at 893, 681 N.E.2d at 70.

The facts in this case are distinguishable because in Jespersen, the court reasoned the
occurrence of the event was within complete control of only one party—the plaintiff. In contrast,
here, the termination triggering event—the formation of “Newco”—is controlled by either of the
parties. Both parties are critical to the creation of Newco and thus, the Agreement cannot be
terminated unless the parties, acting together, form Newco. The facts in this case are also different
because although one party cannot unilaterally terminate the Agreement, it appears that one of the
parties could ensure that the Agreement is never terminated by refusing to form Newco.

In a more recent case, Rico Industries, Inc. v. TLC Group, Inc., the plaintiff filed a
declaratory judgment action, seeking judgment that the agreement was terminable at will because
the termination provision créated a perpetual contract and thus was contrary to Illinois public
policy. Rico Indus., Inc. v. TLC Grp., Inc., 2014 IL App (1st) 131522, 97, 6 N.E.3d 415, 417. The
termination provision in the agreement stated: “Any change to, cancellation of, or termination of
this Agreement shall be made in writing by [the plaintiff] and [the defendant].” Id. at ] 5. The trial
court held that the termination provision was not contrary to Illinois public policy because the

mutual agreement of the parties was an objective event that would terminate the agreement. /d. at

1 10.
Upon motion by the plaintiff, the trial court certified the following question for
interlocutory appeal:
“Does a sales representative agreement that can only be terminated upon the
express written consent of both parties contain a specific objective event that
renders the agreement sufficiently definite in duration such that it is not terminable
at will?”
Id aty11.

JA 12



3:17-¢cv-01781-JFA  Date Filed 08/16/19 Entry Number 82 Page 11 of 15

The Appellate Court of Illinois responded: “For the following reasons, we answer the
certified question ‘no’. . . .” Id. at § 2. The issue on appeal was “whether the agreement was
sufficiently definite to escape the label of a ‘perpetual contract.”” Id. at | 16.

The Illinois Court of Appeals first discussed the public policy disfavoring perpetual
contracts and quoted Jespersen by stating: ““Forever is a long time and few commercial concerns
remain viable for even a decade. Advances in technology, changes in consumer taste and
competition mean that once-profitable businesses perish-regularly.”” Id. at T 19.

In Rico, the court reasoned that another Illinois case was instructive, which determined that
an “agreement to run until cancelled by mutual consent of both parties or changed by mutual
consent” was for an indefinite period of time and thus terminable at will. Id. atq 28, The Rico court
also reasoned: “In addition, a contract terminable only upon the written agreement of the parties is
indefinite because you cannot foresee when that will happen and it may never happen, and
therefore it is of an indefinite duration.” Id. at § 27.

The Illinois Court of Appeals ultimately determined that the “agreement terminable only
upon the mutual agreement of the paﬁieé is not sufficiently definite in duration and is terminable
at will.” Id. at 9 35.

| Significant for purposes of this certification is Defendant’s position that the Finder’s Fee
Agreement is indefinite because the creation of Newco. is not an objective event since one party
has control over ensuring the Agreement never terminates by refusing to form Newco. Thus, it is
Defendant’s position that South Carolina law (1) follows Illinois law by requiring the future,
specific event to be objective, and (2) the mutual agreement of the parties to create Newco in the

future is not an objective event to render the agreement sufficiently definite in duration.
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Defendant argues that the three South Carolina cases discussing perpetual contracts are
consistent with Illinois law. Defendant sets forth that the two South Carolina Supreme Court cases,
Childs v. City of Columbia, 87 S.C. 566, 70 S.E. 296 (1911) and Carolina Cable Network v. Alert
Cable TV, Inc., 316 §.C. 98,447 S.E. 2d 199 (1994), both concluded that that the contracts at issue
in each case were perpetual contracts and therefore terminable at will. Defendant explains that in
Childs and in Carolina Cable, the contracts were under the exclusive control of one of the parties.
Defendant also argues that Prestwick is consistent with Illinois law because in that case, the
termination event was objective because attaining 550 members at the golf club was not under the
control of the parties to the contract.

Defendant érgues that Iliinois law is also consistent with South Carolina law because the
public policy disfavoring perpetual contracts is applicable in both states. See Carolina Cable
Network v. Alert Cable TV, Inc., 316 S.C. 98, 101, 447 S.E.2d 199, 201 (1994) (“Historically,
perpetual contracts have not been favored in South Carolina and are generally upheld only where
the perpetual nature of the agreement is an express term of the contract.”). See also Jespersen, 183
ML 2d at 295, 700 N.E.2d at 1017 (“[Plerpetual contracts are disfavored.”).

Defendant also cites R.J.N. Corporation v. Connelly Food Products, 175 T1l. App. 3d at
659, 529 N.E.2d at 1187 in support of its argument. In that case, the Illinois Appellate Court
determined that a contract to “remain in effect for as long as [the defendant] served [the plaintiff’s]
customers” was indefinite and terminable at will because the termination event was not objective.
id., 175 1lL. App. 3d at 660, 529 N.E.2d at 1187. The court reasoned: “the contract would remain
in effect only as long as [the defendant] served [the plaintiff’s] customers and, therefore, when [the
defendant] would decide to no longer serve [the plaintiff’s] customers could not be ascertained,

making the duration of the contract indefinite and terminable at will.” /d.
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This Court notes that Premier Holdings, the unpublished South Carolina Court of Appeals
opinion, appears to conflict with the analysis in RJN. Corp. because in Premier Holdings, the
court found that the master in equity did not err when it determined the agreement was enforceable
and to last “for as long as” the plaintiff “continued doing business™ at the defendant’s place of
business. Premier Holdings, 2008 WL 9843982 at *1.

In response to Defendant, Plaintiff argues that the Illinois cases should not be relied on
because they are “incongruous with South Carolina law.”

Plaintiff points out that in Jespersen, the agreement explicitly provided that unless it was
terminated under a certain article, it “shall continue indefinitely.” Plaintiff argues that South
Carolina law differs from Illinois law because South Carolina law allows for perpetual contracts
if the parties clearly express their desire to create a perpetual contract, whereas Illinois does not
allow for perpetual contracts under any circumstances.

Plaintiff states that the Jespersen court reasoned, “[i]t is impossible to ascertain whether or
when [the plaintiff] would institute such an event, therefore, the agreement offered the possibility
of perpetual duration and was terminable at will by the parties.” According to Plaintiff, this reliance
in Jespersen on the mere possibility of perpetual duration is contrary to South Carolina law because
in Prestwick, there was a possibility that the membership level would never reach 550 members,
but the court still determined the trial court erred in ruling that the schedule was for an indefinite
duration.

Plaintiff also cites to Zee Medical Distributor Association, Inc. v. Zee Medical, Inc., 94
Cal. Rptr. 2d 829 (Cal. Ct. App. 2000), where the California Court of Appeals stated that California

law differs from Illinois law because it permits the express contract terms of indefinite duration,
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which is similar to South Carolina law. Plaintiff points out that the Zee court “refused to follow
Jespersen.”

Next, Plaintiff argues that in Rico, the court concluded “a contract terminable only upon
the written agreement of the parties is indefinite because you cannot foresee when that will happen
and it may never happen, and therefore it is of an indefinite duration,” Plaintiff argues this is
contrary to Prestwick because the Prestwick court was not concerned with the possibility that the
parties could not foresee when membership levels would reach 550 members nor was it concerned
with the possibility that the membership levels may never be reached.

Plaintiff argues the R.JN. Corp. case also does not apply because just like in Rico, the
Illinois court was focused on the fact that the parties could not directly determine when the contract
would end. Plaintiff argues that this is in contrast to Prestwick;ecause “Prestwick does not go to
such lengths to write-in a specific durational term so that the golfers and golf club would know
precisely ‘when’ the tee-time schedule would end.”

Lastly, Plaintiff argues that the Illinois cases have no application in this case because here,
in contrast to the Tllinois cases, the entire deal would not go away if the Agreement was terminated
because Defendant would continue to receive the premiums flowing from the introduction, but
Plaintiff would receive nothing.

In sum, the South Carolina Court of Appeals has established a contract may terminate upon
the occurrence of a future, specific event. Prestwick, 331 S.C. at 392, 503 S.E.2d at 188 (“Just
because the rights of the parties were keyed to membership levels rather than calendar time does
not mean that the schedule should be considered an indefinite period.”). Further, according to the
South Carolina Supreme Court, it is clear that perpetual contracts are not allowed unless they are

expressly provided for in the contract. Thus, contracts that last in perpetuity are terminable at will.
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See Carolinag Cable, 316 5.C. at 101, 447 S.E.2d at 201. However, it is not clear whether South
Carolina law requires the occurrence of a future, specific event to be an objective event as
described herein.
IV, QUESTIONS CERTIFIED
Plaintiff’s and Defendant’s Supplemental Memorandums brief this issue of state law, and
the Court has determined that the answer under existing South Carolina precedent is not clear.
Accordingly, pursuant to South Carolina Appellate Court Rule 228, the United States District
Court for the District of South Carolina hereby certifies the following questions to the South
Carolina Supreme Court:
1. Under South Carolina law, when a contract’s durational term is
keyed to the occurrence of a future, specific event, must the future,
specific event be an objective event such that one party to the
contract does not have control over it?
2. If the answer to Question #1 is yes, does a contract that requires the
two parties to the contract to form a corporation together in the
future in order to terminate the contract qualify as an objective event

that renders the contract sufficiently definite in duration such that it
is not perpetual and thus not terminable at will?

IT IS SO ORDERED.

August 16, 2019 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

Tower Street Management, Inc., ) C/A: 3:17-1781-JFA
Plaintiff, g
V. ) ORDER
KnightBrook Insurance Company, g
Defendants. ;

This matter is now pending before the Supreme Court of South Carolina upon
certification of a question of law from this court. The parties have returned to this court
asking this court to supplement the record before.the South Carolina Supreme Court. Each
party has suggested a large number of documents that they suggest are necessary in deciding
the certified question.

Upon review of the documents proposed to the court, and after reflecting upon the
issues presented in this case and the court’s certification order, this court is of the opinion
that most, if not all, of the documents sought to be added to the record are not necessary for
the Supreme Court’s determination.

Thts court does determine that the Finder’s Fee Agreement (ECF No. 1-1, p. 8-11) and
the Letter of Intent (ECF No. 48-9) may be ﬁélpful and therefore should be added to the

record. The court will, contemporaneously with the entering of this order, forward those two

JA 18



3:17-cv-01781-JFA  Date Filed 10/30/19 Entry Number 88 Page 2 of 2

documents to the South Carolina Supreme Court. To the e;(tent both parties request
additional documents be added to the record, the motion is respectfully denied.
IT IS SO ORDERED.
October 30, 2019 Joseph F. Anderson, Jr.
Columbia, South Carolina United States District Judge
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Tower Street Capital Management, Inc. v. KnightBrook Insurance Company

EXHIBIT A
Finder’s Fee Agreement
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TOWER STREET BAPITAi. MANAGEMENT

1205 West Colonial Life Boulsvard, Columbla, 5C 25210 {808) 397-4814

Decembee 14, 2011

Mr, Brio D, Jarvis
4751 Wilshire Blvd,
Loa Anpeles, CA 90010

REF) FINDER'S FEE AGREEMENT
Dear Mr, Jarvls:

This Fee Agroement ln entered Into as of Docember 14, 2011 (this “Agreement™ by and between
KnightBrook Insuranca Company and affillats compantes (“KnightBrock™), having its principal placa of
buslness at 4751 Wilshire Boulovard, Los Angslas, CA 90010 AND Tower Stroct Coplal Management, .
Ino, (“Flnder™), having its pﬂnnipa.l plaoo of bualneas at 1208 W. Colonial Life Bivd, Columbla, SC
29210,

WHEREAS, the FINDER lead XNIGHTBROOK to DGU Ingurance Assocletes (Mprogram
adminisrator™) who ln secking e carrier to take risk on two Insurance programs (Equity’ Protection
Program & Sccond Mml‘wwcﬂun Program) .

‘WHEREAS, FINDER'a irmoduutinn leads KNIGHTBROOK m progmm sdminfstrator to servo ag the
now program administrator’s Insurancs carrler; and

WHERFEAB, XNIGHTBROOK agrees to compensate FINDER for the introduction services provided,

NOW, THEREFORE, in consideration of the pramlses and mutunl covenants sot forth berein, the parties
agreo as follows:

I. In exchangs for identifying and introdusing KNIGHTBROOK to the progrem administratar,
where KNIGHTBROOK will a0t as the at-risk carricr for the new program administrator, defined
ea the transaction (“Transaction™), KNIGHTBROCK aball pay FINDER & foa per the following

¢ pchedule unti] the time that Knightbrook Agency (as provisianatly {dentified s “Newoo™ in the
Letter of Intent dated 5/1/11 end ggroed to by Cons & Boylston and Knighthrook) is establisked,
At such time Cons & Boylsten will continue to be compensatid for tho Tmnsaction, but subjoct
to the Nowoo operating ngresment. Until thet time, KNIGHTBROOK agress to pay:

» 2% of ths Oross Writtan Prembum on both programs
¢

TOWER STREET EAPITAL MANAREHENT, INC,
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2. KNIGHTBROOK asknowledges the following:

8. FINDER has not conducted any due diligence with respect to tha program administrator
or the owners thareof; )

b, Al information provided to KNIGHTBROOK which perzing to the program
edminlstrator has been prepared by the program administrator withott any Indspandent
vesification by FINDER; and

o, FINDER mnakes no repreentation or warsanty as to the acouracy of any information
prepared by tho program edminlstrator or an to whether KNIGHTBROOK. will be
suftabis to aot ax & purchass for any potential program adminlstrator.

3, Thls Agreement represants the entire agreament of the parties and supersades any-and all prior or
contemporanecus weitten or ol egreements betwoen. KNIGHTBROOK and FINDER. Thia
agretment may not bo amanded exoept In writing and signed by both parties,

4, 'This Agreement shall be binding con the helm, assigns, and successons of both KNIGHTBROOK
and FINDER, rezpectively.

5, KNIGHTBROOK and FINDER undesstand and apree that neither perty shall be considered to be
the agent of the other for any purpose whatsoaver and that neithor has the autharity to enter {ato
any contract, assumo eny obligation or to maks any warmnties ot represantations on behelf of the
other, ‘

6, XNIGHTBROOK agreas to indamnlfy send sgve FINDER, Ity affiliates and zil respective
directors, ‘offioers, employees, and agents (oollectively, the “Indemnified Parties™ snd
individually, mo “Indemnified Party”) harmiess from snd agalnst sny and ail losses, olaims
actlons, sults, proceedings, damages, Judgments, assessments, demands, costs, expenscs, and
other Habilitles of whatzosver pature or kind, and KNIQHTBROOK will reimburse each such
lodomnlfied Party for all reasonsble feeq and expenses (including, without limitstion, reasonable
attornay’s foss and expenses; and court costs) as they are incurred in fovestipating, preparing,
pursuing, or defending any. olaim, actlon, sult, proceeding or investipntion, whether or aot an
Indemaified Party s a party, rolating to or arldog out of or In connection with (f) the Introduction
sarvices rendered by sn Indemnifisd Party pursuast to this Agreement, any Transsction
Introduetion services; () eotions taken by or emhtsd to be taken by KNIGHTEROOK or any
affillates, employees, dlreotors, officers, pastners, reprosontatives, or agents of KNIGHTBROOK
In commaction with eny Trenunction coatemplated by thls Agreement, end (fil) any untrve
statament or alleged untrue statoment of a materlal fact contalned In any dooument furnighed by
KNIGHTBROOK to the program administrator, and any omisslon thereln, In light of the
olmumatances under which they are mads, not misieading,

TOWER STREEY CAPEAL WARADEMENT, AT,
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The term of this Agmement shall commenco at the date fast writton above. between
KNIGHTBROOK and FINDER. Notwithstanding the foregolng, either party may terminate this
Agreement upon 2o (10) days prior notics to the cther party, However, KNIGHTBROOK's
obligations pursusnt to paragrapha 1, 2, 6, aod 7 heroof will survive the completion of cur
engagement hereunder In accordance with tho terma of those respactlve paragraphs, any
withdrawal or tenmination of any Trensaction or deolsion not to procsed with any Tranzaction or
tho explry or other termination or purported tormination of this Agreement,

This Agresment shal] be governed by and construed In ascordancs with the laws of the State of
South Caroling, without regard to the spplication of principles of conflint of laws of that State,
The parties heroby egree to the =xolusive Jurisdiction of eny atte or fedam) court located In the
Btate of South Carolina for the resolution of apy dixputes relsing isgues regarding the
consiniotion, meaning or enforcement of the terma of this agreement rnd walve any objection that
(1) cither court la an Inappropeiate or inconvenlent forum to resolve auch disputes, or (if) that
elther coust lacks personal jurladiotion over it, In addition, the partlea hereby mutually agree to
walvo any rights they may otherwise have to trial by Jury of any and ell such clalme,

If you are In agreement with the outline above, please sign below and return to us at your earliest
convenience,

If you bave any questions, please let us know,

Sinceraly,

7 —

Madison Cone
President
Tower Street Capital Manegement

Date: S~/ 2 - £,

KnightBrook Insurance Company

THWER STREE] CAPITAL HANAGEMENT, IHC.
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
COLUMBIA DIVISION

Tower Street Capital Management, Inc.,
Plaintiff,
vs,
KnightBrook Insurance Company,

Defendant.

Civil Action No.: 3:17-cv=-1781-JFA

Exhibit 8
Letter of Intent
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KNIGHTBRROOK

[INSURANCE COMPANY "

’

. . 731 X MDD
Seplember §,2011 s
105 ANGT LIS, Ca 2001
I

L0 TRROGR.COM

Nir. Madison Cone

Mr. Reginald Boylston

§201 Colonial Life Boulevard West
Columbia, $C 29210

Re: l.etter of Intent.

Dear Messrs. Uone & Boylston:

We have collectively discussed the movement of various beaks of insurance business (Programs™ to
KnightBrook Insurance Company (“KnightBrook™), These Programs may be classified as “Fronied™, or
“Al Risk™ Programs. The Program oppartunities arise from your existing relatinnshkips with the producers
of the Program business. [n addition. we have discussed the development of’a munaging general agency
and third party adminisirator (*MGA/TPA) to manage the business of one or nrore Programs. witl: the
most imminent MGA/TPA opporumity relating to a workers” compensation book of business produced by
Dallas National Insurance Company. This letier (the "LOI™) serves to indicate our murueal desire to emer
inta a formal arrangement and agreement 1o accomplish these gosls upon mutually agreeable terms.
Excepl as expressly set forth hereiu. this LOI is not intended as a biiiding agreement between us, but. if i
terms ure salisfactory, it shull serve to set forth our mutual understanding that we will work diligently. in
sood faith, and exclusively with each otier, towards the execution of one or more definitive agreements
that will contain the terms set farlh Tierein (the “Definitive Agreements™).

[. Newco:

A new business entity will be created (provisionally identified as “Newco™) which will be owned 30% by
KnightBrook or a KnightBrook affiliate. 43% by Madison Burns Cene ("Cone™), 5% by Reginald Wyatl
Boylsion (“Boylston™), Neweo will serve us an MUASTIA 1o direetly inanage the business of one or
more Programs. and will also provide oversight of Fronted or At Risk programs on behalf of
KnightBrook.

2, Neweon Directors and Oificers;

KnigtBrook shalt appoint 50% of the Board, and Cone and Boxlston shall collectively appoint S0% of
the Board, The officers shall include Cone as Presideat. and Boylston as Executive Vice President.

3. Neweo Revenue:

Meweo will penerate revenue either direetly as an MGA/TPA., or as a percentage of profit realized by
KnighiBrook on Fronted and At Risk programs, as follows:

o 100% of MGASTPA ravenue:
»  23% of the profit realized by KnightBroak on 1he Fronted Program with Dallas National

Jnsurance Conipany:
DEFENDANT’S
EXHIBIT

s 20% ot'the realized profiL on all other Fromed Programs:

o 20%% of the realized profit on all At Rish Programs.
CONFIDENTIAL KNIGHTBROQOK 000138
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Mewws, Cone & Boylston®
Seprember 1, 2011
Page 2 al'd

4. Payment of Profit Share;

Fronted Programs: ‘Neweo will be puid profit share percentages on all Fronted Programs at the end of
gach month in which premium which is subject to 2 fronting fee is written,

At-Risk Programs: Newco will be paid profit sharé percentages on all At-Risk Programs through o
sliding scale, dependent upan the loss performance of the subject business. A portion of the profit share
will be paid monthly, based upon a loss pick apreed to by the parties. The remaining portion of the profit
share will be paid out quarterly over a periad of time following the end of thé [irst year of business, which
will be based upon the inception-to-date actual loss ratio of the stbject Program. Such profit sharing ny
be conditioned upon the achievement of produetivity goals achieved by Neweo, and subject to forfeilure
upun termination of tfie relationship between the parties,

Realized Profit of KnightBrook will be the KBIC Gross Profit, a3 calculated in the examples on the
accompanying spreadsheet.

5. Newco Expenses:

MGA/TPA: All expenses of Neweo relating to MGA/TPA business will be bore by Newco,
KanightBrook will fund Newco with startup expenses until Neweo begins generating sufficient revenue to
support its expenses. These startup expenses will be credited to KnightBrook before any profit splil
among Neweo's ownership is made, Sariup expenses are cudrently estimared at between $500.000 and
$2,000,000, which amount may be fixed, modified, or supplemented in a mutually agreed-upon budggl
and business plan. Such expenses may be conditioned upon the achievement of productivity yoals
achisved by Newco,

Fronted-and At Risk Programs: Costs and expenses of Newco relating to the oversight and management
al Fronted and At Risk Programs will be borne by KnightBrook on & cost-reimbursed basis. and subject
to agreed-upon hudgets. Such expenses will be allocated -among the various Programe and shall reduee

the profitability of such Programs at the KnightBraok level prior to determininy the Newca profit share.

6. Legal Fees:

In the event thit Neweo shalf become subject to a legal action against it arising (rom the prior
employment of any management employees of Newco by Companion Property & Casualty lnsurance
Company, or its parents or affiliates, Newco shall bear the expenses'vf defending such legal action, Prior
to execution ol the definitive agreements, KnightBrook shall be-given opporiunity to conduct such due
diligence and legal analysis to-satisfy itself as 1o the nature and extent of such potential legal liability.

. 7. Distribntion of Neweo Pifits:

Dishuirsements of profits to the sharehalders of Newea may he made as agreed-npan by the shareholders,
no less often than annuatly, pro-rata with their respective shareholder interests. Newceo will be subject to
an annual financial audit,

CONFIDENTIAL KNIGHTBROOK 000139
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Mensts, Cone & Baylston
September 1, 2017

Page 3 ol 4
8. Programs:

Phase | Programs: It is anticipated that the initial Prograwns to be implemeited will be the progroms
idemtified as:

I, Dallas National Fronting Progréims, with MGA & TPA service;
2. All-Staf Fronting and At Risk Programs;
3. DGU At Risk Programs;

Rach Phase | Program will be subject to the approval of KnightBraok, who will diligently review each
Program consistetly with its established program underwriting protocols. Upon approval ofeach
Program, KnightBrook will increase its oapilal and sirplus in the amdiints necessary to support each
Program while maintaining KnightBeook’s capitalization at levels sufficien to. satisfy KnightBrook's
regulatory requirements and its A- AM-Best rating, We anticipate that the requisite due diligence on the
Dallas National Wdtkers Comp Fronting Program shall begin immediately upon execuiion of this LOL
and shall be completed prior to execution of the Dafinitive Agreements,

Additional Programs; Additional Programs presented to. KnightBrook by Cone and Baylston, or to be
presented to KnighiBrook in the future by Neweo, will also be supported upon the approval of
KanighiBraok on a Program by Program basis. in a'manner consistent with KnightBrook’s established
program underwriting prolocols.

9. Future [nsurance and Reinsugance Participation;

[ the event that Cone and Boylston shall form an insurance or reinsurance company. KnightBrook agrees
that such company may perticipate in the reinsurance or fronting of the Programs, as may be mutually
agreed-vupon- by the parties.

10, Additiopal Conditions:

g,  KaightBrook's satisfactory completion of its due dilipence of the Phase | Programs prior o
closing:

b,  KnightBrook's satisfactory completion of its due diligence of Cone and Boylstan, to inclnde,
without limitation, background investigations, credit investigation. and perspnal and
professional referrals:

c. The negotiation and execution of the Definitive Agréements acceplable to KnightBraok,
Cone, and Boylston, containing terms. conditions, representations and warranties and
indemnitication custemdry for transactians of this nature;

d.  Prior 1o the cldsing of this transaction; Cone and Boylston will conduet business operations in
the ordinary course of business. In the event of a material adverse change in the subject
Programs. Cone and Boylston will promptly notify KnightBrook:

n

This LOI will automatically be withdrawn and cancelled on the earlier oft (1) 60 days
following the execution of this LOT by Cone and Boylston, unless the parties inutually agree
in wriling to an extension of such dale; (2) the execution of the Definitive Agreements; or (3}
the mutual written agreement of the parties;

.

CONFIDENTIAL KNIGHTBROOK 000140
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Messrs. Cone & Boylston
September L 2011
Page 4of 4

. Neither party shall disclose the existence ol this LOL nor the perdency of our negotiations, to
uny -media or public forum without the prior written consent of the other, except,as may be
‘réquired by applicable law, repulation or se[f'-regutaung body. The timing and content of any
annonncements, press reledses or public stateménts conceming the proposed acquisition or
the diher transactions contemplated hereby will be by mutual agreement;

g.  Until the expiration of this LOI, Conc and Boylston agree they will not, individually or
collectively, lake any action to solicit or support any proposal or offer from. furnish any
information 1o, or pamclpata in any negotiations with any entity (other than KnighiBrook)
regarding movement of the Pro;ramt. or {he subject matter of this LOI and any such
negotiations cugrently in progréss will be ténminated or suspended during such period;

. ‘The parties willpay their own: costs-and. expenges incurred in connection with the proposed,
transactions. including all 1e£-.al accoynting and financial advisory fees and espenses.
whether or not the acquisition is consulnmamd

i,  This Letter is a statement of the intentions of the parties and, except for the provisions of
Paragraphs 10.f, 10.g, 10.h, 10.i, and 10.f (which are intended to be binding). is vot intended
to be a fegally binding agreemeént or to creaté any rights in favor of any of the partics with
respect to the proposed asset purchase or the other trarisactions contemplaied hereby, and no
party shall take any action or fail to take acetion in detririvental reliance until the Agreement iy
prepared, approved, and signed by all authorized representatives of all parties involved. The
obligations of the parties to consumnate the. ransactions hereby shall be subject n all
respectstto the negotiation, execution and delivery of the agreemients referred to above and to
the satisfaction of the conditions contained therein, gnd none of the, parties hereta shall have
ainy fiability to any of the others if the partiés fail for any reason fa execute agreements: and

j-  The parties agree that all information exchanged to date ahd information and knowledge
gathercd during the due diligence process will be kept confidential.

Upon the signing of this LOI by Cone and Boylston. KnightBrook is prepared to immediately comuence
dure diligence and negotiation of the Definitive Agreements.

IFthis LOT is acceptable-to you, please sign and return one copy fo the undersigned within five (§)
business days,

Very lrul SOUES,

Mm“““m‘"
fFT'lc D. Jarvis. President

Agreed: !

CONFIDENTIAL KNIGHTBROOK 000141
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THE STATE OF SOUTH CAROLINA
In the Supreme Court

RECE; VELy

CERTIFIED QUESTIONS
| o NOY o8 2019
Joseph F. Anderson, Jr., United States District Court Judge
S.C. sy
Appellate Case No.: 2019-001373
Tower Street Capital Management INC. .......ccoovvcuviirieeiiniccriiienrerieesreeesessesseseenrenna Plaintiff,
v.
KnightBrook Insurance COmPAIY, ......evvererrrvierernrnmmeeeessnarasssnsessnnsessessssesseenes Defendant.
PROOF OF SERVICE

I, Jaime Harmon, the ‘undersigned employee of Griffin Davis LLC, attorneys for
Plaintiff, do hereby certify that I have served a copy of the foregoing Joint Appendix, in
connection with the above-referenced case by mailing a copy of the same by United States Mail,

postage prepatid, to the following addresses:

James G. Long, III
Emily Dobson Glober
Nexsen Pruet, LLC
P.O. Box 2426
Columbia, SC 29202

Thornwell F, Sowell, III
Bess J. DuRant
Sowell & Durant, LLC
1325 Park Street, Suite 100
Columbia, SC 29201
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Jaime Harmon

Columbia, South Carolina
November 9 , 2019



