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COUNTER-STATEMENT OF THE ISSUES ON APPEAL

Did the trial court properly dismiss Mr. Davis’ claims against Mr. Denny
because Mr. Davis violated the trial court’s Amended Order by failing to
serve the Amended Complaint within the time frame required by the trial
court’s prior order?

Was the dismissal of Mr. Davis’ claims against Mr. Denny further supported
by the additional sustaining ground that the Amended Complaint fails to state
a claim upon which relief can be granted because the Amended Complaint
fails to assert factual allegations capable of supporting such claims?



STATEMENT OF THE CASE

In the interest of economy and efficiency, Mr. Denny adopts and incorporates by
reference the Statement of the Case found in the brief of co-Respondents Cato Institute and
Howard S. Rich pursuant to Rule 208(b)(6), SCACR. To that Statement, Mr. Denny adds that he
filed his own Motion to Dismiss on February 15, 2019, arguing dismissal was warranted because
the Amended Complaint failed to state facts sufficient to support any cause of action against Mr.
Denny and because Appellant Davis failed to comply with a prior court order that he amend his
Complaint and serve the Amended Complaint within a specified period of time. See Tony Denny
Mot. to Dismiss (R. ). The Amended Complaint mentions Tony Denny only in the caption
and when identifying who he is in the factual background section of the Amended Complaint. At
no time does the-Amended Complaint assert any specific facts or allegations with regard to Mr.
Denny. The Amended Complaint lacks a single mention of any wrongdoing on behalf of Mr.
Denny.

STATEMENT OF THE FACTS

In the interests of judicial economy and the prevention of redundant briefing, Mr. Denny
adopts and incorporates by reference the Statement of the Facts found in the brief of co-

Respondents Cato Institute and Howard S. Rich.

STANDARD OF REVIEW

Mr. Denny hereby adopts and incorporates by reference the Standard of review found in
the brief of co-Respondents Cato Institute and Howard S. Rich.
ARGUMENT
Mr. Denny hereby incorporates by reference the Arguments found in the Brief of co-

Respondents Cato Institute and Howard S. Rich, which are applicable to Mr. Denny as well, and



any other applicable arguments asserted by other co-Respondents. In addition, Mr. Denny asserts
two additional sustaining grounds upon which this Honorable Court should affirm the decision of

the Circuit Court.

| The trial court properly dismissed Mr. Davis’ claims against Mr. Denny
because Mr. Davis violated the trial court’s Amended Order by failing to
serve the Amended Complaint on Mr. Denny within the time frame required
by the trial court’s prior order and by failing to serve Mr. Denny at all
pursuant to Rule 12(b)(5), SCRCP. -

The Circuit Court’s order dismissing the claims against Mr. Denny should bé affirmed
because Appellant Davis failed to serve his Amended Complaint upon Mr. Denny within the
time frame required by the Circuit Court’s October 30, 2018 order. Specifically, and in addition,
as of the date of this Initial Brief of Respondent, Mr. Denny still has not been properly served
with the Amended Complaint. The public index for the case does not even show a Proof of
Service as to Mr. Denny. Mr. Denny’s Answer to the Amended Complaint, filed on February 15,
2019, asserts as a defense that he has not been served and moved the Court to dismiss the claim

based on Rules 12(b)(1), 12(b)(2), 12(b)(4), and 12(b)(5) of the South Carolina Rules of Civil

Procedure. As it stands, nearly one year has passed since Appellant filed his Amended

Complaint, Mr. Denny still has not been properly served. Based on Appellant’s failure to comply

with the Circuit Court’s October 30, 2018, and by virtue of Appellant’s failure to ever serve Mr.
Denny, the decision below should be affirmed.

1L The dismissal of Mr. Davis’ claims against Mr. Denny is further supported

by the additional sustaining ground that the Amended Complaint fails to

state a claim upon which relief can be granted pursuant to Rule 12(b)(6),

SCRCP because the Amended Complaint fails to assert any factual
allegations capable of supporting such claims.

The Amended Complaint contains a staggering dearth of factual support needed to



sustain any causes of action against Mr. Denny, and the dismissal of the case against Mr. Denny
shoﬁld therefore be affirmed. The sum total of factual allegations against Mr. Denny is found in
Paragraph 27 of the Amended Complaint, which merely states (1) where he livés; (2) his position
on the board of one co-Respondent; and, (3) h1s alleged position as a lobbyist for a different co-
Respondent. Otherwise, the Amended Complaint neither alleges nor even iﬁnts at any acts on the
part of Mr. Denny that could give rise to an actionable claim. In fact, there are more specific
allegations against John Does in the Amended Complaint than there are against Mr. Denny,
whom Appellant chose to name specifically in the suit. The Amended Complaint is therefore
fatally deficient and the judgment below should be affirmed. See generally the authorities cited
in the Briefs of Cato Institute and Mr. Rich at Argument IL. A (R.__ ).

CONCLUSION

Appellant Mr. Davis failed to comply with the Circuit Court’s Order requiring
Amendment and Service of the Amended Complaint within 15 days in regard to Mr. Denny.
Further, Appellant Mr. Davis failed entirely to serve Mr. Denny with the Amended Complaint at
all. Even if Mr. bavis could show that Mr. Denny was properly served, the Amended Complaint
is fatally deficient with regard to Mr. Denny because it alleges no facts whatsoever that would
sustain any cause of action, much less the litany of causes of action found in the Amended
Complaint. For this reason, Mr. Denny respectfully requests that this Honorable Court affirm the

judgment below and dismiss Mr. Denny from the case with prejudice.

[SIGNATURE ON FOLLOWING PAGE]
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The Honorable Jenny A. Kitchings
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1220 Senate Street
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Q
Re: Davis v Denny <C Court Opr‘Q@g!S
Docket No.: 2018-CP-40-02425 _ )
Claim No: 039046677
TP File No.: 01464.07984

Dear Ms. Kitchings:

Enclosed please find the original and one copy of the Initial Brief of
Respondent Tony Denny, Designation of Matter to be Included in the Record on
Appeal, and a Proof of Service on all parties for the same. Please return a clocked
copy to me in the enclosed self-addressed stamped envelope.

Should you have any questions or concerns, please do not hesitate to contact

me.
With kind regards,
Sincerely,
TURNER PADGET GRAHAM & LANEY, P.A.
s

Alan G. Jones

AGdJ/klb
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