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Counter-Statement of Issues on Appeal

Whether the trial court properly dismissed Appellant Jefferson Davis’
(“Appellant”) claims against Randy Page (Respondent) where Appellant
violated the trial court’s Amended Order by failing to file and serve the
Amended Complaint in accordance with the Amended Order?

Whether the Trial Court properly dismissed Appellant’s claims against
Respondent Page with prejudice (instead of without prejudice) when Appellant
was given an opportunity to amend his complaint with instructions from the
Court on how to correct deficiencies with his complaint, and Appellant failed
to comply with the Court’s order allowing amendment by failing to timely file
the Amended Complaint, failing to timely serve the Amended Complaint,
failing to address the corrections to deficiencies requested in the Trial Court’s
order and failing to state any new facts in his amended complaint or post
dismissal pleadings that would further support his deficient causes of action?

Was the dismissal of the claims against Respondent Page supported by the
additional sustaining ground that the claims against Respondent Page are
fatally deficient?

Whether the trial court also properly dismissed Appellant’s claims against
Respondent where the Amended Complaint fails to assert claims upon which
relief can be granted because the Amended Complaint fails to make any factual
allegations in support of any such claims against Respondent Page?



Statement of the Case

In the interest of economy, Respondent Randy Page incorporates by reference the
Statement of the Case found in the brief of co-Respondents Cato Institute and Howard S. Rich to
supplement the below identification of parties and date of filing a Motion to Dismiss.

Respondent Randy Page is a resident of Greenville, SC who works in the administration of
Bob Jones University. Respondent Page manages the public relations of Bob Jones University and
was recently named to the University President’s Cabinet as Chief of Staff.

Respondent Page was named as a defendant in this case in the untimely filed and served
First Amended Complaint. Respondent Page received a copy of the Summons and Complaint in
his mailbox on Monday December 10" or Tuesday December 11. No one was home at the time
the Summons and Complaint was delivered in the mail. No other attempt at service on Respondent
Page was made by Appellant.

On December 21, 2018, Respondent Page served and filed a Motion to Dismiss the
Amended Complaint, pursuant to South Carolina Rules of Civil Procedure 8(a), 12(b)(5), 12(b)(6)
and 12(b)(7). (See Dec. 21, 2018 Mot. to Dismiss, at 1.) Respondent Page supported this Motion
with a Memorandum in Support of Motion to Dismiss on February 11, 2019. Respondent Page
argued, inter alia, that Plaintiff did not amend the original Complaint to include facts supporting
its causes of action. Additionally, Respondent Page argued that Plaintiff failed to properly serve
within the 15 days permitted by the Amended Order as Respondent Page was never properly

served. (See Page Mem. Supp. Mot. to Dismiss, at 4 n.3)



Standards of Review

The trial court dismissed Plaintiff’s claims against Respondent Randy Page for failing to
comply with Judge Benjamin’s October 30, 2018 Amended Order. The interpretation of an order
is a question of law that is reviewed de novo. Doe v. Bishop of Charleston, 407 S.C. 128, 134, 754
S.E.2d 494, 498 (2014); Ex parte TLC Laser Eye Centers, LLC, 404 S.C. 385, 392, 745 S.E.2d
105, 109 (2013); Town of Summerville v. City of North Charleston, 378 S.C. 107, 110, 662 S.E.2d
40, 41 (2008).

The dismissal of Plaintiff’s claims is also supported by the additional sustaining grounds
that the Amended Complaint fails to assert claims against Respondent Page upon which relief can
be granted because the Amended Complaint fails to make any factual allegations in support of any
such claims. In reviewing a trial court’s dismissal for failure to state a claim pursuant to Rule
12(b)(6). SCRCP, an appellate court applies the same standard as the trial court—the pleadings
must be construed liberally and all well-pled facts must be presumed true. See Doe, 407 S.C. at
134, 754 S.E.2d at 498-99. A claim should be dismissed when the facts alleged in the complaint
do not support relief. Brouwer v. Sisters of Charity Providence Hospital, 409 S.C. 514, 519, 763
S.E.2d 200, 202 (2014). The prejudicial effect of a dismissal is determined by the trial court’s
exercise of its discretion, which will be reversed only for an abuse of discretion. See Berry v.
McLeod, 328 S.C. 435, 449-50, 492 S.E.2d 794, 802 (Ct. App. 1997); Newman v. Old West, Inc.,
286 8.C. 394,334 S.E.2d 275 (1985). An appellate court also employs the same standard of review
as the trial court in reviewing the dismissal of a claim pursuant to Rule 12(b)(8), SCRCP. Capital
City Ins. Co. v. BP Staff; Inc., 382 S.C. 92, 99, 674 S.E.2d 524, 528 (Ct. App. 2009). “[E]ach of
the components of the rule are determined as a matter of law and thus [the appellate court applies]

a de novo standard of review[.]” Id



Argument

L. The trial court properly dismissed Plaintiff’s claims against Respondent Page
because Appellant failed to file and serve an Amended Complaint within the
time permitted by the Amended Order.

In the interest of economy, Respondent Randy Page incorporates by reference the
Arguments found in the brief of co-Respondents Cato Institute and Howard S. Rich.

Respondent Page was never properly served with the Summons and Complaint. An attempt
at service was made by Appellant by mailing a copy of the Summons and Complaint to Respondent
Page on December 10" or 11", 2018. Neither Respondent nor anyone in his family was home at
the time the Summons and Complaint were placed in his mailbox. No other attempt at service was
made.

Even if a Court were to find the flawed attempt at service on Respondent was adequate,
service on December 10™ or 11™ does not comply with the timing of service in Judge Benjamin’s
Order. As a result, dismissal of Defendant Page from this action was proper.

II.  The dismissal of Appellant’s claims against Respondent Page is also supported

by the additional sustaining ground that the causes of action Appellant
attempts to assert are fatally deficient.

In the interest of economy, Respondent Page incorporates and adopts by reference the
Arguments and Conclusion found in the brief filed by Respondents Cato Institute and Howard
Rich.

HI.  The dismissal of Mr. Davis’ claims against Cato Institute and Mr. Rich is also
supported by the additional sustaining ground that the causes of action he
attempts to assert are fatally deficient.

In the interest of economy, Repsondent Page incorporates and adopts by reference the
Arguments and Conclusion found in the brief of co-Respondents Cato Institute and Howard .

Rich.



IV.  Dismissal of Plaintiff’s claims against Respondent Page is further supported by the
additional sustaining ground that the Amended Complaint fails to make any factual
allegations in support of any claims against Respondent Page.

“The appellate court may affirm any ruling, order, decision or judgment upon any
ground(s) appearing in the Record on Appeal.” Rule 220(c), SCACR; I'on, LLC v. Town of Mt.
Pleasant, 338 S.C. 406, 419, 526 S.E.2d 716, 723 (2000) (“Under the present rules, a respondent—
the “winner’ in the lower court—may raise on appeal any additional reasons the appellate court
should affirm the lower court’s ruling, regardless of whether those reasons have been presented to
or ruled on by the lower court.”). Even if the Court finds that Plaintiff complied with the Amended
Order’s requirements, this Court should affirm the trial court’s dismissal of Plaintiff’s claims
against Respondent Page because the Amended Complaint does not allege any facts to support
even a single claim against Respondent Page.

“Rule [of Civil Procedure] 12(b)(6) requires the plaintiff to allege facts.” Paradis v.
Charleston County School District, 424 S.C. 603, 615, 819 S.E.2d 147, 153 (Ct. App. 2018)
(emphasis added). Rule 8(a)(2) further requires that those facts be sufficient to show that “the
pleader is entitled to relief.” Rule 8(a)(2), SCRCP. ““In deciding a motion to dismiss pursuant to
12(b)(6), SCRCP, the trial court should consider only the allegations set forth on the face of the
plaintiff’s complaint.”” Paradis, at 609, 819 S.E.2d at 150 (quoting Plyler v. Burns, 373 S.C. 637,
645, 647 S.E.2d 188, 192 (2007)). “*In deciding whether a claim should be dismissed pursuant to
Rule 12(b)(6), SCRCP, th[e] court should consider whether [the plaintiff] has ‘state[d] facts
sufficient to constitute a cause of action.””” Id. at 609, 819 S.E.2d at 150 (quoting Gaskins v. S.
Farm Bureau Cas. Ins., 343 S.C. 666, 671, 541 S.E.2d 269, 271 (Ct. App. 2000)). ““Rule 12(b)(6),

SCRCP, ‘retains the Code Pleading standard . . . rather than the more lenient notice pleading



standard found in the federal rules.”’” Id. (quoting Gaskins, 343 S.C. at 671, 541 S.E.2d at 271.
“When a plaintiff states nothing more than legal conclusions, a claim should fail.” /d (citing
Talbott v. Padgett, 30 S.C. 167, 171, 8 S.E. 845, 847 (1889)). A claim of civil conspiracy requires
pleading of an action taken to further the conspiracy. Hackworth v. Greywood at Hammett, LLC,
385 8.C. 110, 682 S.E.2d 871 (Ct. App. 2009).

The Amended Complaint fails to allege even a single fact to support any causes of action
against Respondent Randy Page. Respondent Page is mentioned only in the case caption and in
the identification of parties. No act is alleged in the Complaint that can be attributed to Respondent
Page and no act is pled showing Respondent Page furthered a conspiracy against Appellant.

The failure to plead any act or action by Respondent Page or mention Respondent Page
beyond identifying parties is sufficient support of the dismissal of the Complaint by the Trial
Court.

Dismissal of Respondent Page from this action was proper.

Conclusion
For the foregoing reasons, this Court should affirm the trial court’s Order dismissing

Appellant’s claims against Respondent Randy Page.

Respectfully submitted,
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