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'APPELLANT’S STATEMENT OF ISSUES ON APPEAL

L

- Did the trial court err when it denied appellant—a Juvemle offender serving a life w1thout o

parole sentence imposed in 200[6]—a resentencing hearing pursuant to the South Carohna

«Supreme Court’s decision in Aiken v. Byars, 410 S.C. 534, 765 S.E:2d 572.(2014), which granted
new sentencing hearlngs to all ]uvenlle offenders servmg prev1ously 1mposed hfe w1thout parole:
sentences'7 » : *

1L

D1d the trial court err in adm1tt1ng Judge J Derham Cole s testlmony regardlng h1s

200[6] dec1s1on to sentence appellant 10 life without parole, where the testimony was-not relevant S

to the question of appellant’s entitlement to a resentencing hearing and where the State cannot -

. satisfy.its burden under n re. Whetstone, 354 S.C. 213, 580 S.E.2d 447 (2003), to establish the :

. testimony was “critical” to address the questlon of appellant s entltlement toa resentencmg
_hearing? . L : 4

'RESPONDENT’S COUNTERSTATEMENT OF ISSUES ON APPEAL

L

ol D1d the ClI‘CUlt court err in d1smxss1ng appellant s mot1on for resentencmg where R

= appellant already received the rehef contemplated in Aiken v. Byars 410 S.C. 534,765 S.E.2d
572 (2014) at which time the previous sentencmg judge had expressly ‘examined, although not .
“articulated at the time; the factors set outin Miller v. Alabama, 567 U.S. 460 (2012), and Aiken:

during the resentencmg hearlng, and gave ¢ due con51derat10n to the mltlgatlng hallmark features a

o _ofyouth‘> R

II.,

, Is the argument ‘the State falled to meet 1ts burden of demonstratlng J udge J. Derham -
* Cole’s testlmony was critical evidence preserved for appellate review where thé assertion ‘was
"_not advanced below? Further did the circuit court err in admitting evidence of the factors of -
_ youth considered in appellant $ previous resentencmg where it was relevant to deterrn1n1ng the
‘ ‘l1m1ted issue. of whether he was entitled to another resentencmg hearing?



.STATEMENT OF THE CASE

A Spartanburg jury convicted appellant of murder armed robbery, and possessron of an

' explosrve devrce on March 9 2004 (R pp 1 2) Appellant was seventeen years old at the trme
of the crime, and srxteen days away from tumlng erghteen (R P 53 llnes 9 ll) Clay T: Allen |
James R Poole and Karen Qurmby represented appellant at tr1al (R p: 2) The Honorable J
Derham Cole on retum of the j Jury s recommendatlon ofa death sentence 1mposed the sentence,
: and sentenced appellant to a consecutrve thirty years for armed robbery and a concurrent fifteen
years for possessron of an explosrve-devrce (R. pp: 8 10 (sentencmg sheets) R p.2)..

Durmg appellant s d1rect appeal the Supreme Court vacated his sentence of death | -

pursuant to Roper based on appellant s age at the trme he commrtted the murder. State v.

Morgan 367 S. C 615 626 S. E. 2d 888 (2006) The Court remanded the case to Judge Cole for ’

resentencrng and held appellant could present ev1dence that he was entltled to a sentence less
| -than llfe 1mprrsonment Id at 618-19 626 S. E 2d at 889 Followmg a resentencmg hearmg on
' "March 17 2006 Judge Cole sentenced appellant {o llfe w1thout the possrblhty of parole (R |
| 'p 2) Appellant did not appeal the sentencmg determ1nat1on |

Appellant moved for resentencmg pursuant to Azken V. Byars 410 S. C. 534 765 S.E. 2d ’ |
572 (2014) on July 12 2016 because he was seventeen years old at the trme of the crrme (R '~
B 'pp. l‘l-l). The‘State moved to dlsm1ss the actlon argumg appellant already'had the beneﬁt ofa

resentencing hearﬁing‘meeting the requirements of Aiken when J udge Cole heard evidence

! Although termedrecommendatlon a death sentencelrs mandatory and the jury must be
- instructed the recommendatron w1ll be followed. State V. Davts 306 S C 246 250 411 S.E.2d
220,222 (1991) -

2 Appellant was tried prior to the United States Supreme Court’s dec1sron holding the Eighth"
Amendment barred caprtal punrshment for Juvemle offenders See Roper 12 Szmmons 543 U.S.
551 (2005) ‘ .



- appellant should be sentenced to less than'life. (R.-pp.15-16 mot.). A-hearing'was heldon - -

_ November 15 2017 before the. Honorable Edward W Miller. (R. p 39) Llndsey S. Vann

) : represented appellant and Barry Barnette and Derrlck Bulsa represented the State. (R. p 39) At
the end of the hearmg, J udge Mlller announced he would take the matter under adv1sement (R.
‘ | p: 78 llnes 18 20) On March 2,2018, the Judge ordered the State s motlon to d1sm1ss be
granted. (R p. l ; p-6). Judge Mlller found re11ef was not warranted because “Judge Cole : _';_ l
properly analyzed and consrdered the necessary youth character1st1cs when sentencmg
[appellant] to llfe w1thout parole.. Therefore the 2006 resentencmg hearmg conforrns to Azlren v -
Byars and there is no: ev1dence to suggest it was 1mproperly conducted ” (R p 4) R |
Appellant ﬁled a Rule 59(e) SCRCP motlon to alter or amend the rulmg, and the State
‘ opposed the mot1on ina wr1tten response (R PP 29 38) By order ﬁled August 3 2018 J udge

t

g :f ' ;Mrller den1ed the motron to alter or amend the Judgment (R p. 7)

: ThlS appeal follows



I

‘The circuit court did not err in ruling appellant is not entitled to

resentencing as he already received the relief contemplated -in

- Aiken, and the court properly found the previous. sentencing judge

- had expressly examined, although not articulated at the time, the
factors set out in Miller and Aiken during the resentencing hearing, _
. ..and gave due con51derat10n to the mitigating hallmark features of .
~youth. ‘ - : -
: The crrcurt court d1d not abuse its dlscretlon in ﬁndmg appellant was not entltled to
- resentencmg pursuant to Azken V., Byars 410 S.C. 534, 765 S. E 2d 572 (2014) as appellant

T ‘already recelved a new sentencmg proceedmg in wh1ch the m1t1gat1ng factors of youth were fully

fexplored Ne1ther Azken nor leler v. Alabama 567 US. 460 (2012) mandate a certam

. procedure be: followed prior to resentencmg The only requ1rement is an exammatlon by the

'sentencer of factors. related to youth and the record demonstrates Judge Cole cons1dered the

' necessary mformatlon pr1or to sentencmg appellant Crltlcally, the Judge testlﬁed he recelved a

.‘,jrelatlvely comple},t_e' p1cture of appellant s”yo’_uth frOm:‘testrmony prl'e.sen_ted'. at' the*res‘ent;encmjg i
o hearlnés"? review of the death penalty trial ‘and "sentencing"transcripts' and"‘statements made by ‘,
Vf'appellant Llfe was not a foregone concluswn durmg the.resentencmg hearmg J udge Cole:
;exphcltly stated he con51dered all posslble sentences for murder mcludmg a term- of—years It -
- "was only after a full exammatlon of the factors although not artlculated as such at the trme set ]

. out m leler and Azken that the Judge sentenced appellant to llfe w1thout parole Accordmgly, A |

) appellant is: not entltled to anew resentencmg hearmg because the ﬁrst one comported with

,l . ¢

PN

o Mz]ler and its progen}y.,_t g

“ Motion for. Resentencing and Resnorl:se" '

. On July 12,2016, appellant mdved for fésentencing pursuant to Aikei, and submitted

motion through counsel. (R 'pp}l 1-12). 'Ap'pellant asserted he was entitled to a niew sentencing . -



o to present m1t1gat1ng ev1dence of the factors of youth (R p 16)

hearing because he received a life sentence for a murd‘er he committed when he was seventeen
‘ years old R p. 2) | |

The State moved to drsmlss the motlon and argued Azken did not apply to appellant s

. case. (R P 16) The State asserted appellant had the beneﬁt of a resentencmg hear1ng meetmg v
the requ1rements of Azken in 2006 When Judge Cole heard ev1dence appellant should be :

B sentenced to less than llfe (R PP 1-2). The State argued appellant already had the opportumty

Azken Hearlng

A hearlng on. appellant s motion was held on November 15 2017 before Judge Mlller

o (R p 39) The State ﬁrst moved 1nto ev1dence wrthout obJect1on all five volumes of the Record

iron Appeal in appellant S d1rect appeal followmg h1s death penalty trlal (R p. 42 lme l9 p 43
"‘lrne 2) The State then argued for drsmlssal because appellant was not ent1tled to. rehef pursuant ; '

Jto Azken v Byars 410 S C 534 765 S E 2d 572 (2014) grven h1s second sentencmg hearlng

.....

e when ev1dence was cons1dered he was- entltled to a sentence of less than lrfe (R p 46 lme 15-' o

R P 47 llne 2). The State called Judge Cole to the stand and defense counsel Obj ected (R p 47
‘ l1nes 17 19) Counsel argued a Judge should not be called to 1mpeach or vouch for hlS own

‘ . ‘verdlct and it was 51m11ar to. Rule 606, SCRE wh1ch lln’lltS when a Jurorkcan be called to testrfy. '
" '(R p 47 lines 21 24) Counsel also- assserted an Alke‘rq resentencmg was a “de novo .

resentencmg, and 1t was not relevant to cons1der what Judge Cole determmed at the pr1or

. sentencmg hearlng ” (R p.47, llne 24-p 48 hne 5)

The part1es acknowledged the transcnpt from the 2006 hearmg was not avallable (R'.': :

3 The transcr1pt is not available because appellant did not appeal the rullng from the 2006-
_ resentencing and any court reporter tapes have been destroyed. (R.p.77); see also Rule 607(1)
SCACR (prov1dmg for court reporters to retain records for a perrod of five years). -

5



p.48 lines 6-1’0). Judge Miller allowed Judge Cole’s testimony over defense counsel’s
‘obJectlon and ruled it would be “dlrected ata reconstructlon of the record” and conﬁned to what »
: he con51dered durlng sentencmg (R p 48, lines 11- 15)

: Judge Cole test1f1ed he had been a 01rcu1t court Judge for twenty -five years and indicated 4

- he pre51ded over prevrous death penalty cases, 1nclud1ng appellant s tr1al (R. p.50, hnes 8- 24)

" The Judge testlﬁed he recalled appellant s age evrdence of premedrtat1on and planmng, and
‘ 1ndlcated those were factors he consrdered before resentencrng appellant (R.p.52, line 24- -p. 54
| hne 3) The Judge also recalled appellant wore latex gloves durmg the robbery because he did
not want to leave ﬁngerprmts at the scene and adm1tted it dunng his statement to law
enforcement (R p 54, l1nes 4 13) | | |
Judge Cole also testrﬁed about the sentencmg phase of the trral The Judge stated the
..'defense presented w1tnesses such as appellant s mother a teacher and fr1ends whrch gave h1m a
- relatlvely complete prcture of appellant s youth (R p: 54 lme 19 p 55 hne 5; p 60 hnes 9-- |

) '13) An expert also test1f1ed who provrded a somal hlstory for appellant (R p 55 hnes 6 12;

L. p.sS, hnes 20- 23)

J udge Cole testrfled he rev1ewed everythlng from the death penalty trral pr1or to the
.resentencrng hear1ng in 2006 (R p 56 hnes 6 14) The Judge acknowledged he dealt w1th
; 4rssues related to youth in and out of the courtroom whether it was from defendants or his own
, chr;ldren_', and yo_ung defendants do not always understand' the rrsks and co_nsequences,_of -the1r
s : .ac_tion's, :and;jthat is so'methi,ng‘he._f;,.‘al_ways‘” considers during trial, ’-(R. p.56, line ~l5-p-.57, line 12).
;l‘he judge-teStiﬁed he considered'appellant"s family life and home life p-r'ior'. to "resentenc‘ing’
: appellant (R p. 57 11nes 13- 20) Judge Cole also. consrdered appellant s 1nteract10ns with hrs

peers whlch revealed itself in his statement and hlS mteractrons w1th pollce and attorneys from



B his statementan‘d actions at trial. (R. p.57, line 2l-p.58,-1ine 2; p.58_, line 10-p.59, line 4). The

‘ j.udge also consid_ered the circumstances of the crime when determining the proper sentence‘for |
'appellant." (R‘.p,58,‘line_s 3-9). F'inally, ._Iudge Cole testi'ﬁed;eyidence of'appellant’s rehabilitation
was presented and considered in»l‘_20(')6j.i (R p:59, lines\-S'\-:l:l-).\ The judge- acknoWl‘edged he'i |
considered a s‘entence of less than life for appellant but-believed a term of life was proportional

' to the crlme even glven the mltlgatlng factors he con51dered (R p. 59 hne 12- p 62, llne 2)

On cross examlnat1on Judge Cole admltted leler and Azken had not. been demded at the .

- time of appellant s resentencmg, but testified he cons1dered the same factors contemplated in’

‘ those dec1srons (R p. 62 hne 15-p 63 hne 3). The Judge stated he d1d not make any specrﬁc o s

- fact—ﬁndmgs regardmg the factors, but such a requrrement was n_ot necessary. _(R. p.63,,.hnes 4- -
6).

: Folloyving'the teStimOny, the’ solicitor argued resentencing Was n'ot— warranted becaus’elf L

: Judge Cole consrdered the same factors contemplated in leler ‘an A"zken 1nclud1ng the

. poss1b1hty of rehabrhtatmn (R p 64, 11ne 3-p 65 lme 18) The sollc1tor malntamed a thrrd

. sentencmg hearlng was not necessary, part1cularly glven the ev1dence presented from the expert |
t | school teacher and other mltlgatmg factors (R p 65 hne 19 p 66 line 8) Defense counsel |
countered Juvemle sentencmg had evolved since 2006 and Azken recognlzed the Shlft by frndmg '
_.'f‘ ]udges prev1ously. were not conslderlng the const1tutlonal 51gn1ﬁcance of youth and they must do"
so (R p. 66 hne 21-p 67 line 25) Counsel asserted the leler factors d1d not exist at the tlme
of resentencmg S0 appellant s sentence could not be constrtutmnal (R p. 68 lmes 1 9) ‘e
" The court questioned whether the Supreme Court articulation of the factors in Azken -
: 'mandated"a}neyy sentencinrg'hear'ing When the sentencrng Judge consrdered the factors at the |

' origﬁi‘nal;heariné (R p. 68 hnes 13- 19) Defense counsel argued Azken contemplated that :



-scenario and the Court determined, even when testimony about youth was presented, it was still
constitutionally defective because it was not examined through the lens of Miller. ) (R. p. 68, line
20- P 69, line 12) Counsel asserted youth had more srgmﬁcance now and l1fe wrthout parole -
could only be consrdered for the rarest of Juvemles (R p 70, 11ne 7-p.71; line 3;p. 73 l1ne 22-
p.75, lme 15) - Counsel also malntamed it was not clear what was consrdered in.2006 because of- -
the lack: of a transcrlpt (R.p.’ 71 11ne 4-p. 72 l1ne 7). Counsel stated the 1nvest1gatron and o

'presentatlon would be d1fferent at an Azken resentenclng hearrng than dur1ng a death penalty ‘

trial, but she was not. sure what evidence .that’vwould be presented because the case had not yet 3

been 1nvest1gated fully (R p.72, line 13-p 73 lme 12) | R

The sohcrtor countered appellant S case was d1fferent because he had the beneﬁt of a:

death penalty sentencmg hearmg, a resentencmg hearmg in 2006 and. testlmony the factors of

: youth were con51dered by the Judge even 1f they were not artlculated as such (R p. 79 llnes 4-i L |

’19) The c1rcu1t court took the matter under adv1sement (R p 78)

Order Denymg Resentencmg o

| . By order dated March 2, 201 81Judge Miller denied‘-appellant;sipe‘tition for\za resentencing i ..
hearlng and granted the State’ s motlon to dlsm1ss ﬁndmg Azken d1d not apply to appellant s case -
because “Judge Cole properly analyzed and consrdered the necessary youth character1st1cs when
gsentencrng [appellant]' to life w1thout parole. Therefore, the 20‘06 resentencmg hear_mg conforms
to Azkenv Byqrs and_th'ere isb.'no evidence 't.'o:' suggest itwas improperly conducted.” (R p4;p..
6). T-he judge'ﬁrs't er(plainedthe case arose from the armed robbery and shooting death of la
“convenience store 'employee on May 3,2000. (R. p..l)." Appellant admitted he shot the victimr
;once in the head as he closed the store stole a bag of money, and he and h1s co- defendant

or1g1nally planned to blow a hole in the back of the store w1th a p1pe bomb (R p.1; R pp 391-



e

' also testrﬁed he consrdered all of the factors ? (R p.4).

S

394).

Judge M‘.iller next detailed the history df juv‘enilelsentencing'cases. He enplaiEEthhey v.
forbrd sentencing schemes that mandate life w1thout parole for Juvemle offenders and requlre a
sentencmg Judge to fully con51der the mrtrgatrng hallmark features of youth R. pp 2: 3). The B
Judge dlscussed Judge Cole S testrmony and found he consrdered appellant s age premedltatron
of the crlme appellant’ “thought process grven his age h1s 1mmatur1ty, the way appellant

¥ 66

mteracted w1th hrs peers appellant participation in the crrme the way he rnteracted wrth }

pohce ofﬁcers and hrs own attorneys and the’ possrblhty of rehabrhtatlon (R p 3) Judge Mlller-‘ S -

found the record supported Judge Cole s testrmony grven the evrdence presented at the
sentencmg hearmg of the death penalty trral wh1ch 1nc1uded numerous wrtnesses 1n mrtlgatlon
such asa socral worker who testlﬁed about appellant s chrldhood hrs performance in school, and__‘

4

1ncarceratron record (R pp 3 4) The Judge found the ev1dence presented examlned appellant s

' home envrronment and maturlty among other aspects of hrs lrfe ” (R p 3) Ultlmately, Judge

Mlller found no legal basrs for an add1tronal resentencmg hearrng because the “trral record

form[s] a ba31s from whrch the ﬁve Atken v Byars factors could be consrdered” and “Judge Cole_' :

<
e

Judge Mrller went on to frnd he could not overrule another Judge absent a sig’niﬁcant",

: and substantral change in mrcumstances and Judge Cole properly analyzed and consrdered the B

necessary youth characterlstlcs when resentencmg appellant 1n 2006 (R p 4) The Judge found oo

the resentencrng hearrng conformed to Azken and ¢ 1t would be 1mproper to have another

sentencmg hearrng w1th the Ob_] ective to erther afﬁrm or set as1de Judge Cole $ 2006 rulrng R

p,.4). J udge Mrller also noted? unllke the hearrngs at 1s‘sue 1n Azken where age ‘was only -

mentioned asa “yague plea for mercy,” appellanti had the benefit of a death penalty sente_ncing



“

Wllich demanded a thorough presentation of m1t1gat1ng ev1dence that meets the hlghest
' standard ” (R p.5). Judge Miller found Judge Cole had the beneﬁt of the complete tr1al record

1nclud1ng the sentencmg hearlng when resentencmg appellant to life in 2006 and there was

nothmg to suggest the sentencmg hearrng was defectrve (R pp 5= 6) The Judge demed rehef L

and granted the State s mot1on to dlSI‘l‘llSS the: resentencmg motron (R pp- 5 6)

Motron to Reconsrder and Subsequent Order

Appellant ﬁled a Rule 59(e) SCRCP mot1on to alter or amend the rulmg (59(e) mot )
R Appellant asserted the Judge “fundamentally mrsmterprets h1s role in the post-Azken Juvenlle “
-:sentencrng era (R p 29) Appellant argued he should be allowed to present ev1dence specrﬁc
to the attrlbutes of youth ata de novo hearmg to allow the Judge to con31der such ev1dence in '

hght of 1ts constrtutronal 51gn1ﬁcance (R pp 29 30) Appellant argued the Judge 1ncorrectly

- , rel1ed on the 2006 resentencmg hearmg to find Judge Cole cons1dered appellant s youth pr1or to

" resentencmg “desprte the fact the factors [m Azken] d1d not exrst at the t1me of the hea 1ng’ (R 3

) p 30 3 l) Appellant rerterated h1s ob_]ect1on to J udge Cole s testlmony and asserted it should be - e h

'-f‘barred under Rule 606(b) SCRE because 1t was no dlfferent from a Juror be1ng asked to test1fy :A‘

. ’_.about matters occumng durrng dehberat1ons » (R . 31 n. 4)

The State opposed the motlon in a wr1tten response (R .pp. 35 38 ) The State reasserted . =

' 1ts argument appellant already had a resentencmg hearlng as contemplated by Azken
demonstrated by J udge Cole S tes‘tlmony in whrch he gave partrculars of h1s consrderat1on of
’ [appellant s] youth relymg on the entlre tr1al record as well as h1s 1ndependent memory of
[appellant] ” (R p- 36) The State mamtamed the nature of appellant s case, glven it began asa
' death penalty tr1al was one in wh1ch all mltrgatmg factors were con51dered by and ‘appellant ] |

age would have been a pomt of contemplatron for all mvolved” and g1ven partlcular attent1on

- 10



by someone with J udge Cole’s knowledge of South Carolina law.” (R. p.37).
By order filed August 3, 2018 Judge Mlller demed the motlon to alter or amend the
Judgment (R p:T)is

-

Analysr

Standard of Revzew |
In crlmmal cases appellate courts review errors of law only." State V. Gamble 405 S C.
A ; 409, 415, 747 S E. 2d 784 787 (2013) (crtmg State v Jacobs 393 S. C 584 586 713 S E2d 621,. ‘
.l :. 622 (201 1)) The appellate court is bound by the lower court S factual ﬁndlngs unless they are
clearly erroneous. State V. Wzlson 345 S C. 1,6, 545 S E 2d 827 829 (2001) Tl‘llS Court

) rev1ews questrons of law a’e novo State V. thtner 399 S C 547 552 732 S. E 2d 861 863

-', ~

(2012) (crtatlons omltted)

When Resentencmg is Warranted in Juvenzle Cases SR

o In leler v. Alabama 567 U S 460 (2012) the Unlted States Supreme Court held

S ~mandatory life w1thout parole sentences for Juvemle homlclde offenders vrolated the Elghth

: : VAmendment 5 67 U S at 465 470 leler d1d not categoncally bar lrfe sentences for Juvenlle
rnurderers rather the Court held a sentencmg court must take 1nto account how chrldren are

| drfferent and how those drfferences counsel’ agalnst 1rrevocably sentencrng them to a l1fet1me in-
prlson » Id at 480. The Court noted the dlfﬁculty of dlst1ngu1sh1ng “the Juvemle offender

.whose crrme reﬂects unfortunate yet transrent 1mmatur1ty, and the rare Ju\tenrle dffender whose

cr;rme r‘e‘ﬂects 1_rreparable cOrruptlon.ff Id.-at '479-80r. : Yet, the_Cour_t dld'not artlculate or, require ]

l any’l specrﬁc factual ﬁndings. | | | o |

| In eXpre‘s.s,i_ng thefactors that must be exammedprlortosentencmg a juuven,.ile to life; the

Miller Court held a sentencing authority must consider youth a “more than a chronological fact,”

11



but also a circumstance which carries with it immaturity; irresponsibility, and recklessness. /d. at

. 476. Further, the defendant’s family background, mental and emotional development and the -

) p0531b111ty of rehablhtatlon must be consrdered in assessrng his culpablhty Id ‘The Court helda
Juvenrle conv1cted of murder could still be sentenced to life w1thout parole but only after an
. ’;mdly‘rduah_zed hearmg’wln which the varlous rr‘utrg_atlng~ ‘fa‘ct'ors_ were consrdered, Id. at 479-80. In
‘pther words, leler mandated. only that a sentencing court follow a certain proce_ss before
imposing"a_particular; pena_lty and did not require speciﬁc‘ words be used. Id. at 48'3.

L1kew1se our Supreme Court exphcltly dechned any 1nv1tatron to set outa spe01ﬁc

e ‘i'process for tr1a1 court Judges to follow when consrderrng whether to sentence a Juvemle to hfe E

w1thout parole ” Azken 410 S. C at 545 n.10, 765 S.E. 2d at 578 n. 10 The Court held leler '
- ,-apphed to a dlscretlonary sentencrng scheme such as ours, and Juvenrles prevrously sentenced to
el 11fe w1thout parole Were entltled to resentencmg to allow them 4 present ‘evidence specrﬁc to

B " 'therr attrlbutes of youth and allow the Judge to cons1der such ev1dence in hght of 1ts e

o constrtutlonal welght ” Id at 544 765 S E. 2d at 577 The Court determmed the factors in leler, :

) [were those whlch must be con31dered durmg resentencmg, such as the offender s age and other

Y .

- A-,-features of youth famrly hfe 01rcumstances of the crlme understandmg of the legal process, and ‘

S p0551b111ty of rehabllltatlon Id. at 544 45 765 S. E. 2d at 577 78 Cr1t1ca11y, the Azken majonty

. noted “The Umted States Supreme Court did not estabhsh a deﬁmte resentencrng procedure and o
wehl:(ew1se ,se,e noreason to do so, > and explalned it trusted trial c_ourts to exerclse their -
‘discret:ion'yyi'sely to‘lsen‘tence juvenrles 1d. | at 545'Pn' 10, 76‘5 S E. 2d at 578 n.10; see also' Wasman’
' .v Umted States 468 U.S. 559 563 (1984) (holdmg a sentencmg authorrty is to be accorded very.

' W1de dlscretlon in determrmng an approprlate sentence, and must. be perm1tted to con51der any

' 'and all 1nformatlon that reasonably mlght bear on the proper sentence for the partlcular

12-



defendant, given the crime committed). The Court also explalned it was n\ot going “so far” as to
hold a juvenile’s individualized sentencing hearing “should mirror the penalty phase of a capital
case ” but “the type ‘of m'itigating evidence perrnitted in death penalty sentencing hearings
unquestlonably has relevance to Juven1le lrfe without parole sentencmg hearmgs 4 Azken 410.
’._SC at54445 76SSE2dat577 |
' | In 2016, thre United State.s Suplrerne Court: held its rule in Miller was :retroactive on state ;
'1g¢115fe;a1 review.: Ma'n'téb'zﬁgfytlv'tj.Lauisia}qa, 136 SCt. 718, 736 (2016). 1t is notable the Coutt, -
_ wh_en reVisjtiné 1ts holding in Miller, did not talge‘.th‘,e opportunityto 'constitutlonally re‘.qui_re ; |
) jud_ges-to make any speciﬁc or forrnal ~factua.l ﬁndings \Nlhell impos'ingsentences 1n ju'v"enlle,
o ‘homicide cases. See id." at ,7_35>‘(explaining a sentencing court is not constitutionally requiredhto |
-' . mak'en'any speciﬁc ﬁndin‘gs‘.o{f, fact on the record When sentencing a Juvenlle offender pursuant to
. ' ’_the gurdehnes of Mlller) The Court explalned the decrsron not to’ requrre spec1ﬁc ﬁndrngs spoke

' to the degree of procedure leler mandated in order to 1mplement 1ts substantrve guarantee

‘4 “[S]tate courts that have addressed the questron of how to apply Miller in the context of
. dlscretlonary natural-life sentences have reached differing conclus1ons People v. Holman 58
. N.E.3d 632, 641 (1L App Mar. 3, 2016); see-State v. Riley, 110 A.3d 1205, 1214 n.5 (Conn.
201 5) (notlng “there is no clear consensus’ ). .Some couirts, like our own,-have found Miller

L requlres consideration of factors associated with youth. Seee.g., Riley, 110 A.3d at 1216; People. S s

-v.. Gutierrez, 324 P. 3d 245, 268-69 (Cal. 2014) (descnbrng five factors courts must con51der

~ before sentencing _]uVCIlllC defendants.to life in prison without parole) Bear Cloud v. State 294 -

P.3d 36, 47 (Wyo. 2013) (setting forth seven factors courts must consider in sentencing Juvenrles .

to.life in prison without parole (quoting Miller, 567 U.S. at 476-77)). Yet other courts have .

found; while Miller requires the sentencrng authorlty to cons1der mitigating c1rcumstances

related to: youth Miller does riot bind the court to consider a predetermined list of partlcular

- factors Holman, 58 N.E.3d at 642, State v. Ali, 855 N.W.2d 235, 256-57 (Mlnn 2014)
(explaining sentencing courts must consider “any mitigating circumstances,’ ’ including those
discussed by the Miller Court); State v. Long, 8 N.E.3d 890, 895 (Oh. 2014) (finding the factors

“adopted by the Wyoming Supreme Court in Bear Cloud, supra, “may prove helpful” to courts
sentencing juvenile defendants, but refusing to require sentencmg courts to make explicit

- findings with respect to any enumerated factors); Conley v. State, 972 N.E.2d 864,876 (Ind.
2012) (holding the sentencing court complied with the requiréments of Miller by taking into
account how juveniles are different from adults ““and how those differences counsel agalnst

' 1rrevocably sentencrng themto a l1fet1me in pr1son”’) - -
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d. Nothmg in leler suggests the judge use any partlcular verbiage or recite any phrase prior to
'1mpos1ng a sentence. ‘Therefore, a closmg reading of Miller requlres an examrnatron of certain
factors prr_or to s_entencrng a juvenile to hfe ’wrthout parole, but neither the United States }S}upreme
Court "nbr our Supreme Cbul*t requires "form'al fact'ﬁndings or'a"speciﬁc’p‘rocedure |
New Resentencmg Not Warranted Because Appellant Already Recezved Rellef
The circuit court d1d not err in 1ts appllcatlon of leler or Azken because the record -

, dernonstrates appellant already recerVed the rel1ef contemplated 1n;both cases. Judge Cole )
proceeded over appellant s death penalty trlal and the 2006 resentencmg in wh1ch he exp11c1tly
. testlﬁed he con31dered all poss1ble sentences for murder 1ncludmg less than hfe and he
c0n31dered factors 51m11ar to those set out in leler and Azken (R p 50 p 52 pp. 19 24) see
also Morgan 367 S. C at 618 19 626 S.E. 2d at 889 (remandlng appellant S case for resentencrng‘
and holdmg appellant could present ev1dence that he was entrtled toa sentence less than 11fe )
-1mprlsonment) J udge Cole testrﬁed he rev1ewed the prevrous penalty phase transcrrpt and

‘relevant statements made by appellant to refresh h1s memory, and recalled appellant s age

_ detalls of hlS home env1r0nment hrstory in school ev1dence of premedltatlon and plannmg, and

o ': 1ndrcated those were‘ factors he cons1dered before resentencmg appellant. -(R‘. pp.52-54' pp.57-

. 59) Durmg the ﬁrst trial, an expert testlﬁed about the psychosomal assessment she conducted to-
determme how appellant grew up, what h1s horiie llfe was llke and to 1dent1fy successes o

| (R p. 222 llne 19-p. 227 hne 21; p. 228 hne 6-1 P 229 line 18) Judge Cole and theJury heard

. appellant had a drsorganlzed home hfe' his parents were not together- both parents were absent a.
lot, h1s mother was chronrcally unemployed or underemployed appellant d1d not do well in

_school was in some spec1al educatlon classes and dropped out in the mnth grade (R p. 233

lmes 9-25; p.235, hne 4-p 236, line 6) The expert testlﬁed the overarchlng themes in appellant S
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life included loss and abandonment issues, he lacked glood judgment about fri‘endships had '
limited 1ntellectual ablllty, and he was 1ntroduced early to drugs and alcohol. (R p 236, line 21-
239, lme 24).: |
In addltlon famlly and frlends testlﬁed on appellant s behalf A cousm dlscussed
'appellant 'S home life, 1nclud1ng the death of h1s brother when appellant was young and the

' -. custody struggles he endured followmg hlS parents break up, 1nclud1ng an absent father after his

: .mother regalned custody (R p 193 lme 25-p 194 lrne 3; p. 196 hnes 12 24 p 199 hne 2- .

B p. 200 lrne 13) The cous1n dlso testlﬁed about appellant s Struggles in- school but stated he wasv
very good at workmg w1th h1s hands ! (R p. 201 hne 15-p 202, lrne 18) Appellant s mother .
and grandmother test1ﬁed about the d1fﬁcult1es appellant faced such as the lack of a con51stent |
..father ﬁgure appellant could not read or wrrte well h1s mother S, constant struggle to ﬁnd -
| j ”employment but appellant was a qulet Chlld who mlnded adults well (R p 217 lmes l2 ,13
B _p 218 lrne 23-p 222 llne 4; p 264 llnes 24 25 p 266 lme 25-p 268 lme 7 p 271 l1ne 21-
’ p. 272 line 4; p 274 lmes 4 18 P 275 llnes 3 24 . 277 llne 24 -p. 278 llne 13) Others |
: Zrelterated the- general themes of appellant 5 hfe 1nclud1ng a frlend teacher and employer (R
p 283 lme 14 p 284 lme 23 p 289 lrnes 16 24 p. 305 lmes 9 2l ;P 306 llne l7 p 308 hne 12

»p 314, line 22—p 3 15 l1ne 8) Appellant s prev1ous employer testlﬁed appellant was a great

' _ ‘worker who was wrllmg to learn but he was ﬁred after falhng to show up for a couple of days

(- ;

(R p 315 lmes 12 24 p 316 11ne4 p 3l7 lme 3)
| J udge Cole and the Jury also heard about the cucumstances of the)crlme and from the
. famlly of the vrct1m An 1nvest1gator testrﬁed appellant gave three statements in wh1ch he
admltted to klllmg the convemence store worker (R.p.92, llne 18- -p.93, line 22) In the ﬁrst

Statement, appellant demed any 1nvolvement. (R. p_.390). Followmg that, appellant apologrzed
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for previously lying to investigators. (R.»p.107 lines 9:-25).‘ In the second statement appellant |
adm1tted he and friend planned the robbery and descr1bed loadmg the 22 rifle, seelng the worker
come out of the store, and appellant shot h1m because it looked like he was trylng to grab a gun
(R pp .391- 393) Appellant and his ¢co- defendant put the body in the victim’s car, h1d the gun
and stolen money ina car 1n a Junkyard and “dltched” the body and v1ct1m scar.. (R pp 393 |

394 p .403). Appellant sard he commrtted the crrme because e was broke. (R pp. 396 397)

- Appellant also descrlbed the robbery plan wh1ch or1g1na11y 1ncluded the use of a p1pe bomb to’ B |

" blowa hole in the store’s wall but he and l’llS fr1end decrded that was “stupld ? (R p 396

- 'p 402) Appellant d1d not thlnk he would get caught and used latex gloves so he would not leave " o ‘

ﬁngerprlnts whlle dr1v1ng the v1ct1m s car. (R p. 397 p 399) Appellant stated he dld not mean
' to hurt anyone but thrngs went “haywrre > (R p 397) In the th1rd statement appellant clarlﬁed

' ,for 1nvest1gators where he got the nﬂe shells and how he bu11t the p1pe bomb (R pp 41 l 416)

The co- defendant s s1ster testrﬁed about the nrght of the murder She stat A_:'appellan '. . L

x would not let her go w1th h1m to plck up:- her brother from the convenience. store and she gave

o 'appellant latex gloves she used to bleach her ha1r after he asked for them (R p 109 lmes 11 24 ‘j' e

" P. 110 l1ne 4 p 112 hne 20) The srster testlﬁed her brother took a 22 r1ﬂe but she d1d not see: v

E .‘.T‘or hear h1m use 1t (R p. 112 lrne 21-p 114, lme 18) She also stated appellant who 11ved w1th

- 'them at the tlme was pale after retumrng home later that n1ght and he was not actmg 11ke .
hlmself (R P. 109 p 121 line ld-p 122 line 19) " |

The v1ct1m s nephew told the Jury h1s uncle was a good man and everyone loved h1m '
| was easy to talk to and he was mlssed (R' p. 151 l1nes 4-23) : Two of the v1ct1m s brothers also-j g

- testlﬁed One stated the v1ct1m was good at runnrng busrnesses and he looked up to h1m (R

- p. 155 lme 25- p 157 l1ne 6) He testrﬁed he saw appellant and hlS co- defendant in the store the
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night of the murder and saw them leave, but later saw them 51tt1ng in a car outsrde and he did not
_know why they were strll there. (R p. 169 line 2-p.172, line 16) The other brother testlﬁed
l about the famrly s early life. He said they grew up poor and the victim went to work ina mlll
after therr father d1ed to help make ends meet. (R p 176 lmes 19 23 p. 179 lmes 12 17 p. 180 .
' lrnes 4 9) The brother tcstrﬁed everyone lrke the victim, and appellant s ¢0- defendant had been
' " h1red to help the vrctlm lock up the convemence store whrch was one of several in the famrly- ~
| _ owned busmess (R p 180 hnes 16 24 p. 182 l1ne l-p 183 lme 20) | -
- The testrmony and appellant S. statements to law enforcement were all consrdered by
] udge Cole prror to resentencmg in 2006 Judge Cole recalled the detarl about the latex gloves |
!and appellant 'S statement he wore “them so he would not leave ﬁngerpnnts (R p: 54) The Judge
'ﬂalso stated testrmony from ’people who knew appellant and the expert gave h1m a’ relatlvely
| complete plcture of appellant S youth (R pp 54 55; p 60) Also durmg resentencmg, the Judge::f' .
: . testlﬁed he consrdered appellant ] famrly hfe and home lrfe“-ptrror to resentencmg appellant hrs |
: ’~1nteract10ns with hrs peers ‘polrce and hls attomeys (R pp 5‘7 -59j \Judge Cole also consrdered

= the crrcumstances of the cr1me and heard ev1dence about appellant s rehabllltatron (R pp- 58- .

3 .59) Whlle not artrculated as such at the trme Judge Cole cons1dered factors that mirror those set

- out 1n leler and Azken See Atken 410 S. C ‘at 544 765 S E. 2d at 577 (crtrng Mlller 567 US.at ©

B 477 78) (expla1n1ng the factors to be con31dered by a sentencmg Court’ are (l) the hallmark
features of youth (2) the famlly and home env1ronment (3) c1rcumstances of the homrclde (4)
' 1ncompetency assoc1ated wrth youth and how they nav1gate the legal system and (5) the
.possrblhty of rehablhtatlon). In addition, the Judge consrdered»a term-of-years sentence as a

possrblhty for appellant exactly the relref contemplated in leler and its progeny

Azken mandates no more than the procedure faken by appellant s sentencer ‘who took duev



care to consid_er all the inforrnation before hirn.' Seé Aike;z, A410VS.C. at '545‘ n.10, 765 S.E.2d at
578 n.10 (noting “[t]he United States Supreme Court did not establish a definite resentencing - -
. procedure and we likewise'see no reason to do so,”.and explaining it trusted trial courts to
exercrse therr d1scret10n wrsely to sentence Juvemles) Appellant was sentenced to death
resentencmg was ordered .and a new sentenomg hearmg was held Judge Cole cons1dered

, mrtlgatrng factors presented by the defense ev1dence from the prevrous proceedmg, and then
e exerc1sed h1s dlscret1on in sentencmg appellant Judge Cole specrﬁcally cons1dered the exact

. | type of 1nformat10n requrred in Azken and leler and test1ﬁed he belleved 11fe was the

S approprlate sentence (R. pp 59- 62) see. also leler 567 U. S at 483 (mandatmg only thata -

sentencrng court follow a cértain. process before 1mpos1ng a part1cular penalty and d1d not requlre
gs_pecrfrc words 'be Aus,_ed). Before the Judge s cons1derat10n at the time of resentencmg -were‘facts o ;
'relate'd'- to"appella{nt’s;age, education.level, h1s farnily andho:rne'environrnent'leadlng‘up;to‘a_nd.at
. | the time of A’th"e _o\ffens’e,‘ the mrcumstances of the offen_se j-n"cluding :the.irnvolVernent:of a co- .
N 'defendant,'his”inexperience withs the crirhlnal justice syst'enq,‘ and other h'allrnarks of youth and * |
_maturlty developed throughout the duratron of appellant S trral and ﬁrst sentencmg proce‘edmg, ,
: as well as that developed at the 2006 hearmg But Judge Cole also had before him the detalls of "
a cold blooded robbery turned murder the planmng 1nvolved in the crlme and appellant s initial ‘
) he51tancy to take respo'nsrb111ty for it. The 1nformat1on presented to Judge ! Cole was more than
: -_the “vague plea for mercy referenced in Aiken, and the circuit court properly found the Judge s
' _~‘analy51s comported w1th Azken (R pp 3- 4) '
u Our courts have found the trral court’s reﬂect1on of relevant c1rcumstances attendant to
- the youth. of ‘a defendant under the age of eighteen ne'cessary in sentencr_ng. "Judge Cole heard the-

evidence twice—in 2004 and in 2006———and the circuit court did not abuse its discretion in
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denying éppe»ll_ant-a third chaﬁcé a;c séntenpiﬁg. Thé, judge also expressly relied on evidence of
“the factors in 2006 when determinihg gngw sentence fér éppcllaﬁt. Therefbre, beéause
.apbcllant"s; sen.te'ncer considered the hal‘lmar'kifveatures o‘f.a‘ppel'lant"s. youth at sentencing, the,
" 01rcu1tcourt properlydlsmlssed hi's' éetitio;i fbr resentencmgpursuant lto"Aiken.u ThlS Clo'urt -

' .sh_odldafﬁtrhi the circuit court’s ruling.
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Whether the State met its burden of demonstrating Judge Cole’s
testimony was critical evidence is not preserved for this Court’s
review because the argument was not advanced below.
Regardless, the circuit court did not err in admitting evidence of
the -factors of youth considered in appellant’s previous . .
resentencing because it was relevant to determining the limited
issue of whether he was entitled to another resentencmg hearmg '

The circuit court did not abuse its discretion in adm1tt1ng testrmony from Judge Cole yvho |
previously sentenced appellant. The teSt-irr“ronvaas relevant and snecessary for thehmlted issue |
before the court—whether appellant s life sentence entitled him to a third sentencrng hearmg »
Judge Cole’s test1mony prov1ded deta1ls about the 1nformat10n he con51dered Wthh 1ncluded the :
mrtlgatmg characterrstlcs of youth WeE now consrder the leler factors Notably, the argument o

that the State falled to meet its burden of demonstratmg Judge Cole’s testlmony Wwas cr1tlcal to :

the hearing was never ra1sed to the c1rcu1t court Accordmgly, the c1rcu1t court d1d not err in

i ] DU LS o i

'admrttmg the ev1dence R T e
'Staridd;fct’ of Review

" The aduission or exclusion of evidence is within the discretion of the tial Gourt and will
not be reyersed ab'sent an abuse of dlscretlon accompamed by probable preJud1ce 7 State v, .
Douglas 369 S C 424, 429, 632S. E 2d 845 847 48 (2006) “An abuse of dlscretron occurs B
'when the conclus1ons of the trial court erther lack ev1dent1ary support or are controlled by an
error oflaw > 1d. at 429 30,632SE2datsas. e
Argument on-Appeal is NOt Présert}ed for_ Review .
Part of the argument appellant ralses in hlS brief regardmg Judge Cole s testlmony -1s not . ,

‘preserved for th1s Court s review. Appellant argues the Judge s “testimony was inadmissible for
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'4[a] second; independent reason” because a judge should not testify as a witness about actions.he '
took in his offlcial capacity (FBOA, p 135 Appellant'cites toInre Whetstone 354A S.C. 213, |
| 580 S E 2d 447 (2003) to contend the State cannot meet 1ts burden of demonstratmg the Judge s . |
testxmony was crrtlcal (FBOA pp 13 14) |
Appellant d1d not raise thls argument dur1ng the hearmg before the c1rcu1t court or in the
‘Rule 59(e) SCRCP motlon See State \2 Rogers 361 S C. 178 183 603 S.E. 2d 910 912 913
_ (Ct App. 2004) (explalmng for an 1ssue to be preserved for appellate rev1ew 1t must have been N
(1) ra1sed -to and ruled upon by the tr1al court; (2) ralsed by appellant (3) rdised i ina tlmely' |
' “'-manner and (4) ralsed to- the tr1al court wrth sufﬁcrent specrﬁcny) The issue ralsed below was
] hmlted to whether Judge Cole should not be called to 1mpeach or vouch for his own verdrct
’ because 1t was 51m11ar to Rule 606 SCRE ‘wh1ch provrdes when a Juror can be.called to testlfy "

; _:;’(R p: 47) Appellant also asserted it was not relevant what Judge Cole cons1dered at the pr1or

“,sentencmg hearlng (R pp 47 48) Appellant relterated the argument in: the motlon 0. amend the N

'“rulmg (59(e) R. p: 41 n. 4) Appellant never sought from the State or the c1rcu1t court an
ar gument or: determ1nat10n of whether J udge Cole s testlmony was cr1t1cal to the 1ssue of whether
-eappellant was entltled to a resentenclng heanng, or whether it could be obtamed by other means

‘ ‘ASee State V. Frelburger 366 S C 125 135 620 S E 2d 737 742 (2005) (holdlng 1f an 1ssue is not
"{Apresented to and ruled upon by the c1rcu1t court 1t cannot be ra1sed for the ﬁrst t1me I the
'appellate court) Because thrs 1ssue was never ralsed the c’1rcu1t court was demed an opportumty

- to con51der address or rule upon the argument Importantly, appellant concedes the i 1ssue was A
-:not ralsed below ,because he asserts thls.ers a second, 1ndependent reason” to find Judge Cole s :

testlmony should have been euCluded. As a _r'esult,'the.claim- is not 'properly pres‘ented lforﬂj o

appellate review to this Court.
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Evict’ence Relevaht to Jssue_ ‘vB'efore tlté Cdurt
O‘n'the merits, J udge Cole’s testimony was. relevant" b‘ecause it allowed the parties to
- ‘better understand what was presen_ted during the 2’0’.06 resentencing hearihg and what he
considered prlorto determining the approprlate sentence forappellant j ;As allpartles -
acknowledged the transcrlpt from the new sentenc1ng hearmg was destroyed because the ruhng
was not appealed Judge Mlller allowed Judge Cole S testlmony because it a1ded in a, .
reconstructlon of the record (R p- 48), see also thtehead v, State 352 S C 215 221 574
S E 2d 200 203 (2002) (ﬁndmg when a transcrlpt has been lost or destroyed an appellate court 1 :
. ‘may remand to have the’ record reconstructed) State v, Ladson 373 S. C. 320 324 644 S E2d
271 273 (Ct App 2007) (recogmzmg the author1ty of the tr1al court to reconstruct the record for .

\»

appellate purposes and holdmg the 1nab111ty to prepare a complete verbatlm transcrrpt 1n and of

‘F':
i

1tself does not necessarrly present a sufﬁc1ent ground for reversal”) (crtatrons omltted) It was

not known at the tlme the transcrrpt was destroyed hkely in 2011 1t would be needed as part of a : o

. _ record for a second resentehcmg request partlcularly glven appellant S fallure to ﬁle a d1rect : .
,app_eal or otherw1se make a-motlon to’ preserve »the transcrlpt | Sl R :
The State presented the testrmony of J udge Cole because it was relevant to ‘the duestlon
before J udge M1ller—1‘ e whether appellant was entrtled to a th1rd sentencmg hearmg See Rule -
401 SCRE (“‘Relevant ev1dence means ev1dence havmg any tendency to make the ex1stence of

any fact that is of consequence to the determ1nat10n of the action more probable or less probable

e -

A than 1t wouldbe w1thout the ev1dence ) Judge Mlller was not tasked with determmmg the , .
approprlate sentence for appellant He was charged w1th conductmg ader novo hearmg to
determlne whether appellant should recelve rellef pursuant to Azken In other words J udge

Miller revrewed appellant s ex1st1ng sentence to determme whether it comported with the Erghth

e



Amendment’s prohibition ag"ainst'cruel and‘unusual punishment. 'r.'S'eeHarmelin v. Michigan '50l |
U.S. 957 1001, 1004 05 (1991) (forbrddrng only extreme sentences grossly dlsproport1onate to
the crime and hold1ng the approprrate analysrs mvolvrng a case- specrﬁc challenge to a. sentence
mvolves comparmg the gravity of the. offense to the severity of the sentence 1mposed)

| Importantly, no srngle factor is d1sp051t1ve in the proportronahty analys1s See Solem v. Helm |
463 U S 277 291 n. 17 (1983) (“[N]o srngle crrterlon can 1dent1fy when a sentence is 50, grossly
‘ -:V dlsproportlonate that 1t vrolates the Erghth Amendment ) R\elevant to the determmatron were.”
‘the factors cons1dered durrng the prevrous sentencmg hearlngs It was lmportant to knovv Judge ',. ,‘
ACole con51dered appellant s home envrronment the c1rcumstances of the crlme how appellant

' 1nteracted with peers or law enforcement and other factors relevant to appellant S youth As

' _’;Judge Mrller properly found “the trlal record form[ ] a basrs from wh1ch the ﬁve Azken v. Byars ;f‘ .

‘ 5 factors could be consrdered (R p 4) Judge Cole s testrmony was 1elevant and necessary to. -

Judge Mrller 'S analys1s ‘

FTAE . - sy . . . P B

Therefore because the evrdence of the factors consrdered prev1ously was. relevant to the
' '1ssue before the c1rcu1t court it d1d not abuse 1ts drscretlon in admrttrng and consrdermg Judge

, ,Cole’ s te.strmony, : |
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CONCLUSION

- For all of the foregoing reasons, itis respectfully submitted that the judgment of the trial
- ‘court as to both issues should be _afﬁrrned.
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