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STATEMENT OF ISSUE ON APPEAL
I. © WAS THE NOTICE OF APPEAL TIMELY FILED?

II. DID THE TRIAL COURT ABUSE ITS DISCRETION IN NOT DEEMING THE
APPELLANT'S REQUESTS FOR ADMISSION AS ADMITTED?



STATEMENT OF THE CASE

Respondent, Nexstar Media Group, Inc. (hereinafter “Nexstar”’) commenced this action
by filing its Summons and Complaint on July 22, 2014 seeking to recover an unpaid account
balance due from Appellant Davis Roofing Group, LLC (hereinafter “Davis”). Davis filed its
Answer and Counterclaim alleging that Respondent Mark Mahoney (hereinafter “ Mahpney”)
lacked authority to bind Davis to the contract with Nexstar. »Thereaf.ter, Nexstar filed its
Amended Complaint on February 19, 2015 to bring Mahoney as an additional Defendant.
Mahoney, acting_w served Nexstar with his answer by way of a letter dated March 9, 2015,
denying liability and asserting his authority to bind Davis to the account. Davis filed his Answer
and Counterc‘laims to the Amended Complaint on March 20, 2015. Davis did not assert any |
Cross Claims against his fellow Defendant‘Mahoney at this or any othér timé. On May 16th,
2016 Maflonéy retained counsel James Stone Craven. Counsel for Mahoney sent Nétice of
Appearance ;o both Davis and Nexstar requesting that any material needed to be answered or any
questiéns or concerns regarding the case please be directed to his attentilon. Mahoney then -
served. 'his AlléWer to Nexﬁtar’s Amended Summoﬁs and Complaint, and Response to Davis’
Motion for Default Judgement on May 23rd 2016.

By Consent Order, the matfer was réferred to the Honorable Gordon G. Cooper, Master in
Equity for Spartanburg County. The mat‘ter was scheduled for’trial before Judge Cooper on
Monday, March 13, 2017. On Friday, March 10, 2017, Davis filed a Motion for Summary |

Judgment on the grounds of purported Counterclaims against his fellow Defendant Mahoney. -



The matter was called for trial on March 13, 2017, Judge Cooper denied Davis’ Motion
for Default Judgment against Mahéney and Motion for Summary Judgmént against Mahoney, as
untimely and impropFr due to Davis’ lack of any pled Cross Claims against Mahoney.

The matter proceecied to trial. Following trial, Judge Cooper issued his Order for
Judgment filed April 4, 2017 finding the Mahoney had authQri’ty to to bind Davis to the contract
and awarding Judgement,i‘n favor of l.Nex_star and awarding Néxstar Judgment againétDavis for ‘
the sum of Thirty'Niﬁe Thousaﬁd seve':n—. huﬁdréd and five dollars ($3‘9;705.00).

On April 13, 2017 Davis ﬁled a Motion to Reconsider pursuant to Rules 59 and -60(b). A
hearing was held on the Motion on June 29,2017. Judge Cooper issued his Order Denying the

“Motion to Reconsider, ﬁleci July 6, 201.7.'_' Davis fhen filed its Notice of Appeal on or abou:t"'July

13, 2017.



" STATEMENT OF FACTS

At trial evidence was presented through testimony that Mahoney was hired by Davis as
Marketing Director of Davis Roofing, LLC to handle Davis’ marketing and advertising.
Transcript R.p. 152, line 22-R.p.157, line 16; In his capacity as Marketing Director Mahoney
entered int;) adVertising contracts with numerous vendors. Transcript Rp 152, line 227R:p. 157,
line 16 Each of these contrécts', was paidA for By Davis except Nexstar’s final invoice. Transcript
R.p. 155, lines 7-17. Jefry Davis, the sole oWner and principal of Davis Roofing Gr_oup, LLC,
admitted that he had given Mahoney actual ,autho.‘rity to enter into the contracts for Davis.
Transcript R.p. 219, line 23-R.p.220, line 19, R.p. ‘239, lihe 22-122, line 20. No objection té this
testimony or evidence was made by Davis. | |

Davis sought as the onset of his case in chief to have Requests for Admission to Mahoney
" deemed admitted for failur;: to respond. Dévis asserts that he mailed the Requests for Admissioh
(mommmanmﬂmrﬂniTﬁ@mﬂan.Mle%IG.Dmmgmmpmmdemmqnwmgm
se_in this action. Transcript R.p. 251, lines 13-14. Mahoney testified that he was in the hospital

during the month of December-2015. Trgns’cript R.p. 181, line 10-R.p. 186, line 9. "MahoAncy
denied ever having rec'eived the Reqhest for Admiésions. Transcript R.p.252,\ lines 2-3 In May
of 2016, Mahoney retained Counsel, at which time said Counsel contacted counsel for Davis
advising of his representation and requeétin’g all que‘stions‘ or concéms be directed to counsel.
Transcript R.p. 251, l’ine" 24-R.p. 252, line 8. No folﬁlow up or fuﬁher requests were presented to
Mahoney’s counsel, prior to trial, some 14 months after they were represented as mailed t;)

Mahoney.



The trial court heard arguments fr'om(all p"a'rties and determined that the Request for
Admissions should not be deemed as admitted. Transcript R.p. 180, line 22- R.p. 185, line 11,
R.p. 250, line 12- R.p. 253, line 8.

After a full and complete héaring the trial court awarded Jjudgment for Plaintiff Nexstar
against Defendant Davis for thirty nine thousand seven hundred and five dollars. ($39,705.00).

Order for Judgement R.p. 407.



. - 'ARGUMENTS

I. APPELLANT FAILED TO STATE WITH PARTICULARITY THE GROUNDS
FOR HIS MOTION FOR RECONSIDERATION AND THE RELIEF SOUGHT
‘ ‘THEREF ORE, THE APPEAL WAS UNTIMELY FILED

Davis’ Motion for Reconsideration was filed on April 13,2017. Davis in this motion
sought to set aside the Order for Judgment stating only:
This motion is based upon the apnlicable Rules of Court, South Carolina case law, and
‘any affidavits and/or memorandum which may be filed prior to hearing. The Defendant further
allege that Defendants are prompt in filing for relief, the existence of meritorious defenses,a nd
the Plaintiff and Co-Defendant will not be adversely prejudice.
Rule 7(b) SCRCP, requires a motion to “state with particularity the grounds therefore and
. set forth the relief or order sought.’; Davis Motion failed to satisfy the requirements set forth -
in Rule 7(b).
" No affidavits or rhenior_anda were presented to counsel for either Respondent in support
of the Motion for Reconsideration. As such, c_ormsel had no elue' as to what the substance of the

request or what issues needed to be reconsidered. See Motion to Reconsider. R.p. 411

A timely motion to reconsider under Rule 59, SCRCP ~would stay the time for appeal

until receipt of wr’itten notice of entry of an order vgranting or denying that motion. Rule _
203(b)(1), SCACIR. If however, the Rule 59 motion is deficient and faile to satisfy the
requirements of Rule 7(b), it would not‘tol.l the time for the ﬁling the Notice of Appeal. See |
Camp v. Camp; 386' S.C.A571 689 S.E. 2d._63‘4 (20105. The Supreme Court held in Cin_g.that -
‘the Rule 59(e) motion ﬁled by Appellant failed to satisfy the requirement of 7(b) for falhng to h
state with part1cular1ty the grounds for the motlon Id., at 636. In dorng so the Supreme Court
state the the stanelard for determination was: ... |

[W]hen a motion is challenged for a lack of particularity the court should ask “whether any party -
is prejudiced by a lack of particularity or ‘whether the court can comprehend the basis for the



motion as deal with it fairly.,” 1d. at 636 (quotingRegistration Control Sys., Inc. v.
Compusystems, Inc., 922 F.2d 805, 807 -808 (Fed Cir. 1990). o

In the case at bar vthere is no 'ir.ldi(ﬂ:ation n Davisf Motion ‘roRecorisider erat issues or
rulings of the trial co‘urt.in. the Order for. Jll.'ldgrnlent are the,_ subj ectiéf the Motion. ‘At no time did
. Appellant give any clue as to what wés to be re-consi.dered‘ by his Motrdn for Reconsidératiorr At
the hearirrg Davis Yargrued thlat: the .issue he desired to have reconvsivdered was wherher the Request
for Admission 'td Mahonéy should‘\‘haye been rjeemed, admitted un R.ule.36, SCRCP.. Transcript
" of Motion, R.p. 413. Line 8- R.p. 20lneT. |

At no time’prior to the hea"riﬁg did Dgivrs rrotify_ either Rcsporrdenr or the trial jﬁdge; as to
the i;sue-or issues he desired té have reconsrdered, thlrs 'éeverely prejudiced Ré.spondents..» ‘
Becausé of ngis’ lack of partrcularrrty in hi§ Motiorr counsel \,;/as léft to 'preparre for the hearing
| by attempting tc; respond tr) all of the issues that occured prior to‘an(‘i during the trial.

| Both counsel for Monqy ‘and Ne)‘xstarraised thé 1ssue o‘f inadequate n'o'rice grld lack of
particularity at the hearing and the jrldge basgd his denral of the Mqtiorl fo Reconsider in part orr
Davis’ failure to adéquately rl(')ticé the Respo'ndentsA‘(‘)f rhe grounds for his motion. Transcript of
the M(;tion, Rp 4114, lineé 16f19' R.p.4l9 lines 17-23 :

It wasvhelcilb by m ‘thrlt"‘,..if a party could file a skeleron motion and later ﬁil it in, the
: purpose of the ti_rhe limitatiqri would be defeated.” Camp, at 637 (quoting Martinez v. Trainor,
556 F.2d 818, 820 (7th Cir. 1977)). Th_e dissent in Carnp.e.lls.o rllﬁhered this point- by
recognizirlg that allorving ;1 polst trial rrrofir)rl that was not pred with particularity to toll the time
for filing an appeal permité a party to gain an eXtenéion of tirne not only the motion, but the ,
éppeal, without sétting forth a meritori(rus basis trlerefore:, 'and in riéing S0 wouldy “neither further

justice nor efficiency.” Camp at 637.



Therefore, sidce Da{?is" Motion to réco‘nsider failed to statew’ith particrllarity:the grounds
for the Motron as re‘q'uired by Rdle 7(b) the niotion .rvas insufﬁcient te toil the tirrre te appeal the
Order for Judgment. Accordingly, the Notice of Appeal Was not ﬁled w1th1n thlrty days of ﬁllng
and notice of the Order of Judgment ThlS in turn renders this court wrthout _]LlI‘lSdlCtlon in this

Appeal, and the appeal should be therefor be dismissed acc,ordingly. See Camp id.



1L THE TRIAL COURT PROPERLY EXERCISED ITS DISCRETION IN
DETERMINING THE REQUESTS FOR ADMISSION SHOULD NOT BE DEEMED
ADMITTED '

On the F riday before the Monday truil, Davis filed an untimelyl Motion for Summgry
Judgement on its-ineor_rectly- plead f‘Counterclairus” agairrs_t co-defendant Mahoney based on the
- lack of a respouse by--M'ahoney to Davrs’ Request For Admission, Which héd been purportedty
served orr Mahoney fourteen months earlier by mail. h |

The Trial Court denied Davis’ Moti-o.n for Summary Judgment as both untimely, as it
* was filed at lunch the Friday before the Monday trial and :ﬁ'nding' that there was no “Cross claim”
filed ag'alinst 'C‘o‘ defendatrlt Mahoney by Davis at‘any tirue. Order for Jqument R.p. 403-404.

Crestwood Golf Club, Inc. v. Potter, 328 S.C, 201, 493 S.E. 2d 826 (1997), dealt with the

issue of the trial court's discretion iu refusingl to deem requests to .adrnit as adrnrtted for farlure to
respend. 4 Tr{é trial j-udge’s refusal to deem the request as admitted was found to be a proper.

' exercise of his discretion. The factual situation in the rcase at‘bar is‘ on poirlt partrcularly in light
of hard proof that [sellers actually recerved the requests " 1d., at 836 The Supreme Court also
stated the. rule that the trial court’s ruling on dlscovery rnatters will .not be overturned ou appeal
“absent a clear abuse of discretion.”LcL | |

Srmllarly, in Colhns Entertainment., Inc. v. White. 363 S.C. 546 611 S.E.2d 262 (Ct

» App 2005) thls Court afﬁrmed the trial Judge s refusal to deem requests for admission as

adm-lt_ted for failure to-respond. Appellants in Collms Warted untrl the start of trial to seek
“requests be deemed admitted for failure to respond. This Court recognized that when an

admission has been deemed made solely due to failure to resplondrtt) a request, the admission can



be amended through testimony. Id. Mahoney testified at length without objection from .
Appellant. Transcript ij.' 152-1 57.

Whether the Requests were deemed not admitted-by Mahoney (see Order for Judgment)
or w_héther the admission were allowed by the trial Judge to amended through testirﬁony an& oral
request of Mahoney at trial, it is within the trial’ judge’s discretion. This finding is consistent

with the findings in_Crestwood Golf Club and Collins Entertainment.

The trial judge carefully considered the evidence and testimony in whole and found the
Request for Admission to have not been deemed admitted. The trial judge did not err in his

judgment on this issue and his decision was not an abuse of discretion. See Crestwood Golf

Club and Collins Entertainm¢nt.

10



CONCLUSION
‘F or the reasons fset lfofth herein the .Appeal should be dismiésed, with coéts, and/or the‘

- Order for Judgment of the trial jﬁdge should be afﬁr_mcd, With "

|

—Tames Stone CravepEsq - ‘
- Law Offige of Jafhes Stone Craven
‘ SC Bar---69847 - T
. 304 Pettigru St. - o
" Greenville, South Carolina 29601
864-438-9586 - -
Attorney for Respondent.Mahoney

July, 27,2018

11



