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, ISSUE PT{ESENTED
Whether the tr1a1 courtl erred 1n suppressmg hlstorlcal cell site locatlon 1nformatlon
(CSLI) by ﬁndmg 1t was afforded protectlon by the Fourth Amendment and by ﬁndlng the search
warrant affidavit lacked sufﬁ01ent probable cause‘7 | |

COUNTER STATEMENT OF ISSUE PRESENTED ' '

Whether the court correctly ruled respondent had an expectatlon of prlvacy in hlS cell -

"phone records and the _C_SLI, that there was not'probable cause for the issuance of the.search_ :

Warrant, particularly where the vague allegations did not even state what, if any, crirne' '

. \
1

respondent allegedly cornrn'itted, 'an'd,‘ it .di‘d .not - assert any belief in the reliahrli_ty: ‘of the

“sources”? T L s

n



STATEMENT OF THE CASE -

~ On August-_30, 2017, a pre-trial hear’ing was held before the Honorable Larry B. Hyman
'p'e‘_rtaining to reSpondent’s moti‘on_s":t:o '}suppress"‘alAl""ev‘idence, ‘substanees,‘ tangible/ iterr‘ns,.,and/or :

testimony regarding any and all ce'll«re‘cords and/or eell'site location information reg'arding phone '

number 843-877- 1553 ” R 101 — 102 Ralph Wllson Jr., represented respondent AssiStant

attomey generals Jason Anders and James Clayton Mltchell represented the state.” R L. R. 89 —,f. "

5. -

At the g(:oncl‘usioniof the hearing, the judge granted the motion to suppress, ruling; “I.find

_that the information provided for the magistrate and the affidavits are woeful‘ly‘ wanting Vand'-it’ .

L)

'was improperly issued and Il suppress' ;- . .”N"R.«79 1L 2-11. A written order granting‘ these

suppresswn motrons was filed on September 5, 2017 R. 101 - 102

™~

. in abeyance pendlng the Umted States Supreme Court s de0151on in Carpenter V. Umted States,

819 F.3d 880 (6th C1r 2016) ert granted, 137 S Ct 2211 (2017) Thrs Court denled that motion
by order filed January 8 2018 Ry ‘_ o - T

Subsequently, in Carpenter v Umted States 138 S.Ct. 2206 (2018) the Umted States

" Supreme Court reversed the Sixth C1rcu1t‘ and _heldran individual maintains a- legitimate

- "e'“xpeotation of . privaey;‘ for  Fourth Amendment C}purposes‘, in the record of '_ his physi‘ca-l
movements as captured through the cell site location information (CSLI). _‘ —
This brief of respondent follows. |

. "1)( ; . .t

N
h

The state ﬁled a not1ce of mtent to appeal and then moved that th1s Court hold the appeaI‘ .



STANDARD OF REVIEW

In Fourth Amendment search and seizure cases, the standard of review is l1m1ted to the o

' followmg: ‘ \
The admission of evidence is within the discretion of the trial court and will not
be reversed absent an abuse of discretion. An abuse of discretion occurs when

* the trial court's ruling is based on an error of law or, when grounded in factual
conclusions, is without ev1dent1ary support. - When reviewing a Fourth
Amendment search and seizure casé, an appellate court must affirm if there is any
evidence to support the rul1ng The appellate court w1ll reverse only when there is
clear error :

State v. er,qht, 391 8.C. 436, 442, 706 S.E.2d 324 326 (201 1) (c1tat1ons and 1nternal quotat1on

S ,.'marks omitted). Th1s deference does not bar appellate courts from conductmg the1r OWN: review

of the record to. determme whether the tr1al Judge ] decrs1on 1s- supported by the eV1dence State V. -

Tindall, 388 S. C 518 521, 698 S. E 2d 203 205 (2010)



- ARGUMENT -

The court correctly ruled respondent had an expectation of privacy in his cell phone

records and the CSLI, that there was not probable cause for the issuance of the search warrant,

‘ particularlv where the ’vague allegations did 1ot even state What if any, crime respondent ’

allegedlv committed and 1t d1d not assert anv behef in the rehabihty of the “sources”

Relevant Facts o oo o . w
At the beginning of the hearing, the State 'conﬁrmed “this.is ano body case.” R. 5, »ll.-‘ 10-

25. The Judge observed that he had read the respondent s motlon to suppress and he stated: “1 ‘

“am.concerned about the sufﬁc1ency of this search warrant.” R. 7, 1. 10 17.
v .
Defense counsel Wllson asserted respondent had an expectatlon of prlvacy guaranteed by

the Fourth Amendment in the cell phone records and the CSLI Defense counsel Wilson then .
. read the affidavit to the search warrant for the court

MR. WILSON: -On 8/27/ 13, the mother of Zachary Malmowski o
reported him missing from 2918 Highway 905.in the Conway
section of Horry County.” Family and friends were 1nterv1ewed

. including a close girlfriend and the most recent contact they . -
had with him was 8/25/13 by phone. This is not normal for him
and it is believed something hap_p_énéd to him. A subsequent "

.. search of the victim’s phone showed activity up to 4:24 where the

~ phone completely shut off in the Aynor area. His-vehicle was -

- located several days later completely burned, and other property

- was located on the side of different roadways. '4s of 11/5/13, the
victim*or his body have not been located. "The phone number that
he searched belongs to Javon szbs who had been identified by -
many as being involved with his dzsappearance based on drug .~
related incidents before his disappearance.. The male denied the’
allegations and identified that he did not.want to provide a DNA --
sample or take a polygraph to exclude him. ‘Tt is my belief that
searching the records of Javon Gibbs will provide information
regarding any contact with the victim and his. whereabouts °
during the late, excuse me, durlng the date and time the victim
went mlssmg - ' C




' R 8 ll 6-25 (emphas1s added) o
The Judge observed that respondent s exerc1se of h1s const1tut10nal rrghts to remaln sﬂent .
and not to submlt toa polygraph or g1ve a DNA sanlple c‘ould not be con51dered as ev1dence of
gullt R 9, ll l4 21 | | |
The state then called 1nvest1gator Jonathan Martin. as a w1tness regardmg the search
warrant R 10, 1. 9 11 L 10 Martln told the Judge he d1d not have a copy of his 1nvest1gat1ve
B report but he asserted that he had numerous statements “from people that Javon Grbbs and
Chr1stopher Brown had been 1nvolved 1n a drug transact1on w1th the'mlssrng person [Zach] R.
A1 L 10 - 12, 1. 6. Martin offered that respondent s girlfriend told h1m that; “Zach had an
ongoing issue with Chrrstopher Brown and Javon Gibbs . . . over drug dealmg ”? RO13, 111110
| Allegedly, the drug 'deal was for, $1400, and ‘;they had;,taken his half and refused to give it up” B '
R.‘13.11 12-16. R |
~Martin’ said that Chrrstopher Brown had been arrested for hav1ng a stolen gun and “Zach .
was be1ng blamed for the arrest arld there-had been some an1mos1ty over that 7 R 15 ll 9-14.
Martin talked about» another incident involving | “Marcus Smith, Chgs Brown, and Zach‘
~ Malinowski at a park, and"there was a shots ﬁred ‘call that the polic'e responded to.” R. 16, 11. 1-
| 5. Allegedly, Christopher Brown and Marcus Srnith were arrested in this incident. R. 16, 11. 21-
23. | | |
Martin also offered that respondent: had"denied ever being at “Zach’s house, you know,
pretty rnuch accounting. that heqwasn’twith Zach the night of the ‘i_ncident.” R. 17, 11. 6-21. »

On the issue of reliabili'ty,the following occurred with Jonathan Martin:

Q: Okay Well let me ask you th1s In the warrant. that you
actually wrote to the court, did you actually talk about the
f'rellablllty of these partlcular w1tnesses that were saying -
. these things about h1m‘7 o i , ) Yy
. N



. A: No,Ididnot. - -
- Q: Okay. Did you discuss with the ma‘gistrate at all in your -
conversation with him about the fact that you knew: that these
" people were reliable, .that-y’all had done with business with’

them before, that théy were confidential informants or-
whatever? : '

A: None of them 'Were confidential informants; they. were all
w1tnesses to the- acquamtance of Zach or ---

Q: Well let me ask you th1s did you g1ve the actual Mag1strate
the actual pollce report that you had‘7 ’ ,

A: For rrght there‘7 t
Q:,Yes.~
"A: No.

R.24,11.2°18. (emphasis added).

When asked whether Martrn talked about the rehablhty of the hearsay w1tnesscs Martln o

e . ,
responded “I probably d1d not. go through rellablhty I dld nothmg to gauge each person s -

reliability . . . R. 30, 1. 8 15 (empha51s added) Martln also said that the search Warrant‘ N

-

stated that it only_hoped respondent could provide 1nformat10n ‘regarding any contact with t_he
'victim and his Whereabouts::‘during t‘-he date and time ,that'the victim went nlisslng.” “Martin
. »added “That sall I can go off of is my bellefs R. 33, ll 13 23 |

Martin adm1tted he d1d not put in the afﬁdav1t that he believed respondent comnntted a
crime. He also did not allege respondent d1d anythmg 1llegal or wrong. R 33 1. 24 - 34, l 4 ‘

Defense counsel erson then noted that there ‘was no assertion ds to the reliability of the
informants or the hearsay w1tnesses nor any staternent of why the pollce belleved “a person
' Acommltted any partlcular crrme ” R 35 l 16 36 L 24 e ) |
The «, judge observed that “this sworn afﬁdavrt drdn t eyen say a crrme has been o

committed.” Defense counsel agreed, and-he‘added that the warrant and afﬁdavit_were s0



v o
o o

deficient in this case that ‘there coul'd not 'be 'any assertion that gOod faith'could save them

. Counsel Wllson also argued that the afﬁdav1t was SO 1rrespon51bly put together in thls case that

" an inquiry 1nto the knowmg or reckless falsrty of the afﬁdav1t was not out of the realm of a
t S

: respon51ble 1nqu1ry R. 37 l 7 38, l 17 See Franksv Delaware, 438 U. S 154 (1978)

As'to probable cause, the Judge asked “Probable cause for what?” and defense counsel

- responded: -“Exaetly. ’ Counsel sald 1t was apparent that the state was merely going on'a- ﬁshing
: \

expedltlon in thls case, and that there were “a number of dlfferent theorles out here that they had
regardmg to what happened to thrs young k1d ” R 38 1. 2- 25 erson added “Some people,

were saylng, look we saw him here some people sa1d he was kicked in the head some people

- sa1d he was hanged from a tree They were gettlng psychrcs calhng in g1v1ng them 1nformat10n
” R. 38 .18 — 39 l 21 Counsel added

And the report is very detalled but nowhere in the report -= when _
“you look " through the first, I think it was 31 pages.or 60 pages
before he issued the warrant for Javon Gibbs, there was almost.no® -+
mention of Javon. Now there was a lot of talk about Chris Brown,
but there’s no mention of Javon Gibbs being this big drug dealer. . =~
There weren’t incidents. There was one accusation that, you
know, Zach said that, again, this man may have taken $600 from _
him. There was one person that said that. Otherwise, this other -
stuff was not true. Jamal Fleming never said it, Marcus Smith -

* never said it, no one said this was: ‘happening. So, again; the fa1s1ty
of the affidavit concerns me, but also the fact that that it does not
give me conclusions as to-what they’re looking at this for other
.than to say, okay, we’re looking at it for his whereabouts."
Well, if that’s the case then, we don’t need to use 1t agalnst him
ina murder trial. C :

e R 39,11 3 18. (empha51s added)

The Judge then stated

- THE COURT Let me ask you counsel why in the world ina ™
" case of this magnltude would you ‘submit-an affidavit for d search -
warrant that does not describe a ‘crime and the only thing it says »
that the Defendant has beetiiidentified by many as-being involved *
~ with his disappearance, not murder, not kidnapping, disappearance

2



based on drug related incidents before his dlsappearance and. not
describe it, not put any information as to who the ‘many are, which
we’ve now determinéd not to be many, maybe one, or put in.’

anything concerning the rel1ab111ty and the officer says he had no

~ information concerning their rel1ab111ty nothing to show any
corroboration. Who in the world goes before a Maglstrate with
that kind of affidavit in a possible murder case? Please, please, .
I’ve only been doing this 40 years. You know, I’'m new to it, T -
learn every day, but tell me about that ‘ :

R. 44, 1. 17 45, 1. 6(empha51s added)

Defense counsel Wllson repeated that respondent had an expectation of prlvacy that was'

: 'a reasonable expectation, and -that the state ’needed a valid search warrant based up_on probable
‘ cause that respondent had committed a'crime and which alleged‘ the reliability of the hearsay
sources R 46,1. 8 — 49, l 2 The state argued that a warrant was not requlred for “busmess

‘ Qrecords” which it, at the time, claimed the CSLI was. - R 49 L 3 50, 1. 13 As stated the Judge

: granted the motion to suppress and later 1ssued a written order. R 101 = 102

yood
4
|

Discuss’ion

~In Carpenter v. United‘ vStates, l38 SCt 22'06 (2018) the Supreme Court held, that an -

‘individual ma1nta1ns a legltimate expectatlon of prlvacy in the records of h1s physwal movements
as captured through CSLI In thls case, there was .no ex1gency 1nvolved "and ‘under Carpente

there was no except1on ‘to.the government not needmg a’‘search warrant supported by a probable' .
cause before it acquired the CSLI and phone records from his wireless c.arr'ier.1 -

Cell nsite records hold for]ma‘ny Amerlcans "‘the privacies of life.” erey v. Callfom1a :

573 U.S. 373 403 134 S. Ct 2473 2494 2495 (2014) ‘That was one major reason the Supreme' o

1 The state writes in.its brref written’ pr1or to Carpenter that United States v. Graham, 824 F.3d -

421 (4th Cir. 2016) (en banc) holding that individuals do not have a reasonable expectation of :

privacy in CSLI was persuasive and controlling. - Brief of Petitioner at 5. However, the Fourth
Circuit in United States vs. Chavez, 894 F.3d 593, 608 (4th Cir. 2018) later recognlzed that = -
Un1ted States v. Graham was abrogated by Carpente :




' Court in Carpente rej ected the government S pos1tion that CSLI records should be treated under
the “third -party doctrine stem’r’nlng from the notion that where an 1nd1v1dual knowmgly shares .

1nformat1on with another that he or she. has a reduced expectation of privacy See United States

V. Miller, 425 U.S. 435 (19’_/'6) (ﬁnancial-records held by a bank); Smith v. Marvland,-442 Us.

-

734 (1979). The same cannotbe said of CSLI records as is said of bank records because that.”

would be tantamount to holding that because an 1nd1v1dual has his or her cell phone turned oni
‘ that they have know1neg shared all of the details of the1r present and past whereabouts w1th w1th. '
law enforcement.._ o
Thus the issue .of a “legitlmate expectation of privacy in respondent’s cell’.*phohef -
records and the CSLI documents are no‘w settled in respondent s favor for Fourth Amendment‘ |
purposes. Thelissue remains v‘vhether Judge Hyirlan COrrectly ruled that the afﬁdavit and search
warrant process here did not prov1de probable cause for the magistrate to deterrnine there was a -
fair probablhty that respondent committed 'a crime based on 1nforrnat10n glven by 1nd1v1duals the
government deemed rehable, and that evidence tending_to as51st in proving respondent s guilt |
-would be discovered following the issuance of the search Awarrant.f t |
As seen,.the affidavit d1d not allege r,espondent‘ ‘c_ommitted any crime. Itﬁ_only'stated that
it was the “belief” that searching‘ th;e'vs’ records _of respondent -would' “provide info'rmation
regarding any contact'with the victim andhis '.whereabouts during the date and time the victim -
went missing.” R. §, 1L 6-25 In other words the police were literally go1ng on a ﬁshing*
‘v'expedition hoping that respondent s cell phone records and CSLI 1nformat10n “wouldv prov1de -
information regarding‘any contact w1th the ’r‘mssing v1ct1m. R. 8; ll. 22-25.
Therefore?'thcré‘_can be n’o assertion thatthis search warrant afﬁdavit stated there_ was @ |

" fair probability that evidence of a crirne would be found in a particular place‘if the" search



‘warrant-was issued, since what crime respondent allegedly committed was not even asserted in - |
the affidavit or warrant.  Further, there ‘was also nothin_'g'p"set forth in the affidavit about the

Veracity or reliability of the persons Supplying 'hea'rsay inforrnation See Illinois V. Gates, 462 -

U.S. 213 (1983); State V. Johnson 302 S C 243 247 395 S.E. 2d 167, 169 (1990)

The state’s bnef at 16 17 clalms there was ample 1nforrnat10n to support the probable
cause,finding made by tli,e rnag_ist'rate. judge.” -,Howeyer, the affidavit itself, as seen above, -only‘ L
stated it was the belief of the.v affiant thati respondefnt:’s CS;I rec_ords could provide infonnation N
regarding- any contact w1th th‘ekrnissing' alleged.' victim_._ This was trulya ﬁshing eXpedition, éndv .
the judge here correctly ruled that the afﬁdavit d1d not establishprobable cause nor set _forth any -

.assertion about the rel1ab111ty of the “sources.’ o -

Finally, defense counSel ‘correctly argued' any assertion of a good faith eXceptionpursuant
to Leon? in this case was spec1ous The trial Judge correctly observed he did not understand .
“how in the world” anyone in this‘casecould _assertthat this afﬁdayit prov-ided probable cause |

| for the issuance' of the sfearchv\.Narrant.' Ag‘ain, it'did: not assert ‘-what, if any, crime respondent '

may. have committed,w and 1t made? no‘ vass‘er_tion “of the relia_bility_ of the '“‘sources” of its

informationl4 . Counsel correctly noted fthe sloppiness of the state’s afﬁdayit rai‘sed a Franks V.
5 : L .

Delaware issue of/the,deliberate falsehgod or reckless disregard for the truth inobtaining the

2 United States v. Leon, 468 UQS; 897 (1984). R e

3 Further though United States V. Leon has been 01ted and discussed by our Supreme Court a .'
~ good faith exception has never been spec1ﬁcally adopted by that Court. C e

4 As defense counsel again correctly argued the state’s investigation seeméd to reveal if there
was any probable cause for a warrant it mlght more accurately have been for Chris Brown or
Marcus Smith ' ‘ IR - co '

5 Franks v, Delaware, 438 U.S. 154 (1978)..

16
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. CONCLUSION

The rul1ng of the lower court should be afﬁrmed

"

Robert M Dudek N
Ch1ef Appellate Defender

ATTORNEY FOR RESPONDENT -

This 8th day of March, 2019, -
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