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STATEMENT.OF ISSUES ON APPEAL
1. Did the trial court err in allowing a witness who was ﬁot qualified as an expert to
testify as to how cerfain firearms function?
2. | Did the trial court erf in alléwing an impropgr demonstratiqn and. improper
closing argufnent that Waé‘not based on evidence presented during the trial?
3. Was the cumulative effect of the trial court’s errors, in combinatioﬁ, so prejudicial

as to deny appellant a fair trial?

ASTA‘"ll"EMENT.OF THE CASE
Appellant, Jaron Lambnt Gibbs, was indicted- in Pickens County on charges of
~ murder and possessil'on ofa weapon during the corhmission of a violent crime. R. pp. 1-4.
He was tried by a jury September 18-22, 2017, in Pickens County Genéral Sessions
Court, with Judge Letifia H. Verdin presiding. The jury found him guilty of both
‘charges. R. pp. 508-09. Judge Vefdin sentenced him to conpurrent term‘s of 35 years and

five years, with credit for 780 days of time served. R. pp. 5-6, 510.

ARGUMENT
These two charges stem from events that occurred'Aug,;ust 1, 2015, in ciaylight, at
the intersection of t\;vo busy «s‘treefs in an area of Pickens County between Central and
Clemson, in proximity to multii)lé observers. A firearm went off in a vehicle stopped at
the intefsectibn, and Robbie Porter, who was in the front passenger seat, was struck with
a single bullet, resulting in his death. The facts ;:onceming what led to the discharge of
the firearm were in serious dispute, and the cr;:dibility of the state’s key witnesses and the

integrity of the investigation and presefvation of the evidence were in serious doubt.



Huntar Raby and Kalyn Meadéfé, who was Porter’s wife, were the primary
witnesses for the state. At trial, they claimed the shaoting occurred as fhe result bf a drug
deal gone bad. Their testimony, however, was in sharp conflict with the statements they
gave.the police following the shooting. Following the shooting and before talking to the
investigating officers, they manufacturéd a story to give to law enforcement, in which
they claimed appellant had robbed them two weeks earlier and owed them money. Their
story at trial, that the shqoting'was the resu]t of a drug deal gone bad, did not emerge until
almost two years later, ju{svt weeks before trial.v

By all accounté, when tﬁe gun fired, aplaellant was .outside‘the car at the driver’s
window, RaBy was in the driver’s seat; Porter ’v\;/as in the front passenger seat, and
Meaders was in the back seat behind Porter.

The theory of 'the case Woven'by the state was that apbellant had shofted Raby
and Por\;[)er on the amount of marijuana in the. purported drug deal, and they began calling
appellant, then following the vehicle in which he was riding; in order to get their money
back. When the two vehicles were stopped at an intersection, the state claimed, a}apellant A
got out with a gun, went to the dr_ivef’s window, put the gun through the window, and
intentionally fired it |

Appellant tastiﬁed in his defense. By his account, no drug transa_ctioﬁ had
occurred. Nor had he robbed them weeks earlier. R. p.'400.. A féw weeks earlier, he had
lost a bet to Porter and Raby over a basketball game but had not yet paid them. R. pp.
401-02. On August 1, he wa.s in a car with Autumn Gilstrap, who was giving him'a ridé

to Atlanta to see a friend who lived there. R. pp. 402-05. In his bag was an old gun he

had purchased for his and the friend’s protection, due to the friend’s late-night work as a



. stripper in what were not thé‘ best placeé. R. pp. 406, 421, 426. As they were leaving the
area, appéllant saw Raby, Porter, and Meaders in another vehicle, pointihg at him.l R. p.
407. Raby. stafted pl‘loning' him, upset and as'kinglfor money. R. pp. 407-08. Appellant
told him he di(in’t have the ﬁohey but would giye it to him as soon as he was back from |
Atlanta. R. p. 408. Raby beéamé aﬁgry and started folloWing closely behind them,.
driving aggressively and phoning repeatedly. R. pp. 408-09. Appellant decided he could
give them the gun in payment and, when they stoéped ét the intersection, he_ got out and.‘
went to Raby’s window to give him the gun, ’which he thought was unloaded. R. p. 410.

- Raby was yelling and appellant, ‘also yelling, was telling Raby he didn’t have the money
but tp take the gun instead. R. p. 411. Appellant, who is left-handed, was holding the
‘gun in his right hand by the grip, and his hand was not on the trigger. R. pp. 410-12, 414.
He pushed the gun inside the éar, RaBy pushed it back out, he puéhed it in agéin, and it

| went off. R. p.412. He did not know anyone was hit. R. p. 413. 'It was obvious Raby
was not going to take the:gun, so he went back to Gilstrap’s caf, he got in, and they left.
R. p 413. He told Gilstrap nobody was hurt, the gun just went off and hit the roof. R. |
pp- 413-14.

Meadérs and Raby gave accounts that contradicted their iriitial statements to law
enforcement, that were in certain respects contradictory of each other, and fhat were
inconsistent with the other evidence géthered. Raby had prior convictions for breach of
trust with fraudulent intent and shoplifting. R. p. 105. Raby initiélly claimed appellant
had robbed them two weeks eaglier and owed.them money. R. pp. 101, 104-07. At trial,
he admitted his statemeﬁt .was‘fabricated. R.‘pp. 106-07, 115-16, 123, .He testified he

and Meaders conferred immediately after the shooting and agreed not to tell of the drug



transaction that, at triél, tne_y ciaimed had occurred. R. pp. 106-07. By his account, they
intentionally lied to‘._lavlw enforceinent and made no mention of drugs‘at all. R. pp. 106-08,
115-16, 123.

Both Meaders anci Raby claimed they and Porter were headed to the lake thait day

and first wtinted to get nia‘rijuetna, and they-ar’ranged to meet appellant to ptirchase some.
R. pp. 28-36, 84-86.A HOWever, this étory does not sqnare with the evidence. They
| already had marijuana — folloxiving the incident, officers seized quantities of marijuana
| from two places in the Raby vehicle and over 250A pills. AR. pp- 62-64, 96, 120, 239-41,
247-51, 363-64. Raby was aware these substances were in the car. R. pp. 96, 120. He
testified only part of-the marijuana found in the car was what they claimed to have
pﬁrch,ased from etppellant. R. p. 96.

Rab}i’s testimony was inconsistent with his prior statement in other respects. He
admitted writing in hisinitial statement that “he thrusted the gun toward ine and I swatted
it off and it went off, hitting my friend in the passenger side.” R. p 110, lines 13-15; p.
111, lines- 18-22. He crossed that part of Ahis staternent out because “they saidthat that
izvouldn;t count.” R. p. 110, line 21 —p. 111, line 1. He acknowled_ged that his statement
said, “I swatted it away tWiee and, the secend time, it went off.” R. p. 1'1.2, lines 18-21.
His statement said only that appellant thrusted the gun in his face and the gun went off,
not that appellant pointed it or shot it or pulled the trigger. R. p. 114, lines 1 l-él. He did
not testify that appellant pulled the trigger, instead stating he “assumed” he did. R. p.

114, lines 21-22.



Consistént with appeillant;s testimony that appellant did not know anyone had
been shc‘)t,‘ Réby also did not iin'mediafely know that Porter had been shot. R. p. 117, line
9—p. 118, linc6.

Like Rab&, Meaders contradicted at trial the statéméﬁt she gave after the incident.
She did not tell authorities it was a drug deal gone bad, stating only that appellant owed
them money. R. pp. 48-49, 52. At trial, she stated she could not see what occurred and
saw the gun only after it had fired. R. pp. 36, 52, 57. She affirmed that she did not see‘ :
who pulled the triggerl R p- 52. All she remembered was that appellant said something
about money when he came to the car. R. p. 53. éhe testified that her prior statement
was what Raby said and what she assumedx happened. R. p. 52. She confirmed it stated
the gun was “put throﬁgh the window.” R. p. 58. She did not deny having told an officer
Raby swatted at the gun and it went off. R. pp. 58, 75-76. Bqth Méaders and Raby
acknovx.Iledged that nothi'n.g prevented appellant from standing outside the vehicle and |
firing in, had he wanted to: R. pp. 58-60,v 116.

Gilstrap, §vho was goiﬁg to take appellant to Atlanta, testified that after she picked
him ﬁp, another car arfi\;ed and tried to preveni them frofn leaving‘.. R. p. 293. She got
arouﬁd it and they fOllowed._ R. pp.v 293-94, They called appellant multiple times. R.p.
295. When they stopped at the intersection, appellant got out and walke.d to the other
vehicle with a gun. R p. 296. He was beside the driver’s side window holciing the gu'n
toward the window. R. p. 297. Once his hand §vent into the car, she couldn’t see what
occurred but heard the gun go off. R. p. 298. In the statement she gave to police two
~ hours after the .incident, she said the vehicle folloWing them was driving aggressively and *

tailing her car. R. p.‘ 308. She described one of them calling about appellant having his |



mbney. R. pp. 308-09. She said appellant got out, walked to the driver’s side holding a
gun andAreached inside the car.. R. pp. 309, 311. 'Sh'e testified she never heard appeilant
threatén‘ anybody or act lik.eA he waé' going to harm anybody. R. p.312. After he returned
to the car, she asked him what happened. He told her the gun went off, hit thé roof, and
everything was okay. RT pp. 299-300, 310. Questioned about having previously made a
conflicting statement tilat appellant said he shot into the roof,'v she testiﬁéd the correct
version of what appellant ‘said, repeatedly, was that the gun went off, hit the roof, and
everything was okay. R. pp. 314-15.

Variogs witnesses were in Vehiclés at the interséction whén ‘the incidént occurred
~or shortly thereafter. By all accounts, the car driven by Gilstrap was at the stop bn
Cambridge Drive at its inferseption with Issaqueéna Trail, ‘Wiﬂf‘l the SUV driven by Raﬁy
stopped behind it. Opposite them and coming to the intersection with Issaqueena from
Old Shirley Road was Frederipa Gibson. On Issaqueena sout_hbouhd was the‘vehicle of
_Alexanderl and Lena .Saidat. On Issaqueena northbound was Amelia ‘Hood. These
witnesses all obsefved the Gilstrap and. Raby vehicles in their position at the intersection
and appellant at the driver’s siae window of the Raby vehicle and heard the gunshot. .

Some of these witnesses described appellant and the driver arguing, having a
heated dis‘cus~si0n, or yelling, and ;they thought there had be’gn a collision of -some sort. R.
pp- 134-35, 159-60; 165, 177-78. Some saw appellant with a gun, but no one testified he
 pointed it at a.nAyone.: R. ;;p. 160, 170, 177. What they described was consistent with -
appellant’s accoﬁnt. Alexander Saidat testiﬁec.i‘ he thrust his arm inside the vehicle with
' the gun. R. p. 161. He never saw the gun pointed at énybody but just saw it jammed

inside. R. p. 170. Lena Saidat said he stuck it in the window. R. p. 178. She saw the



hénd vof the driver cor“ne out, saw the driver hit ’;he gun, and the gun went off. R. pp. 178-
. _ . ,

The only reference to pointing the gun was in the questioning of Fredeﬁpa Gibson
about a prior statement. Gibson festiﬁed she never saw a gun and did not see anyone
' iooint a gun. R. pp. 148,. 152. She acknowledged };er prior statement séid she saw

someone poinf a gun, but her trial testimony was that she did not. R. p. 148. All she
remembered was a hand going up and down.. R. p. 148. She questioned the statement’s
- accuracy and testified she gave her statement When she ‘Jhad been talking to and hugging |
Kalyn Meaders, with Hunter Raby right there with them. R. pp. 148, 153. An ofﬁcér’s
report of his questioning of Gibson confirmed she said she ne{/er saw a"gutn but heard a
pow. R. pp. 152-53. Notwithstanding the other writtenfstatement, she was adamant that
she never saw a gun, in keeping with what she told the officer that day. R. p. 154.
Gilstrap testified the.barr'el of the gun waé toward the window, but she did not say
it was pointed at anyone. R p. 297. Her testimony was consistent With appellant’s own
account that when he tried to give Raby the gun, the barrei was in front of Raby’s face.
R.p.417. No 01.16 testified he pointed at Raby or ahyone else.
| The lead investigator was Michael Arflin, who did not arrive until about 20
minutes after the shooting. R. p. 331. Crime scene tabe was already up when he arrived.
R. pp. 331-32. Porfer had already been transported from the scene. | R. p- 333. A video
recording from one officer’s body camera, some 15 minutes of which was filmed prior to
Arflin’s arrival, showed the witnesses were not séparated- but were milling around,’ -
talking to each other, and, as Gibson .and‘Meaders both a.cknowledged, interacting with

Raby and Meaders and even hugging them. R. pp 69, 153, 323, 327, 363, 369, 378. The



video and stivll photos lifted ‘fr'oﬁl it showed that Variqus people — Raby, Meaders, and
witnesses — were within the crime scene tape, together; walking around the scene, for at
leagt 15 minutes, With no law ¢nforcefnent officers separating them. R. pp. 363, 378-79.
The witnesses discussed whaf happened among theméelves. R p. 166. | Two of the
witnesses drove Meédéré to .thef hospital where Porfer ihad been taken. R. pp. 166-67,
181. |

Arflin “a’cknowledgea that, in securing a crime’ scene, the witnesses should be
separated. R. p. 362. He acknowledged that, once a crifne scene has been contaminated,
it cannot be uﬁcontaminated. R. p 379. -

Raby and Meaders were depicted inside the crime scene tape that should have

. secured the scene and protected it from tampering. R. pp. 376-77. Raby went back to the

vehicle and removed items. R. pp. 119-20. They were not separated from each other but
were allowed to sit together alqng thé edgé of tﬁe woods, which is where and when they
conferred and concocted the fabrication of a prior robb:efy and agreed not to réveal the
purported drug trapsaction. R.p. 107.: |

© Arflin ha& never before or since served as é lead detective in a homicide
investigation. R. p. 360. The ofﬁqefs under his difeé£i0n took' only 40‘-lsomething
photographs, which included both the scene and Gilstrap’s car. R? pp- 242, 361. .Not all
aspects of thé écene were photographed. R. p. 252. Arflin acknowledgd that ordinarily
hundreds and hundreds of photogfaphs are taken, documenting evler'y single aspect of the
scene. R. pp. 360-61. The drugs found in the RaBy vehicle were seized but were never
tested. R. pp. 239-41, 247-_51,'346. Another substance',:in the crack of a seat in Raby’s

vehicle, was not even taken into evidence. R. p.243.



There had been multiple Céll phones and one téblet device in the Raby vehicle,
but the investigators did not séize all of them to forensically analyze them or to determine
the calls and text meséagés that had been sent and received and their content; rathér, they

| seized only two phones, but they did. not attempt any extraction of information or forensic

examiﬁatioﬁ of those two phone. R. pp. 120, 235, 341, 344-46. Although Raby told
Arflin thére had | been numerous calls between him and appellant, they did not seize
‘Réby’s phone. R. pp. 341-42, 358.

The ihvestigators did not .seizelclothing from either Raby or Meaders for forensic
analysis. R. pp. 71-72, 119, 122, 226. They did not obtain blood or urine samples from
Raby or Meaders to test for drugs or alcohol. R. pp. 66-61, 118-19, 229, 365. Blood and
urine testing from the -hospital. and autopsy revealed Port'éf had m‘ari‘juana,

' _benzodiazapineé, and cocaine in his system. R. pp. 191, 387, 391-95.

After Raby was out of the vehicle and Porter had been transported from the scene,
multiple witnesses observed Raby screaming and yélling, very agitated, and physically
punching the vehicle. R. pp. 154, 171-72, 173, 322. Raby admitted he was furious with
himself and slammed his fists into the vehicle. R. p. 119. This conduct occurred after the
body-cam officer was present and was captured on the video. R. pp. 173, 322.

Raby was also depicted running his hands through his hair, and he testified he
does that when he gets really panicky. R. p. 119. -Af some point, he was checkéd by
EMS and his head was found to have been grazed, a wound that he had not been aware of
and that was not serious. R. pp. 95, 195-96, 325.

Sometime after all this activity, someone pﬁt hospital-type gloves on Raby’s

hands. R. pp. 121, 207-08. Even later, those gloves were removed, and his hands and



face were swabbed for gunshof fesidue »(“GSR”). R. pp 205.-08. Some GSRwas found
on his hands. R. pp. 267-69. 'Although the state attempted to elicit testimony from the
GSR expert that the small amount of GSR' on Rab};’s hands'Was more likely from
touching an objéct with GSR than from ﬁring the weapon, the expert did not express that
opinion. R. pp. 270-74, 278. The expert did confirm that even a small quantity of GSR
could be consistent with haifiﬁg fired the. weapon. R. pp 270-71. No GSR was found-on -
Raby’s face. R.p. 284_.
| .The GSR expert testified éoncerning the best way to preserve GSR on a pérson’s

hands. R. p. 269. He confirmed that plastic bags are not the preferred method becaﬁse
they can cause the hénds to sweat and GSR to be removed. R. pp. 269-70. He confirmed
the gloves placed on Raby’s hands could have removed some of the GSR. R. p- 270. His
having gloves on in the August heat and his acfivitiesj including punching the car a;ld
running his hands through his vhai_r, all couid have contributed to the removal of the GSR
that Was initially there. R pp- 277-78. -

Arflin, the lead 'invvest'igator, had testiﬁed in the preliminary hearing. R p- 370.
He confirmed at trial that he had testified they did not lgnow v.vhose hand hit the trigger.
R. p. 371. He also verified there was only one shot. R.ﬂp. 372. He acknowledged in his
testimony, consistent with appellant’s testimony, that guns are very commonly traded on
the stree_;[ and used as'.cash. R. pp. 359-60. |
L. | THE TRIAL COURT ERRED N ALLOWINGEA WITNESS WHO WAS NOT

QUALIFIED AS AN EXPERT TO TESTIFY AS TO -HOW CERTAIN

FIREARMS FUNCTION. ' ‘ o

No weapon was recovered' from the scené. R. pp. 214, 337-38. Some Witnesses ‘

referred to the weapon they saw generically as a revolvér, but there was no testimony as

10



to what specific type of revolver the gun involved in this shdoting was. 'Appellant
testified the gun was old and déscribed it as a piece of Junk R. p. 426.

Arflin, the lead investigator, was not offered and. was not qualified as an expert in
-any field. He also did not téstify that he had_-any traiﬁiﬂg specifically with revoivers. R.
p- 338. During his testimony, the state asked him to expfain the functioning of single
action and double action revolv'ers, ‘ R p. 355. The defee‘nse objected; on the basis that the
witness had not been qualiﬁed as an expert in firearms. R. p. 355. The state argued it
had established the Witness was familiar with reVélvers through his training and
experience as an officer. R. p. 355. The. court allowed the testimony. R. p. 355.
Defense ';:ounsel funhér érgued the objection, stating‘hc;r undérsténding that ofﬁcgrs-are
not trained on revolvers, but the court adhered to its ruling that the testimony would be
allowed. R.p.356. Arflin theq testified about the cocking and discharging pf single and
double action revolveré. As to single action, he said, “The hammer has to be cocked and
then fire -- you pull the trigger and it diséharges.” R.‘llp. 356, lines 15-16. He fuﬁher
testified, “That’s kindv of the rule behind §ingle action. f.It has to be cocked.” R. p. 356,
lines 18-19. He stated that, with double éction, “When ‘iyou pull the'triggef, the hammer
both cocks and discharges,” and “it’s going to be a long, heavy trigger pull.” R. p. 356,
line 21 —p. 357, line 1." The c.ourt’s admission of this téstimony V\//as both erroneous and
| prejudicial.

Matters of scientific, technical, or other specialiZed knoWledge that will aséist the
‘ frier of fact are a proper subject of expeﬁ Ttestimony.,k See Rule 702, SCRE. To be
édmissible under Rule 7Q2, such testimony ﬂmust be gfveri by a witness‘\;vho has been

“qualified as an expert by knowledge, skill, experience, training, or education.” /d. In

11



détermining whether to admit expert testimony, the court must make three inquiries: (1)
whether the subject matter is beyond the ordinary knowledge of the jury, thus requiring
an experf to explain it to the jury; (2) whether the witness has the requisite knowledge
and skill to qualify as an expert in the particular subject matter; and (3) whether the
substance of the tesﬁmony is reliable. See Graves v. CAS Medical Systerhs, Inc., 401 S.C.
63, 74, 735 S.E.2d 650, 655(2012). These required inquiries were not conducted by the
trial court before allowing Arflin’s testimony.

The first of these inquiries is clearly'met here. fhe manner and mechanics of the
operation and functionality of a particular kind of firearm is a subject matter beyond the
ordinary knowledge of the jury, a matter of technical and specializéd knowledge, and
properly a matter for expert testimony under Rule 702. As to the remaining inquiries, the -
South Carolina Supreme Court has clarified and explained the role of the trial judge in
admitting testimony from an expert where the alleged basis of his expert qualification is
experience and training. See State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009).
Addressing the distihction drawn in earlier decisions between “scientiﬁc” knowledge and
“technical” or “other specialized” knowledge under the language of Rule 702, the Court
outlined exactly what is required: ’

We hold that the trial courts of this state have .a gatekeeping role with
respect to all evidence sought to be admitted under Rule 702, whether the
evidence is scientific or nonscientific. In the discharge of its gatekeeping
~ role, a trial court must assess the threshold foundational requirements
- of qualifications and reliability and further find that the proposed
evidence will assist the trier of fact. The familiar evidentiary mantra that
a challenge to evidence goes to “weight, not admissibility” may be

invoked only after the trial court has vetted the matters of qualifications
and reliability and admitted the evidence.

12



White, 382 S.C. at 274, 676 S.E.2d at 689 .(emphasis‘ added). In later decisioﬁs, the
appellafe couf_ts ‘have ‘fur_vthe_r éxpiained, “[t]he expertise, reliability, and the ability of the
testimony to assist the trier of fact are all threshold determinations to be r%wide prior to the
admissjon of expert testimony.” S'ee‘ State v. Tapp, 398 S.C. 376, 388, 728 S.E.2d 468,
.' 474-75 (2012); State v Rose, 423. S.C. 382, 392, 814 S.E.2d 529, 534 (Ct.App. 2018). In
this case, the mandated vetﬁng of Arflin’s qualifications, the reliability of the proposed
testimony, and its ability to assist the trier of fact did not occur.

.The qualification of a’ withéss as an expert and h‘th.e admis;sibility of the expert’s
testimony are within the trial court’s discretion. State 'v.ﬂ Chavis, 412 S.C. 101, 106, 771
S.E.2d 336, 338 (2015); State v. Schumpert, 312 S.C.’SOZ, 505, 435 SE2d 859, 861
(1993); Rosé, 423 S.C. a;[ 392, 814 S.E.2d at 534. An abuse of discretion ordinarily
occurs when the;,‘ ruling of the court is con’trolledv by an error of laW or baéed on a factual‘
concluéion that is without evidéntiary support: See. Chayis, 412 S.C. at !06, 771 S.E.2d
at 338; Rose, 423 S.C; at 392, 814 S.E.2d at 534. However, the failure of the trial cOuft
to exercise discretiqn is in itself an abusé of discretion. See ‘Patton‘v.l Mil?er, 420 S.C..
471, 490, 804 S.E.2d 252, 262 (2017); State v. Hawes, 411 S.C. 188, 191, 767 S.E.2d
707, 708 (2015), Teseniar v; Professional Plastering & S}ucco, Iﬁc., 407 S.C. 83, 94, 754
S.E.2d 267, 273 (Ct.App. 2014); CEL Products, LLC‘ v. Rozelle, 357 S.C. 125, 591
S.E.2d 643 (Ct.App. 2004); Samples v. Mitchell, 329 S.C. 105, 112, 495 S.E:2d 213,216
'(Ct.App. 1997). Here, the discret‘ion.to e\;aluate the qualifications of Arﬂiﬁ as aﬁ egpert |
in firearms and, in particular, in revoivers, was vested in the trial court.. By failing to
exercisé thét discretion and -conduct the requisite Vettinig of his qualifications and the

reliability of his testimony, the court committed an abuse of its discretion.
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Had that ‘Vetting been déne, the court would have found that the testimony as to
the basis of Arflin’s purpQrted expertise was woefully inadequate to support a finding
that he was qualiﬁed to testify about the ‘workings of revoivers. ~The only testimony
about his traiping and experience with respect to firearms was brief and conclusory:

Q Are you familiar with firearms? |
Yes. |
Are yéu familiar with it, both_pérsonally and professionally?

Yes.
Do you get training on firearms?
Yes, ma’am. :

Are you familiar with revolvers?

B -T VR

A Yes, ma’am. -
R. p. 338, lines 8-16. No testimony was offefgd as to the nature and extent of the
firearms training he had received, and no testimony was offered to establish that he had
received _any training Whatsoever’ specifically with revolvers. The only mention of
revolvers was that he was “familiar” with them. Tflere was no testimony to establish that
he had an understanding of how they operated, where he gained that understanding, or the '
extent of his experience with spéh firearms. There was no testimony to establish that he
had special knowledge of the different manners df operation of different varieties v(‘)f
revolvers. This passage of _t_estimony vabovut his “familiarity” with firearms was an .
inadequate evidentiélry basis for a determinati;)n that he was quaiiﬁed to render expert
testimony about how revblvers funption 6r that his t¢stimony would be reliable and

y

would assist the trier of fact.
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Our courts ‘reéogﬁize that' there are ro spec"iﬁé qualifications mandated by the
evidence rules and a person méy becomé skilled or knOwledgeable in a field in a variety
of ways. See Teseniar, 407 S.C. at 90, 754 S.E.2d.at 270-71. What rﬁust be established
is that the witness has acquired by study or practical efperience such knowledge of the
subject'm'a'tter as will enable him to give guidance and assisténce to the jury. Rose, 423
S.C. at 39‘3, 814 S.E.2d at 534. In determiniﬁg a witness’s qualification as an expert, the
~ court should makeA an inquiry broad in scope. Teseniar, 407 S.C. at 91, 754 S.E.2d at

271. Such inqﬁiry wés not performed in this case.

The state did not‘ formally offer the witness as an expert, and thé trial judge did
not make a finding that he was an expert, simply statihg,. “I’'m going to allow him to
testify to this.” R p 355. Had he been proffered as a@ expert, much more would have
been required in establishing his qualifications than the conclusory pasfsage of his
testimony quoted above. .The party offering a witness Tas an expert has the -burden of
showing the witness possesses the necessary knowledgé, skill, experience, training, or
education for him to be deemed qualified to testify as ar; expert. See White, 382 S.C. at
273, 676 S.E.2d at 688; see also Schumpert, 312 S.C. at 505.’ 435 S.E.Za at 861. That
burden was certainly not met heré. There was no vetting of the witﬁess’s qualiﬁcations
through voir dire. The defense was not afforded -ap opportunity to question his

| éxperience, training, and basis of knowledge prior to his. testifying about how revolvers
operate, in an expert capacity. Indeed, iﬁ arguing her objection, aﬁpellant’s trial counsel
expressed her understanding_tﬁat officers are no;[ trained#on reVélvers. R. p. 356. The

~witness himself did not testify he had any training with revolvers. R. p. 338. Had he

been offered as an expert and properly vetted through voir dire, his training or lack of .
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.training and the nature and extent of his experience with revolvers could have been
explored. The court’s failure to conduct such vetting was' an abandonment of its
gattekeeping role and clear error. See White, 382 S.C. at 274, 676 S.E.2d at 689.

The court’s error tn allowing this testimony iwas extremely prejludiciall As
“detailed above, supra-at 1-10, the evidence presented by the state and defense was in
sharp conflict, and witnesses gave testimony that supported appellant’s account. The
state’s witnesses wete impeached through prior convictions and inconsistent testimonsl.
The witnesses had the ‘olv)portunity to confer with each other atnd influence each other’-s
testimony. The stette’s_ t\;VO key witnesses conferrt:d and concocted a lie to tell the
authorities. The invest'igatiort was incompleté, due to failureé of-the officersto confiscate
and analyze key pieces of evidence. The crime scene and the GSR testing were
compromised in numerous Ways. 'The.evidetlce was‘i such that the jury could have
accepted appellant’s account and found the shooting occurred either through recklessness
or accident. Arflin’s description of the functionality .rof the two types- of revolvers
suggested to the jury that a person would have to afﬁrmétively act to make either type of
© 'weapon discharge. This testirﬁony suggested to the jur}% that it should rej éct appellant’s
account that the gun went off vd‘uring the pushing and swatting of the gun by. Raby, and it
likely contributed to the jury’s finding him gﬁilty as to the murder charge rather than
returning a verdict of involuntary manslatlghter or an aéquittal on the basis of accident.
The prejudice from the court’s erroneous adr_nission of 'this evidence is cleat, and this

Court should revetse and remand for a new trial.
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II. ~ THE TRIAL COURT ERRED IN ALLOWING AN IMEROPER

DEMONSTRATION AND IMPROPER CLOSING ARGUMENT THAT WAS

- NOT BASED ON EVIDENCE PRESENTED DURING THE TRIAL.

in its closing argument, the prosecﬁtion' conducteéd a brief defnonstration based on

“Arflin’s testimony about révolvers‘ and argued to the jury: “this is what would have had to

_have happened fof this gun to go off becauée guns do not accidentally go off.’f R. p. 445,
line 22 —. p- 446,‘:1ine 1; Appellant’é trial attorney\ objected to this argqmentvand
demonstration, on the bééis \that a demonstration n;ust be based on evidence and
testimony and there was no evidence that a gun cannot go off accidentally; 'espécially an
old oné that had been traded on the street. R. p. 446, .liﬁes 7-15. The court overruled the
objection and allowed the argument. R. p. .446, _lines 16-18. This ruling was error.

It is alfunda‘men';al and long-held principle of our jurisprudence that a solicitor

may not in closing argument argue facts that are not ir; evidence. It is the duty of the
pr(;secuting attoméy .to tréat the ‘defendant in an impaﬁial manner and at all times to
confine himself to the evidence adduced in the trial. State v. Cannon, 229 S.C. 614~, 618,‘
93 S.E.2d 889, 891 (1956). “The.s'tafe’s closing argument must be confined to the
_'evidencc in ‘the record ahd fhe reasqhable infe;ences that inay .be drawn from that.
evidence. Vasquez v. State, 388. S.C. 447, 458, 698 S.E.2d 561, 566 (2010); Vaughn v.
State, 362 S.C. 163, 169, 607 S.E.2d 75, 75 (2004); Stat? V. Huggin&, 325 S.C. 1‘03, 107,
481 S.E.2d 114, 116 (1997); State v. CQpeland, 321 S.C. 318, 326,v468 S.E.2d 620, 625
(1996); cf Clark v.. Cantrell, 339 S.C. 369, 384, 529 S.E.2d 528, 536 (2000)
(demonstrative .evidence mﬁst be “a fair and accurate representation of the evidence to -
which it relates™). ‘Invthis ce;se, the“ state’s argument that guns do not accidentally go off
and its rélated demonétratiori were, not suppoﬁed by thé evidence.

!
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If the :testimony of Arflin was erroneously admitted, as argued above, there waé
no testimbny whatsoever about the operation of revolvers on which the state’s afgument
and demonstration could have been properly based. However, if, contrary to appellant’s
- argument, this Court determines Arflin’s testimony was properly adrhifted,' that testimony

does not provide the necessary evidentiary support for the state’s‘ argument that guns do
not go off accidentally. Whiie Arﬂin testified to the incchanibg of cocking and pulling
the trigger’ to fire different fypes of revolvers, he was not asked and did not express the
- opinion that a revolver cannot fire .ac?:idental'ly. Nor was he asked about malfunction that .
could occur due to the age ér condition ofa revol\;er, éﬁch as the onevappelilant had that
was old and a “piece of junk.” Nor did he testify that_tﬁe gun could not have disc;harged
as the result of someone’s pushipg or swatting it. In fféct, hié testimony about how a
.revolver fires was not absolute but was qualified as “kind of the rule,” and no testimony
was elicited as to conditions that might create exceptions t;) thaf so-called rule and allow
fdr a revoiver to discharge aécidentally. ‘The record is:completely de\}t).id of evidence
reléted to the possibility of malfunction or an accidental dis;:harge, ana the. solicitor’s -
argumenf was absolutelsf improper. |
This argument was also highly pfejudicial. The eptire.case turned on whether the
jury believed appellant ’int‘entionally'ﬁred the weapon orti‘t simply went off in fhe; back-
and-forth with Raby. The solicitor’s imprbper argument wenf to the heart of what-t'he
Jjury was to determine and likely influenced its.deliberaiions and verdict. This case is
unlike Copeldnd, where objections to .the soliéitor’s a.rgumentsl were either préperly
overfﬁled or, where objectionable, were corrected by a curative charge. Cf. C’Qpeland,

321 S.C. at '324426, 468 S.E.2d at 624-25 Rather, the argment in this case is comparable
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;[o the improper argument in both Huggins and Cannon, which in éach case pertained to
the very theory of the state’s prosecution and therefore could not be deemed harmiess.
See Huggins, 325 S.C. at 107-08, 481 S.E.2d at _116-1.‘7 (referenée to statement, not in
evidence, that défendant héd a plan and offered money to soméonelto kill the victim Was
highly prejudicial and fundaméntally unfair in hef trial for his murder and for conspiring
to commit his murder); Cannon; 229 S.C. at 617-19, 93 S.E.2d at 890-91 (grgument that
insurance e};isted and the defendant had murdered the deceased for tﬁe purpose of
collecting $4,000, where there was no evidence from :which that éonclusion could be
drawn, was prejudicial because the case was tried on' the theory that insurance was the
motive). Similarly, in this case, where the case turned on the jury’s determination of
whether appellant fired intentionaily or the gun simply v%/ent off, the state’s argument that
. guns do not go off accidentélly, unsupported by the evidence adduped at trial, cannot be
deemed harmless. The prejudice is especially clear in this casé where' the evidence was
in conflict, the credibility of the state’s witnesses was sériously called 4into question, and
the integrity of the i{n\A/estigatio_n was compfomise.cl In so many respects, all as detailed
above, supra at 1-10. This Court should find the trial court committed reversible error in
allowing the state’s closing argument that was outside the evidence in the record.

III. THE CUMULATIVE EFFECT OF THE TRIAL COURT’S ERRORS WAS SO
PREJUDICIAL THAT APPELLANT WAS DENIED A FAIR TRIAL.

If this Coiirf finds error in the admission of Arflin’s testimony and in allowing the
state’s clqsing argument based oﬁ facts not in evidence} but furthér finds neither error
sufficiently pfejudicial, standing eﬂone, to warrant reversal, it should ‘review the
cumulative effect of thesé two errors and find they were so brejudicial as to deny

appellant the fairness required by due p,:roceés. See U.S. Const. amends. V, XIV; SC
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" Const. art. I,_‘§ 3; State v. Blurtén,.342 S.C. 500, 512-13, 537 S.E.Zd 291, 297-98
(Ct.App. 2000) (finding cumuléitive éffect of improper comments in closing argument
and erroneoﬁs exclusion of evidence warranted reversal), rev'd on other grounds, 352
S.C. 203, 573 S.E.2d 802 (2002) (finding additional en?r with respect to a jury charge);
State v. Freeman, 319 SC 110, 123-24, 459 S.E.2d 867, 875 (Ct.App. 1995) (reversing
conviction based on combined effect of - court’s limiiation of cross-examination and
court’s imp?operI comments interjected during" the tfiél). “

The cumulative e’rrorh doctrine requires reversal when multiple errors, which may
be found harmless in isolation,v in combination prevent the defendant from receiving a fair
 trial and affect the outcome of his trial. In this case, the first error resulted in admission
of expert testimony without the proper qualification of the witness and the other inquiries
requiredvunder Rule 702 and éase' precedents, and t};at improperly admitted evidence
served as the basis for the sfate’s improper demonstration and argument outside the
record. The cumulative effect of these two errors was to give the jury an impfoper basis
on Which to.reject appellant’s defense. These errors .ViCWCd to.gether so tainted these
proceedings that they denied appellant a fair trial. This;Court should re\./erse and grant

appellant a new trial.

CONCLUSION
For all the reasons set out above, this Court should reverse appellant’s convictions

and remand for a new trial.
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