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STATEME_NT OF ISSUESl ON APPEAL
1. Did the trial court err in éllov?iné a‘-witness who was not qualiﬁed as an expert to
testify as to hpw éertain firearms fﬁnction? |
2. Did the trial court err in allowing an improper d;:monstraﬁon and improper
closing argument that was not based on e\'/idence ﬁresented during the trial?
3. Was the cumulative effect of the _triél court’s errors, in combination, SO prejudicial

as to deny appellant a fair trial?

ARGUMENT IN REPLY
L. THE TRIAL COURT ERRED IN ALLOWING A WITNESS WHO WAS NOT
QUALIFIED AS AN EXPERT TO TESTIFY AS TO HOW CERTAIN
. FIREARMS FUNCTION. :

Appellant challenges the court’s admission of the testimony of the lead
investigator, Michael Arflin, on the functioning and mechanics of firing of certain types
-of revolvers, where he was not qualiﬁ’éd as an expert as réquircd by Rule 702 of the
South Carblina Rules of Evidence and TSouth' Carolina case law.” The state responds that
his testimony was not offered as expert testimony but as lay testimony undef,Rule 701 of

the evidence rules.

Contrary to the state’s contention, the téstimony the state sought to elicit from
- Arflin was not properly within the purview of Rulé 701. That rule provides:
If the witness is not testifying as an expert, the witness’ testimony in the
form of opinions or inferences is limited to those opinions or inferences
which (a) are rationally based on the perception of the witness, (b) are.
helpful to a clear understandmg of the witness’ testimony or the

determination of a fact in issue, and (c) do not require special knowledge,
skill, experience or tratmng



See Rule 701, SCRE (emphasi; »added). On the other hénd, Rule 702 prOVides that
matters of sciéntiﬁc, technical, or other spééialized kﬁowledge that wili assist the trier of
fact are a proper subject of expert testimony, where the witness is “qualiﬁed as an expert
by knowledge, skill, experience, training, 6r education.” See Rule 702, SCRE.

Although the state contends the testimbny about the mechanics of the operationﬂ
and functioning of certain types of r.evolve‘rs' was a éroper subject of lay testimony under
Rule 701, it also ackﬁowledges that lay testimony “oversteps the bounds of Rule 7017
when it becomes “teéhnical” in -nature. iClearly, a witness’s testimony about ‘the
.m.echanic\s and funciionality that causes a wéapon to fire crosses that line, providing -
inforfnation of a technical and"spéc’i:a‘lized néture, outside ~th.e ordinary knowledge of
jurors. Instead, because of the technical, specialized nature of such testimony, it is a
proper sﬁbjecf of exbert testirhony undér Rule 702. Notwitﬁstanding its argument
premised on Rule 701, the'stéte clearly contends Arﬂin’s testimony was premis.ed on his -
special knowledge and experience with ﬁreafms, even if that experience.was persohai
and not the result of professional Vtraininlg. The state’s argument concerning his
knowledge a:nd experience ﬁndefmines its assertions that his testimény wasu offé’red and
admitted as lay, not expert, testimony.

The state further.cohte’n‘c.is the'_trial'.c‘ourt did not abuse its discretion in admitﬁng
~Arflin’s testimony because, on' the récord created by the trial testimony, the basis or .
source of Arflin’s bqrported éxbeﬁence wifh revolvers was unclear. This contention : |
tacitly admits the required foundation for Arflin’s testimony — evidence of his
qualification through knowledge, skill, expérience, training, or education _ was an A

established. Contrary to the state’s contention, the absence of such evidence in the record



*1s the very reason fhe trial coﬁft abused its discretioniﬁ admitting the testimony. Becaﬁse

the state was the proponent of the evidence, the burdeﬁ rested upon the state to establish
its admissibilify By--laying the propér foundation Aa.s to bthe' witness’é technical and
.specialized knowledge of“ fhe subject inatte'r — the rhechanics of the opération and
funbtionality of specific types of revolvers. Where the‘.alleged basis of a witness’s
specializéd ‘knowledge is experiencé or training, the trial court is charged with the
~ gatekeeping function of vetting that experience and training to deterfnihe the witness is
sufﬁcientiy quéliﬁed to ’provide the jury with information’ about fhe technical
ﬁmctioﬁality of the partic,ﬁlar piece of equipment, in this casé a ﬁrearm; and that the
witness’s téstim‘onyy 1s reliéble, bofh of ‘which are foundati_onal requirements for
admission of the evidence. SeeGr,aves V. CAS Meé’ic‘al Sj/stems, Inc., 401 S.C. 63, 74,_
735 S.E.2d 650, 655 (2012); Staté V. Tapp, 398 S.C. 376, 388, 728 S.E.2d 468, 474-75
(2012); State v. White, 382 S.C. 265, 274,.676 S.E.2d 684, 689 (2009); State v. Rose, 423
S.C. 382, 392, 814 S.E.2d 529, 534 (Ct.App. 2018); ‘Whére, as here, the record is unclear
and the basis for the witness’s knowledge and experience is not explained iﬁ the
evidence, the trial court abuses its discretion in admitting the evidence without this
requisi_te foundation.

Even the case law on which thé state relies with respeét to a so-called “lay”
witness’s testimony about the functionality.of a pi'gce of equipment establishes that such
testimony could only be admit;[ed‘ because of the foundation laid as to the “special
knowledge and experie.nce, in the daily oﬁgrétion of »the machine” by its operator, who
te’stiﬁed about its malfuncti(;n and the éaﬁse Of that rﬁalﬁm‘ction. See Small v. Pioneer

Machinery, Inc., 329 S.C. 448, 468-69, 494 S.E.2d 835, 845 (Ct.App. 1997). Although



the Court in Small referred to the witness’s testimoﬁy as “lay opinion testimony,” this
characterizaﬁoﬁ wasl a misnomer, because the Court clearly set forth the limitlation of
Rule 701, and the cases décided under Rule 701, that lay opinion testimony is admissiglé
only as to mattefs that do no; require special l,(nowledge. See Small, 329 S.C. ét 468-69,
494 S.E.2d at 845, citing Rule’ 7Ql, SCRE, and Srate v. Williams,‘321 S.C. 45.5, 469
S.E.2d 49 (1996) (both noting' r’.equirement‘ for admission undér Rule 701 that speciél
knowledge not be required). The COil'i't’S ultimélte conciusion that the testimony was
admissible was ﬁrerriiséd ‘oﬁ,'the “speéiél kndWledge and experience” of the witness, in
keeping with the requirements of Rule 702. See Small, 329 S.C. at 468,' 494 S.‘E.2d at
- 845. | |

To the extent Small Could be argued to allow testimony based ;01“1 technical or
specialize‘d knowlgdge under Rule .701; Small was decided long before the seminal
'decisio_ns in White, Graves, and the other precedents relied on by appellant and discussed
in detail in.his opening brief. For the reasons argued there, the testirﬂony the state
elicited from Arflin concerning the functioning of révquers wés within the purview of
Rule 702, but the foundgtional requirements fof admission of such testimony under that
'rule were not met. ‘There wéls no yetting byi the trial court of Arflin’s qualifications, the
reliability of his pfoposed festimoﬁy, or fhe tbestimony’s ability to Aassist the trier of factA.A-
Thé court abused ité discretion by not performing ,it’s “gatekeeping role” before admitting
" this evidence. See White, 382 S.C. at 274, 676 S.E.2d at_689._ |

The state éontends Arﬂin*s; .testimony‘ was not a technical explanation and did not
lead to aﬁy inference éoncerning the gun thét may have been involved in this Vshooting. It

is simply disingenuous to argue that an explanation of what is necessary to fire a weapon



isnot “technical” in nature. Arflin described the mechanics of cocking and pulling the
trigger to fire one type of revolver and the kind of trigger action required to fire another
type of revolver. Moreover, his tesﬁmony most déﬁnitely led to an inference. His

" assertion that pulling the trigger was necessary to discharge a revolver led to the

inference that such a firearm could not fire as the result of being swatted by Raby as the

gun was pushed back and forth between him and appellant, as multiple Witﬁesses testified
occurred in this case.. Arflin’s téétimony was ciearly within the purview of expert
testimony under l‘{ule 702, not lay .testimony under Rule 701, and it was improperly
adﬁlitted without tile requisite foundation as to his technical and specialized knoWledge
about hdw sﬁch_ firearms operate.

The state also disingenuously argues that no prejudice could have resulted from

. this testimony. To the contrary, on the evidence. presented by appellant and other

witnesses, including thdse called by the state, the jury could héve accepted appellant’s

account and found the shooting occurred either through recklessness or accident. Arflin’s

description of the functionality of the two types of revolvers suggested that an affirmative

act of pulling the trigger was required _fof the weapon to fire. It clearly touched on the
question of intent, which the sta’teAcioncedes was at issue. The testimony implied the gun
~ “could not have gone off as the result of being pushed and swatted by Raby. It likely

contributed to the jury’s guilty verdict on the charge of murder, rather than -a guilty

-

- verdict on involuntary. manslaughter or an acquiﬁal on the basis of accident. The

admission of this evidence was clearly prejudicial and requires reversal.



1L THE TRIAL COURi ERRED IN ALLOWII\.IG. AN ' IMPROPER

DEMONSTRATION AND IMPROPER CLOSING ARGUMENT THAT WAS

NOT BASED ON EVIDENCE PRESENTED DURING THE TRIAL.

Appellant coﬁtends the trial‘ court erred in. alllowing-.a demonstrat'ioln by the
solicitor and thé accompanying ar.gument that “gﬁns do not accideﬁtally éo ofi ,”‘ in
contravention of the reqﬁirement that closing argument must be confined to the evidénce
presente{d at trial and the réasd_pable inferences that fnay be drawn th'erefrom."; A.S.’ee
Vasquez v. State, 388 S.C. 447, 458, 698 S.E.2d 561,566 (2010); Vaitghn V. Siate,‘, ‘362A
S.C. 163, 169, 607 S.E.2d 72, 75 .(2004-); Sté(e v. Huggins, 325 S.C. 103, 107, 481 S..E.2d
114, 116 (1997); State v. Copel&_nd, 321 8.C. 318, 326, 468 S.E.2d 620, 625'(1996); Siate
v Cannon, 229 S.C. 614, 618, 93 S:E.2d 889, 891 (1-956)5 see also Clark v. Céntrell, 339
| SC 369, 384, 529 S.E.Zd 528,. 536 (2000). In this cas.e,-thv;:' state’s argﬁment that guns do |
_not abcidgntaﬂy go off and its related demonstration were not supborted by the evidence. -

-The sfate contends the démdhstraﬁon and argument'pert'ain‘gd difectly to the
testimony bf Arflin. | The state doeé ‘not address appellant’s contention that, if Arflin’s
testimony was efroneously adm_jtted, there is no evidentiary basis for either the
demonstration or the argumgnt'that guns do not fire accidentaliy. | If this. Court reverses.
on Issue 1, above, it sAhoul_d. also reverse én the basis of an improper aemonstration and
argurﬁent without any evidentiary sﬁppért.

However, if the testimony of Afﬂin’ was broperly admitted, that.. testimony does
not support the inference that “guns do not éﬁéidentally go off.”. There was no testimony - . .
whatsoever about the possibility of malfunction or accidental diséharge, especially with
an old AWeapon that was. testified to be a “bie?:e of junk..”v In.fact, Arﬂin’s ‘testim(‘)r'.ly

implied some other manner of discharge might occur, since his testimony about how



revolvers ére. fired Waé ‘ ,“kind' of the rule” ahd theréfore not an absolute with no
.‘ exﬁeptions. Co'mpleteily lacking in the trial record is any teétimony as to the possibility or
impossibility of malfunction or an accidental discharge, and there‘fore the solicitor’s
é.rgument was improper. |

Inexplicably, the s‘tate; contends appellant opened the doof to the testimony about
how guns are fired and to the demonstration ponducted by the solicitor. ‘The questions
’ and testimony on which the 'state relies — éboﬁt a person shooting a gun with his dominant
hand or non-dominarllt“.hand _ had notﬁing to do with the mechanics of operéting a
revolver ‘énd Qﬁat action ié réquiréd tc; fnake it ﬁre. That line of dﬁestioning could not‘
possibly be c_ons"trued .fo -open the: door td Arﬂin’s_ testimony ior the - solicitor’s
dem(;nstration, neither Vof ‘Whicl:h addtes_sed what hand is used to shoot a firearm.

The state sur_nmaﬁly asserts the demonstration and closing argurﬁent was “nQvt
prejudicially »presente'd in ciosing argurr_ient,” without squarely. addreséing appeilan_t’s
prejﬁdice a‘rgument.’ ‘As set out in the épening brief, thé unwarranted assertion that “guns *
do not'accidentally‘ go_off/” went to the Véry iésue before the jury for decision — intent —
and negated the theory of the case supported by the evidence presented i)y the defenée -
that the gun simply‘,went off 1n the -back-and-forth between>appellant and Raby, either

’ thréugh being struck by Raby or through maifunction er aﬁcident._ The solicitbr’s
argument that was butsi(ic thve' evidenée Was_ clearly prejudiéiél and :likely aff@cted the
jury’s verdict.

M1 THE CUIMULATIVE'EFFECT OF THE TRIAL COURT’S ERRORS WAS SO
PREJUDICIAL THAT APPELLANT WAS DENIED A FAIR TRIAL.

~ The $tate contends appellant’s cumulative préjudice argument is not preserved.

To the contrary, each claim of error was preserved by a contemporaneous objection, and



a facet of the analysis of each claim of error is whether there was resulting prejudice. If
no single error resulted in sufficient prejudice to require a new trial, the appellate court
may determine if multiple errors, in combination, so tainted the outcome as to undermine

the appellant’s right to a fair trial. See U.S. Const. amends. V,.XIV; S.C. Const. art. I, §

3; State v. Blurton, 342 SC 500, 512-13, 537 S.E.2d 291, 297-98 (Ct.App. 2000)

(finding cumulative effect of errors warranted reversal), rev’d on other grounds, 352 S.C.

2(‘)3., 573 S.E.2d 802 (2002) (finding additional error requiring reversal); State v.

Freeman, 319 S.C. 110,' 123-24, 459 S.E.2d 867, 875 (Ct.App. 1995) (reVérsing on basis -

of combined effect of court’s errors).

The South Carolina Supreme Court has never announced a rule requiring a

I3

defendant to raise a claim of cumulative error in the trial court in order to preserve for -

appeal a claim of cumulative prejudice resulting from multiple errors by the trial court.
Here, because contemporaneoué objections were made that properly preserved each claim
of error for appellate review, the Court may review the cumulative effect of those errors

and reverse on-that basis.

 CONCLUSION

For all the reasons set out above and the additional reasons set out in appellant’s "

opening brief, this Court should reverse his convictions and remand for a new trial.
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