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| APPELLANT’S STATEMENT OF THE ISSUES ON APPEAL -

e

| Did thettrial court err in 'allowingi a witness ’who Was not Qualiﬁed as an
‘ expert to testify as to how certain ﬁrearms function‘7 :
3 Did the trial court err in allowmg an 1mproper demonstration and 1mproper

closmg argument that was not. based on ev1dence presented during the

< trial?

3\

-~ Was_the cumulative effect of the trial court’s errors, in combination; so . -

- prejudiCial as to deny"appellant aifa—ir trial_?' }

(

RESPONDENT’S COUNTERSTATEMENT OF THE ISSUES ON APPEAL

" Did the trial-court abuse its discretion when it allowed a detective, with the Clemson

‘ City Police Departme\nt to testify, without being qualiﬁed as an expert, that he was

personally familiar w1th revolvers and that a revolver would fire either ‘with one
trigger pull or. by cockmg the hammer and then pulling the tr1gger‘7

Did the trial ‘court. abuse its discretion when 1t allowed the State to argue at closmg

- that guns do not acc1dentally discharge and to brieﬂy demonstrate the types of trigger :

. pulls that the detective with the Clemson City. Police Department testiﬁed would '

, ev1dence7

discharge a revolver where both statements were supported by properly admitted

oo

- Did Appellant'argue‘or invoke the _cumulatiVe error doctrine argument at any time -

" combined review?

“before the trial court, and does the doctrine apply IWhere_ no errors exist for a

{

iy



STATEMENT OF THE CASE

The Prckens County Grand Jury 1ndlcted Appellant J aron- Lamont GlbbS for the. August
1, 2015 murder of Robby Porter and for possessron of a weapon durrng the commlssmn of a '.
vrolent crrme (R pp l 4) Druanne White, Esqurre and Ashlea Whlte Esqulre representeds ‘
) Appellant on the charges Assrstant Thrrteenth C1rcu1t Solrcrtors Brand1 Hrnton and Br1tn1-
~McCall prosecuted the case. (R p: 7) | : SR | | -

The Honorable Let1t1a H. Verdrn pre51ded over Appellant s trial which began w1th Jury

'selectlon on September 18 2017. (R. p. 8). Four daysr later the jury convicted Appellant- of o

murder and the weapons charge Judge Verdrn sentenced Appellant to 35 years for murder and a» :
concurrent ﬁve years for the weapons charge each wrth credlt for 780 days t1me served. (R p
c 510 11nes 11- 23) By and through tr1al counsel Petrtloner served a notice of appeal the day after'

'v.sentencrng (R . IV)



STATEMENT OF FACTS

.' Hunter Raby, Robby Porter and Kalyn Meaders were going to the lake on August 1,-
12017, when they contacted Appellant Jaron Grbbs to buy some marljuana (R p 28 hne 9 - P
l -\':29 lme 6) Hunter drove Robby and Kalyn in hlS wh1te Ford Explorer (R p 28 llnes 14- 20)
Kalyn sat in the back passenger seat behrnd Robby, her husband and hrgh school sweetheart (R
p: 26, line 20 - p 28 llne 21) The partles all in thelr twentres met near Abel Road in’ Clemson

~(R p- 29 llnes 10 13) Appellant gave Robby some weed and Kalyn saw Appellant and Hunterv |

. trade “some klnd of plllS » (R p 29 l1ne 24 = p 30 lme 6) Money exchanged hands as well (R

| . 30 lrnes 7 8) After the transactron the Explorer parted ways from Appellant and its .

~'occupants werghed the marrjuana they had JUS’[ purchased (R p 30 lmes 11 21) Bel1ev1ng they_ N

m;'had been shorted .the frlends in the Explorer retumed to the place where they bought the' o

- marijuana to look for Appellant and saw h1m in a Chrysler (R p 30 llne 24 p 33 line 20; R :

B p 85 lme 22 p 87 lme 5; R p 87 lmes 8 25) The boys in the Explorer made contact w1th
Appellant on the phone and began followrng h1m (R p 33, llne 23 p 34, line: 22 R p. 54‘_ :
 lines 14- 15). o | o '

Accordrng to Hunter they got Appellant on the phone and trred to reason w1th h1m butl‘v-

anger ensued as the phone calls wore on. (R, p 89 11nes 3- -22). They got to a stop srgn at a four-
way stop at - Issaqueena Trarl and Cambrldge Road in, Clemson (R. p 141 llnes 22 -24).. -

. ‘Appellant exrted the front passenger seat of the Chrysler walked behrnd the Chrysler and_

' walked rrght up to the drrver s side w1ndow of the Ford Explorer (R p: 35, hne 12 p 36 lme.» S

¢ 8) Appellant pulled a gun at the drrver s srde w1ndow where Hunter was seated (R p 36 llnes
9 12) Hunter had the Explorer 1n park (R p 102 lrnes 13 22) Appellant put the gun 1nsrde

' Hunter s wrndow yellmg and tellmg Hunter he had messed up and “was really close to losrng o



[hlS] life over 1t (R p. 91 lmes 2 13) Hunter recalled Appellant held the gun a srlver revolver
of average length in hrs rlght hand along the left s1de of Hunter s face (R p. 91 hnes 16 22; R.

p. 113 hne 18 p..114, llne l4) Nobody else had a‘gun (R p 36 hnes 22- 23) Hunter testlﬁed,

that as Appellant threatened h1m Hunter used both of h1s hands to push the gun up but did not L

put his ﬂngers on the trlgger R p 93, hnes 3 16) “The gun goes off ” (R.p. 95, llne 7) Kalyn‘ -
'could not see the gun from her seat and only reallzed what 1t was after it ﬁred (R p 36, 11ne 11 -
p. 37, line 9) Kalyn testlﬁed that she assumed that Hunter sw1ped the gun away (R p. 52 llnes A
o 719) | |
| The bullet ﬁrst grazed the top of 'Hunter“ S head leavmg only a minor 1nJury treated with .
’* gauze by EMS (R p- 194 hnes 2 17) Robby, the front seat passenger sustalned ‘a gunshot,'
wound to the left s1de of h1s temple _]U.St above the ear. (R p: 383 llne 15 - p 385 11ne 6; R p. -
..:.388 lines 10 11) Appellant retreated to the Chrysler Wthl’l left the scene. (R. p 40 hnes 11-‘ |
' 19) Robby was unconscrous when EMS arrlved and dred at-the hosprtal the followrng day (R. p '
“ 187, hnes 7 19 R p 383, hnes 15- 18) Robby s tox1cology report showed that he ‘had b

‘benzodrazeplnes and marljuana 1n hlS system at the t1me of death (R p-: 387 lmes 9 18) A urmeﬂ_’k ‘

~ screen taken when he was admltted to the hospltal also showed posmve results for cocaine. (R p

SRR 390 11ne 22 p 391 11ne 19) The forensrc pathologlst llsted the manner of death as hom1c1de '; :

further testlfylng that the results of the ur1ne and blood screemng d1d not contrlbute to Robby s
. death R. p. 388 lmesS 14) | g

| The shootmg occurred close to, noon on-a hot sunny day (R p 42 11nes 5- 9 R. p: 140 .
llnes 8- 13) Collectlvely, three other cars were at the four way stop at the tlme of the shootlng

By (R p 143, llnes 9- 25) Occupants of these cars each offered corroboratlng testlmony at trlal o

Each w1_tness recalled berng stopped at the four-way-'lln- broad dayhght waltmg for a 51lver sedan, '

.- . . . P o L
PP AT . ‘. . . . L R o



Ca Chrysler 300 to proceed through the 1ntersect1on They each w1tnessed a .man ex1t the

i passenger s1de walk up to the drxver s 51de of the wh1te SUV beh1nd h1m and address the dnver.
| of the SUV (R p. 132 11ne 21 —p 178 l1ne 24) These w1tnesses heard the gunshot (R p. 134,
| l1ne 14; R. p. 146 lines 1- 5 R . 161 11ne 3) One occupant notlced adark satchel on the ground'.
besrde the passenger door of the s1lver sedan (R p.. 133 11nes 15 25) Another occupant ,
re.rnembered seelng a hand go’ up and down ” (R p 148 11nes 24 25) | .
o An EMT in the car w1th h1s w1fe and chlldren were stopped at the four way stop just to. :
, the left of the Chrysler (R p- 169 llnes 6 22 R P 176 hnes l9 20) He and l'llS w1fe w1tnessed
- the encounter 1n 1ts entrrety and the EMT left hrsdvehlcle to render a1d (R p 161 llnes 17 25 R -
. p. 163, hnes 1 25 R. p. 178 lmes 18 24) Her husband the EMT recalled wa1t1ng for the
- -Chrysler 10 proceed through the 1ntersect10n “when the passenger of the silver 300 he got out
., ~'_,;and he walked to the back of hls vehrcle > (R p 159 llnes 16 25) Th1nk1ng there had been al
fender bender he notrced he had a gun 1n h1s rlght hand” that looked like a s1lver revolver (R |
" p 160 hnes l 4 and’ 10 12) H1s wife w1tnessed yelhng Then she “saw the hand of the drlver
B come out and the gun went off ” (R. p.. 178 hnes 3- 22) “When the gun went off the male who

| was in the Chrysler who had shot ran back to the Chrysler and they drove away ” (R p. 178,

' ] hnes 22- 24) PI‘IOI‘ to the shot, the EMT characterlzed the 1nteract1on between the drlver of the

l

SUV and the passenger of the Chrysler 300 as “an argument” and “a heated d1scus51on” lasting P

“between ﬁve and ten seconds ” (R p 160 l1nes 23 -25). He w1tnessed the man on foot “thrust i S

4h1s r1ght arm 1ns1de the vchlcle w1th the gun and heard the gunshot (R p- 161 11nes 1 3) Then,’ B

_ the man on foot “qulckly retreated back to- l’llS vehrcle and they drove off.” (R. p 161 11nes 4 5)

Law enforcement arrrved and processed the scene led by Detectrve Arﬂln (R p. 201 .

lines 1 24) One ofﬁcer collected Hunter s hat as ev1dence because 1t “had a hole somewhere in -

’ . - .
ST e
e I .




the top of 1t from where he had been shot . .(R p. 205 lmes 1- lO) Law enforcement also

" collected the latex medrcal gloves given to Hunter by a ﬁrst responder at the scene (R p 207

line 22 - p 208, 11ne 10) They conducted gunshot re51due (GSR) test kits on Hunter 's hands and .

face (R. p. 205, lines 20- 15) The GSR tests tested negatlve as to Hunter’s face, but his hands
: tested posrtive for three particles of GSR -one partlcle consistent wrth GSR and two' particles -
assocrated with GSR. (R p 265, lmes 21 22 R P 269, lines 2-8). Hunter’s hat and gloves were "
| not tested for GSR as law enforcement found the results from hlS face and hands more probatlve _
than any item he.may have worn. (R. p. 274,.__.lines 12-25). / |
| ) ’».Law/enforcement did not have to waitlong to develop a»suspect because the' driver of the v
Chrysler 300, Autum‘n' Gilstrap, went to the pohce station, g‘ave an oral and written statement

-and consented toa full search of the vehicle and within hours of the shooting (R p. 276 lmes 2-(
9 R p. 291 lme 14 - p. 292 hne 10) Her car contained no weapon or other ev1dence of the
shooting other than potentlally an empty cigar package located in the passenger door (R P. 213

line 24 p. 214 line 8). A GSR test conducted w1th consent from Autumn tested positive for one
particle of GSR R. p. 275 line 23 —p. 276, line 9) Autumn explained to law enforcement that |
Appellant contacted her that day and asked for a ride to Atlanta (R p 293 “lines 5- 7) ‘She |
agreed, p1ck1ng up Appellant at Curtis Circle in. Clemson (R. p. 292, lines 11—15’).<As soon as

Appell'ant got in her car, she noticed a White Ford SUV trying to prevent them from leaving. She

, got around the SUv but observed that 1t kept followmg her. (R P 293 line 8 p 294 lme 18)‘ o

" Appellant told her to keep dr1v1ng as he answered a number of phone calls. (R. p 294 l1ne 19 -
p 295 line 6). They got 1 to the four-way stop about five minutes’ later and Autumn remembered
the SUV belng right behind her. (R p. 295, lines 14- 25)

' According to Autumn Appellant got out of her car and walked to the SUV w1th his own, 2

¢



o weapon (R p 296 lines 4 23) She w1tnessed Appellant yelhng in exchange w1th the people in L

.the SUV and eventually saw h1m hold1ng the gun w1th the barrel pointed towards the SUV’ :

w1ndow (R p: 297 l1nes 6- 24) She notrced that Appellant s hand was 1ns1de the SUV heard the . 3

gun go off and watched Appellant walk back to her and get back into the Chrysler (R p. 298, o

. lines 3- 17) She did not see the gun when Appellant got back n: her car, but she d1d see h1m with .
v a brown satchel whrch he had when she plcked h1m up (R p 298 hne 18 - p 299 llne 1)

_Nobody called 91 1 Appellant told her to dr1ve off and explalned to her that the gun went off and : '

. hit thie top of the roof of the SUV (R p 299 l1ne 4 p 301 lme 7) Autumn took Appellant to,x*;

7

. meet some other people at Greenvrlle Hospltal and dechned to drlve Appellant to Atlantai, ;
“because [she] was unsure of what really happened ? (R p 302 11nes 3-24). Autumn then drove :
B ':_drrectly to the Clemson POllCC Department (R p 303 llnes 15- 19)

At trral it was. undlsputed that the Explorer Hunter drove contamed over 250 pills and-

: f_other substances (R p 64 llnes 2 10 R p 96 lmes 3 12 R; p 363 l1ne 25 p 364 line 2) o o

Kalyn and Hunter also testrﬁed that they fabrrcated the1r 1n1t1al -version of events to law

: enforcement when they told the officers. that Appellant had robbed them a few weeks prror to the , o

' shootmg and owed them money (R p 49 lrnes 1- 7 R p 80 l1nes 4- 10 R p 106 hne 6 p!‘ .

.108 line 8) Hunter test1ﬁed that they wanted law enforcement to “focus on ﬁndlng” Appellantﬂ

.. 's0 they d1d not 1n1t1ally tell the ofﬁcers that they challenged the outcome of a drug deal wrth : -

, "-Appellant prlor to the shootlng (R p lOl l1nes 3 21) Detectlve Arﬂln testlﬁed that nelther’

Hunter nor Kalyn appeared under the 1nﬂuence durmg the processmg of the crime scene and .

S ".takmg of statements (R p- 334 hnes 8- 22) f 'l .

Appellant test1ﬁed at tr1al that he asked Autumn to p1ck h1m up and take h1m to Atlanta o

;so that he could spend tlme w1th a female frlend who was also a dancer (R p 403 llne 3 - p:

N sl



. 25). .‘ :

1.

N -404 hne 8) He carrred with h1m a. brown satchel wrth clothes he packed for the weekend tr1p(
and a gun he had purchased for protectron in the clubs where his. female frlend danced (R p-

406 lrnes 1 19) He purchased the gun w1th a box of ammo and kept both in hlS brown satchel

| R. p. 426 lines. 20 24) Appellant testrﬁed that he owed Hunter and Robby money. from a bet | |
made durmg a socral hangout wrth them a few weeks pr1or (R p. 401 lrnes 1 24) About the
Atrme that Autumn plcked h1m up that day, Robby began callrng him and askrng him to settle up ..
. an unpald bet (R p 404 l1nes 12 19) Appellant testlﬁed that he explalned to. Robby and Hunter

that he was on hrs way to Atlanta for the weekend and would pay him when he got back 1nto |
' f“ltown but that Robby would not take no for an answer (R p 408 lrne 2 p. 409 lme 22) He |
explamed that Hunter and Robby were becomrng upset as the1r phone calls went on and that they
began- follong Appellant and Autumn"‘close behind.” and ‘faggressively.” (R. p. 408, lines 17- '

Appellant stated/he got ‘out of the car. when Autumn stopped at the four way' “to try o

giVe them the gun “for payment ” (R p. 410 lmes 2- 14) Appellant testrﬁed he belreved the gun

“was unloaded- and that they would take it and leave him alone. (R p 410, lines 17 22) Appellant‘
testlﬁed that he held the gun in hrs left hand h1s non—domrnant hand by the grip wrthout his -
ﬁnger on the trrgger (R P. 410 lrne 24 p 411, 11ne 25) Accordrng to. Appellant he - pushed the

gun inside the car 1n front of- Hunter s face: and Hunter pushed the gun back out. Thrs process

repeated 1tself and, on the second push 1n51de the car the gun went off (R p 412 lines 9 25). 7

o Appellant testified he had no 1dea anyone had been h1t wrth a bullet and he retumed to Autumn s‘,:, :

lcar and told her the bullet hit the roof and no one was hurt (R p. 413 lines 1- 24) He put the gun‘,
| -back in the brown satchel before he got back 1nto Autumn s-car. (R p 417 lrnes 11 -16).

Authorrtres prcked up Appellant two days later in Atlanta He walved extradrtron to South '

7 f.. ,,
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Carolina. (R. p. 414, lines 3-11). No gun was recovered in'connection to the incident. (R. p. 214,

e

R

Chnes6-18). .
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ARGUMENT
I. . The trial court did not.abuse its dlscretlon in allowlng Detective Arflin to" provide
limited testimony that he was personally familiar w1th revolvers and that a revolver

~ would fire elther w1th one trlgger pull or by cocklng the hammer and then pulllng d
the trlgger : . LT _ . S :

,7 A. Standard of ReV1ew |

S . R - B w '7:.; K ’ . \ .

,‘.‘Th‘e' ‘admission or exclusion ‘of evidence -is a matter within-the trial court’s sound
. L . - . Yoo - ( . P . . . ‘,r R .

: discretion ‘and ‘an appellate court 'rn‘ay. 'only disturb a'ruling admitting or'excluding evidence i

upon a showmg of a manrfest abuse of dlscretion accompamed by probable prejudice ” State V.-

Commander 396 S C 254 262 63 721 S E. 2d 413; 417 (2011) (quotmg State V. Douglas 3691 s

'S C 424 429 632 S E2d 854 847 48 (2006)) “An abuse of dlscret1on occurs when theb-l"

conclus1ons of the trial court e1ther lack ev1dent1ary support or are. controlled by anerror of. law

‘ State v, Pagan 369 S C 201 208 631 S E 2d 262 265 (2006) “Generally, appellate courts w1ll o

not' set aside convrctions due to 1nsubstant1al errors not affecting the result ” Id .at 212, 631 .

SE2dat267 T o

B. Admissibility of Arflin’s Lim_it_ed' _"l"estimony.'Premised.Upon Rule 701, SCRE
. “Lay witnesses'- are permitted 'to' offer te'st-i'rnony'in the form of opinions .or inferences if -
4 , .v"the opimons or 1nferences are rationally based on the w1tness perceptlon and w1ll aid the juryin’: -

, _understanding testimony, and do not requ1re spe01al knowledge” Sl(lll experience or tralning‘

: State . Douglas 380 °S.C. 499 502, 671 SE2d 606 608 (2009) Rule 701 ‘SCRE. Every AN

~ .person is generally competent to testrfy as a w1tness SO long as their test1mony is supported by o

- jpersonal knowledge Rules 601 and 602, SCRE In contrast “expert ev1dence is requlred where.

—a

‘a factual Issue must be resolved w1th screntiﬁc technlcal or any other spemahzed knowledge >

P . -

-' Watson V. Ford Motor Co 389 S. C 434, 445 699 SE2d 169 175 (2010) Rule 702 SCRE



e

“Testlmony in the form of an oplmon or 1nference otherw1se admlssrble is not obJectronable .
‘ because it embraces an ultlmate 1ssue to be dec1ded by the tr1er of fact ” Rule’704 SCRE

Lay testlmony need not always been devmd of. reference to prlor sk111 or. trammg in orderf

TP
N

| .to be admlssrble A law enforcement agentlls permltted to: testlfy about his knowledge as a law oo
enforcement ofﬁcer based on l’llS prev1ousobservat10ns ”? S C Dept of Rev. v. Meanaxz Inc 417 |
’S C 639 658 790 S E. 2d 792 801 (Ct App 2016) (perrnlttlng agent testlmony about the"
commonahty of v1deo gamlng players dlscardlng coupons of no value of thém, but ﬁndlng the '
Ch _(agent s spec1ﬁc mterpretatmn of 'verblage on a beverage hcense outs1de the bounds of
| perm1ss1ble lay op1n1on testlmony) A layperson can testlfy about hlS -own specral knowledge'
and experlence in the dally operat1on of a technlcal 1tem such as a machlne absent any expert o
jqualrﬁcatlon Small v. onneer Machmery, Inc 329 S C 448 468 69 494 S E 2d 835 845 (Ct '
‘«-':‘App 1997) (ﬁndmg a lay w1tness could offer his op1n1on as 'to what caused a. machme to- N
‘ malfunctlon because hlS ‘oprmon was b‘ased upon hrs,obseryatrons and pe_rceptlons as thc [daily]
o operator of the machlne). Our ASupreme.Court“-’;has also .fo'und":'it z‘unnecessary”. for a forenslclj
'1nterv1ewer to. be qual1ﬁed as an expert w1tness“ rullng admrssrble lay testlmony concernmg the -
estabhshed method ut1llzed to bulld rapport w1th a Chlld v1ct1m State v, Douglas 380 S C atf e
502 03 67l S E 2d at 608 (the 1nterv1ewer “testlﬁed only as. to hcr personal observatlons and»
experlences and her 1nterv1ew w1th the V1ct1m 1n [that] case” | |

Lay w1tness testlmony oversteps the bounds of Rule 701 SCRE where the lay w1tness

¢

delves 1nto the reason for its deterrmnatlon or otherw1se prov1des a technlcal ba51s for the:.! ER

E testlmony State V. Kelly, 285 S C 373 374 75, 329 S E 2d 442 443 (1985) (a pollce ofﬁcer may A _

not’ test1fy, as a lay wrtness as to the cause of an acc1dent) For example a ﬁre chref’s lay '
g testlm‘ony concernlng the orlgrn‘and 1ntent10nal‘1ty' of_ a fire ,h‘as ‘beenjfo'und._ to;rmperm1551bly‘;f

L0




: reach beyond “hls d1rect observatlons and 1nstead requ1re expert qual1ﬁcat1on due to the op1n1on '

needlng spec1al knowledge skill, exper1ence or - trarmng to be properly made.” Fowler v.

Natzonwzde Mut. Fire Ins. Co 410 S. C 403 409 764 S E. 2d 249 252 (Ct. App 2014) (quotlng‘

- Rule 701 SCRE) reh’ g dzsmlssed (Oct 24, 2014) State V. Westmoreland 421 S .C. 410 420 )

'807'S.E.2d 701, 706-07 (Ct. App.'20l7) (coroner offered 1mproper lay»oplnlon under Rule'

701(a) SCRE where op1n10n rendered “was based upon rev1ew of the percept1ons of

others”) reh gdenzed (Dec 14, 2017)

Over Appellant s obJect1on Arﬂrn test1ﬁed that a srngle act1on revolver has a hammer_ .

e

_ "that must be ‘cocked in order to pull the trrgger and fire the gun (R p. 356, lmes 5- 19) He

testified that a double actlon revolver only requ1res “a long, heavy trrgger pull” to fire the gun B

(R p. 356, 11ne 20 p 357 llne 1). The court allowed the test1mony in l1m1ted fashlon based

| upon Arﬂln s testrmony that he understood revolvers (R p. 355 llne 19 p. 356 llne 11). In ‘
- this case, the trial court did not abuse its drscretron when it allowed th1s l1m1ted lay test1mony'_'

- because, on this record, it was‘ unclear .whether Arﬂln s exper1ence_rw1th reVolvers' 'wa‘s derived— '
| from anyth‘»ing other than his personalx observation and experience "(R. p. 356, line 4 —p. 357, line-

. Arﬂln test1f1ed that he was, fam1llar w1th ﬁrearms;and revolvers—both personally and ,

' } profess10nally (R p. 338 l1nes 8 16 R. p. 355 lines 4 6) Arﬂln had earher demonstrated

e

: famll1ar1ty with revolvers when he test1f1ed w1thout obJect1on that he would not expect t0 ﬁnd

~

' was. the case. (R p. 338, llnes 17 19) Arﬂln ult1mately offered test1mony that he was famrhar

with both single- act1on and double actlon revolvers and that he ﬁres weapons (R p 355 llnes

‘ 4-13., R. p. 357,‘l1nes‘2-7).

e
oo

As defense counsel polnted out in objecting to Arﬂln’s testimony, counsel was not aware

. el
11 :

— shell casrngs when deallng with a- revolver——ihe did not offer techmcal testlmony as to. why that ;

S



-

'~ and ‘Arflin d1d not test1fy that he recelved tra1n1ng on revolvers as part of his employment as‘a.

SR

, law enforcement ofﬁcer (R p 356 lmes 2 4 (“I’m not aware of any officers that are tralned on
‘L revolvers There are semi- automatlc weapons and rlﬂes ”)) Though the State pomted out in 1ts¥
argument to the court that Arﬂm was famlhar w1th revolvers as an ofﬁcer the State d1d not -+

o quest1on Arﬂm in terms of tra1n1ng rece1ved but rather 1n terms of general famrharrty 'with that’

-l

g type of ﬁrearm (R p. 355, l1nes 4 22) Arﬂm never testlﬁed that he recelved any partlcular type‘l‘ :
of trammg, in ﬁrearms or otherw1se 1n order - to,be employed as a detectlve w1th the Clemson' ’
.-Clty Pohce Department (R P. 330 llne 17 p 331 lme 5) Further Arﬂm s testlmony d1d not. |
reach to any technlcal bases explanat1on or more 1mportantly, any 1nference oplmon or. even -
an 1dent1ﬁcat1on of the type of gun that may have been used in the shootmg in this case. Thus

- Arﬂln $ l1m1ted testlmony concermng how he ﬁred smgle actlo'n and double actlon. revolvers was.
. . RS .

' perm1551ble lay testlmony relatmg to personal not spe01ahzed experlence S C. Dept of Rev V.

Meenaxz Inc supra Small v. onneer Machmery, Inc supra Statev Douglas Supra e

C. Harm1eSSness(of Detective Arrﬂin"s'Limited Testi’monv R

. Even if wrongly admltted by the tr1al Judge lay testlmony that overreaches the

e : e
boundarres of Rule 701 SCRE constltutes harmless error if it does not extend to “the heart of

-:5 the case.” State \ Ellzs 345 S.C. 175 178 547 S E 2d 490 491 (2001) State v Westmoreland

- 421 S.C. at 421-22, 807 S E. 2d at 707 08 “A harmless error analy51s is contextual and spec1ﬁc

' to the c1rcumstances of the case the materlahty and prejud101a1 character of the error must be e

v

-determmed from 1ts relatlonshlp to the entire case. Error 1s harmless when it could not reasonably ’

‘, have affected the result of the tr1al [ State v. Westmoreland 421 S C at 422 807 S E. 2d at 707

- (quotlng State 12 Reeves 301 S C 191 193 94 391 S E 2d 241 243 (1990)) The factors to be

12



" considered in a harmless error analysis ificlude “the importance 'of the witness’ testimony in the
“prosecution’s case, whether the testimony Was cumulative the,-:presence or absence of evidence ‘

| orroboratmg or contrad1ct1ng the testrmony of. the w1tness on mater1al pomts the extent of

Cross- exam1nat10n otherw1se perm1tted and of course the overall strength of the prosecutlon ]

- case.” State V. Mzzzell 349 S C 326 333 563 S E 2d 315, 318 (2002) (quotrng Delaware v. Van 1

Arsdall 475 U S. 673 684 106 S Ct 1431 (1986)) The Court should uphold a conv1ct10n if it

‘determmes beyond a reasonable doubt the error complarned of d1d not contr1bute to the verdlct

obtamed Chapmanv Calzforma 386US 18 24, 87 S Ct 824 828 (1967)

Even if thls Court were to ﬁnd Arﬂm s testlmony requlred spec1al knowledge sk111

: exper1ence or tralmng falhng outs1de the bounds of permlssrble lay testlmony, Arflm offered no

'opmron or 1nference constrtutrng reversrble érrot. Rule 701 SCRE At 1ssue was the intent with

wh1ch the gun ﬁred (R p 501 lme 13 -p. 506 lme 10 (]ury 1nstructrons on. murder 1nvoluntary- :

: manslaughter and defense of accrdent)) Arﬂm testlﬁed that there were two types of trigger pulls
~apphcable to the d1scharge of a revolver (R p. 356 line 13 - p. 357 11ne ). But in th1s case,’
' -Arﬂm ] test1mony lacked any preJud1c1al effect because it lacked relevance to the issue before

_ the j jury’s ult1mate determmatlon No one contested that the gun dlscharged And the type of

ﬁrearm was not at issue, 1nclud1ng whether it was a double actlon or single actlon handgun Law
enforcement recovered no gun in connectron 0. the 1nc1dent The State presented no ball1st1cs

evidence concemmg the or1g1n of the ﬁred bullet The general type of gun was essent1ally

und1sputed at trral Appellant 1dent1ﬁed 1t merely as’ a “prece of Junk” and other eyew1tnesses .

1dent1ﬁed 1t as a srlver revolver. (R p. 57, lmes 17- 25 R. p.- 91 lines 21-22; R. p 160 lmes 10-

12 R p 426 llne 19) At most Arﬂm offered background 1nformat10n relevant to the

\
eyewitness” identification of arevolver.

13



C a4, 807 SE. 2d at 708-09.

L 3/
: f

Arﬂln s testlmony further d1d not address any actlon test1f1ed to by any wrtness and :

- accordlngly d1d not offer an 1nference or op1n1on ‘on the events resultmg in the v1ct1m s death. (R
p. 356 l1nes 13 p 357 hne 1) Appellant testlﬁed that he d1d not have hls ﬁngers on the tr1gger‘
~and that the gun ﬁred as he and the dI‘lVCI‘ of the Explorer engaged 1n a face level shov1ng match - |

w1th the gun (R p 411, hne 16 D- 412 11ne 25) The drlver of the Explorer l1kew1se test1ﬁed;' "

he engaged ina reﬂex dr1ven shovrng match wrth Appellant over the threatenlng presence of the

‘gun in h1s face (R p 91 l1ne 5 — p 93 hne 16) Even if erroneously offered through a lay'

.w1tness Detect1ve Arﬂln S testlmony d1d not prejudrce Appellant because it d1d not speak to the

LR

S

ilntent'of the actors.at the scene of the shootlng and therefore could not constltute dlrect ev1dence S

‘;tendrng to show Appellant s»gullt or 1nnocence for murder See State V.. Westmoreland supra at



i

‘ 1L . The trlal court dld not abuse 1ts dlscretlon when 1t allowed the State to argue at .~

‘ closing that guns do not accldentally dlscharge and to briefly demonstrate the types
of trigger pulls Detective Arflin testified would discharge a revolver, because both B
.arguments were supported by properly admltted ev1dence ,

A, Standard of Rev1ew . o

' “A tr1al Judge is vested w1th broad dlSCI‘CthI‘l in: deahng w1th the range of proprlety of ‘

clos1ng argument and 0rd1nar1ly hlS ruhngs on such matters w1ll not be dlsturbed ” State V., .

Northcutt 372 S. C 207, 222 641 SE2d 873, 881 (2007) A prosecutor s statement durmg |
closmg argument is 1mperm1551ble if. determlned to have “by . 1tself S0 1nfected the trial with
unfa1rness as’ to riiake the resultlng conv1ct1on a den1a1 of due process ? l)onnelly V. -

| '»l':DeChrzstoforo 416 U S 637 643 94 S. Ct. 1868 1871 (1974) “The appellant has the burden :

: of showmg that any alleged error 1n argument deprlved h1m of a fair tr1al ? State V. Northcutt

_supra. “An appellant must prove both gn abuse of dlscretlon and resultmg preJudlce to warrant
'reversal ” State V. Navy, 370 S. C 398 412 635 S. E 2d 549 556 (Ct App 2006) aﬁ"’d in part

rev d lnpart on other grounds 386 S C 294 688 S. Ef2d 838 (2010) L

Y BRI )

Moreover any excerpt of the Stateﬂs closmg ex1sts as | one momentm an extended trlal no
Donnelly v. DeChrzstoforo 416 U. S 637 645 94 S.Ct. 1868 1872 (1974) Accordmgly, a court
,, .¢must conduct an ' exarn1nat1on of the entlre proceedmgs in context Id at 643 94 S Ct at 1871 '
State V. Northcutt, supra t“\lVe must review the [clos1ng]= argument 1n the context of the entire

Ee,COrd”) - . AN L .

B The State Conﬁned 1ts Closmg Argument to Ev1dence in the Record and Permlsmble“ g
Inferences Therefrom ' . . ‘

“Sohc1tors are bound 108) rules of falmess in the1r closmg arguments ” State v Northcutt _

supra at 222 641 S E2d at 881 The closmg s “conterit should stay w1th the record and

.reasonable 1nferences to 1t ”? Humphrzes v. State 351 S C 362 373 570 S.E. 2d 160 166 (2002)



o

The State S closmg must not appeal to the personal b1ases of the Jurors nor should it “be'
calculated to arouse the Jurors pass1ons or. prejudlces 7 State V. Copeland 321 S .C. 318 324

'468 S. E 2d 620 624 (1996) Even 1f a prosecutor s closmg argument appears aggress1ve on

R the face of the record before the appellate court the closmg should be upheld so long as 1ts

/ . 4‘

assertlons he in drrect response to the defense presented at trral State v. Navy, supra at 414 635 L

SE2dat557 R T

Over Appellant’s ‘ob'jecti'on‘ the State argued.in a b'riEf dernonstration that the trigger on F.
s . . v \ . ) /v

‘ the gun would have had to have been pulled “for - thrs gun to go off because guns do not': '

vy )11

accrdentally go off L (R p. 445 line 22 p 447 lrne 3) Appellant argued that the statement

e 'concemlng accrdent was not supported by facts in evrdence (R p 446 llnes 7 15) The tr1al

court allowed the statement “1n a llmlted fashlon & (R p 446 hnes 16 18). Appellant re- ralsed '

: 'thls objectlon in its post trral motlons quallfyrng 1t by statrng that “the demonstratlon in the. Co

. closmg argument [was not based upon] rehable facts 1n the evrdence " R.p. 512 lrnesl 12- 15) ‘

The tr1al court ruled that “the demonstratlon wh1ch lasted all three maybe seconds three to ﬁve -

B

- V‘ seconds did not go beyond the scope of what would _]U.St be argument by counsel ” (R p. 513 :

.....

' ‘attorneys sald was' not ev1dence 1n the case ” (R p 512 llnes 22 24 see R ‘p. 17, 11nes 14 20)

The prosecutor s closmg argument that guns do not acc1dentally go off” derlved d1rectly

: from properly admltted evrdence as d1d the argument about the trlgger pull (R p- 429 hne 10 w

l

P 453 hne 2). Appellant malntarned that the gun 1nvoluntar11y dlscharged as he offered it fo the" o

vdrrver of the Ford Explorer 35 payment for a bet (R p 411 lme 16 P 412 hne 25 R P 441

.-ffllnes 14 25 R p 465 llne 18 - p 469 hne 16) Moreover the demonstratlon 1tself however

!

brlef pertalned d1rectly to the properly admltted testlmony of Detectlve Arflin, who had earller g



4 testified that he was famrlrar wrth revolvers and that one of two types of trrgger pulls applred to
that type of gun (R P 356 11ne 13 - p. 357 line l) To th1s end .the prosecutron s closing |
contalned no 1mproper speculatron nor extrapolatron from facts in" evrdence See State v. .
Copeland 321 S.C. at 325,468 S E 2d at 625... |

Nor did the 'argument render the trial funda'mentally\unfair.'zlDahnelly 'v‘ DeCh.ris't‘oforo' -
supra “A sohcrtor has a rlght to state his vers1on of the testrmony and to comment on the werght

. to be given such testlmony ” Humphrzes V. State 351 S.C. at 373 570 S E. 2d at 166 (2002) The

ev1dence at trial 1nd1cated that the gun drscharged durmg the exchanges testrfied to 1n conﬂrctrng |

manners by Hunter Raby-and Appellant and corroborated by. eyew1tnesses at the four vvay stop.

(R. p: 91, line 5 p. 93, lme 16 R. p. 161, lines 1- 5 R. p. 178, llnes 18:24; R. p 297 l1ne 3'—p.

| 1298, line 13; R p 411 line 16 p. 412, line 25). Given this testrmony, the prosecutron s closrng
4 ’argument cannot be found to have prejudrced Appellant when cons1dered “in the context of the '

~ entire record > State v. Northcuttl supra The State S closmg argument focused on the premlse

b _that Appellant’s exit from his vehlcle and his repetltrous pushrng of the barrel of the gun into the

'_ drr_ver s side vvrndow of the‘ Explorer, along with his actlons-followrng the dlscharge of the gun,
indicated an intent to kill, a’n.absence of accident, anda series of 'unlawful acts. (R p; 430, line’ 6 -

. —p. 433, line' 19; R. . 436, line 13 — p. 452, line 18). 'This.vvasparticularly clear from the =

! The State had earher argued without Ob_]CCthI‘l that the. gun was a revolver and that Detectlve
testified that a revolver either had to be cocked before ﬁnng or that ithad a long handle tngger ‘
. (R.p. 442; lines 18- 25) ' ; : »

2 Appellant appears to acknowledge that his preJudlce argument on this i issue derrves from the
_ presupposition that the trial court erroneously admitted Detective Arflin’s testlmony concernmg
' the pullmg of the trrgger (Br of App at 18)

3¢ Even 1f you beheve hlS story that he was try1ng to g1ve him payment for a gun, you do not

pay somebody with a gun by porntmg it in their face. So'the law of accident does not apply.” (R.
p. 431, lines 17-21). « . Jaron Gibbs had no just, cause to get out of that car and put a.gunin
X - 17

/ g : . . . . v‘._< .'/,’



- State’s rebuttal closmg (R p 490 lines 11 24) It is reasonable to 1nfer and thus perm1551ble to:' -. L

: e .
argue that the d1scharge of the gun 1ncluded the pullmg of the trlgger Humphrzes Vi State supra o

: (content of closmg must be w1th1n record and reasonable 1nferences therefrom)
Furth’ermore -demonstratrons- durlng closmg argument whlch are supported' by the:

ev1dence at trial are not in, and of themselves prejudlclal durmg closmg argument State Vi

: Brzsbon 323 SC 324 332 474 SE2d 433 438 (1996) (sollcltor conducted perm1551ble T

)

demonstratlon w1th an axe durlng closmg) cf State v. Northcutt supra at 222 23 641 S.E.2d at -

g881 82 (SOllCltOI‘ S demonstratlon w1th a cr1b held a, mlscue requrrmg reversal of death -
| «"sentence) contra State . Cannon 229 S. C 614 618 93 S E 2d 889, 891 (1956) (prosecutor s"-A ‘
ver51on of the testlmony argued in closmg determrned to be 1nsufﬁ01ently supported by the "
evrdence and preJud1c1ally dlrected at the theory upon wh1ch the case was tned) Agam the gun .

. mdrsputably drscharged durmg the exchanges testlﬁed to in conﬂlctmg manners by Hunter Raby

~and Appellant at trlal makmg 1t reasonable to 1nfer that the trlgger had been pulled (R p. 91, -

11ne5 p 93 line 16; R p 161 llnesl 5 R p. 178 llnes 18- 24; R. p 297 lme3 p 298 lme_-'_‘ |

I2;'R. p.. 411 lme 16 ~p. 412 lme 25) The use. of a revolver durlng the shootmg was not in -
» 'dlspute at trlal Even though Appellant 1dent1ﬁed the gun merely as a plece of Junk ? other .

- Witnesses presented unchallenged testlmony the gun was a s1lver revolver (R p 57 lmes 17 25; "“ )

Lo

Hunter Raby s face He certalnly d1d it w1th the mtent of 1nﬂ1ct1ng 1nJury ? (R p 433, 11nes 3- 6)
The defendant didn’t say I trred to put it in his hand. The defendant said I pushed it in his B

face " (R. p. 438, lines 5- 7) “ . They are yellmg at each other. He says he’s holding it by. .

the gr1p Agaln he pushed it in Hunter s face. . .. twicé . . . That is the intent to kill. That’s not

an accident. That’s not a ‘misunderstanding. Thrs is the 1ntent to kill. The gun goes .off. There’s -

. been absolutely. no testlmony that there was a. struggle [or] that anybody- else’s, ﬁnger was on that
- trigger. .. .” (R. p. 441, line 14 < p. 442, line 17). .. . And he drives off. And he: goes to Atlanta .
" to-hang out with a stripper. Even after he’ recelved a phone call he did not deny thls that I think *
you shot someone. ” (R p 443 lmes 13- 16) : :



R. p. 91, l1nes 21 -22; R P 160 liries. lO l2 R p 426 llne 19)

' Part1cularly, ‘a defendant may open the door fo what would be otherw1se 1mpr0per, )
.ev1dence through ‘his own 1ntroduct1on of ev1dence or wltness exammatlon ” State . Culbreath o
A377 S. C 326, 333 659 S.E.2d 268, 272 (Ct App. 2008) “‘Once the defendant opens the door,
' the sohcltor S 1nv1ted response is approprlate SO - long as it does not unfa1rly preJudrce the
| i.defendant ” State V. Collter ‘421 S C 426 436 807 S E2d 206 212 (Ct App 2017) (quot1ng_~ '-

/\

‘ Ellenburgv State 367 S C. 66 69 625 S E 2d 224 226 (2006)) Vaughn v. State 362 S C. 163

169 70, 607 S E 2d 72 75 (2004) (“Once a defendant opens the door the relevant questlon in "

:.determmmg -1f a defendant. ] ‘rrghts were v1olated~1s whether the sohcltor s comments S0 1nfected -
the trial with unfalrness ‘as to ‘make the resulting conviction a denial of due process:”’
i ‘l(‘quotmg Doanelly v DeChrzstofora supra)) Thus, even ifa solicitor’s closmg argument is -
B determmed 1nappropr1ate 1t should not be found to denv the defendant due process so long as “it,
| .vvas responsrve to statements or arguments made by the defense ” Tappemer 12 State 416 S.C.
| l':239 251, 785 S E.2d 471 477 (2016) : N |
Here the record reﬂects that Appellant opened the door to the testrmony regardlng how "
" .“‘ the gun was ﬁred Appellant s counsel 1n1t1ally exammed a State s witness, the EMT concerning
his expenence wrth ﬁreartns 1nvrt1ng the response that he was recreat1onally tramed in ﬁrearms
and could shoot from both hlS dommant and non- domlnant hand. (R p 169 llnes 3- 15 see also.v ‘

: R . p. 173, l1nes 17 23) Appellant testlﬁed he held the gun by the grlp in h1s non- dommant hand.

‘ R p 410 lme 23 — p.-_4ll 11ne 25). ThlS test1mony e‘lrcrted by Appellant made. rlpe for the,

‘ ""State S closmg the manner 1n whrch the gun could have fired, perm1tt1ng the demonstratlon at SR

 issue. Vaughn v. State, supra at 169, 607 S. E 2d at. 75
~ Not’ only was the ,demo,nstratlon an 1n_v1ted vrespo_nse_ to. testimony ‘put forward by

- -:1,.1.:9'-: e



&

) Appellant but the State S closmg argument made no appeal to any Juror bras nor d1d 1t 1nc1ude_.-:

B

B language Wthh could be con51dered to arouse any passmn or prejudlce w1th1n the j Jury See State.
V.. Copeland supra The prosecutlon also 1mparted upon the. Jury that 1ts argument was not

- evidence, and that the Jury should only cons1der the testlmony and ev1dence that came from the -

: ‘wrtness stand (R p 437 hnes 4 14) Thus even the State quahﬁed its argument as Just that—

| argument—-and its -contents were wholly approprlate w1th1n the conﬁnes of the evidence

| ,presented and 1nferences allowable therefrom "The prosecutor s, statement that “guns do not ‘
. ’ o

- accrdentally go off” and the followmg demonstratlon dlrectly addressed the alternatrve theorres -
presented at trral; was ‘supported by or reasonably inferred from the eyld_ence, and was therefore
.not prejudicially, _preserited in fc‘losi_ng argurrwnt.‘ Humphries. v. 'Stdte; supra. -

‘:1,- ]
! RN




" III Cumulatlve Error Argument is Not Preserved and- Need Not Apply |
Appellant p031ts for thé .ﬁrst time on appeal that the cumulative effect of the trial court S. -
‘errors deprlved him of a fair trlal (Br: of. App at'19- 20) “The cumulat1ve error doctrine -
‘. provides rel1ef toa party when a combmation of errors 1nsrgn1ﬁcant by.-themsclves has the
| effect of preventlng the “party‘from recelvmg a fair tr1al and the cumulative effect of the errors '
| ~‘ affects the outcome of the tr1al ? State v. Beekman 405 S C 225 237 746 S E 2d 483 490 (Ct
| .App 2013) Spec1ﬁcally, Appellant contends that Detective Arﬂin s testlmony about the types of .' :
trlgger pulls apphcable to a revolver was erroneously admltted as lay testimony, and the State s '
' rehance on ‘~that testimony during its closing argument affected the outcome of the trial' by‘
preJud1c1ally and erroneously prov1d1ng the Jury w1th a. basm upon whlch to reJect Appellant s‘.‘
acc1dent defense (Br oprp at 20) i Y } ‘ =
As an 1n1t1al cons1deratlon Appellant"did' not arguefor‘ the invocation of the cumulative ,

error doctrme at any time before the trial court “[A]n obJectlon should be sufﬁc1ently spec1f1c to

brmg into focus the pre01se nature of the alleged error 50 it can be reasonably understood by the )

. trjal Judge ” State V. Przoleau 345 S C 404 411 548 S E. 2d 213 216 (2001) “A party need not - ., f

. use the exact name of a legal doctrine in order to preserve i, but it must be cléar that the :

‘ argument has been presented on that ground ” State v. Dunbar 356 S.C. 138 142 587 S E. 2d -

' ..‘691 694 (2003) Appellant S. post “trial motlons lacked the spe01fic1ty required to preserve any -

t

‘ obJection regardlng the cumulative error. doctrine (R p 511 line 21 p 512 hne 18) The tr1al N

court addressed the errors c1ted by Appellant 1n 1ts post tr1al motion as 1nd1v1dual bases raised 1n' .
' "support of a motlon for new tr1al and d1d not address cumulative error (R pp 512 line 19 p - .
513, line 9) Appellant did not request a’ ﬁnding as to any alleged accumulatlon of prejudlce (R

p 513 l1ne 10) Thus thls 1ssue was not ruled upon by the trial court as requlrcd by our 1ssue' o

A



preservatlon rules See State V. Beekman 405 S C at 236 37,. 746 S.E. 2d at 489 (c1t1ng State v‘
’Przce 368 S. C 494 500 629 S E 2d 363 366 (2006) (recogmzmg ax1omat1c rule that an 1ssue .-
" cannot be ralsed for the ﬁrst t1me on appeal but must have been rarsed to and ruled upon by the
tr1al Judgelto be preserved for appellate rev1ew)) “
Respondent further submlts that Appellant has not demonstrated one or more errors to o
‘quallfy this case. for reversal on thls ground “An appellant must demonstrate .more that error 1n
'order to quallfy for reversal pursuant to the cumulat1ve error do’ctrme “ rather, he must show the, "
errors adversely affected h1s r1ght to a fa1r tr1al to quallfy for’ reversal on thls ground ” State v,
Beekman supra at 237 746 S E 2d at 490; State v Datse 421 S. C 442 466—67 807 S E 2d 710,. i
t\. 722—23 (Ct App 2017) (“any errors by the crrcurt court were not prejud101al and d1d not |

S '-" combrne to affect Da1se s rlght to a fa1r trlal”) reh g demed (Dec 14, 2017) When a court ﬁnds |

no error by counsel on any clalm ralsed there can be no sum of elther error or prejudlce upon: /

!

wh1ch this Court may grant rel1ef See Umtea’ States 12 Basham 561 F. 3d 302 330 '(4th Cir. |

2009) (“When none of [the] 1nd1v1dual rul1ngs work[ ] any cogmzable harm [ ]t necessarlly'.' o

" ‘follows that the cumulatwe error’ doctrlne ﬁnds no foothold - (quotlng Umted States v.
‘ Sampson 486 F. 3d 13 51 (lst C1r 2007))) Respondent subm1ts that for the reasons dxscussed' |
:herem Appellant s convrctrons should not be reversed on any one issue and that the cumulatrve" o

' ;eaerror_ doctrlne n_eed not apply. S L —_ﬁ‘ ‘ . B ‘,
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". CONCLUSION
. A“ ' o ‘ | v v ',' ‘A ’i . . o . - " ' : ‘/
For all of the férego"ing reasons, it is respectfully submitted that this Court should affirm
the Appellant;s; conviction for‘murde_f and possession of a._weapdn‘_during the COmrﬁissio_ﬁ of a

violent crime. - -
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