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' STATEMENT OF ISSUES ON APPEAL
1. Did the Tﬁal Court err by dismissing the Slander of titlé. clair_n?
2. Did Appellant eé_tablish a priﬁa_ Vfécie‘case of slan_der of titlé? |
3. Did the Trial Couﬁ err as a matter of law in ﬁndipg that the boundary line was. still -
uncertain ahd did its ﬁndipg 4caus'e othef issues to pe tainted requiring revérsal? A
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4. Did}Respondént file the platé under a mistake of law? ‘

5. Were the filing of the platé juStiﬁed as a matter of law?

6. Did lack of insurability establish slander of title?

!

s : | .
7. Did the Trial Court err in dismissing the nuisance claim as-a matter of law?

" 8.Did the Trial Court improperly rely upon excluded evidence requiring reversal ?

9. Did the Trial court err by admitting evidence not disclosed in discovery and was

Appellant prejudiced?

~ 10. Were the Trial Court’s findings of fact supported by credible evidence 2

11. Did the Trial Court e'rr-iby iejecting Appellant’s expertv testimony as not credible?

12. Did the Trial Court err by ignoring evidence of a per se nuisance?

STATEMENT OF THE CASE

In August 2016, Appellant filed a three count Complaint to enforce a 2016

- Judgment of Dis_missai with Prejudice of a trespass action previously filed by :

Respondent. The First Count alleged that Appellant owned Lot 11, Co‘pa'hee‘View

Subdivision; that Appellant obtained a Site Plan preparéd by David Franklin, P.E. & L.S.

to have a dwelling constructed thereon; that a dwelling unit was constructed which was

‘within the boundary lines contained in the Franklin Site Plan and which became the '

A;ipellant’s principal residencé. Complaint at Paras.1-2. The Complaint further alleged
that in 2013, Respondentvacquir.ed Lot 12, and obfained a Preliminary Plat from Parker
Lanci .Surveying, LLC (“PLS”) that relied upoh an inacéuratemeihodblogy and
incorréctly indicated that Appellant’s residence enqroachéd upon Lot 12. 1d. Para._ 3&4.

The Complaint alleged that in May 2015, Respondent filed a one éount Complaint'for



trespass, Timmons v Blank, 201 5CP10-3013, alleging that a portion of Appellant’s

dwelling encroached upon Respondent"s property as shown on the Preliminary Plat.

- A‘ppellant answered 'denying any encroachment and asserting that her boundary was as

estabhshed by Frankhn Id. Para. 5.

The F1rst Count further alleged that on June 2, 2016 Respondent Voluntanly

* dismissed the earlier Complamt w1th PreJud1ce Id Para 7 Further that Respondent

shortly thereafter d1rected PLS to submit a Plat of Lot 12 (the Subj ect Plat) for approval

“to the Charleston County Planmng Comm1ss1on and the SubJect Plat was approved and -

recorded by the Charleston County RMC. Id. Para. 8. The Subject Plat contained the

identical boundary line between Lot 12 and Lot 11 upon which Respondent asserted the

previous claim for trespass. Id. Para. 9. A portion of the area shown on the subject plat

-was within boundaries of Lot 11. Id. para. 10. _Appellant’ asserted' that Respondent was

barred by res judicata from asserting any claim to the bounda_ry line contained in the

. Subject Plat. Id. para: 11. -

The Second Count alleged that Respondent constructed a concrete driveway

h wh1ch encroached upon a portlon of Appellant’s property. Complamt Para. 17. The

Third Court alleged that Respondent was in Contempt of the Judgment of Dismissal by

recording a false and misleading description of Lot 12 that violated public policy. Id.

Para. 24 & 25. Respondent ansWered.denying all allegations and asserted Four

_ Counterclaims: First- Slander of title, Second- Abuse of Process, Thjrd -Tortious . -

Interference with Contract and Fourth- Declaratory relief as to the boundary line location.
Answer and Counterclalms Para. 31 36. Appellant filed an Amended Complamt addmg a

Fourth Count for Slander of T1tle bascd upon the filing of the Subject Plat Amended

(



- Complaint, Para 28-30; and a Fifth Count for Nuisance because Respondent’s driveway

B was elevated above Appellant’s yard ‘which caused rainwater to excessively pool on

Appellant’s property resulting in damage_s. 1d. Para. 32-33. Respondent answered
de_riying all claims. Answer to Amended Complaint and Counterclaims.

Following service of the'Lis 'Pen‘dens and Complaint, Respondent moved to | _

cancel or amend the Lis pendens on the basis that it prevented Respondent from selling a -

portion of Lot 12 which was beyond the Bounda‘ry which Plaintiff claimed was

established by res judicata and not subject to the Lis Pendens. Defendants Motion and

. Affidavits. Ap'pellant oppbsed the Motion due td uﬁcertainty About the accuracy of the
. portrayal of Appellant’s boundary. 'Piaintiffs Opposition to Motion, Afﬁdavit of Edward

A. Bertele. The Motion Jud'ge’ granted the Motion and ordered that P- 18 be used to

desp_ribe the area subject to the dispute without prejudice to Appellant’s slander of title

- claims. Order of Sept 14, 201_6 at3.

| ;Fhe case was tried before the Hon. William P. Keesley on April 22-24, 2019.
By Order filed June 14, 2019, »the.Court granted Judgmen_t for Appellant on the First

Count, Declaratory Relief as to the location of the boundary line. Order at 2 .The .Slecond

\ .

Count, Trespass, was deémed to be moot since R’espdndent removed the portion of her
driveway that had encroached. Id. The Court dismissed the Third Count, Contempt, on -

~ the basis that conterhpt was a discretionary power and it. would not find that Respondent _

intended to obstruct the édminist_ration of justice. Order at 18. On the Fourth Count,’
Slander of title, the C_o{n't found that there was uncertainty about the 'boundary line.
location following the dismissal with prejudice. Order at 2,6,7,8,9,14, 17,18,19 and 20.

The Court found that filing the Subjeét Plat was a recognized méthod for resolving a



boundary line dispute. Order at page 19. The Courtlheld that the recording of the Subject

. Plat d1d affect the 1nsurab111ty of Lot 11, but that the boundary line dispute per51sted

~ following the dlsmlssal w1th prejudrce Order at 18-19. “In the Court’s view, any

reasonable person exarmmng the r_ecordsrelated to these properties after the dismissal

‘would conclude that the lo'cati:on.of the boundary llne had yet to be clearly defined.”

- Order at 20. -

On the Flfth Count, nuisance, the Court found that the construction of the

driveway'and grading on Lot 12 did not cause COnsiderable amounts of stormwater to be

cast onto Lot 11, Order at 21; that Respondent made adequate prov1s1on for drainage,

Order at 22 that Appellant s studlo was subject to ﬂoodmg due to the manner of its )

: constructron and that the rainfall events Wthh gave rise to the ﬂoodmg were
- “occasional” . Order at 22. The Court dismissed all the Counterclaims based upon failure

N
~of proof or legal 1nsufﬁc1ency Order at 23 26

Appellant t1me1y ﬁled a Motion to. Amend the Flndmgs and Alter and Amend

the Judgment pursuant to R 52(a) and 59(e), S.C.R.C.P. objecting to various -findings of

' fact and conclus1ons of law relat1ng to dismissal of the Fourth and Fifth Counts

Plalntlffs Motlon to Alter and Amend Plamtlff’s Reply to Oppos1t10n to.Motion to

Amend By Order filed August-9, 2019, the Court denied the Motlon Order A Notice of

/

Appeal was served on September 4, 2019.

FACTS RELEVANT TO THE ISSUES ON APPEAL
Attorney Jennifer Sm1th represented Appellant in the purchase of Lot 11. Tr at
page 183, line 17 19 page 186, l1ne 4-12. P-1. Although the subd1v151on Plat 1dent1ﬁed '

Lot 11 as “No Lot”, there.was a subsequent designation of it as Lot 1 150 that a TMS

4
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. number to be attached and title transferred. Tr. at page 187 l1ne 4 to page 189 line 10.

| Attomey Smith also represented Appellant in the earher case brought by Respondent. Tr

' - at page 184, line 6-13. The Answer that she filed denying trespass was based upon an

earlier survey‘ shoiying that Appellant’s house was correctly placed. Tr. at page 184, line
18-20, page 185, line 9-25; pagel 89, line 22 to page 190, line 13; P;2.' P-10. She ﬁled a
Motion for summary judgment because she 4felt the la\y was clear. Tr. at page 192, line 21
- to page 193, .line- 1 1;_P-\l3. The basis for the motion was the competing surveys.»Tr. at
page 197, line 1-15; P-13.
o On the day of tr‘ial,. after settlement ‘dis’cussions between Attorney Smith and
Respondent’s Attorney, Respondent’s Attorney said that Respond’ent decided to dismiss- |
the case. Tr. at page 198, line 22 to page 199, line 17. Attorney 'Smith:r_eplied that she
would accept a dismissal with prejudice. Tr. at page 199,‘ linev 18-19. She would not have |
agreed to-a dismissal if the onlyi thing that was resolved was not having' to. move
Appellant’s house, since there Were .other issues involved. Tr. at page‘ 230, line 21 to page
231, line 10. AttOrney Lanning did not reserve any rights with respect to the boundary
line. Tr at page 199, line 25 to page 200 line 3. There was nothing more to do. Tr.at
page 224, line 20 22.

Attorney Smith is also a title agent and authored a letter dated August 22,2016 to
‘ provide an opinion of insurability of Lot 11 because at that point it was not insurable Tr.
at page 201, hne 11-19, lme 23 to page 202, line 8 In her oplmon the recording of the '.
. Plats of Lot 12,P-17 and P-18, caused the title to Lot 11 to be uninsurable because they

were not consistent w1th the historical records Tr at page 202, line 9 to page 204, line

21; page 209 ‘line 19 to page 210, line 8 P- 2 P-10, P 20 P-27A These recordings
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| occurred after the earlier case was dismissed. Tr. at page 202, line 12- 17; page 223,

line 2-18. In order to cure this defect-, Respondent would have to quitclaim the area

L

* which she was still disputing and obtain a Release from the buy_er's.‘ Tr. at page 204, line

22 to page 2'0'5,'line, 17. This quitclajm area was identified on Exhibit P-20. Tr. at page

.232, line 12 -15 Attorney Smith provided an invoice for issuing an insurability =

) oplmon Tr. at page 205 line 21-25; P-23.

Appellant purchased Lot 11 from the builder and contracted with him to build a

house and he prov1ded a survey Tr. at page 234, hne 24 to page 235 line 1; page 235

line 2-22. P-2. Beforé the house was constructed, she went onto the lot and located the

pipes that were at the property corners. Tr. at page 235, line 21 to page 23 6, line 5. -

“Appellant was present during construction of her house in 2005 and has occupied it since

then. Tr. at page 237, line 23-25; page 239, line 10-11. There was not a lot of fill dirt

brought in'on her lot, just what was needed to fill the-building pad 'of 1000 square feet.

 Tr. at page 284, line 15-23. There was no roadway ditch in front of thé house at that time

as the basis for adding fill to the lot. Tr. at page 286, line7-l3. The fill could'not be added
to the entire lot because of the presence of wetlands Tr. at page 286, line 14-16.
' After Respondent purchased Lot 12, Appellant rece1ved a proposal from a realtor

to move her boundary l1ne based upon what Respondent s site plan showed, which she

'_rejected Tr. at page 240, line 8-21; page 241, lrne4 15 page 242, line 3- 14; P-3.

Appellant was present at the trial of the lawsult ﬁled by Respondent in June

,2016 when Respondent’s Counsel stated that he was dlsmlssmg the case with prejudice.

_ 'Tr. at page 246, l1ne 2-8; page 247, line 25 to page 248, line 3. She understood that that

case was settled in her favor as to the location of the boundary line. Tr. at page 248, line

10
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11 to 249, line 2. After the Caée was over, Respondent proceeded with construction on
Lot 12. Tr at page 250, line 18 20.

~Appellant observed the constructlon of the house on Lot 12 Tr. at page 254,

- line 17-20. She saw fill dirt bemg added to Lot 12 in December 2015 and the driveway

being installed on top of the already raised ele_Vation of the pfoperty. Tr. at page. 251, line

8 -19; page 254, line 4-5. Appellant identified various photos of the site taken during

construction whieh depic;ted the higher elevation of the driveway slab aboVe her property

and water pondmg Tr. at page 251, lme 8-19; page 252, line 13- 21 P-4A,B, C She

: ildentlfied a photo showmg the finished driveway on Lot 12 raised up about 31/2”to 47

above her property at her property line. Tr. at page 261, line 1 1-22; P41 She identified a

photo taken before Hurricane Matthew which depicts water accumulating to depth of 6”

on the 1eft‘ front corner of her Lot 11 adjacent to the driveway. Tr. at page 255, line 22 to '

page 256, line 13. P-4D. The ponding which is dépicted there occurted before Hurricane

Matthew and after construction of the driveway and'results in mosquitos and is muddy

: eVery time it rains. Tr. at page 256, line.22 to page 257, line 11.

~-Appellant is a stained-glass artiet who does all her work in the ground floor

Studi(_). Tr. at page 263, line 12-16. She produces custom glass pieces and takes them to

art shows. Tr. at page 264, line 9-21. During the entire period from 2005 until 2016,

_} rainfall never flooded Appel_lar_lt’s studio.andl she was able to carry out her normal

business activities, even duﬁ_ng the 1000-year storm in September 2015. Tr. at page 254,

line 17 to page 2585, line.3; page 326, line 4 to page 327, line 3. Since the driVeWay went. -

in, her yard floods every time it rains. Tr. at page 262, line 2-13.

)
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' Appellant’s_ entire first floor studic was flooded up to 6” during Hurricane

Matthew in October 2016. Tr. at page 255, line 4-9. She saw the rainwater running off

- Lot 12 like a waterfall. Tr. at page 255 hne 20- 23 She wasn tprepared for ﬂoodlng

. because nothlng had happened in the past. Tr at page 255, line 10 15. She 1dent1ﬁed

photos showing the waterline of 6”-7” on her foundation from ﬂoodlng caused by

| ‘ramwater durmg Humcane Matthew and inside her studro on matenals used in her

business. Tr page 257, line 12 to. page 258 line 1; page 258 hne 23 to page 261, line 5

P-4E, F, G, H. She produced records( of custom orders which she was unable to carry out

: due to Hurricane Matthew. Tr. at pag.e 269, line 13 to page 270, line 4; P-7A? B,C,D,E,

F,G.
. Her studio als'o."ﬂooded during Hurricane Irma. Tr. at page 268, line 10-15. She -

spent two days getting ready for Huricane Irma by taking all her materials off the floor

-and lower work areas and moving her truck and trailer out to the street. Tr. at page 268,

 line 10-20.That storm caused her to lose work time and tim_eto cleanup afterwards. Tr. at

page 268, line 21 to page 269, line 3. o
She identified photos including a recent one dated April 2019 depicting areas
where ﬂooding' occurs in the front corner of her property area next to the driveway every

time it rains. Tr. at page 270, line 5 to page 271 line 9; P-4K,L. Because of what

' happened aﬁer Hurrlcanes Matthew, she is on edge Tr at page 281 line 1-5. She has to

watch the weather forecast and any time there is heavy rainfall expected of 2”- 3” she has
to hookup her trailer to her truck and'take them both down the street toa higher
elevatlon to avoid being mired i 1n the mud and she must take everythmg off the studlo |

floor whrch 1s¢ major'pam Tr. at page 262 line 2 to page 263 line 9 Thrs has caused a

12



major disruption to her business. Tr. at page 263, line lQ-l 1. She had to take these
preventative measures when.the rainfall was eXpected to exceed'2’5-3”, about 10-12
| times in the preceding year, and about ten times in 2017. Tr. at page 279, line 16 to page
280, line 21. | .
Her income has been affect'ed due to the accumulation of rainfall on her property :

since the construction of the driveway. Tr at page‘265 line 9-13 She estimates that she
lost about $10 000. OO in materials that were damaged i in the 2016 ﬂooding and about
$4000. OO in income because she was not able to complete projects. Tr. at page 271 11ne
'15‘-23. She applied for rehef .from the C-rafters Emergency Relief Fund, a private
organization, due to the damages from ‘Hurr.licane‘ Mattheuv'. Tr. at page 2_66, line 25 to
page 267, line 29. P'.6A &‘P'-6B. She receivetl only $l 185.00. Tr. at page 268, line 5-9;
P-6B. She couldn’t obtain business property insurance on her stained glaSs in South
Carohna Tr. at page 324, line 24 to page 325, line 7 P-6A at page 10.

o Appellant adm1tted that her studio i 1s 1n a ﬂood zone and that she had flood
- insurance but was denied an’y coyerage for Hurricane Matthew on the basis that there was’
no “ilooding” only rainwater. Tr. at page 26‘3 line 17-20' page 264, line 2-8; page 296,
line 21 to page 297, line 2; page 3 17, line25 to page 318, line 2 She admitted that only

the bulldlng pad of her house was raised. Tr. at page 284 line 15- 23 No other dlrt was

- brought in because her property slopes in the back towards wetlands Tr. _at page 285, line

- 3-5, but water rarely comes into the rear right corner of the wetlands. Tr. at page 288
line 1-6. The photo showmg water on the left side of the driveway does not prove that
the driveway-dralns to the left since that area had not been filled in when the photo was

taken. Tr. at page 290 line 9-22; P-4C

13
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' 322 line 7-23.

o Appellant admitted that she had been asked by the buil_der.‘to allow him to do |

- grading between her property and the driveway and to remove the trees between the two

lots and that she didn t want to allow that because of rare b1rds nestlng there. Tr. at page
309 line 7 24 However Frankhn S proposal to remove trees in that same area would
only 1nvolve a couple of trees not all of them. Tr. at page3-10, line 13-25.She believed that

the.swale should be on Respondent’s property not hers. Tr. at page 321 line 12-20. She

‘ thought that the swale would only remove 2- 3 trees and the rest would stay. Tr. at page

1

R Appellant’s Counsel submitted the South Carolina Departmentof hiatural C
Resources Daily Data of the Highest Precipitation for Charleston County during a 2’4; ’
hour period in the years from 1893 to 20 18 and a Narrati\re concerning the effects of
Hurricane Mattheuv pursuant to R.v 1005, S.C.R.E. ‘Tr. at page 272, line 14 to page 273,
line 23. P-8 The Court adrnitted them into evi_dence over objection following receipt of -
copy signed by the responsible Official pursuant R. 902, S.C.R.E.. Tr. at page 449, line 4-
5; page 450, line 16. P-8A & P-8B. The Daily Data indicate_s that there uvere elei/en an
days during which rainfall exceeded 2” ‘in a 24-hour period from June 20 16 to October
2018. P-8A and P-8B. The highest daily rainfall during 2015 was 9.25” and occurred on
October3, the “'1-000-’year ﬂood”. P-8A. The highest daily rainfall in 2016 was 4.36 “ and
occurred on October 7, Hurricane Matthew. P-8A&B. The highest daily rainfall in 20‘17V
was 4. 53” on September 11, Hurricane Irma. P-8A. The Daily Data shows that there were
twenty-three (23) days between July 2005 and May 2016 when the ra1nfa11 exceeded 2”

in a24-hour period. P-8A.

14



| Dar/id Franklin is the owner of Eco Engineering, a full-service engineering
company which prol/ide's surveying. and engineering “design including stormnvater' '
- management services since 1979. Tr. at page 90, line 12-23. He is alicensed -
'professional. engineer and land surveyor in South Carolma and other states -and holds
various builder’s licenses in_ South Carollna. Tr. at page 91,.line 2-8.He has been a
licensed aneyor in South Carolina since 1980 and is experienced in civil engineering |
' inclnding the analysis of drainage sites and the costs to remediate drainage .problems.‘ Tr.
at page 91, line 14-24. In 2005, he_ provided site -plans for building r_esidentiallhomes on
three lots at the Copahee View Subd1v1510n as well as layout of the res1dences and
elevatlon cert1ﬁcates for the ﬁmshed floor elevatlons Tr at page 91,line 25 to page 92,
line 16. He prepared the srte plan for lot 11. Tr. at page 92,-11ne 23-24.-In prepanng the
initial site plan for let 11, he utilized the subdivision plat, P-27. which was unusual
because it did not contain a certlﬁcatlon for lot layout Tr. at page. 92, line 23 te 93 line
16. He prepared the site plan based only upon the subd1v1s1on plat and prlor to domg any
field work. Tr. at page 94, 11ne 3- 16 D-4. When he actually surveyed Lot 11 he found
that there were wetlands requiring the heuse to be moved and significant d1screpan01es
"between the iron pipes .in the field and the subdivision plat so he prepared a new site
plan, dated June 6, 2005, te reﬂectthe actual conditions_in the field. Tr. at page 94, line .-
17 to page 95, line 15; D-5. He found all four corners for Lot 11 indicated by an iron plpe
which is the best availab]e data. Tr. at page'-95 line 11to page 96, line 8. He found
similar drscrepanc1es on the other two lots he. surveyed there Tr at page 95, 11ne 4-10.
He also confirmed the cerners of Lot 13, which shared a corner w1th Lot 12. Tr at page

96, line 15 to page 97, line 11. He staked the corners Qf Lot 11 and knows that the house
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was,lloc_':a'ted'within the lot lines ipdicated on the site plan. Tr. at page 98, line 3-9. In*
Franklin’s opinion, iﬁvas ﬁot apprqpriaté fora s@eyof to scale-off the piat to estéblisﬁ
property corners in light »_(')f the ldcation of existihg comners. Tr. at pagé-99, line 6-12. |

Frankhn 1s familiar with the fopdgraphy on Lot 11 since ‘the “ data c_oliectqr” he
ﬁsed to perform his survey in 2005 also recbrded the lot’s ele\./atio‘n.T.r..page 100 line 22 -
| to page 101,. line 3. Based ﬁpon this data, he detérmiﬁed that groundwa%er onLot11
naturally flowed from the street to the back and toward Lot 12 and that -Lo_t 12 also
drained from front to back-toward a drainage ditch m the r-ear‘. Tr. page IOl; line 4-22. -

Af C_ounsel-’s réquesf, Franklin revjewed the current dr’ainage condition on Lot -
11 and saw tha_t,there were no signiﬁcant improverﬁer;ts since the hduse was built in 2005
that affected the drainag'e.; the ground level has been enclbéed but that wbuld not have
affected the drainage;'Tr. at page 101, line 23 to page 102, line 16. He also observed tha_t
a new house and »drivéway had been constrﬁcted on Lot 12 which'signiﬁcanﬂy .affectédv
the'>drai'nage..from front to back. .Tr. at p'age‘ 102, liné 17 to page 103, line 14. The
: drainag.e on Lot 12 now flowed ﬁdm the hpuse to the streef and acréss theﬁnev}&r driveway
onto Lot 11 and whatever stonnwéfer camé off the roof of the house also flowed onto ﬁe |
'dr'iveway. and onto Lot 11. Tr. at page 103, line 16-19. These conditions didn’t éxist
befére the construction of ‘thé improvements on Lot 12 a'nd affected the natural drainage
flow on Lot 11. Tr. at page 103, line 20-25. )

In réspdnse to Appellant’s cofnplaints aboﬁt ﬂooding on Lot 11, Franklin

| det_érmingd that the design of the driveway and the ofher Cohditions bn Lot 12 were the

cause of stormwater backup on Appellémt’s property. Id. page 106, line 14 to page 107,
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| line 2. l_n his opinion',1 the new driveway was an impe‘diment to natural flow and there
was signiﬁcant Vegetation and a higher grade at the rear causing water to .pond at the side
of the driveway until it gets high enough to discharge into the ditch. Tr. at page 104, line
1-6. Franklin found_that the driveway and drainage on Lot 12 were not in compliance
with the Charleston County Stonnwater Regulations in three areas. Franklin c1ted to. the
Charleston County Stormwater Manual page 210 that stormwater shall be controlled to -
predevelopment and/or natural grades which could be controlled by some type of
downstream structure to prevent peak flows from aland disturblng act1v1ty Tr. at page
107, line 3 to page 108, line 5.The Charleston County Stormwater Regulations were
marked into evldence. Tr. at page,l 1, line 5-22. P-27 The issues on Lot 12 could have
been corrected with proper storrnwater design. Tr. at ‘page 108, line3-7. Franklin found
that since the driveway was constructed very near the property line, water running off the-
driveway goes mto a swale along the property line and causes a 51gmﬁcant increase in the
ﬂow from what it was before the development Tr. at page 108 line 8-15. He prepared a
design to remediate the problem by installing as proper swale ex1ting at the drainage ditch
. asshownona survey prepared by Mr. Gillette. Tr. at page 108, line. 16 to pagel 11, line
4. P-20. He estlmated the costs to remove existing vegetation and create the swale was
$23 250. Tr. at page 111, line 24 to page 112 line 20. K o _ ~

Franklin de51gned the foundation for the house on Lot 11 which was in an “A”

flood zone; the house w_as elevated and it was be illegal to, enclose the ground floor. Tr. at

! Appellant’s Counsel received Franklin’s report the morning of the first day of Trial and provideditto -
Respondent’s Counsel prior to the Trial. Appellant’s offered to allow a continuance due to the
circumstances but Respondent's Counsel instead objected to its admissibility due to lateness and based
upon hearsay. Tr. at page 104, line 7 to page 106, line 1. The Trial Court aIIowed Franklm to testify. Tr. at
page 106, Ime 5-6. :
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: .page 115 ,»lilne 21 to page 1.16/, line 13. The original subdivision plat indiCates thatL all lots
“were to be filled one foot above the'roadway ditch in the front_ but that was a forrner '
CharlestOn County requirement and Lot 11 was graded one foot above the roadway |
| si_nce there was no roadWay_ditch in the front to grade above. Tr. at page 117, line 6 -12;
page 1 18.,’line 3--ll. The lot was graded, and the _houSe constructed in accorda.nce with the
‘applicable' codes and regulations in effect ini2005. Tr. at page 138, line 8-12.'Reg»arding
lris opinion as to .the,.locati_on'of a'sWalebetween the two lots, Franklin stated that the
) improvements on Lot 12 did _not_allow sufficient room to install a swale at the property
' line. Tr. at page l.3 1, line 9-16. |
B ‘Attorney Chris_Lanning represented Respondent in ﬁli’ng. a prior cornplaint for
trespass against Appellant. Tr. at page 19, line 6-18, line 21 to page 20',line 9; P-9. The -
trespass clairn was based upon a clairn of title to the affected area, as shown on a Plat
.dated March 27, 2015. Tr at page 20, line 23 to page 21, line 2; page 22, line 6-'17;. page
' .24, line 13-1 6; P-24. Appellant moyed for summary judgment and Respondent opposed
‘the motion based upon a drspute as to the method used in determ1mng the boundary line
locat1on Tr at page 27, hne l4- page 30 llne 15. P- 13&14
When the case was called for trial on June 2, 2016, Attomey Lannmg was ready -
to call surveyors to testlfy how they surveyed Respondent’s property and expected
Appellant to do the same. Tr :at paée'30, line 19 to page 31 line 9. Respondent decided to
dismiss the case with _p_rejudice after conferring with him and he did so 1n open Court. - _
Tr. at page 31, linel2 — 19. He thought that the consequences of the dismissal witlr.
| prejudice were that Respondent could. not bring an action against Appellant and asl( for

the same relief because there was no testimony or findings of fact or conclusion of law.

~..
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Tr. at page .33, line 6-10; page 34, line 14 to page 35, line §; page 37, line 18-20. A Form
Four Order of Dismissal was entered which did not contain any's'tipulations' or conditions.
Tr. at page 41 l1ne 3-16; P 16, Jo1nt Exhibit 1 Attorney Lanning had no knowledge of the
. 'ﬁhng of : any plats subsequent to the dismissal of the case. Tr. at page 37, line 1-9.

Respondent testified that she decided to settle the earher case by a D1sm1ssal

with prejudlce because she thought it was appropr1ate Tr. at page 158 llne 5- 9 She told
Andrew Gillette to file the Plats P-17 & P:18 on her behalf. Tr. at page 159 line 16 to
page 160, line l She sard that the purpose of ﬁlmg the Plat was to confirm the property
boundarles that had been used in the prior case. 1d. page 160, line 2-11. She belreves that
she didn’t g1ve up the boundanes used.ln the_ prior case based on common sense. Tr. at
. bagé 160, 1 8-52'. She admitted that the "Plat, P-17, has a quitclairn areav but the land. shown

in it was never given to anyone else, she kept it ‘herself'. Tr. at page 162, line 11-20. The
‘purpose of the dotted line on P-17 was to show the area in dispute. Tr. at page 163, line

4-1_1. She..bel_ieved that by disrnissing the case with prejudice, she 'gave'up nothing. Tr.
page 163 line. 12-18. She thought she would prefer to try to work out some other
resolut1on than for Appellant to move her house Tr. at page 164 line 6- 10. She was not .
| concedmg that Appellant was nght about the boundary because no court or ]udge
| determined where the boundary‘lme was. Tr. at page 166, line 3-6, 19-21.Despite her -
 claim of retaining all the disput'edlland, she agreed to remove a portion of the concrete
driveway that Appellant contended was encroachjng on her.property. Tr: at page 167, line
2-18. | | |

Gordon Timmons, Respondent’s Husband testi_ﬁed_that before '.ﬁling the prior

suit, he'had a drawing done to depict the land that they were offering to Appellant .
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_ consrstmg of a five- foot setback from her house. Tr. at page 395 line 15-25; page 435,
, | 11ne 3 22 P-3. P- 17 shows the same dotted line that they had offered to Appellant in the
| earlier case. Tr. at page_43_5, lme 5to page 436, line 14. Mr. Timmons told Andrew

. Gillette to file P-17. Tr. at'»page 430, line 23 to page. 431, line 4.‘ N

| When they were positionlng the house, Mr. Timmons elected to move the house to
the left, close to a_power li_ne easement because there was a boundary-line dispute 'going
on; but there was still plenty of room for a large turning driveway. Tr. at page 392 line 4- .
18 Tlmmons also adrmtted that P-17 d1d not represent what was prepared in order to |
~ enable Respondent to close title wrth the contract buyers, Mr. & Mrs. Patrlck Tr. at page
436, line 20 to page 437, lme 1. That area was a larger area not shown on P 17. Tr at
page 443, line 11 to page 444, l_1ne 5. | |

| When Respondent’s Counsel began asking Mr ‘Timmons about drainage on Lot 12,
Appellant’s:.Couns(el objected because his testimony was beyond the scope of what was
disclosed in discovery namely, knowledge of the encroachment of the Appellant’s house
on Lot 12. Tr. at page' 401, line 24 to page 402, line 16. Resp()ndent’s Counsel argued
that the- encroachment was causing Appellant’s damage and that Mr Timmons had
knowledge of the encroachment. Tr. at page 402, hne 18- 24 Appellant’s Counsel
contended the stormwater was a nuisance not an encroachment Tr. at page 402 llne25
| to page 403, line 18.The Court characterized the casting of the stormwater on Lot 1 asa.
trespass and oyerruled the 'objection. Tr. at page 403, line 15-24.

Mr. Tlmmons testrﬁed that as shown on P- 4J the land slopes away frorn

Appellant ] house toward Lot 12 and that instead of going toward her house, water on

Appellant’s srde yard should drain through a “little slough” to the woods behind. Tr. at

20



2

page 404, line 24 'to page 405 line' 13; P-4J. He said that as shown on P-4E, the driveWay"
is sloprng toward Lot 12 Tr. at page at page 405 line 14-19. He said that typlcally,

swale is installed next to the drrveway which would go down their property hne where

‘the property drops off srgmﬁcantly Tr. at page 406, line 8 — 16; P-4K Mark Strong, the |

builder was not able to obtarn Appellant ] perrnissmn to take down trees to 1nstall the

swale on their property which Appellant sa1d was her property, so they trred to allevrate

the problem by bringing the stormwater into the front yard. Tr. at page 405, llne 20 to

- page 406, line 24. Mr Tlmmons that the dnveway next to the garage is further inside Lot '

12 than the Appellant’s house Tr. at page 407 lrne 20 to page 408, hne 5.

Respondent called Mark Strong, the contractor for the house built on Lot 12. Tr.
at page 173 line 8. Appellant s Counsel objected to Mr. Strong’s testimony because hlS V
name had not been provided in drseovery and Respondent S Counsel agreed. Tr. at page
173, line 9 -22. Respondent’s Counsel claimed that his testirnony was to rebut Franklin’s
expert testimony about drainage design deﬁciencies. Tr. at page 174, line ‘-5-9
Appellant s Counsel contended that the nursance/ﬂoodlng claim had been in the case
from the begmmng and Respondent never asked for any discovery about Appellant’s

expert report, so Respondent should have ant1c1pated testimony on .dralnage and

* provided the narne of a witness who would respond. Tr. at page 174, line 10-17. Mr.

Strong was not being- offered as an expert witness. Tr at pagel74, line 21-23.The Court-

allowed Respondent to proffer the wnness ] testrmony subJect to the objection Tr at -

page 174 lrne 24- 25

Mr. Strong learned that there was a problem with the nght property line-and

couldn’t locate the house where it was shown on the site plan and had to move it
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eastward away from Lot 11. Tr at page l76 line 8 22 He d1d not 1ntend to pos1t1on the
house that way and they had to bnng\d1rt in and ralsed the house pad about one- and one-
| half feet above grade to ensure that it was sloped away from the house Tr. at page 176,
line 25 to page 177, line 10. He met w1th Appellant when they were getting ready to pour
the dnveway in order to estabhsh a swale Appellant told h1m that water was being.

trapped in an area of trees at the property line and he suggested a sol_utlon, but Appellant

wouldn’t allow it because she didn’t want any of the trees touched because of the birds:

- T at page 178, 11ne 9 -19. He didn’t go into that area except to pull out a dead tree that

had fallen on what was their property l1ne Tr. at page 178 line 19-21. He sloped the
concrete dnveway six inches (6”) down and away from the garage and house to meet
code and then flattened out and “brought the edge up to try to control water runoff so that
it would be redirected toward the road.” Tr. at page 178, line 23 to page 179, line 5.» The
driveway was not sloped toward their own property because the street 'was above the

- existing grade of both houses. Tr. at page 179, line 6-17. vHe.was there when it was -
raining and saw water flowing toward the street. Tr. at page 179, line 6-13. At the |
conclusion of his directtestimony, the Court sustained the obj ec_tion and excluded it. Tr.

| at page l82, line 11-12. |

~ARGUMENT

I.  THE COURT ERRED AS A MATTER OF LAW -
IN DIS_MISSING THE SLANDER OF TITLE CLAIM

Appellant contends that the Tnal Court erred- as a matter law by dismissing the
Fourth Count, slander of t1t1e Appellant made a prrma fac1e case of Slander of Title and
Respondent fa1led to estabhsh a defense of justification. See Section A & D. The Court

correctly held that Respondent was barred by res judicata frorn assertmg the boundary
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line she had advocated in Timmons v Blank, and Appellant’s title to that area was

establlshed as a matter of law. Respondent has not cross appealed Appellant contends

| that the Trial Court erred as a matter of law (and 1gnored its own rulmg) by ﬁnd1ng that
there was * uncertamty after Respondent agreed toa Dlsmlssal w1th Pre]udlce. See
Section B. Appellant further contends that the Trial Court erred as a matter. of law by

.. finding that Respondent was Just1ﬁed in ﬁling a plat asa legally required procedure for a
settling.a boundary dispute, a “m1stal<en bel1ef” when instead they were acting under a
«“ rnistake of law”’. See S'ection C. The Court found that filing P-17 and P518 caused a
title defect that required that Respondent qultclarm the “yellow shaded area” shown on

' the Amended Lis Pendens wh1ch that negated the slander of title claim This findlng is

~ contrary to the legal effect of its res judicata ruhng and wrong as a matter of law See
Section D.

o The standard ovf review of the Trial Court’s legal concluSions and the application
of law to the facts is al“de novo review” « This court reviews question.s of law de novo .

. [A] revrewmg court is free to decide questlons of law with no part1cular deference to

ithe trial court.” Flexon V. PHC Jasper Inc 4l3 S.C. 561 569-570, 776 S.E.2d 397 (Ct
| Ap. 2015)( citation omltted) As set forth below the Trial Court erroneously dlsm1ssed
the Fourth Count due to errors of law.
A. Respondent filed a false and derogatory claim agamst Lot 11

_ Appellant contends that by filing P-17 and P-18, Respondent pubhshed a false
‘. statement derogatory to Appellant’s title that caused special damages in the eyes of
third 'parties; '“’Wrongfully recording an nnfounded claim against the property of another

‘ generally 1s actionable as slander of title.” Huff v. Jenning‘ s, 319 S.C. 142, 149, 459
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S.E.2d 886,- 89l (Ct.App.l 995). In H_uff, a _H'usb\and sued h1s Wife’s divorce attorney for
filing 'a lien 'for Wife’s attorney's fees against property that Husband had elected to buy
from his Wife under their divorce decree. Court found that the statutory lien was -

l improper and held that the "[w]rongfully -recording an. unfounded clalm against the

‘_property of another generally is actionable as slander of title." Huff V. Jenn1an 319 S.C.

142 149, 459 S. E 2d 886 891 (Ct App.1995). The malice requlrement is satlsﬁed by:
show1ng the publication was made w1thout legal )ust1ﬁcat10n Id.

Respondent filed an unfounded claim against Respondent s title to Lot 11 by
submlttmg P-17 and P-l 8 to the Charleston County Planmng Commission for approval :
and recordmg in the RMC records. P- 17 contams ‘the same boundary line for Lot 12 '
which Respondent asserted in the earlier case which she abandoned by d1smlss1ng the
case with prejudice. P-17 does not contain the boundary line which was res judicata but
1nstead a smaller qu1tcla1m area which Respondent was willing to convey if Appellant |
settled w1th her. Therefore P-171ita totally unfounded cla1m against Lot 11. P-181i is

another unfounded claim against Lot 11 since it also contains the invalid boundar_y line.

- Huff v. Jennings, 319 S.C. 142, 149, _;159 S.E.2d 886, 891 (Ct.App.1995).
o - The Trial Court agreed that the filing of these Plats was a derogatory claim
.agamst Lot 11, Order at 18 but found that it was justified. Order at 19- 21. Appellant\
contends that the Trial Court erred as a matter of Law. See Sectlon C&D.
B There was no uncertainty about the Lot 11 boundary lme as a matter of law.
| - The Tnal Court correctly held that the Dismissal with Prejud1ce resolved the Lot

11 boundary line in favor of the Appellant’s surveyor’s determ1nat1on, based upon long ‘

standing precedent. Decision at 14-16. See Parker v. Legett, 13 Rich. 171, 173 (1861)
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( “An action of -"trespass to try title" puts the title in issue and a ﬁnding determines not

“only the issue of trespass but also of title.”); Bell V. Bennett 307 S C. 286, 292 414

S.E.2d 786, 790 (Ct. App 1991) Nunnerv v Brantly Construction Co 289 S.C. 205,

209 34_5 S.E. 2d 740, 743 (Ct. App. 1986)( “A dismlssal ‘with prejudice indicates an

adjudication on the merits Vand, operating as res judicata, precludes;.subseqnent litigation
“to the same extent as if the' action had been tried:to a final adjudication ”)( citation

| omltted) Laughon V. OBraltls 360 S.C. 520, 527 602 S. E.2d 108 (Ct App 2004)( an-

order of dlsmissal with preJudlce to Wthh the parties consented is res Judlcata acts as an
adjudicatlon on the merits). Based upon its concl'us1ons of law the Trial Court ordered
that Respondent convey a qu1tcla1m deed to Appellant to clear .any adverse title claim

.against Lot 11 that had arisen as a result of the ﬁhng of the Plat P-17. Order at 26

Despite its conclusron of -law? the Trial Court made repeated references in 1ts

Order about the-bou_ndary .line displ_ite being unresolved following- the dismissal ilwith_

’. prejudi.ce”.'Order at pages 2, 6,7,8,9,14,17,18, 19 and 20.Respondent and her'Attorney
Lanning contended‘that there were no ﬁndings;,'the dismissal order contained no
direction as to the ﬁling of any plat s0 there was no res judicata. The Trial Court rejected '
that e‘vidence as a‘de‘fense o res judic-ata' therefore it could not rely upon that same .
eyldence to finda contrary conclusron since res judicata estabhshed the boundary hne
location. The Trlal Court’s finding of “uncertamty of the boundary line location” s
inconsistent with its ﬁnding as to the effect of res judicata and . this Court need not givel
it any deference [W]hen there are two 1nconsrstent ruhngs the conclusmn of the court

~will be referred to that which is based upon a sound pr1nc1ple and the other ruhng will be

dlsregarded as surplusage ? Sandel V. State 126 S.C.1,119S.E. 776 788 (1922). The
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finding of res judieata is predicated updn a sound pririciple and_therefqre .the ﬁnd_i'ng. as to |
an uncertainty must be _disCarded'. |
| Appell_ant contends that this ﬁnding-unduly inﬂuenced the Court’s dismissal of
fhe claim for Slander Title, as is evideneed by the many times it is mentioned-in the Order
| and as the basis for its :other ﬁndidg_s. See Sec‘dons CandD. Appellant urges this Court
| to reve_rse and remand on that basis alone. Even if no outright rev:erSal is granted, this
| Court must feview de novo all the Trial Court’s ﬁndings which are predicated on this
erroneo‘us .s/t'ate of “uncertafnty about the boundary liJne”. See Sections C&D.
C. Respondent filed the plats updér a niistake of law.
| . Appellant-con‘tends that the TriaI Court efred as a matter of 1aw by finding that |
Respopdedt acted under -a rﬁistake of fact, the “uncertaipty of the boundary line” instead
of a mistake of law. This efroneods ﬁnding has impoftant legal ‘conseque_nc'es..A pa.rtyv
*can be relieved Whed he acts upder a mistake of fact, but not when he acts undera
miistake of law. Cunningham v. Cupdipg‘ham, 205, C. 317,333 (1884). The rule s
well settled that a simple‘mistake by_a party as to the legal effect of an agreement which '
‘'he executes, or as to the legal fesult of an act which he performs, is no ground for eifher . |

defensive or affirmative rélief." Minshew v. Atl. Coast Lumber Corp., 98 S.C. 8, 81 S.E.

1027.( 1914). Accordingly, this Ceurt should conduct a de novo review of fhe Trial
Court’s finding of mistake of fact without any deference to the Trial Court’s ﬁnding.

Flexon v. PHC-Jasper, Inc., 413 S.C. 561,569-570, 776 S.E.2d 397 (Ct. Ap. 2015)

The Trial Court considered the filing of the Plats to be a mistake of fact onthe
basis-that the' Order of dismissal did not require Respondent vtvo.' provide a quitclaim deed

or take other affirmative action. Order at 20. Respondent did not have to take any action
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only to.refrain frorn action since she gave up her legal right_ to contest F ranklin’_s
boundary line. Appellant’s boundary line was established as a matter of la_\y.

- R 4l(a) S C.R.C.P. allows the dismissing party to limit or reduce the effect of
the drsmlssal but Respondent’s Counsel d1d not do so. W1thout any reservation of rlghts
Respondent is bound by the legal consequences anslng from res Judlcata whlch isa
preclusion of any claims which were decided against her as a matter of law. See Sectio'n
A Tllere is no legal basis to irnpose anyCObliga_tion of tl1e prevailing party to create a

further enforcement mechanism in a’Disrnissal with Prejudice. This is no caselaw or.v
Rule of Court uponyyhich the Trial Court relied; therefore this should disregard this

finding. Jordan v. Judy, 413 S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct. App. 2015).

The evidence supports only one conclusion: that Respondent acted under a

‘mistake of law. Respondent was present in the Courtroom when the case - was dismissed

-

With prejudice. There is no possible mistake of fact about what happened but there was a

mistake of law as to the consequences of what llappe.ned..'See-‘In re Estate of Holden v.

' Holden, 336 S.C. 456, 462 520 S.E.2'd"322 (Ct. App. 1999)( mistake in executing

| d1scla1mer was a mistake of law rather than a mistake of fact because decedent was .fully
~ aware of the ex1stence of his daughter but did not realize the legal consequences of the
disclaimer). -Therefore, this Court should conclude that the Trial Court’s finding of a
m1stake of fact about the uncertamty of the boundary is wrong as a matter of law
D. Fllmg of either Plat was not justlﬁed .

The Trial Court also found tbat the Trust was “attempting to follow the legally

required procedure to establish a boundary line . . as per the September 14 2016 Order

Amendlng Lis Pendens ” Order at page 19. The Court 'S F1nd1ngs must be supported by
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.credibl‘e e.videnCc.isee bedan v. Judy, 413 S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct.
App..201 5). Appellant c_ontend's that there isrr'lo_ facfual basis f(.)r' this Finding as to either
- P-170r P.-18, and further that it is ‘inc.:onsistent with th? Court’s Findinés asto the .
effe;ﬁtﬁ 6f res judicata and shOuld be rejected as a matter of la_\&. See Sectibn A&B.

| -_The‘v,vR..ecor'd 'shows thié ﬁndiﬂg tb be without a factual basis. P-17 was recorded
. on Juﬁe 24,2016, this's1'1it was ﬁle d 6;1-'-Aug'ust 9, 2016. The ﬁliﬁg of thié_ Plat was the
basis_ fd_r the Complaint, Para. 8, ség:king Declaratory Reliéf and the Amended Complaint |
asserting a slander of titl‘e claim, Pé.ra. 22l"anc.1 spécial démages.'Péra. 30 This pl?t Wa'sv _
. referenced in and attached to fhe Lis Pendené not the_ result of any court or(ier. Lis
Pendens. Gofdon Timmons admitted that he told AndréwGill'e'tte to file P‘-1.7/. Gordon
- Timmons identified the -cur'ved line in P-17 as a portion of their .property that they ;Nould
give to Appellaﬁt as-a séttlement so “her house Wou‘ld no longer be encfoaching”. Tr, at |
page 43 1 , line 25 tor page 432, line 23. Tirnmqns admitted that P-17 cont;iined the same
A‘"Qin'tclai_m"’ area thét the Apbellanf had réjected in the prigr case before the judgment of
disﬁﬁssal_ with prejudiée w#s éntereci. Tr. at page 435, line 2(5—_25; Pfi, P-3, P;21. Mr.
" Timmons admitted that it was afbitrérily picked. Tr. at page 433, line 25 to pége 434, line
9. Tim\nions> also admitted that P-17 did not represent what was prepared in order ;6 .
enable Respondent to close title with the contract buyers, Mr. & Mrs. Pétrick. Tr. at page
| 436, line 20 to page 437, 1ine 1_. That area was a larger areé not sh&vn oﬁ P-17.Tr. at’
| page 443, line 11 to page 444, line 5. .

: f41 7 was not a bona fide effort_tb settle sin_cé it -did hot contain bofh boundaries,
only what Respondent’ c_laiméd in the earlier case and the dotted line area which .‘ \

!

Appellant had previously rejected. Therefore, it was not reasonable for Respondent to
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file d Plat with thé same proposal a few weeks after the Complaint had been dismissed

~ without Appellant’s boundary line included. Brown v. 'VHanson,v?..Oll S.D. 21, 798

N.W.2d 422,429 (S.D. Sup. Ct. 2011) )( reasons given for_ﬁ.ling cancellation of easement

“were “illusory, false, and pre-textual.”). See Helena Chem.' Co. v. Allianz Underwriters
' ‘Ins Co 357 S C 631 645, 594 S. E 2d 455 462 (2004) ( no reasonable basis to support
decrsron for contestlng a clalm)

" The Tnal Court found-that this was not rn disregard of Appellant’s property
rights. Order at'.l 9. However, Gordon Timmons intentionally omitted Appellant’s
boundary line and indit:’ated only what'Respondent as willing to offer. P-17 has onl'y IOne |
' interpretation and that .'is exactly’whathordon Timmons intended, i.e., ‘as d compromi'se
.to, what he believed was the Trust’s t)ounddry line. It is false because it does not
accurately .re'ﬂect_ the effect of the dismissal with prejudice and is derogatory to third
parties. P-_17 isa matter of public record. ‘The Order of Disrnissal w1th Pre.judice,.P-16-, is-
| public notice that Respondent hdd no claim to the area on whicn Appellent’s house was
located based upon her trtle See S C. Code Ann. Sectrdn 15-35-520 ( Clerk to maintain
Abstract of Judgment with names of parties and result) Those are the facts upon which
Attomey Smith found there to be a defect in title because the Judgment of dismissal .

would have indicated a contrary result to what was shown o on P 17 and P-18. Therefore,

there is no evidence to support a finding that P-17 was Justrﬁed as a reasonable attempt

to settle a boundary dispute or not in-disregard of Appellant’s rights. Mathis v Brown of . .
- 8.C. Ine.,’ 389 S.C. 289,307, 698 S.E. 2d 773,777 ( 2010).\
P-18 was also unjustified. The Trial Court referred to the use of P-18 to

' sepafate out the disputed area. Order at 19. The Trial Court found that by ﬁling. it, .
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Gordon Timmons Wa_s acting in “good f‘aith-‘.‘ to evoid litigation. Order at 20. However; ,
litigation had already etaned because Timmons filed P-1 7, Which was not in good faith

| fdr 'die reasons exnreSsed anov'e; At that poinf Respondent had nofice of Appellant’s
clajm todtl.'le F rdnklin boundary-l_based upon-'res judicatd. Respondent refused to
aeknewledge that she had abando_ned the boundary she asserte_d“in the prior case as matter _
of law; See 'Answer. .By centinuing to qssert the same boundery in the face of established
- Jaw and ﬁling P-l 8, Resp()ndent acted without justification since pmeuing a frivolous

claim is not in good faith. See R. 11(a); S.CR.CP; 'Helena Chem. Co. v. Allianz

Underwriters Ins. Co., 357 S.C. 631, 645, 594 S.E.2d 455, 462 (2004) ( no reasonable

basis to support decision for con_testing a claim). ); Moore v. Postal Tel.-Cable Co, 202'

S.C. 225,24 S.E.2d ‘361 ( ‘1 9.43) (“[TThe actio.n-. i mu‘st be in good fditn, 'nof arbitrary,
and there muet ‘be some feasqnable l-)asis”)..Respondent enen deléyed in responding to the
- need to validate dxe eccuracjof _Appellant’s‘ b'oundary until the day of trial. See P-26.
Therefore; the Trial Court abused its discretion is ﬁnding that there was still'a dispute te
be resolved. See Section A, B and C. |

Respondent ﬁled‘P-'18. in order to convey title to the contra_ct buyers of the
remainder of Lot 12 not in di'spute. See Defendant’s Mntion to Caneel or Amend Lis
Pendens at page 2 and: Patricié Timmdns Affidavit; Lis Pendens, P-18. The Motion C_eurt
| specifically ruled that: “This Amendment to Lis Pendens shall create no presufnpﬁon as
_ _td. the validit}; of the July 18, 2016 Gillette Plat or the boundaries thereon. ..~ and shall
not be relied upon to impair Plaintiff’s claims in this case.” Order Filed Sept. 14, 2016‘ '
at 3. Therefore, P-18 was a strAat'egi‘c Weapon to enable Respondent to exclude the area 4 |

whjeh she unjustiﬁably claimed was not abandoned in the priof case in order te take .
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o .

advantage ,o_f her pending sale but still retain its potential value by requiring the Buyer,.
Mr. & Mrs. Patrick to buy it as a condition of the purchase of the rémainder. P-29. Given

the long-standing application of res judicata to boundary line disputes, there was no basis

for the Trial Court to find that there still was a dispute that needed resolving. See

. Sections A& B above.‘ :

- Furthermore, the ﬁhng of P 17 or P-18 are not Justlﬁed by any other facts
Respondent S Attomey did not attempt to Justlfy his oplmon that all he gave up was the

right to sue fortrespass based upon any legal analysis or theory to dlstmgmsh the earher :

case from_the prevailing law. Consequently, there ‘were no facts upon which the Trial

~Court could find that he was reasonable in his interpretation of the law. See Wilson v.

Dallas, 403 S.C. 411, 743 S.E.2d 746 ( 2013) ( forbearance in pursuing a claim known to

~ be frivolous or without foundation is not in good faith).

Attorney Lanning stated he was not consulted about the filing of the Plat.

Respondent did not state she relied upon his advice to file the plat. She stat_e& that she

‘dismissed the case “ because it was appropriate.” The Trial Court never found that

" Respondent relied upon advice of counsel in filing either plat. Respondent never pleaded

or proved that she relied upon advice of counsel, therefore she has waived the “ advice of

counsel” defense as the basis for asserting a mistake of fact as a defense to a slander of

title claim. See Bloom v. Beam, 99-A.3d 263, 266 (D.C. Ct. App. 2014).

Moreover, there is no South Carolina pr_ecedent for this Court to find that a false '

and derogatory claim can be justified based upon erroneous advice of counsel. Sucha’

eonclusion would be contrary to established law that a party is bound bythe acts of her

counsel, rightlyﬁor w'ronrg'ly. Clark v. Clark, 271 S.C. 21,23, 244 S.E.2d 743,744 (1978);
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 Greenville 'Income Partners v Holman, 308 S.C. 1 05,107, 417 S.E. 2d 117,118(Ct. App.

_ 1992) Given the lack of facts to support the Trial Court’s findings as to Justlﬁcation for

Respondent ] actlons that finding must be rejected Mathis v Brown of S.C. Inc., 389

‘ S.C. 299,307, 698 S.E. 2d 773;777 ( 2010)( trial court ] ﬁndmgs must be ‘supported by
competent evidence). In summary, the Trial Court’s fmdings of justiﬁcation_s are not
supported by the facts or the ,applic_able law and must be rejected.

E Lac_k of Insurability supports the slander of title claim

| The Trial Court relied upon Attorney Smith’s expert opinion that Lot 11 was
uninsurable as a result of the filing of P 17 to further justify 1ts conclusion that the status

_ of the boundary line was undec1ded after the d1smissal with preJudrce Order at 18. The |
facts do not support that conclusron | |

Attorney Smith testrﬁed that based upon the status of the pubhc record the
recorded plat, the deeds and the Judgment of Dismissal with Prejudice, the title to Lot 11
was uninsurable due to the filing of P- 17 and P-18. There ;zvas no contrary evidence or

'impeachment testimony related to that opinion. The Trial Court misconstrued her .
testimony as negating the slander of title claim when it supported it. The Trial Court :
persisted in basing its analysis on the erroneous conclusion that the boundary line was
unresolved after the dismissal with prejudice. Order at '.1 8-19. As Appellant asserted
above, this error has pervaded the Court’s findings and should l)e a basis for a reversal of
its dismissal of the Fourth Count alone. See Section B |

In summary,, Appellant establ1shed a prrma facie case of slander of title under

Huff V. Jenmngs 319 S. C 142, 459 S.E. 2d 886 (Ct. -App. 1995) The Trral Court correctly

apphed the law of res Judrcata to confirm that Appellant was entrtled to the bouridary line
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~ established in the prior case; but its inconsistent finding that the boundary li_né was sﬁll
unresolved after the entry of a'Dism‘is.sal with Prejudice musf be disregarded under
applicable law. Further, this eﬁor of léw affected ‘its reasoning and decisions throughout
fhe balance of its Order, 'whichjﬁstiﬁgs ré_veréal on that basis alon’e.. : :
Thé Triai-Court_’s ﬁndings of justiﬁéation wére also erroneous both as a matter of
| law, i.é. there.was. ‘nb'o mistake of fact but a mistake of law; and flof supported in the
' Record. P_l»ati P-17 which contained ‘a false and'rrlliSIeadir.lg descripﬁén Qf the extent.of
-~ Lot 1.1 was unjustiﬁed .as was. the filing of _P.-18 and not supbdrted’ in the Record.
| ~ Accordingly, the Court should reversé the Trial Court’s disrr;issa; of the Fourth Count
and remand for a detefmin_at,ion of damages. |
Apf)ellant requested legal fees for ith‘e vﬁling of the slandér of title claim as sbgcial
damages at the start of the tnal Trial Bri;ef at 6. The Court ord.ereAd' the Responde}ntAto
delivgr a deed of the quitclaim area to Appellant; Ordér at 26. Special damages includé
- legal feés necessary to remediaté f}le slander, even if there is no other pecuniary loss. See

Solley v. Navy Fed. Credit Union, Inc., 397 S.C. 192,206, 723 S.E.2d 597 (Ct. App.

20 1.2‘)( wrongful recbrding of mortgage,,required legal action to'c'ure). Appellant also -
established thét she Suffer’ﬁed spe_cial damages the cost of the Atitl.e opinion, P-23. _ |
Therefore, Appellént r.es‘pectfu_llyv requests that this Coﬁrt reverse and remar‘ld,vthis_matter
| for the award .of damagés in accordancé with the foregéing. |
II.. | ‘THE'COURT ERRED IN DISMISSING.
' THE NUISANCE CLAIM
Appellant confend_s that é nuisance was cfeated by Respdndent’é const‘ructi;)n |

of a driveway on Lot 12 which caused rainwater to accumulate on Lot 11 resulting in-
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fr_éEluent.ponding, mosquitos breeding, disruption of Appellant’s work.activities, daniage _

~ to materials She used in her stain glass business and loss of income. Appellant contends |

thaf _;the Trial Court erred in dismissing her nuisance claim by irhproperly relying upon
excluded evidence and evidence that should have been excluded , not basing ité findings
on evidence in the Record and not correctly applying the law of nuisance to the facts.

| 'Nuisancc is a substantial and unreasonable interference with the plaintiff's use

and enjoymcnt of hJS land. Silvester v. Spring Valley Country Club, 344 S.C. 280, 286,

543 S.E.2d 563, 566 (Ct.App;.ZOO 1). “ Nuisance law is based on the premise that ° [e]very

. citizen holds his property,subject to the implied obligation that he will use it in sucha -

way as not to prevent others from enjoying the use of their propérty.”’_ Clark v. Greenville

County, 313 S.C. 205, 209, 437 S.E.2d 117, 119 (1993) “South Carolina follows the -

common enemy rule with respect to the diversion of surface waters naturally flowing -

across land. . . There are, however, two exceptions. First, the common enemy rule is

subject to the law of nuisance and an individual may not obstruct or alter the flow of

water to create a nuisance per se.” Lucas v. Rawl Family L.td. P'artnershjp, 359 8.C. 505;
511, 598 S.E;2d 712 (2004). The nuisance exception app_liés even though the adjacent

owner did not intend to alter the flow of surface water. Id. The traditional test for

- determining what is a nuisance per se is that the nuisance has become dangerous at all

times, and under all circumstances, to life, health or property. Deason v. Southern

Railroad Co., 142 S.C. 328, 140 S.E. 575 (1927); Suddeth v. Knight, 280 S.C. 540, 545,

. 314S.E.2d 11;-_14 (Ct. App. 1984) The second exception to the common enemy rule is |

that “an upper landewner may not, by means of a ditch, impoundment or other artificial

structure, collect surface water on his own land and cast it in a concentrated form upon
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lower ad301mng land ? Lucas v. Rawl Farmlv Ltd. Partnership, 359 S.C. 505 511 598
S. E 2d 712 (2004) Because the Trial Court misapplied the law of nuisance, thrs Court

should apply ade novo standard of review:_Flexon v. PHC- Jasner Inc., 413 S.C.

561,569-570, 776 S.E.2d 397 (Ct Ap 2015)
The Trial Court’s decision is based upon three ﬁndmgs that the dnveway was
‘ snrall and it could not credibly cause any water to pool or pond on Lot 11; that .
Respondent took adequate steps to dlvert water to the opposite end of Lot 12; and that
Appellant’s studlo was constructed in such a way as to be susceptlble to occasional
‘ ﬂoodrng during large amounts of rain. Order at 21- 22. Appellant contends that none of
: these is supported by cred1ble ev1dence and the dlsnnssal of the nuisance claim should be

reversed Mchllan V. Gold Kist, Inc., 353 S.C. 353 577 S E.2d 482 (Ct App. 2003)

A. The Court improperly relied upon excluded ev1dence.
The finding that the driYeWay could not cause water to pond on Lot 11, is
based on excluded evidence. Appellant testiﬁ'ed'that after 'the driveway was. buil't. she saw
 rainwater running off the drrveway “ 11ke a waterfall” onto her property. David Frankhn
testlﬁed that he observed how the driveway would gather all the rarnfall commg off the
house and what was landlng on the drrveway to concentrate it on Appellant’s side yard.
Franklin also sald that Respondent’s driveway was built very close to the_ property line
* and Lot l2 had a higher grade than Lot 11in the rear and there were trees which together
* prevented rainwater floWlng onto Appellant’s yard ﬁ'or'n draining into the rear ditch and
. caused ponding. | | |
| The only contrary testimony about rainfall accumulating was by Marl( Strong,

the contractor who built the house. Strong testified that he observed how the driveway
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handled rainwater. Tr. at page 1l79, line 6-13. But after he testiﬁed, the Tri_al Court |

- excluded-‘his testimony entirely beeause his name had not been proV_ided in discovery,
Tr. 'at page 182, line 11-12. Howev.er,-' the lﬁal Court reliednpon Strong’s testimony in
- disrnissing the _nuisance’claim. Order at 23. Gordon Timmons, Respond_ent’s Husband
testified abeut the .design of the. driv,e\.zvay. but did not observe hov“x‘f'the driveway drained

water during actual rainfall. The Courtfs findings must be based upon credible evidence.

Jordan v. Judy, 413 S.C. 341, 347-348, 776 S.E.2d 96, 100 (Ct. App. 2015). There is a
lack of credible evidence to support this finding absent reliance on excluded testimony;
since there was reliance, prejudice is established and constitutes reversible error. State v.

' Brockmeye 406 S.C. 324 356 751 S.E.2d 645, 662 (2013); State v. Garner 389S.C.

61, 67- 68, 697 S E 2d 615, 618 (Ct. App. 2010)
" B. Ponding was established by credible evidence.
 The credlble ev1dence supports a finding that the dr1veway causes pondmg

Appellant lived in the house since 2005 and never experrenced any ﬂoodmg in her studio

' _from any rain event even during the 1000-year ﬂood in 2015, which SCDNR reported as
having 9” of ramfall until the dnveway on Lot 12 was bullt P-8A. Thereafter durrng
Hurrlcane Matthew Appellant saw rain coming off the driveway like a waterfall

: '.Photogr_aphic evidence estahlished that the drivetivay was raised about 4 abo_ve
Appellant’s side yard. P-4H. Appellant never.saw water ‘ponding in the frent df her
property previonsly, until the driveway .was installed; now it aecumulates there every
time it rains, eausing mosquitos to breed as shown in a recent photographic exhibit taken
in April 2019. P-élK. The Trial Court did not gl_ve any reason Why Appellant’s testirhony

~ 'was not worthy of belief. See Order at 22. “The court does not alWays have to accept
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uncontradicted evidence as establishing the truth; however, it should be accepted unless

 there is reason for disbelief.” Johnson v. Painter, 279 S.C. 390, 307 S.E.2d 860, ( 1983);

Okatie River v. Southeastem Site Prep, 353 s@c. 327, 577 S.E.2d 468 (Ct. App. 2003).
- | Franklin testified that the dnveway affected the natural drainage flow on Lot 11

from front to back because the drlveway was an 1mped1ment to the natural ﬂow to the

' reai'; and that_mgmﬁcant vegetation and higher grade caused ramwater to pond on the

| side of the driveway until it gets so high that it can discharge into the rear ditch.. The Trial A

- Court failed to consider Franklin’s testimony but gave no speciﬁc reason why it was not

v.credible. See State v. Mercer, 381 S.C. l49 672 S.E.2d 556 ( 2009)( basis required for

N

- trial court’s ﬁndlng of lack of credibihty) The Trlal Court apparently discounted all of
' Franklm S test1mony due to alleged interest and bias, which is dlscussed below See
Sect1on E. | | . |

) Gordon Timmons said he saW water ponding on Lot 11 and 12 during construction_
but didn’t discuss the dnveway slopmg away from the house or the cond1t1ons in the rear
as Franklin did. Mr. Timmons described the dnveway as be1ng farther back in the lot than
Appellant‘ s house. Tr. at page 407, lme 20 to page 408, line 5. This supports Ftanklm s
~ conclusion that.the driveway impedes the natural flow of surface water from the front to
the_rear; Thete is no dispute that -namtal drainage is to the rear. Gotdon Timmons testiﬁed »
that they wanted to install a swale to the rear, but Appellant wou_ldn’t permit it. - |
There.fore, Gordon Timmons testimony did not contradict Franklin’s testimony on key
issues and couldn’t_pfovide_ the'basis for the Codrt’s ﬁnding that ponding did not occur; .. '
Photos of the driveway from different perspectives show that it is long and wide, not - |

small. See P-4(A),(C), (K) & (L) The Court’s ﬁnd1ng that the dnveway does not cause

37 .



considerable -rainfall to be cast on'Lot 11 has no factual support .in the Record and is
conclusoryﬂ. See Jordan v Judx 413 S.C. 34l 347-348 776 S.E.2d 96, 100 (Ct. App.

, 2015). In vxew of the exclus1on of the testlmony of Mark Strong and the limited

- testimony from Gordon T1mmons this Court must reject the Tnal Court ] ﬁndmg that

- there was no pondmg Jordan v. Judy, 413 S.C. 341, 347 348,776 S. E 2d 96, 100 (Ct.

App 2015)

C. The Court abused 1ts discretion by allowmg Gordon Tlmmons to testlfy about
- drainage on Lot 12 _

If‘ this Court agrees that the Tri.al Court’s 'c'onclusion about no pOnding is |
supported by Gordon Timmons’ testimony, then Appellant_ contends there is another
. reason to rej ect that finding. The Trial Court allo_wed Gordon Timmons to testify abo'ut..
the driveway desl‘gnand drainage on Lot 1.2 over Appellant’s Counsel’s obj eetion based
upon a farlure to disclose his name in discovery . “The adm1ssron and rej ectlon of

' testunony is largely w1th1n the trial court's sound dlscretron the exercise of which will |

| _not be disturbed on appeal absent an abuse of that discr_etion.” Elledge V. Richland/

Lexington Sch. Dist. Flve, 352 S.C. 179;185; 573 S.E.2d 789, 792 (2_002). However,
an.abuse.of discretion is a conelusion With no reasonable factual support. State v. Corey_ -
D., 339 8.C. 107, 529 S.E.2d 20 (2000); State v. Rice, 375 S.C.302, 3.15, 652 S.E2d

. 409, 415 (Ct.App.2007). |

| Appellant .contends that the Trial Court had no reasonable basis to allow the

test1mony over Appellant S object1on The Trlal Court had previously excluded the B
testlmony of Mark Strong concermng the constructron of the driveway and the dralnaée_ '
design because his name had not been d1sclosed as a witness in ‘drseovery. See Section

'A. above. .Appellant’sCounsel also objected to Gordon Timmons’ testimony for the
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same reason, as not being disclosed except as to encroachment. The Trial Court indicated
that hjs'testimony was pertlnent to the encroachment issue but the encroaching portion of

the driveway wh1ch exrsted when the Complalnt was ﬁled had since been removed

‘ _whlch the Appellant acknowledged in her testlmony The Court clearly understood that

fact since 1t held that the Second Count trespass was moot By allowing Gordon
Timmons to- test1fy about the dnveway des1gn and dramage the Court 1gnored

Appellant ] r1ght to discovery of Gordon Trmmons knowledge relating to a completely

lefferent subJeet about which Counsel had no basis to know Gordon Tlmmons was
_ knowledgeable. Couns_el should not be faced with the task of cross examining a witnes‘s

~without any idea as to what the witness will try to add to his direct testimony. Timmons

was the last witness and a continuance was not likely to be granted. Appellant’s Counsel -

had requested one to recall David Franklin in response to an unexpected expert opinion

" provided by one of Respondent’s surveyors, Robert Arrington but the Trial Court denied

it."Tr. at page 451, line 7 to page 454, line 7.

| Appellant was prejudiced by allowing Gordon Timmons to testiﬁl about the
drlveway design and drainage because the Trial Court stated that it relied upon his
testirnony and Mark Strong’s instead of David F ranklin.l Order at 23. The lrial Court
found that Gordon Tirnmons was an “ impressive witness”. Order at 5 The Trial Court’s
deeision ls not justiﬁable and resulted in prejudice; therefore, it is an abuse of discretion.

State v Corey D, 339 S.C. 107; 529 S.E.2d 20 (2000); State v. Rice, 375 S.C. 302, 315,

652 S.E.2d 409, 415 (Ct.App.2007).

If this Court determines that contrary to Appellant’s argument above in Section

A, that Gordon Timmons testimony did provide a basis fora finding that the driveway

39



did not cause ponding on Lot 11, then it must exclude Timmons’ testimony because it
was prejudicial and supports Appellant’s claim of an abuse of discretion. If this Court
- decides that Gordon Tlmmons testimony d1d not support that fmding, then the finding has

no factual ~support and must be reversed State v. Brockmeyer, 406 S C 324,356, 751

S.E.2d 645, 662 (2013). Therefore Appellant contends that the Court should find that the
Trral Court’s ﬁnding, as well as the others on Wthh the Court relied upon Strong and
‘ Gordon Timmons for facts should be dlsregarded See Section D & E below.
D. The Alternative solution did not eliminate the runoff..- |

: The secdnd_part of the Court’s ruling, that the installation of an alternative
: drainage solution for Lot 12 r_outed surface water away from Lot 11, is also not supported
: .hy credible evider.lce.. It is not disputed that ReSpondent installed a drivevvay which did
not have a swale along the common boundary‘line a solution which was needed to
-prevent flooding accordlng to F ranklin and Timmons ( as well as Strong whose testimony .
~ was excluded). The Tnal Court obv1ously relled upon the excluded Strong testimony -
that the_dnveway edge was turned up to prevent rainwater from running over the top,
although Appellant testified that she saw it doing this. Strong .testifie.d about thereason .
for the alternate design of the driveway, i.e. directing the water down the dr_ivewav
: instead of into a swale and the Trial Court identified it as the alternative design. Order at
_22; Gordon Timmons’ testirnony which, as addressed in"Section C above; should have
been excluded. For t’he sarne reasons expressed in ‘Section B above, this Court should find
that the Trial Court d1d not have a factual basrs for this F1nd1ng

Appellant further contends that there is another reason to reject the Trial Court’s

finding on driveway design, _that 1t never addressed the uncontradicted testimony from
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‘David Franklin that in addition to the grading issues, the design for stormwater

management for Lot 12 wasdeficient under the Charleston County Storrrlwate’r

| - Management Standards. P-27. Franklin identiﬁed three deficiencies: the impacton |

downstream - structures must be considered, the runoff must be controlled to

predevelopment levels and or natural grades, and detention structures‘_ should be used to -
. prevent adverse downstream effec_ts. P-27 at 2-10, 3-2 and 3-11. What he found on Lot 12
- was that the driveway was constructed very near the property line so t_hat' water running

- off the driveway onto Lot 11 caused a significant increase in flow which didn’t exist

before. This was entirely relevant to Appellant’s nuisance claim. An adj acent owner may
be liable for due to the discharge of surface Water in concentrated form upon his

neighbor's land. Glenn v. Schoo’l Dist. No. Five of Anderso’n Countv 294 S. C 530 533,

E 366 S. E 2d 47,49 (Ct App 1988) Irw1n V. Mlchehn Tire Corp 288 S.C. 221 341

S.E.2d 783, 785 ( 1986) By ignoring relevant ev1dence the Trial Court did not correctly

apply the common enemy rule by con51der1ng how the add1t10nal development impacted -

downstream owners. See Lucas v. Rawl Famlly Ltd Partnershm 359 S. C 505, 511 598

S.E. 2d 712 (2004)
The Stormwater Management and Sediment Reduction Act, SC Code Ann.

Section 48-14-10 et seq. requires that all persons proposing land disturbing activities

~ submit a stormwater. managementénd sediment control plan to the appropriate

. implementing agency and obtain a permit to proceed; and certify that all land disturbing |

activities will _be'done according to the approved plan. S.C. Code Ann. Section 48-14-30.

~Appellant contends that Respondent’s failure to comply with the regulations is

evidential _of causation. Appellant contends that Respondent’s--failufe t_e maintain
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_ predeveiopmen:[, levels.of runoff or natural grades supiao_rts her. ﬁosiﬁdn that réinwater
l¢vels above 3-4” will always be a vthrea.lt to th_e use and enjdyment her‘propert'y, a
: :nuisgnCe pef ‘se.' | .
" Also, the élevation of fﬁerdri\b'/eway several inches above Plaintiffs yard ‘c_reat‘ed
an impedimént to the naftural drainage flow to the rear, which existed pre-construction.
‘ "‘The comrﬁon énemy‘ rule addresses pofential tort liability for obstructing and diverting ‘

the ﬂb’w of sin"fa_ce water.” M and M Corp. of South Carolina v. Auto-Owners Ins. Co..

390 8.C. 255,260, n.1, 701 S.E.2d 33 ( 2010)Citation omitted). Since the Stormwater
Regulatibn_s are intended to pr.even_t'mno.ff from exceeding_precoﬁstructi(')n levels, they
Support the Appellant’s clontention-that there was no factual 's'upport for the finding that
thé driveway des_ign Was an adequate alternative to é swale ahd created a nuisance.
Theréfore, this Court .should disrégard thé Trial Cdurt’s.ﬁndingé about the
o 5dequacy of the‘driveWay design to pre\;ent flooding aé’contrary té the facts which ére
' not materially disputed: that It‘he-d'riveway borders the pronpe.rty. lin¢, that it is elevatéd by
4” above Lot 11, that the rear of LQt. 12 is elevated _andibounded by trees whiqh restri'ct.
the travel of sto_rmwatér; and that these conditions are in ‘violétion of the Chérléston
County StérrnWatér Regulations .cite.d by Frankliﬁ. Under these fac.ts‘,vthe > Trial Cdﬁrt
should hé§¢ found f[_hat the_dri-veway cllesign‘did not preclude the ponding upoﬁ :
Appellant’s property. Even if ’this.'C'ou\'rt concludes that Gérdon Timmphs’) tesfcimony
should be admitted, he did not contradict any of these critical facts.
E. Grading of Appellént’s hoﬁse wés not the cause 6f the flooding. -
In support of the third reason for denyi_ng a nuisance claim, the Trial_.C_oﬁrt cited

‘the common enemy rule and said that Appellarit had failed to deal with the surféce waters
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which were the cause of the ﬂoodlng of her studio. Order at 22. However, the Tr1al Court |
almost entirely 1gnored the testimony of Appellant and her dramage expert, David -
Franklin in its ﬁndlngs on this i issue. The Trial Court did mentlon Appellant’s test1mony |
that stud1o never ﬂooded until after the constructlon of the house and dnveway on Lot 12. o
Order at 10. But the Trial Court 1gnored Appellant s testimony that every time it rains |
the front yard floods, although every time it rained above 2” 37, she had to be prepared
for more serious ﬂoodmg. These were ev1dence ofa pers1stent cond1tion and a per se
nuisance which the_Trial;Court neglected to address. See Section G
In support of this part of its decision, the Trial Court found that Appellant

constructed the studio in a flood zone that subjected itto oecasional tlooding during large -
_ amounts or rain. Order at_22. The Court also stated: “FEMA d_enied Ms. Blank’s flood
claim because the area involved is on the ground ﬂoor in violation of the AE-'14 ﬂood
zone.” Order at 14. The Tnal Court referred to “conﬂictlng evidence” , Order at 22, but
there was no conﬂ1ct1ng evrdence on the Record to support this ﬁndmg

Appellant admitted that her studioisina ﬂood zone and that she had ﬂood
" insurance but asserted she was denied any coverage for Humcane Matthew on the ba51s
that there was no “ﬂoodlng only rainwater. Tr. at page 263 line 17 20; page 264 line 2-
8; page 29~6, line 21 to page 297, line 2; page 317, line25 to_page 318,.11ne 2. Dav1d 5
Franklin, a‘civil engineer, testified that Appellant’s house was in'an f‘A” flood zone and
it was permissible to enclos_e the ground floor of the house in that ﬂood_ none.
- Respondent did not offer any contradictoryv_evidence of what was permitted in an “A”
ﬂood zone and the Trial Court did not ci_t_e to any in its Qrder. App'ellant'acknowledged

that she couldn’t obtain business property insurance on her stained glass in South
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Carolina"but that had nothing to do with the flood zone. Tr. at .page 324, line 24 to page
325, line 7. P36A at page 10. o
| The Trial Court did not give any reason why Appellant’s testirnony ‘was not
' worthy of belief. See Order at 22. “The court does not always have to accept
) - uncontradicted ev1dence as establlshmg the truth however it should be accepted unless ‘

_there is reason for d1sbe11ef ? Johnson V. Pamter 279 S. C 390 307 S.E.2d 860, ( 1983)

Okatie R1ver v, Southeastern Site Prep, 353 S.C. 327,577 S.E.2d 468 (Ct. App. 2003).

If there is any evidence reasonably supportmg the findings the circuit court's factual

findings will not be reversed on appeal McMillan v. Gold Klst, Inc., 353_S.C. 353, 577

S.E.2d 482 (Ct. App..2003). HOwe_ver,~ there is nothing inl the record which can support

' an_y_'ﬁnding relating to any FEMA standards or lack of insu;rabllity' which could create -

' any in_ference that Appellant’s use of the ground‘ floor for a studio' was in violation of any

code, ordinance, standard which affec_ted her claim for damages due to nuisance.
."Furthermore, this Court should also reject this vfmding because there was no

credible evidence to support the Trial Court’s reasOn to disregard the Franklin testimony‘

about the use of the ground ﬂoor in a ﬂood zone. See State v. Mercer, 381;_S.C. 149, 672

S.E.2d 556 (2009)( ba51s required for trial court s finding of lack of credibility).
In add1t1on the Trial Court referenced Franklin’s testimony that the subdivision
plat requlred the lot to be filled to a minimum one foot above the bottom of the roadway
~ ditch and graded in accordanc'e w1th the county road code. Order at 10. However-, when-
 asked about this oh cross ex_amination, Franklin stated: “that’s the _forrner Charlestoh
County reduirement.” Furthermore, Franklirl testified that the house foundation was -

graded a foot above the roadway since there was no ditch and graded and built in
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accordance w1th applicable code in 2005. Respondent offered no contradictory testimony.
| Respondent never offered any contradlctory ev1dence that this 1976 plat requrrement ‘
- applied at the time of the house construct1on in 2005 or that the then current standards
- for house constructlon required different gradmg than by raising the foundation. -D_esprte
the lack of evidence to contradict -Franklin’s te'stimony, the Trial Court found that “the
absence of a ditch and lack of creatlng elevation meant that surface-water' was left to its
natural path off the street through Lot11to the wetland area.” Order at 10. “The court

does not always have to accept uncontradlcted evidence as estabhshmg the truth

however, it should be accepted unless there is reason for disbelief.” Johnson v. Pamter,

©279'S.C. 390, 307-S.E.2d 860, ( 1983); Okatie River v. Southeastern Site Prep, 353 S.C.

- 327,577 S.E.2d. 468 (Ct.'App. 2003). The record_' shows that the Court disregarded
Frankhn ] test1mony despite the fact that it was largely uncontradicted or was cons1stent
w1th other w1tnesses Appellant contends that the record does not contain any reasons for -
a wholesale rejection of relevant-e_vrdence from an experienced professlonal such as
Franklin.

. | F The Court’s findings about credibility are without any basis in fact. A'

* : Appellant acknowledges that 1t is the province of the trial judge to determine

credibility, Jordan v Judy, 413 S.C. 341,348, 776 S.E. 2d 96,100 (‘ Ct.App‘. 2015)_. But

this Court has the obligation to ensure that the Trial Court’s duty is correctly carried out.

See State v. Mercer, 381 S.C. 149, 672 S.E.2d 556 (2009)( basis required for trial -

| court’s finding of lack of credi'bility).__Given the Trial Court’s reliance on excluded ;

testimony and admission of testimony that should have been ekcluded, the Trial Court’s
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wholesale rejection of Frankhn S testlmony deserves particular scrutlny See State v

Lrttle]ohn 33 S C. 699 11 S. E ‘638 (1890)( Court may not ﬁnd w1tness to be false in

" all” without a basis for his unrehabrhty)

f

Flrst, the record established that David Franklin had a strong technical

‘background," being a licensed Engineer m the states of South Carolina,-Georgia,
‘Tennessee and California and Land Surveyor in South Carolina, a licensed residential

builder and commercial licensee for general contracting and mechanical contracting. He

owns a full-service engineering company for mechanical, electrical structural and-

- stormwater management design, which has been operating  since 1979. Neither of -

N Respondent’s witnesses had his breadth of experience and technical training. |

The Tri_al Court made reference to “interest and bias” as the apparent reasons
why Frarﬂdin’stestimony was not to be accepted. Order at 22-_23. Franklin was the
surveyor whose survey was used to determine Appellant’s boundary line and also

prepared the foundation plan. Both the other witnesses who testified about drainage N

issues, Gordon Timmons and Mark Strong had the same bias and interest. Gordon

o Trmmons was the grantor of the Respondent Mark Strong built the house and drrveway

: The Tnal Court s rehed upon a reason that all the w1tnesses could be potentlally

dllscredrted for and applled 1t only to Franklm. This reason for discrediting him is_

patently arbitrary and an abuse of discretion. State v. Corev D., 339 S. C 107' 5298.E.2d '

20 (2000) State v. che 375 S C 302 315,652 S.E. 2d 409, 415 (Ct. App 2007)

‘(an abuse of dlscretlon isa conclusron with no reasonable factual support)

" The Trial Court also found that the Respond_ent’s surveyors disagreed With

~ Franklin about the location of monuments. Order at 23. This reference is irrelevant to his
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téstimbny about drainage. it is a make weight srgument because the Trial Court found
fhait Appellant’s 'boundary line was established as a matter of law and did no'; need to
consider hov_in the Resbon_denf’s surveyors determined their boundary line. ‘Nonetheless,'
.the Trial Cogrt did me.ke an'unnecessary decision that the “resporideht’s boundary line is
. “more compelling”. Order at 2. This second reasoﬁ_to disclredit Franklih is based upon
ifrelevant evidence which the Trial Court had no r’eason‘to rule on. Furthermore, the Trial.-
Court’s ﬁndingsthat the evidenCe is mo're cempelling’; d1d not address the pertinent _
legal standard. | B
Franklin’s testimony about locating the comers of Lot 11,12 and 13 was
determinative of the boﬁﬁdari_es under establish surveying 'law. The location of
'bounda_ries isa ‘qu'estion of evidehee and there are rules as to the priority of fhe evidence:
ﬁrs; naﬁlral boundaries, then monurhents, a'djac.ent boundaries and finally ceursesfand»

distances. Holden v. Cantfell,/l 00 S.C. 265, 84 S.E. 826,829 (1915_). "Course and

distance are less to be cpnﬁded in than eny other eVidence of -boundery” Douglass v.
'Fernandis, 2I.Bailey‘ 78; "Mere distance is never regarded when it conﬂicts with 'eithei* the
* actual marks”. ._Sturg' eon v. Fleyd, 3 Rich. 8. The established corners and marked lines
represent th_e survey as actually made and afe the best e\{icience of the true location. South
Ca_roiina Jurisprudence, Boun’daries, Section 1 at page 6. “[TThe ciuant_ity of land in t/he .
deed is ’erdinarily one of the 1ewest in the scale of importance.’ Little v.. Little, 223 S.C.
©332,75S.E.2d 871 (19'53)(Citatien omitted)(plaintiff’s plat 'contéined 7)01.9.acres, '
defendant’s map 40.§ acres). “[ W]here the lines have in fact vbeen locatec{ and design_ated:

by monuments and there is a discrepancy between the calls for these monuments and

| COurs_es and distances shown by a plan referred to in the conveyance, the normal rule as
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to the controlling effect of calls for monuments will be followed.” Klapman v. Hook, 206

. S.C. 51,32 S.E.2d 882 (1945).

Franklin testified that he found all four property corners. In Franklin’s opinion; it

was not appropriate for a surveyor to scale off the plat to establish property corners in -

light of the location of eXisting corners. Tr. at page 99, line 6-12. Respondent’s Counsel

repeatedly suggested that Frankhn moved the entlre left s1de boundary l1ne in order to

A avord the ‘wetlands and fit Plamtlst house on Lot 11. Tr. at page 113, line 15- 21 page

‘118 line 7- 25,page 119, hne 6-8, line 16 to page 120 line 2; 11ne 120, hne 11-12; page

124, line , line 9-19, hne 23- 24 After repeatedly belng asked about moving the property

 line and objectlons belng raised to the repetitive nature of the_ questioning Franklin

understandably bristled at this suggestion as to where the property line was, Tr. at page

 line 132, line 17 to page 133, line 11 at which pomt respondent’s Counsel was qu1ck to _-'
~ exploit hlS reactlon by accusmg Franklin of yelhng at h1m Exhibit A, page 43, line 23.

- This reaction is certamly _understandable and not suspect or mdxcatlve that Frankhn was

lying about what he found when he did the site work. The Trial Court found Franklinto - |
be “ combative and dismissive”. Order at 22.\'Given_F ranklin’s knowledge of the relevant

legal standards for establfshing boundaries, the Trial Court’s finding that he was

combative when asked to defend his Work which was supported by those standards is

1nappropr1ate Thls can hardly be con51dered asa re}asonable basis to dlscredlt an

otherwise expenenced professmnal See Elwood Construction Co. v. Richards, 265 S C.

228 234,217 S.E.2d 769, 771-772 ( 1975)(“We have searched the record in thlS case and

find nothing whlch Justlﬁes d1sregard1ng the testimony of Mr. Galllard the surveyor. He

appears to be ful_ly qualified and hlS method . . . is well known to be one commonly used
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. . | by surVeyors.’;) . Theréfore, Appellaﬁt urges this Court to féject the Trial Court’s findings
| | “which expludé any consideration of Franklin’s testimony as lacking in a factual Basis.
Jordan v judy, 413 S.C. 341,1347;348, 776 S;E.Zd 96, 106 (Ct. A}ﬁp..201$).. |
G. The Trial Court ignored ev.iden”ce of ;1 p_ér se nuisance.
_The Court also rejected the nuisaﬁce qlaim because it found that the ﬂooding was
“occasioﬁal”, Ord.e_r at 22, and unwonhy of a nuisance claim. Hdwéver, the case law

- recognizes occasional flooding as a nuisance per se. See Lucas v. Rawl Family Ltd.

Partnership, 359 S.C. 505,512, 598 S.E.2d 712 ( 2004)( flooding in heavy rains may be

nuisance per se); Sudde’th v..K.m'ght, 280 S.C. 540, 544- 545, 314 S.E.2d 11, 14 (Ct. App.
" 1984)( ponding due to heavy rains may be nuisance per se). Appellant testified that she
sustained déméges durlng hurricanes Mathew aﬂd Irma of $14,000.00 but t_hat vs.he had to
di_sruét_her work every timé the weather forecast called for 2”-3”of rainfall. Also, therel
was ponding and 'mosquitos bréeding in her front yard every time it rained. By - | ; |
characterizing_ the ﬂooding as occésional,i the Tﬁal Court failed to 'cdnsider all the
evidence and correctly apply the Nl_aw.. Therefore, this Court should réversé bécausg_ the

| Trial Court did not correctly appiy the law.

I o
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- ‘ - CONCLUSION -

Appellant respectfully requests that this Court reverse the Circuit Court Order
d1sm1ssmg the Fourth and Flfth Counts for the reasons set forth hereln and remand for
further proceedmgs including th_c_: amount of damages.

E'.war A7 Bertele
' Attorney for Appellant:
November 12, 2019 S
-
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