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Sr made ten years after trial when Ward’§.trial counsel was prov1ded with the State’s"=
v 7 witness ‘list'and: juror 1nformat1on pr1or to Jury selection “in. 2004 and’ when . the

- APPELLANT’S STATEMENT OF THE ISSUE ON APPEAL

_ When Appellant alleged that Juror 19 failed to d1sclose ‘her fam1l1al relat1onsh1p to a_ L '
State’s witness during voir dire, did the citrcuit court err in. summarily dlsmlssmg -
Appellant s Mot1on for a New Trial Based onAfter Discovered Ev1dence'7 '

RESPONDENT S: COUNTERSTATEMENT OF THE ISSUE ON APPEAL

" \D1d the trlal court err when it demed Appellant S Rule 29(b) SCRCnmPro mot1on o

alleged: relat10nsh1p of second cousms through marrlage between Juror 19. and one,i S
- -of the State’s w1tnesses ex1sted at the time of trial, could have reasonably ‘been L

Y d1scovered w1th1n the constra1nts enunc1ated in Rule 29(b) and-was too remote and‘ e o

R A

IR

. _'dublous to. constltute a przma facze case of after-dlscovered evxdence'7




STATEMENT OF THE CASE

| Appellant Jody Lynn Ward is presently conﬁned in the South Carolma Department of"
Correct1ons (SCDC), as. the result of two Georgetown County murder conV1ct10ns and
accompanymg sentence wh1ch this- Court affirmed in 2007 Ward’s case has a lengthy
- procedural hlstory Ward has pursued the instant Rule 29(b), SCRCrlmP allegatlon since somei |
..t1me in 2014 at whlch time Ward was party to another pendmg appeal taken from the c1rcu1t

: court ] demal of a prev1ous Rule 29(b) SCRCr1mP mot1on Thus the present actlon 1s an appeal 3

‘-{‘:.l'from a- success1ve Rule 29(b) SCRCnmP motlon Betw1xt and among those actlons Ward has o o -

: P

- falso mrt(rated no less than four pOSthC_QnVICt,lin rel1ef actlons and ,a federal habeas c‘orpus ,act1‘on,
L eachof which‘ have been re'solyed,-in"-favor -of'the State.!” © -

A Orlgmal State court proceedmgs T

The Georgetown County Grand Jury 1nd1cted Ward in July 2003 for two counts Cof

. 'murder (Ind1ctment Nos 2003 GS 22 0130 and 01031) Margaret Ann Kneece Esqu1re and J.
Wesley Lockla1r III Esqulre represented h1m on these charges After a ser1es of pre trlal-
"hearmgs Ward proceeded to a yury tr1al on March 15- 18 2004 over wh1ch the Honorable Paula .
‘ l.H Thomas pre51ded The Jury conv1cted Ward of both murders Judge Thomas sentenced h1m 10 '

L

'concurrent terms of l1fe 1mpr1sonment Ward tlmely perfected an appeal On August 29 2005 -

Respondent would ask th1s Court to take _]udlCIal “notice of the various state court
proceedings and thereby obviate the necessity for a voluminous Record on Appeal. “A court can

take judicial notice of its own records, files[,] and proceedings for all proper purposes including =

' facts established in its records. It is not error for a judge to take judicial notice of what was stated
n'[a] former opinion in [a] prior action of the same case.” Wise v. Wise, 394 S.C. 591, 600, 716

S E.2d 117, 122 (Ct. App. 2011) (quoting Freeman v. McBee, 280 S.C. 490, 313 S:E.2d 325 (Ct. -

~App. 1984)); Griffinv. Van Norman 302 S. C 520, 525 397 S.E.2d 378, 381 (Ct App 1990).



RN

Assrstant Appellate Defender Robert M Dudek ﬁled a Fmal Anders Br1ef of Appellant2 on o .

Ward’s behalf and petltloned to be rel1eved as counsel The F 1nal Anders Br1ef set forth one 1ssue'._: -

3 hether the court erred by refusmg to suppress appellant s statement Where law' R
'nforcement knew - appellant was . atternptlng ‘contact -his: attomey prror to. hxsjﬂ N
meetlng with’ Ass1stant Sheriff Weaver -and’ where ‘Weaver was aware appellant -
v " had 1nvoked his right’ 1o counsel: upon ‘hi§ arrest since: appellant should not have'""

b ’ n deemed to have warved hlS r1ght to counsel under these mrcumstances‘? N

INDICTED"; AN , LLEGAL AND’
INSUFFICIENT PROCESSr OF THEY G'_ D JURY N VIOLATION OF S.C.
'CONST Art: Iy § 410 and Art v, § 22, ,HEN THE FOREMAN SCOT
MCKENZIE WAS DIRECTLY INVOLVED ‘AT THE CRIME SCENE AND.
HAVING PRIOR BIAS KNOWLEDGE ‘OF * THE. EVENTS PRIOR TO.
»‘:.. SERVICE ON' GRAND JURY TRIAL COUNSEL WAS: INEFFECTIVE FOR ' *
FAILING TO PRESENT THIS ISSUE AT TRIAL PRIOR: TO THE VERDICT",“'” )
BY THE JURY IN. VIOLATION OF THE FIFTH SIXTH AND. FOURTEENTH;’“ '
AMENDMENTS OF THE U S CONSTITUTION AND VIOLATION OF SC T
CONST ART I §3 ERRA -

»f_"";‘ ?a:Issue Three THE INDICTMENT IN APPELLANTS CASE WAS FLAWED,-‘ RV
. WHERE MISINFORMATION STATED THAT THE, DECEASED DIED DUE‘_ o
TO GUN SHOT WHEN:AT: TRIAL TESTIMONY STATED OTHERWISE INTS - e
THIS “NO BODY CASE.” TRIAL COUNSEL WAS. INEFFECTIVE FOR NOT.-"’..U SO
SEEKING TO QUASH INDICTMENT AND/OR "MAKE ~ MOTION FOR: .. . =
Sl MISTRIAL ‘THE GRAND JURY.IN - INCLUDING ‘SAME ON INDICTMENTQ'; O
‘ t : ) MISREPRESENTED THE EVIDENCE AND ESTABLISHED IN THE MINDS R :




#‘.

:‘OF THE- TRIAL JURY THAT DECEASE[D S| DEATH WAS DUE TO GUN o
:.  'SHOT IN WHICH WAS NOT EVIDENCED; AT TRIAL AND INDICTMENT - = . =
.. - ./ WAS THEREFORE FLAWED. TRIAL COUNSEL WAS INEFFECTIVE FOR- - .
“+ Wi i 'NOT. PURSUING: THESE. ‘ISSUES; INDICTMENT WAS ISSUED.-IN - - ’
" 7:% VIOLATION OF S.C. CONST. AND THE UNITED STATES CONSTITUTION ..
-+ THE 5TH, SIXTH, AND FOURTEENTH AMENDMENTS AND S. C CONST e
.:;;ART I§3 v S R C S

oo *".-Issue Four: PETITIONER'S RIGHTS WERE, VIOLATED UNDER ARTICLE If‘ s
.7 .8 3 OF:THE SOUTH CAROLINA-CONSTITUTION, [AND] THE FOURTH, - - . . "% .
“77 +SIXTH AND: FOURTEENTH AMENDMENTS TO-THE, UNITED STATES. . @ &'w. ' .
-+ ‘CONSTITUTION ‘'WHEN 'APPELLANT - WAS ‘ARRESTED ~WITHOUT.. A~ ~
.~ (PROBABLE CAUSE) WARRANT WHILE NOT IN [THE] COMMISSION OF """ = "

. 4% A"CRIME{"HELD FOR 'SEVENTY-TWO HOURS, RELEASED AND'AGAIN - -2 7

“~. ARRESTED ' THEREAFTER :BY. WARRANTS THAT. DID NOT HAVE" "~ . .. :

- SUFFICIENT PROBABLE CAUSE FOR AN.ARREST WHEN SUBSTANTIAL © | ", . »
BASES" FOR ;PROBABLE ' EXISTED WHEN THE ‘MAGISTRATE WAS . .
GIVEN*NO: INFORMATION ' REGARDING- THE RELIABILITY:OF THE . -
CONFIDENTIAL INFORMER, THE [SUFFICIENCY] REQUIRED TO ISSUE .1 L

j"PREJUDICIAL REMARKS IN, OPENING AND CLOSING STATEMENTS il
"'« BOLSTERING*AND: VOUCHING FOR ‘STATE-WITNESSES; ACTING. AS;
i "f‘v**WITNESS BEFORE THE JURY, TESTIFYING ‘AS‘IF-STATEMENTS MADE-
. 'WHERE FACTUAL, AND THE FAILURE OF TRIAL COUNSEL TO'OBJECT " - " "
VIOLATING APPELLANT'S ‘RIGHT TO:-A FAIR. TRIAL;.INFECTED THE %' .
~JURY PRIOR TO. EVIDENCE; AND DENIED-APPELLANT DUE PROCESS ‘
.;:'r-,.-AND ‘EQUAL PROTECTION[] ‘OF .THE ‘LAWS~IN- VIOLATION ‘OF THE. "= = -
!~ w °  FOURTEENTH.AND SIXTH- AMENDMENT{S] .OF Us. CONSTITUTION
f;‘-""t;j,AND ART [] §3 ART IV §VI OF THESC CONSTITUTION : L

S j‘,»Issue SlX DID THE TRIAL COURT LACK SUBJECT MATTER,‘ o
JURISDICTION TO, ENTER A CONVICTION OR: IMPOSE SENTENCE Jow T
KR UPON INDICTMENT 03-GS- 22:1031- DUE TO THE FATAL VARIANCE‘ -
R _".BETWEEN “THE. PROOF AT TRIAL. AND THE ALLEGATIONS WITHIN
. _THE FACE OF THE INDICTMENT" o ; :

. Issue Seven TRIAL COUNSEL WAS INEFFECTIVE COUNSEL WHEN
' ',FAILTNG TO MAKE CONTEMPORANEOUS OBJECTIONS IN A TIMELY
~ MANNER _IN.. ORDER " TO . PRESERVE FOR ‘APPEAL:.. PURPOSES e
o ,,'VIOLATING APPELLANTS RIGHTS OF DUE- PROCESS: AND EQUAL RN
R -:,PROTECTIONS OF THE LAWS UNDER S.C, CONST ART. T, § 3. AND ART ‘
§4 AND THE 6TH AND 14TH AMENDMENTS OF THE US

P .



| granted counsel s petrtron to be rel1eved in an’ unpubhshed Oprmon State_v. Jody. Lynn Ward N
o 2007 UP- 048 (. C Ct App ﬁled Jan 26 2007)

; Ward filed a, Pet1t1on for Rehearmg (pro se) dated February l 2007 At the Court s:'

L ‘d1rectron the State made a Retum to Pro Se Petltlon for Rehearlng on February 15, 2007 Thrs '

- "Court den1ed rehearmg on March 22 2007

~

o Ward then ﬁled a pro se Pet1tron for Wr1t of Certrorarl Wthh the State rece1ved on Aprrll e

v 30 2007 It ralsed four allegatlons On May l4 2007 the State ﬁled a Return to Pro Se Pet1t1on

for Wr1t of Cert1orar1 However Ward voluntanly w1thdrew h1s Petrtron ina June 29 2007 letter»

[

to counsel Mr Dudek Counsel forwarded thrs letter and on July 5, 2007, the South Carolrna B

SR ‘Supreme Court granted h1s request to dlsmrss the appeal Thrs Court sent the Remittitur to the

- :Georgetown County Clerk of Court on July 6 2007 thus endmg Ward’s drrect appeal of h1s

i S COI’IVlCthI’lS and sentence

'L‘._;CONSTITUTIONS

o OF ONE HANDS OF. ALL WHERE THE APPELLANT WAS INDICTED ASA
f:'_{”‘VPRlNCIPLE ONLY-AND THE CHARGE OF - HANDS OF ONE "HANDS OF . .

. ALL WAS INSUFFICIENT, - VAGUE;- MISLEADING CONFUSING AND - °
- ALONG-WITH PRINCIPLE CHARGE DEPRIVED THE APPELLANT OF A

-~ FAIR TRIAL AND DUE PROCESS COUNSEL WAS' ALSO INEFFECTIVE' T

"~ IN FAILING TO OBIJECT TO THIS CHARGE AND REQUEST A MORE, _

' “SPECIFIC CHARGE. O S

Ward then ﬁled a Supplement to his Final Brief of Appellant (pro se) wh1ch the State recerved
on October 12 2005, raising two addltlonal claims: '

- _Issue A: Did the trial Court lack subject matter Jurlsdlctron upon the 1nd1ctments
due to procedural flaw in the warrants in thrs case?

Issue B Did the trial Court lack sub]ect matter Jur1sd1ct10n due to invalid warrants
' and arrest? :

< issue Eight: THE COURT ERRED IN CHARGING THE JURY WITH HANDS"'. S



B. Post-convnctlon proceedmgs
Ward filed hlS first pro se Post Convrctlon Rel1ef (PCR) Applrcat1on on July 11 2007

‘ Ward v. State Georgetown Cnty Ct of Common Pleas Case No. 2007 CP 22 00915 (ﬁled Julyt

R ll 2007) He later supplemented the clarms in, h1s Apphcatlon The Honorable Stephen H John‘ r

‘jheld an ev1dent1ary hearmg into the matter on at the Horry County Courthouse on May 1, 2008. -

_On May l5 2008 Judge John s1gned an Order of D1smlssal in Wthh he denled rehef and' .
. dlsmrssed_ the Apphcatron wrth prejudlce. The_Or_der- of Dlsm1ssal_addressed Ward’s clalms that

trial »counsel yvas ineffective because they (-1)’ failed to object. to the Solicitor’s, ‘c‘omments‘
: 'Kregardmg Ward’ “lacl<.of .remorse (2) farled to object to the Sol1c1tor s Vouchmg for the'
| fState S w1tnesses (3) falled to object to the Sol1c1tor S comments on the Ward’s cred1b111ty and

"~the defense S theory, and (4) farled to request Jury instructions on voluntary and 1nvoluntary l‘

"manslaughter Ward ﬁled a Motlon to Amend or Alter the Judgment on May 20 2008 Judge

& : ~_Clarrfy1ng Otder.Of Drsmrssal 7

: _John thereafter ﬁled an “Order Denymg Appl1cant s Motron To Alter Or Amend In Part Andif o

i

Ward then t1mely served and ﬁled a notlce of appeal Ass1stant Appellate Defender S

" "Robert M. Pachak represented h1m in collateral appellate proceedmgs On December 30 2008
Ward ﬁled a pet1t10n for writ of cert1orar1 The State . ﬁled a Return 10 Pet1t1on for Wnt of g

. Cert10rar1 on February 13, 2009 The South Carollna Supreme Court ﬁled an Order denyrng'

The two issues presented in the petition were:

1. Whether defense counsel were ineffective in failing to object to numerous
errors in the sol1crtor s closmg arguments such as to render petltroner s tr1al
" unfair? . - :
2. Whether defense counsel[] were 1neffect1ve in fa111ng to request or put-on
- the record requests to charge on the lesser 1ncluded offenses of voluntary and

_1nvoluntary manslaughter? :
L5



certrorarl on August 20, 2009 and it sent the Remlttrtur to the Georgetown County Clerk of -
) Court on September 8; 2009 | | .
Ward filed a second pro se. Post Convrctlon Rellef (PCR) Apphcat1on on July 13 2009 o

) "‘A'::Ward v State Georgetown Cnty Ct of Common Pleas Case No 2009 CP 22 915 (ﬁled July

13 2009) Here, Ward cla1med that he recelved 1neffect1ve a551stance of counsel because counsell‘ o

,Qj:fa1led to convey a plea offer to h1m ‘He asserted that thrs cla1m was a new rule of law under' N -

- f"'lrmrtatlons and because 1t was successwe to the 2007 Apphcatlon

T The Honorable Benjamln H Culbertson resrdent Judge to the Frﬁeenth-. Judlclal C1rcu1t ‘_ '

‘_jultrmately ﬁled a January 13 2010 Fmal Order of D1sm1ssal pud wh1ch he summar1ly di mlssed s

’ : the 2009 Applrcatlon because ( 1) Davze V. State d1d not apply to the facts of the Ward’s case ‘(2)- : L

D

‘ the 2009 Apphcat1on was a successrve applrcatron and (3) the 2009 Applrcat1on was barred by . - -

s the statute of llmltatlons Ward trmely served a not1ce of appeal

The Honorable Damel E. Shearouse Clerk of Court for the South Carolma Supremew )

Court sent Ward a letter On February 23 2010 1nform1ng Ward that he had to comply w1th the-.'i,- o

requrrements of Rule 243(c) SCACR Ward made a response in a March 2 2010 document o

- styled “Petrtron for Writ of Certlorari ” The South Carolma Supreme Court dlsmlssed the appeal ’
It found that Ward “fa1led to show that there is an arguable ba51s for assertlng that the -

determrnatlon by the lower court was 1mpr0per ’as requlred by Rule 243(c) Ward V. State

Order of Drsmlssal (S C Sup Ct ﬁled Mar. 15 2010) (Trlal Cour’t Case No 2009 CP 22- .‘ .

- 01074) The Court sent the Remrttltur to the Georgetown County Clerk of Court ‘on Aprrl l



| ,‘2010 \ S "y e

Undaunted Ward ﬁled 2 thlrd PCR Apphcat1on on. May 4 2010 Ward v State'

o , “';.Georgetown Cnty Ct of Common Pleas Case N0"‘-420104CP 22 00733 (ﬁled May 4 2010) He’-

“'cla1med that [t]he Jury mstruct10ns 1n my case are:u ‘ 'onstltut1onal under Belcher 'S op1n1on &

- argumg that the 2010 Appl1cat1on should be summarlly dlsm1ssed because State v Belcher 385 . -.A,.ft”?;;

.~‘£{ B

Supreme_;Court 1nd1cated that Belcher w1ll not apply to conv1ct1ons challenged onﬂbost—

. 'August l7 2010 On August 18 2011 the South Carolma Supreme Court ﬁled an order denymgl_.f'

5 a - .'Ai\'

';cert1orar1 It sent the rem1tt1tur to the Georgetown County Clerk of Court on September 7 2011

That pet1tlon ralsed the followmg issue::

‘k‘.

o ‘D1d the c1rcu1t court err in holdrng that Petrtroner was not ent1tled to the beneﬁt of i
: "‘;'Franczs V.. Franklm 471U, S. 307, 105°S.Ct. 1965 (1985) and Sandstrom v
- Montana, 442 U. S. 510 99 S: Ct 2450 (1979) on collateral review to invalidate:
his conv1ct1on due to 1mproper Burden sh1ft1ng 1nstruct1on at h1s trral on’ mahce
~f'charge‘7 , SR .

' ‘7 o



_ '_C': Habeas corpus proceedmgs.

1 o L . L . B vtv.

Desplte havmg each of h1s three prev1ous PCR Apphcatrons demed Ward made a fourth :

ISSUE III Was tr1al counsel 1neffect1ve .for falhng 10 7 bJectto thé tr1a1 courts [
burden shlftlng Jury 1nstruct10ns 1n Vlolatlon of the Due Process Clause" : '

GROUND ONE The trlaI court and subsequent rev1ew1ng court s erred 1n” s
ruhng Petitioner Walved his rlght to counsel when, Weaver 1nterrogated Petltloner S
', after Iaw enforcement knew Petltloner was attemptlng to contact hlS attorney prlor:“., S




Warden ofLezber Corr. Inst., C/A No. 0: ll 3277 RBH- PJG

Respondent ﬁled a Return and Memorandum of Law in Support of Mot1on for Summary
Judgment and a Motlon for Summary Judgment on May 11, 2012 Id at ECF No 22 Ward '
’—.subsequently ﬁled a response in opposmon to Respondent s motlon However Umted States

;Mag1strate Judge Pa1ge J Gossett ﬁled a Report and Recommendat1on on- February 15 2013

: '.“:: » recommendmg that Respondent S motron for summary Judgment be granted Id at ECF No 70

Although Ward ﬁled objectlons to the Report and Recommendatlon the Honorable R

‘ was aware that pet1t1oner ‘had mvoked h1s r1ght to counsel upon h1s arrest and -
therefore under the facts of the case the statement should have been suppressed L

“.;.'GROUND TWO The state courts erred i in fa1l1ng to" ﬁnd defense counsel s
“ineffectivein fa1l1ng to- object to numerous errors in the: sol1c1tor s closing

argument that such argument rendered pet1t1oner S trlal as be1ng unfalr and agf L .,

. tden1al of due* process

- 'GROUND THREE The PCR court and subsequent rev1ew1ng court S erred in .
. failing * to find counsels rendered ineffective * assistance. of counsel,- when.i o
‘ _-counsel(s) falled to convey plea offers to pet1t1oner prior to tr1al SRR

. GROUND FOUR The State PCR court and. subsequent revxewmg courts erred . '
in failing to find pet1t1oner s Jury 1nstruct10ns were unconst1tut1onal under State v S
Belcher. . : » : L

GROUND FIVE " The State Supreme Court erred in fa1l1ng to find counsel"? L .
ineffective for failing to object to the sol1crtor E 1mproper closing that demed .
pet1t1oner his rlght to a fair tr1al R :

, GROUND SIX: - The State Supreme Court erred in fa1l1ng to find- counsel
rendered ineffective assistance when counsel 1mproperly told the jury if any’.

. mistakes are made a “higher court” will take care of the error and thus counsel’s
improper argument tipped the scales in favor of the State and lessened the State

burden of proof ‘

-.GROUND SEVEN The State Supreme Court erred in failing to ﬁnd counsel
ineffective for: failing to object-to the unconstitutional burden- shlftlng jury
instructions given during trial. This decrsron was unreasonable and contrary to
clearly estabhshed federal law. ’ o

9
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| - Bryan Harwell, United States District Judge, filed an Order granting Respondent’s summary
- judgment motidn on March 20, 2013. Id. at ECF No. 73. Judgment was entered that same day.
_jld at ECF No. 74

Ward ﬁled a tlmely not1ce of appeal to the Fourth C1rcu1t Court of Appeals He ﬁled an

e lnformal Openmg Brlef on May 14 2013 and a Supplemental Informal Openmg Br1ef on May ’

| ' 20 2013 The Fourth C1rcu1t d1smrssed in an unpubl1shed per cur1am opmron ﬁled August 13,
' %’-‘2013 Ward 12 Warden of Lezber Corr Inst 538 Fed Appx 257 (4th Cir. 2013) (App Case No.
: l3 6518 Doc 15) Ward petltloned for rehearmg en banc Wl’llCh the Fourth Circuit denled on

3 September 27 2013 . at Doc '19. The Fourth C1rcu1t 1ssued 1ts mandate and entered its

s ]udgment finally d1sm1ssmg the appeal on October 7, 2013 1d. at Doc. 20 Ward also pet1t1oned

the Umted States Supreme Court for cert1orar1 and was denied, Ward V. McCabe 572 U. S 1019 _

134s Ct 1543 (2014)

) D Imtlal Rule 29(b), SCRCrlmP actlon (Appellate Case No 2012 213222)
Pr1or to the 1ssuance of the Report and Recommendatron by the Un1ted States Mag1strate

,Judge Pet1t10ner 1n1t1ated a s1xth pursu1t of collateral rel1ef th1s time back 1n the South Carolma

C1rcu1t Court Pursuant to Rule 29, SCRCnmP Ward ﬁled a Motlon for a New Trral Based on

L o After D1scovered Evrdence n the Georgetown County Court of General Sessmns on May 16,

"‘2012 The ﬁlmgs in thrs actlonwere p1nned to the General Sessmns case numbers pertamlng to
; Ward’s cr1m1nal conv1ct10ns for murder 2003 GS 22 01030 and 01031 Eventually this case
| was assrgned Appellate Case No 2012 213222 by th1s Court
" Ward argued that he was ent1tled to ‘a new tr1al based upon a purported letter from
B | .Mrchael Andrew Abner to Ward s mother in wh1ch Abner supposedly cla1med to have hired the .

' "v1ct1ms in th1s case to kill Ward Thrs was-a novel proposmon compared to the remarnder of

- :"'10



- Ward’s prior proceedings ‘Withouit hearing argument or requlring a response by the State the
Honorable BenJamln H. Culbertson Admlnlstratlve Judge for the Court of General Sess1ons of
the Flfteenth Jud1c1a1 C1rcu1t ﬁled an “Order Denying Mot1on for New Trial, Motion for
’Appomtment- of Counsel and Motion for Expenses on July 31 2012 In denylng the new tr1a1 |
motlon Judge Culbertson found that “the letter [from Abner] referenced by [Ward] in hlS ‘motion |
‘ _ 'and .attached as an.exhlblt theretotm_ake_s no,’such -admrssmn and [Ward] has not presen_ted'
- anything'to corro‘bor‘ate sueh an- adrnisslon"’ Judge Culbertson further found that “[Ward] has not
ionly falled to estabhsh that he has new ev1dence ‘that w111 probably change the result of hrs

: convrctlons if anew trial 1 is granted he has falled to- show even the ex1stence of newly drscovered

/-

o ev1dence. Therefore [Wa‘rd.’s] m’otlon for a new trlal' s'hould,be denled. Flnal-ly, Judge

#

o Culbertson found that Ward’s remalnlng motrons for the appomtment of counsel and for fundlng

- were moot because ke had demed the new tr1a1 motion. Judge Culbertson also demed Ward’ :

. ,subsequent motron for reconsrderatlon» and motlon for arrest of Judgment on August 20 'and .

i September 25, 2012 respectlvely These denlals were based on the contents of Ward’s motlons )

) ‘:and were 1ssued w1thout a hearlng or response by the State (R pp 439-52). .

| ‘Ward served a notlce of, appeal»on‘ October 4, 2012, and it was recelved by’ this Court on
g 40ctober 9.' 2012 C(Rf p '426) Ward-submitted hi‘s'brief of appellant (pro se) to which the State ‘,

- -,submrtted its br1ef in. response (R pp. 427- 38) State V. Ward App Case. No 2012 231222 (Ct : |

App) (Flnal Br of Resp served Sept 23. 2013) Ward served a brief in reply (pro se) on or :

R o Ward ralsed the followmg 1ssues on appeal from the demal of his Rule 29(b) SCRCrlmP
motlon

L l.. B Whether the court erred by denymg appellant’s Motlon For New Trial
‘based on After Discovered Evidence S.C. Crim.R. 29(b), Motlon to Appointment’
of Counsel and Motlon for prlvate Investlgatrve And expert Funds/Expenses

S 11 ;



; f. VUnder Due Process And Equal Protectlon of Law U S Const nd?cIV §;l‘ - R

2 _And dkev. Oklahoma, 470 U.S. 68 (1985)‘7

£ -2 Whether the ;-court 'erred by denymg appellant s* Motlon For~
"'leeconsrderatron And Mot10n To Arrest of Judgment ‘of Order denymg Motron forf
"”New Trral In a Vrolatron ‘of - Due’ Process ‘and- Equal Protectron of Law U.S
Const Amend XIV §1;And'in v1olat10n of Ake v.: Oklahoma 470 U S, 68 (1985
S1nce appellant Is a, Mental Health Patrent And 1T be1ng A Conﬂlct of’ Interest
iW1th1n the- Clerk of Court s ofﬁce and s1nce the;Lreber Mallroom held the g

udgrnent that resulted 1n an abus
;a8 the abusé ’

S C CerP 29 (b) MOTION FOR APPOINTMENT OF COUNSEL AN
MOTION FOR INVESTIGATIVE AND EXPERT FUNDS/EXPENSES

‘AMEND XIV §l 1s for all‘7

i WHTHER APPELLANTS‘ DUE PROCESS AND
_PROTECTION WAS VIOLATED BY COURT DENYING APPELLANTS
R MOTION FOR NEW TRIAL MOTION FOR APPOTNTMENT OF COUNSEL
| AND  MOTION 'FOR PRIVATE. INVESTIGATIVE AND EXPERT
5:.,EXPENSES WHICH RESULTED IN:' AN ABUSE OF DISCRETION "AND
= APPELLANT WAS THEREBY PREJUDICE BECAUSE IT'WAS CLEAR AND *
»-{"'CONVICTING EVIDENCE THAT WAS SUBMITTED TO SUPPORT:'AN .,
EVIDENTIARY" HEARING AND" MOTION FOR.: NEW TRIAL BECAUSE
" "THE~ AFFIDAVITS OF APPELLANT LETTER MICHAEL ABNER," AND
R .SWORN AFFIDAVIT OF RONDIE J. WARD AND AFFIDAVIT OF. ASHTON R S
BTN V:J""WARD SUPPOTED NEW TRIAL MOTION U S. CONST AMEND XIV §1 IS0 -, L




: about August 14, 2013 Id

| Thereafter this Court notrﬁed the partres that “thrs case will be submitted to the Court on
the record and br1efs durlng the September 2014 term w1thout oral argument ? Letter from S.C.
o Ct App to Ward .. al dated Sept 2 2014 (App Case No 2012- 213222) In an unpubllshed

‘~‘Op1n10n thls Court afﬁrmed the trlal court.’ State V. Jody Lynn Ward, 2014 UP 402 (S C Ct .

B App ﬁled Nov l2 2014) (R pp 464 66) Followrng this Court ] denlal of Ward’s petltron for

2015

L rehearlng and for rehearlng en banc thls Court 1ssued the. remlttltur in thls actlon on March 3 '

Lo E Instant Rule 29(b), SCRCrlmP actlon

On September 22 2014—after the appeal from the 1n1t1al 29(b) mot1on was submrtted to -

o «".the appellate panel for resolutlon but prror to’ the 1ssuance of any oplnlon—Ward retalned o

T _,Natasha M Hanna Esqulre who in thls Court ﬁled a Motlon to Suspend Appeal and for Leave -

to Frle Motlon for New Trlal Based on After Dlscovered Ev1dence (R pp 453 61) The State

T opposed in. a Return to that mot1on ﬁled September 29 2014 State V. Ward App Case No.

.‘ © 9

S ‘2012 213222 (Ret To Mot to Suspend Appeal ﬁled Sept 29, 2014) By and through Counsel

‘FOR ALL‘7

L6 WHETHER THE COURT ABUSED ITS DISCRETION BY DENYING
- APPELLANT MOTION FOR RECONSIDERATION, AND ‘ARREST OF . .
JUDGMENT, DUE TO CONFLICT OF INTEREST WITHIN CLERK OF
COURT- AND ‘A DENIAL OF ACCESS OF .COURT DUE TO INDIGENT
" MENTAL" HEALTH PATIENT WHO CANNOT AFFORD LEGAL COUNSEL
AND AFFIDAVIT OF RONDIE J. WARD BEING DENIED TO FILE THAT
v SAYS “MICHAEL ABNER DID TELL ME THAT HE PAID THEM BOYS TO
‘ KILL JODY o
‘.‘Nearly elght years after thls Court s 1n1t1al oprnron dismissing Ward’s 1n1t1al direct appeal
of his convictions- and sentence. State v. Jody Lynn Ward 2007 UP 048 (S C. Ct. App ﬁled Jan
26 2007)

13



‘ Hanna Ward ﬁled a reply . (Reply ﬁled October 6, 2014). On October 8 2014, this Court

issued an Order denymg Ward’s motlon and therern notmg that nothmg in the Appellate Court

e l.Rules prohrblted the lower court “from proceedmg wrth matters not affected by the appeal ? Id

ks ~(Rpp 46263) e | o R

Three weeks later Hanna ﬁled a l\/lotron for a_ New Tr1al Based on‘ A.fter- Drscovered '

l ,‘ Ev1dence m the Georgetolwn County Court of General Sessrons State v’ Ward .Georgetown
Cnty Ct of General Sess1ons 2003 GS 22 01030 and 01031 (ﬁled Oct 30 2014) (Supp R

p 1 20) Accordrng to thls motron

T 1) Juror Number 19 [name omrtted] was at the time- of trral related by marrrage' A
S * to ‘one.of, the state’s witnesses; Kevin - Cooper and fa1led to drsclose th1s”1'; R
: o relatronshlp to the Court durmg voir d1re B T

2) Juror Number 39 an alternate [name omrtted] knew the Defendant prror to
' trial-as she went to school with his brother and farled to drsclose th1s relat1onsh1ph o
- to, the Court durrng voir drre o N ~ -

o 3) Juror Number 48 . was. related by marrlage to. Tony Harper a w1tness lrsted'-'__’ : :
by the Defense and failed-to, dlsclose thls relatronsh1p to the Court durmg VOlI‘~ SR
“ dire:" . S e : ; , IR

. 4) The foreman of the grand Jury that 1ndlcted the Defendant [name omrtted] had. SR
. knowledge of the incident before the grand Jury proceedmgs [He]’ was the tow )
o truck drrver that pulled the vehlcle that was alleged to. be the scene of the *

' shootmg, out of Dawhoo Lake ' : : :

a '(Supp R pp. 2- 5) |
Imtrally, Judge Culbertson denied the motron ‘on the defendant s br1ef and afﬁdav1ts in. -

‘support of the motron w1thout oral arguments” m a Form 4 Order dated September 4 ‘and ﬁled

September ll 2015 (R pp- 471-72) Thereafter the matter was scheduled for 2 December 10 o

2015 hearmg before the Honorable Steven John at whrch upon Petrtroner S. motlon counsel

Hanna'.wa_s relreved' and Petmoner was ordered to u_ndergo a competency 'exammatlon pnor to

14
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the'court ryuling'upon any pending motior_i for pro.se or other representation. (R. pp. 487-88; see

R. pp. 490-97).

On September 8, 2017, the State ﬁled a “Motlon to D1smlss Defendant s Motion for a.

-

New' Trial -Based on ‘After Drscovered Ev1dence (R pp- 542 44) By and through newly
. retamed counsel Trlstan Shaffer Esqulre Ward ﬁled a memorandum m opposmon (R. pp. 545- )
:% Ult1mate1y, the State s motlon to d1sm1ss and Ward’s Rule 29(b) SCRCrrmP motlon._'f‘l

’ were heard on October 2 2016 by the Honorable Larry B. Hyman Shaffer appeared on Ward’ L

behalf and Deputy Sol101tor Scott Hlxson appeared on behalf of. the State. (R. pp 498 99) By ;: -A

L ) ‘.Order dated and ﬁled December 7 2017 the Honorable Larry B. Hyman Jr. granted the State s

- 'motlon to dlsmlss and denled the mot1on for a new tr1al (R pp 561 64) Apphcant t1mely'?’,.: ,_’-’fﬁﬁ "

o "_appealed the order of the lower court (R p 565) Th1s is Ward’s seventh collateral act1on N

F . Addltlonal post-convrctlon proceedmgs .. -

Ward was undeterred by thls pendmg appeal In an elghth collateral act1on "Ward ﬁled a':' s

lfourth PCR Apphcatlon (pro se) on- May 21 2018 Ward 12 State Georgetown Cnty Ct. of

, Common Pleas Case No 2018 CP 22-00488 (ﬁled May 21 2018) 10 Therem he alleged “neWI}’{f '

g 'd1scovered evrdence § 17-27- 45(C) Juror M1sconduct McCoy v State » In a memorandum

.' attached to the Apphcatlon Ward alleged that a Juror 19 farled to dlSClOSC a busmess relatlonshrp-i-l
-Wlth one or rnore potent1al_w1tn_esses.. - - )
- : Thrs successi-ve PCR Application was dis_mi‘ss.ed 1n a Final Order of Dismissal issued by ..

 the Honorable Willi‘am:H;" Seals,‘JrT"in,"his capacity as the Chief  Administrative 'Judge for

All ﬁlmgs in this action are avallable at:

https //pubhcmdex sccourts. org/Georgetown/Pubthndex/PISearch aspx (enter case #

201 8CP2200488) :
- 15



_pattern" of harassmg the ]urors who conv1cted h1m » Ward v State Georgetown Cnty Ct of"”" -

- Fifteenth Judicial Circuit.‘i Court Common Pleas. Judge Seals dismissed the application fas
untimely, successive barred by res Jjudicata, and for failing to set forth a prima facie case Of .

' newly d1scovered ev1dence Specrﬁcally in regards to the newly drscovered ev1dence allegatlon

Judge Seals ruled that Ward had been “ferretlng out new reasons well enough known to’ h1m or ..

: Wthh could have been known to h1m through the process in’ order to try and secure new

. hearlngs as sOon as the pl‘lOI’ effort is defeated and further decllnlng to ¢ enable Appllcant in l’llS"_

' ‘Common Pleas Case No 2018 CP 22 00488 (Order of Dlsmlssal filed Jan 7, 2019)

Ward appealed submlttmg a pro sé “SCACR Rule 267 Brlef of Appellant ert of -

. Cert10rar1 SCACR Rule 243(d) > Ward V. State App Case No. 2019 00400 (S C Sup Ct ﬁled ' -

: Aprrl 2 2019) On June 27 2019 the South Carohna Supreme Court ﬁled an order drsmrssmg _."

W

g the appeal pursuant to Rule 243(c) SCACR for Ward’s fallure to “show that there [was] an “._.”

.arguable Jba51s for assertlng that the determlnatlon by the lower court was 1mproper » The’ L

’,1 .

e remlttltur was 1ssued to the Georgetown County Clerk of Court on July 15 2019
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STATEMENT OF FACTS
Ward’s procedural history is lengthy but the relevant facts are narrow. In'2004, the trial
court presented Ward’s j'ury panel with standard questions including whether any member of the

panel had any. preformed opinions about the case, any outsrde knowledge about the case, and

e 4. whether any potential Juror could not be 1mpart1a1 due to the nature of the charges (R pp 5. 19)

In response to one questlon Juror 19 1nforrned the court that she had read about the case in the
' newspaper The juror represented she could be fair and 1mpart1al during the trial of the case. (R.

pPp- 35 36) Later the State. read 1ts hst of potential w1tnesses Wthh 1ncluded “Ofﬁcer Danny

' 'Cooper and “Kevm Cooper » (R pp 48 49) The trlal court questioned “All rlght Is. there any

-member of the Jury panel who is related by blood or. marriage or friends or busmess acquamtance‘

' .:’w1th any of these potentlal w1tnesses‘7 If 50, please stand (R p. 49) No potent1a1 Juror

-

'Lresponded (R p 50) Juror 19 was seated on the Jury (R p 57) At no time before during, or B

B :after the trial dld Juror 19 respond to the trial court that she beheved she had any type of R

s i:meaningful relationshlp to anybody llsted as a w1tness Other Jurors d1d (R pp 62 82)

Years post trial Ward alleges in.a successwe Rule 29(b) SCRCrimP motron that Juror

19 “was at the tlme of trlal related by marriage to one of the State s w1tnesses Kevrn Cooper,

. and falled to disclose th1s relationshrp to the Court during v01r d1re > (R. p. 467) Ward alleges

' : that Juror 19 'S husband’s grandfather is a- brother of w1tness Kevm Cooper s grandfather (Supp -

R pp 2- 4) Ward supports this contention w1th a sworn afﬁdav1t by Nicole Ward Her afﬁdav1t ’
‘ prov1des a family tree hnkmg wrtness Kevin Cooper and the husband of Juror 19 as second

' cousms . It does not’ dlsclose her own connection to Appellant Ward (Supp: R. pp. 18- 20)
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‘(Ct App 2011) “The grantlng of

STANDARD OF REVIEW

“The dec1s1on whether to grant a new trral rests w1th1n the sound dlscretlon of the trial -
: :'court and thrs Court w1ll not dlsturb the tr1al court S: decrsron absent an abuse of drseretlon

~‘ State V. Mercer 381 S C 149 166 672 SE2d 556 565 (2009) Thrs deferent1al standard of

rev1ew constrams thls Court to afﬁrm the tr1a1 court 1f reasonably supported by the -

ev1dence ” Id at 167 672 S E. 2d at 565 State v. Harrzs 391 S. C 539 545 706 S E 2d 526 529

new trlal because of after drscovered ev1dence 1s not

'favored » State 12 Irvm 270 S. C 539 545 243 S E 2d at 197 98

' ,.Ward’s allegatlon that Juror 19 failed to: dlsclose that she was. second cousms, by' E .
‘marrlage, to one, of the State’s w1tnesses was reasonably dlscoverable within one .."

- year of trial and is further too’ remote and unsubstantlated to ‘meet any standard N
e warrantmg a new trlal when Juror 19 otherwnse answered ‘the court durmg vonr dlre e

D . that she had read about the case m the newspaper and could be 1mpart1al i * {

. anew tr1al based on after-d1scovered ev1dence because the court d1d not apply the standard for Sl

A allegatrons of _]UI'OI' mlsconduct from McCoy v State 401 S C 3623 371 737 S.E. 2d 623 627

:" (2013)11 and d1d not take testlmony on the issue. of Juror 19 s alleged famlhal connectlon to

“",'

. ‘w1tness Kevm Cooper A post trlal motron made in. the Court of General Sessrons pursuant to S

g ¥ .-‘.-:”Rule 29 SCRCrlmP “may, in, the dlscretlon of the court be determmed on brlefs ﬁled by the ,.-’ ‘

B ,_partles w1thout oral argument ” Rule 29(a) SCRCrrmP However after oral argument the tr1al
' court dlsposed of Ward s motion on the basrs that the alleged after drscovered ev1dence was not

"tlmely‘made and “not new ev.1dence- D

I “For. the benefit of the bench and bar » McCoy addressed “the frequent but erroneous

. application of the standard newly discovered evidence framework in summarlly d1sm1ss1ng PCR

claz_ms 1nyolvr__ng juror misconduct. . o McCoy Vi State 401 ScC. 363 -370-71, 737 S.E.2d- 623
. 627.(2013) (emphasis added)_. Lo : _.
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The Court heard  oral arguments and rev1ewed the filings. including
supportmg documents subm1tted by the parties on ‘the’ remaining two pending -
motions. Initially, the Court finds that the Defendant filed this motion in v1olat10n
:of the limitations contarned in SCRCrrmP Rule 29(b)

; i:motlon even if true,. is not materral evrdence -as -to this Defendant s gu1lt or. R
;1nnocence and would not change the result ifa new tr1al were granted :

The alleged new ev1dence 01ted in the Defendant s‘motion was known to 4
the defendant and counsel or could have been ascertained by the exercise of
reasonable diligence prior to and at the time of tr1al in 2004 and certainly w1th1n
i one year after conviction. The clalms are based on common last names with
" extended family relatives ‘or based: on personal relat1onsh1ps with named

. "+ individuals the Defendant or Defendant’s fam1ly ‘knew personally prior to trial. *

- AJuror background information and the State’s witness list was prov1ded ‘fo the 0
.. Defense durlng voir dire which occurred: prior to Jury selection. That 1nformat1on' o
L _,;contmued to remain unchanged and available: for one year after conv1ct10n and is.:

Y not new’ ev1dence as to the defendant s gu1lt T AN

| (R pp 561 64) 12

Wh1le the 1 derlymg cla1m can be cla551ﬁed as one of Juror mlsconduct due to Juror 19 sl S

o ‘ -alleged concealment of a relat1onsh1p through marr1age to an extended fam1ly member of w1tness ,

its ')way before the court pursuant to a motron for new trlal‘ “

T

" 'Kevm Cooper the allegatron foun ¢

) _based on after dlscovered eV1dence and was appropnately d1smlssed based upon procedural’:”

r\_

constralnts appearmg w1th1n and arrsrng out of Rule 29(b) SCRCrrmP

The court also ruled the motion was 1mproperly flled durrng the pendency of the appeal U
- from 'his initial Rule 29(b), SCRCrimP motion. (R. p. 562). However, Appellant does not take
issue with this and that.court’s other contemporaneous rulmgs in the instant action and that .

2

~ conclusion is not before this Court’s review. See State v. Lindsey,. 394 S.C. 354, 714' S.E.2d 554 - -

(Ct. App.-201 1), (argument abandoned on appeal if not briefed); State v. Dicapua, 373 S.C. 452,
455, 646 S.E.2d 150, 152 (Ct. App. 2007) (defendant s statement he had no objection to entry of

evrdentlary item * amounted to.a waiver of any issue”
19



A. Juror 19 s alleged relatron to one of the State S wrtnesses (second cousins through N
- marriage) could been discovered within one year. of trial with exercise of reasonable

diligence because. any-potential relation was provided to the defense DI‘IOI‘ to jury ... -

_ selectlon and was ]1kew1se avarlable to Ward w1th1n one year of trlal

t

Foremost to the cons1derat10n of a Rule 29(b) SCRCrlmP motion 1s 1ts t1m1ng “A‘- '

motron for a new trlal based on after dlscovered ev1dence must be made w1th1n one year after the

date of actual dlscovery of the evrdence by the defendant or after the date when the ev1dence- -

. Vx

could have been ascertamed by th exermse of reasonable dlhgence 7 Rule 29(b) SCRCrlmP

Ward stood trlal 1n March 2004 (R p 2) As represented by the State durmg the. -

motrons hearlng subject to the appeal Ward’s counsel was prov1ded the State s wrtness hst and L

a

background mformatlon on’ the potent1a1 Jurors durlng v01r d1re (R p. 520) Ward does notf':-"‘f'/'-'; -

&

contest the avallablhty of that 1nformat10n he only contests the reasonableness of 1ts dlscovery y

(Br of App'. at~11l R p 528) However ‘as pomted out by the tr1a1 court Juror 19 and the ’

State s w1tn S8 Kevm Cooper share a:last name and ha11 from Georgetown County (R pp 3 83- o

84 529) The C1rcu1t Court therefore approprlately denled the motlon for new tr1a1 and granted_.

the State S motlon to dlsmlss because the 1nformat10n formmg the bas1s for the allegatron was L

Prev1ously avallable to Ward and could have been ralsed w1th1n the trme 11m1t dehneated w1th1n T

Rule 29(b) SCRCrlmP See State V. Allen 276 S C 412 414 279 S E 2d 365 366 67 (1981)

’ (“Here Ballard’s federal conv1ct10n ‘was a matter of pubhc record 1t was avallable to the

W

re‘spondent:vand his ;‘counsel,‘,'-thro_u.gh;’- due dlhgence and dld.not ‘con‘stltute after-dlscovered ’
evidenc_e.:”')_. . E | ‘ |

For’ the Same' reason the ?.:C‘ircuit'Court also correctly‘:dé'chne‘d to'ap'ply ,the :substantive
legal standard pertammg to clarms of Juror.mlsc"onduct Because Juror mlsconduct is a separate :

basrs for a new tr1a1 1t 1s govemed by a separate standard » McCoy v. State 401 S C 363 371 '

‘20;f.‘



737 S.E. 2d 623, 627 (2013) “Provided a clalm is timely raised,” a defendant may gamer a new

tr1al ‘on; the bas1s of Juror mrsconduct 1f it is shown that (l) the Juror 1ntent1onally concealed'

" informat1on' and '(2) -t-he 1nformatron concealed would have supported a challerige for ‘cause or

would have been a material factor in the use of the party s peremptory challenges Id (emphas1s )

)added) (c1t1ng State 12 Woods 345'S. C 583 587-89, 550 S.E.2d 282 284 (2001)) As d1scussed
| Ward s clarm was unt1mely pursuant to Rule 29(b) SCRCrrmP It was then unnecessary for the " ‘
o C1rcu1t Court 10! proceed to the mer1ts of the motion as. 1t ‘pertained’ to Juror s 19 s alleged
| , concealment McCoy V. State supra Thus -to the extent the Crrcurt Court d1st1ngu1shed McCoy, A-, 7 |
'.:"fja PCR actlon from Ward’s case and found Ward not ent1tled to an ev1dent1ary hearlng on- the -

’matter-‘- the C1rcu1t Court correctly concluded that ¢ the analys1s set forth in State v. Woods

P

supra “is of no 1mport 1n the present matter ”? (R pp 562-63).

Respondent accordmgly asks th1s Court to afﬁrm the demal of Ward’s 29(b) motron Rule' o

o 220(0) SCACR 1 On LL C. v. Town ofMt Pleasant 338 S C 406 419 526 S E2d 716 723‘
‘ .(2000) (on appeal a respondent may ralse on appeal any add1t1onal reason the appellate court

. shoul,:d afﬁrm, regardless of whether the loyyer‘court ruled upon that reason).

B Juror 19 s alleged sixth- degree relatlon to one of the State s witnesses was “not new

“ . “avidence’ -as to the defendant’s guilt” because the’ alleged relatron was _dubiously
,presented and too remote to :be found to materially affect the outcome of the tr1a1 .

~ under any standard applicable to Rule 29(b), SCRCrrmP :

The C1rcu1t Court also found that the 1nformatron pertarnrng to Juror 19 ‘is not new ‘
ev1dence as to the defendant s guxlt ? (R p 563) As crted by the Circuit Court, “to obtaln"

leave to seek a new tr1al based upon after discovered evidence, an appellant must make a prima

' A facie showing before'thisCourt of the folloWing elements:

(1) the evidence is such as wil_l probably'ch_ange the result if a new trial is granted;

+
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3 (2) the ev1dence has been drscovered s1nce the trlal

" (3) the evrdence could not have been discovered prior to trial by the exercise of
due dlhgence s , :

'(4) the evidence 1s r'n\ate\rial' ’and;:' s L LT
‘ :(5) the ev1dence is not merely cumulat1ve or 1mpeach1ng

."«‘State v, Prince, 316 S C 57 69 447 S E 2d 177, 184 (1993) (c1ted by State v. Spann, 334 S C

] 618 619 20 513 SE2d 98 99 (1999)) see also Statev Mercer 381 SC at 166 672 SE2d at "

';::’":":565 State v. Needs 333 S. c 134, 157 58 508 s E.2d 857 869 (1998)

Ward alleges the C1rcu1t Court erroneously demed apphcatron of the alternate standard :

: -.Capphcable to clarms of ] Juror mrsconduct enunc1ated in McCoy, supra, and arrs1ng from State v

' Jk Woods supra In Woods our Supreme Court granted a new trral where the defendant estabhshed‘

A-,',.,pursuant to a t1mely Rule 29(b) SCRCrrmP mot1on that a seated Juror farled to drsclose pr1or: ,' 2

s work as'a volunteer v1ct1ms advocate in the same prosecutlng ofﬁce The: court found that had

. counsel been rnformed of the Juror S prlor volunteensm that 1nformat10n would have materrally" o

: b‘"lzaffected counsel s 1ntelhgent use of peremptory challenges 345 S C. at 590 91 550 S E 2d at”
__:285-86 : But- Ward s- case is dlst1ngu1shable from Woods for several reasons, each of Wthh" . )

' demands afﬁrmance of the C1rcu1t Court S conclus1on and none of whrch were specrﬁcally crted ;

B by the Crrcult Court in thrs case Ex parte Morrzs 367 S C 56 65 624 S.E. 2d 649, 653 54

(2006) (“Although the famlly ‘court Judge ‘erred in rejectlng Custodlan S request for an

evrdent1ary hearrng, we afﬁrm the result in this ‘case. ) Columbia Archztectural Grp Inc V.
Barker 274 S C. 639, 642 266 S E2d 428 429 (1980) (appellate court may afﬁrm whenle
- satlsﬁed the 01rcu1t court reached the correct result) Potomac Leasing Co v. Otts Mkt., Inc 292 -

S C 603 606 358 S. E 2d 154, 156 (Ct. App. 1987) (“In thls state it has long been recogmzed ,

i

: ,2"2 :



" that a right decision based upon a Wrong ground will be afﬁrr'ned.”). .
Accordmg to, Ward’s mot1on “Juror Number 19.. was at the tlme of trial, related by. .

' mamage t6-one of the state S w1tnesses Kevm Cooper rand fa1led to d1sclose th1s relat1onsh1p to

' "‘",Athe Court durmg voir dire.”” (R p. 467) W1th1n the afﬁdav1t of Nxcole Ward affixed to- the

N “--motron Juror 19 1s descrlbed as second cousms by marr1age to Kevm Cooper (R PP- 558 60 .
',V-I.Supp R pp 18 20) “Techmcally speakmg, a second cousm is one who is descended from a
:common greatgrandfather and bears the relat1onsh1p in the s1xth degree of consangumrty S C. ; |
‘h‘r"v'Nat ‘Bank ofColumbta v, Bates, 1758, c 168 178 SE 611 613 (1935) Thus a second cousm.

'can be descrlbed as the grandchlld of a grandparent s 31b11ng, or as a ch1ld of a parent s ﬁrst .

_‘: ,cousm It 1s a relatlonshlp of collateral rather than vert1ca1 consangulnlty because it terms ai '

'».relatlonshlp “between persons’who have thesame ancestor but do”not, descend or. ascend from
.'._one another ”.CONSANGUINITY Black’s Law D1ct10nary (llth ed 2019) Th1s alleged )
S ;relat1onsh1p 1s qu1te d1fferent from that requrrmg a new tr1al in Woods because 1t bears noi'_ -

_strarghtforward relatron to e1ther party to the tr1al or o the 'State S w1tness lrke Woods ‘juror
‘who used to Volunteer asa v1ct1ms advocate in the prosecutlngofﬁce.v. o
Respondent would add1t10nally note that the ‘allegat1on 1s.o’vf dub1ous lcredrblhty, s1nce T

- "Ward would have the Court beheve that Juror 19 v1olated 1nstruct10ns of the trlal Judge durmg : V‘

£ yoir, d1re Contrary to Ward’s unsubstantlated allegat10ns Jurors are presumed to follow Juryf '

ilnstructlons Eg State . Young, 420 S. C: 608 623, 803.S. E2d 888 '896 (Ct App 2017) In ‘

, fact Juror 19 reacted to the court s 1nstruct1ons durmg voir d1re when she dlsclosed that she had
: _-'read about the case in the newspaper thus 1nd1cat1ng she was capable of and 1nterested 1n,.
: followmg the Court s 1nstruct1ons (R. pp 35 36) Worse Ward falled to lay a record as to when

, ~ or how he supposedly discovered the 1nformat1on that gave rise to these allegatlons by him. In
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other words he has made no dem'onStration that he could not have raised these assertlohs at some -
earlier pomt in the. ﬁfteen years that he has been 11t1gat1ng h1s conv1ct10ns and sentence He a
lrkew1se does not 1ndlcate why he beheves that any Juror let alone Juror 19 whom he challenges

2 on appeal dehberately falled to. reveal a relatlonshlp to the 51xth degree of consangulnlty that he |

: .alleges was actually knOwn"by‘ the Ju'ror. .

Indeed 1n add1t1on to the motron s unt1melmess Ward’s motron was properly denled' _ o

. ‘?' o -/‘. "J T

because he d1d not subm1t an afﬁdav1t by hzm averrlng the after dlscovered ev1dence and the’,‘

facts to Wthh the wrtnesses w1ll testlfy, as well as the fact he d1d not know of the ex1stence of

N \. , i

‘ uch ev1dence ~at "“"t1me of th trlal and that he used due dlhgence to d1scover such ev1dence or‘{

' B rthat he could not have drscovered 1t by the exerc1se of due dlhgence Rule 220(0) SCACR T On 3

: t L L C v, Town of Mt Pleasant supra Nearly ﬁfty years ago the Supreme Court found-;that such, B

- ev1dence R
H Q'As is; heretofore stated the appellant d1d not ﬁle h1s own afﬁdav1t settlng forth the T
,”;_"’after-d1scovered evidence and:the facts to Wthh the w1tnesses will testlfy It is’
- essential to'the cons1derat10n of a motion for:a figw trial ‘based on after- disci Vered
» évidence ‘that such. rnotlon shall ‘be: supported by an, afﬁdavxt of the accused,
"_".hlmself Unléss a valid and sufﬁ01ent reason for the-omission to file; such an -
. .affidavit is shown, the afﬁdavrt of the accuséd must show that he did not know of .
.~ the ex1stence -of such evidence at the time .of the trial ‘and that he used due’
EEN d1l1gence to dlscover such. evidence, or that he could not have dlscovered it by the
-7 exercise. of due: d111gence 'An ‘affidavit of the appellant s counsel showmg these‘f‘,
“7 > matters is not Sufficient. 24-C.J.S. Crzmznal Law s 1484c, page 286. Chiltor-v. .
- Commonwealth, 170 Ky. 491, 186 S. W l9l Nothafv State 91 Tex.Cr.R. 378
239 SIW! 215 23ALR 1374 ;' ’

r V1ew1ng the record in th1s case in the llght of the afﬁdav1t made in support, of the.] e
“motion and in the light of the foregoing" pr1n01ples of law;. we-find no abuse of =~ =
L ,dlscretlon .amounting to an error of law, on the part of the ‘trial judge in refusrng .

~, 'the motlon of the appellant for a new trlal based on after dlscovered evrdence



N ', State V. DeAngelzs 256 S. C 364 371 72 182 S E2d 732 735 (1971)
Furthermore ifa Juror fails to drsclose a relatlonshrp durmg voir d1re that Juror may only -
be 1nferred to have been 1mpart1al only if there is no Justrfrcatron for the fa1lure to dlsclose——but "

h where the fallure to d1sclose is mnocent no: such 1nference may be drawn ” State V. Woods 345

S. C at 587 88 550 S. E 2d at 284 There isa demonstrable drfference between 1ntent1onal and:'

e

“;unlntentlonal concealment whlch precludes Ward from meetlng any standard demandrng the

" relref requested “Although it | may be 1nferred that a Juror is not 1mpart1al if she farls to d1sclose a" S

o i relatlonshrp w1thout Justlﬁcatlon such an 1nference may not be drawn where there is 1nformat1on o

to the contrary or the fallure 10 d1sclose is, 1nnocent ” State v, Guzllebeaux 362 S C. 270 275 -

E

. _607 S E 2d 99 102 (Ct App 2004) (c1t1ng State v Storie; 350 s c 442 448, 567 S.E. 2d 244,..

i 247 (2002) (frndrng Juror s farlure to drsclose acquarntance w1th w1tness was mnocent and too
S scant to materrally affect the ﬁtness or any challenge for cause))

lntentronal concealment occurs when a reasonably comprehensrble questron 1s presented

-'a

PUREAS § to' the _]LII‘OI‘ and the subject of the 1nqu1ry 1s of such 51gn1ﬁcance that the Juror s fallure to ¢ |

‘respond is unreasonable ? Id at 588 550 S. E 2d at 284. Even then “rellef is- requ1red only when.'_b o

" the court ﬁnds the concealed 1nformat10n would have supported a challenge for cause, or would;_' Co

: have been a materlal factor in the use of the party s> peremptory challenges Thompson .

L ,O’Rourke 288 S C 13, 15 339 S. E 2d 505 5()6 (1986) ThlS ﬁnal 1nqu1ry requ1res focus on the

' character of-the 1nformatron alleged to have beenwconcealed. Id. ‘

‘\ “Uﬂnintentional '-concealmenti on .the other'hand‘ " occurs where the s'ubj‘ec‘t' of the»_‘
mqurry is msrgnrfrcant or so far removed in tlme that the Juro‘r s farlure to respond is reasonable :
under the c1rcumstanc‘es ” State v Woods 345 S C. at 588 550 S.E.2d at 284. It is not
. untcasonable.- to ﬂfail to disclose a relat_ionshrp by marrrage, to the s_1>_<th degree 'of consgnéhiré_lt;; '
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| brmpartlalrty should be drawn State v Guzllebeaux sup‘

13

i even assumrng the relatlon was actually known and 1nexrstence at the time of Ward s tr1a1 in

March 2004. 13 State V. Galbreath 359 S. C 398 403- 04 597 S.E. 2d 845, 847 48 (Ct App 2004)'

(no 1ntent10nal concealment where the j Juror accurately answered the spe01ﬁc questron posed and-

e NI o

-the alleged relatlonshlps d1d not amount to close personal frlends or busmess assocrates) Ward’
?"_.)submrssron of ~an afﬁdavrt by'one N1cole Ward falls to estabhshthat the 'Juror at 1ssue'had 'any_f‘v
- intent to conceal mformatron from the court in a manner warrantlng an 1nference of blas and -

iy »'.Ward hlmself farled to ﬁle h1s own afﬁdav1t settrng forth any behef 1n support of Juror 19 s

g P .-

kK

LT ;j.irntentlonal concealment of that 1nformat10n On the record Juror 19 responded that she could be‘ ‘
__falr and 1mpart1al towards ceach 51de in thrs case (R p 36) Respondent submlts any non- |

“""‘drsclosure was Justrﬁably 1nnocent based upon the exrstrng record and that no 1nference of o

,,‘,\.

The record in Ward’s case lends 1tself to the decrslon reached by thls Court in State v

' -_:_,”i_Guzllebeaux rather than that reached in Woods supra Gurllebeaux moved for a new tr1al W

| ."-";‘alleglng that a Juror farled to dlsclose a.‘:socral relatlonshrp W1th the State;s'f:chlef wrtness even‘l’:;"
d: ] though the Juror only recognlzed that wrtness from the communlty had never conversed w1th the‘- ‘
' : w1tness “beyond saylng ‘hi’ in passmg on the street 7 362 S C. at 273 607 S.E. 2d at 10l ThlS:m{

L A-Court afﬁrmed the resolutlon by the trlal court ﬁndmg no 1ntentronal concealment ﬁndmg that TR

"/, —«‘.

‘ ~was “a reasonable response % to farl to reveal her 11m1ted knowledge of the w1tness and ﬁndlng ; :

.{«

,that the rare exchange of greetlngs d1d tiot” constltute a 5001a1 relat1onsh1p, ~which. was the o

: 'degree of relatronshlp the Jurors were asked to dlsclose dur1ng voir d1re Id. at 275-76, 607

‘4

:4 VS E 2d at 102. “Further [the] Juror 1nd1cated durmg v01r d1re that she knew of no reason she' »

L

Nicole Ward’s 2014 afﬁdav1t omits the dates any marrlage was establlshed that would.':

26
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coul‘dnot be impartial to both the defense and the State and there [was] no evidence to the
-.'c'ontrary.”"ld. .Fi'nding no 'inten:t'ional concealnaent xthis Court declined to further address
whether the 1nformat10n would have been a materlal factor in the exercise. -of Gu1llebeaux s" ]
peremptory- strrlt_,eS."f .:Id. : _Juror; g l9 S relatlon if estabhshed 1s snnllar i inature.' vL1_ke' :
,Guilleb‘eaux:’s -ju"rOr Juror ' 19 otherwise indicat’ed.during voir dire.that she could be fair and.
1mpart1al | (R pp 35 36) leen the record in Ward’s case, the mar1ta1 s1xth degree connectlon
‘clted w1th1n the afﬁdav1t at 1ssue falls to demonstrate a 51gn1ﬁcant connectlon to the‘ lury s
. .deterrmnatlon. of Ward S gullt or innocence as found by the Circuit Court See also thson v.
.;*‘:;.,Chtlds 315 S. C 431 437 38 434 S. E2d 286 290 (Ct App 1993) (tr1al court s refusal to‘,- |
exclude Jurors for cause Justlﬁed where appellant identified no crrcumstances suggestmg any"
;Juror d1shonestly declared h1s or her 1mpart1al1ty and Jurors otherwlse state the1r ablhty to be o
o hlmpartlal) | | o i ‘ ,

As to 1mpart1ahty ina broader sense, Ward’s presentatlon contrnues to fall short of the. ‘

istandard demandmg rellef “Due process means ‘a Jury capable and w1ll1ng to decrde the case j;

solely on the ev1dence before 1t and a tr1al Judge ever watchful to prevent pre3ud1c1al_->%-::f' Al

¢

"‘occurrences and to determme the effect of such occurrences when they happen ”? szth 2

' thlltps 455 U. S 209 217, 102 S Ct 940 946 (1982) A crlmlnal defendant is guaranteed “a"_‘ -

:fa1r tr1al by a panel of 1mpart1al and 1nd1fferent Jurors ” State V. Bryant 352 S. C 390 581 S.E. 2d' R

157 (2003) Yet “due process does not requlre a new trral every tlme a Juror -has been placed ina
-potentlally | comprom1s1ngm situation.” Smtth4 v." thllzps supra. “The ] safeguards
of JLII'OI' 1mpart1allty, such as voir dlre and protectlve-rnstructmns from the trial Judge are not .
.'vrvlr)lflalhble; it 1s.v1rtually.1mpossxble to shield j jurors from every_.con_tact or 1nﬂuence' that might :
theoreticlly affed their vote.” 1 Wards affidavit i 1o make 3 priva Jacie showing hat



j Juror 19 intenti‘o:nally failed to;'disclose a known material relationship and as such, the

L'allegatlon even 1f true was not laden w1th potent1al to change the result of the trlal See eg.,

' Hayden V.. State 278 S C 610 612 299 SE2d 854 856 (1983) (holdmg after dlscovered

ev1dence of an alleged setup could have been d1scovered before tr1al by the exercrse of due

. :"fl;drllgence and would not change the outcome in'a new ‘trial due to 1t bemg hearsay made by an -

' ; ,".ff'unlmportant and 1mpeachable w1tness) Thls Court should afﬁrm the result reached by the C1rcu1t e |

B Court

P

) C Res'ntdzcata precludes an alternative outcome on appeal b'ecause Ward had a fulland ~ *.

- fair opportunltv to ht1gate th1s clalm durmg hlS other numerous pursults of collateral '
rel1ef ‘ ‘ S - :

As an add1t10nal sustalmng ground Respondent submlts that res judzcata bars the rellef_ '

‘ Ward requests Rule 220(c) SCACR Res Judzcata can act to bar collateral allegatlons brought: .

""-;;-j';;iafter'a defendant*has elsewhere pursued collateral rellef Foxworth V. State 275 S C 615 274"'..‘» ‘

- i

g 1S E 2d 415 (1981) (PCR actlon) see SC Pub Interest Found v. Greenvzlle Cty 401 S.C. 377,

‘385 737 S E 2d 502 506 (Ct App 2013) (a 11t1gant is barred from ralslng any 1ssues wh1ch :

:-_,lj‘_could have been ra1sed or whlch were ralsed 1n a pI'lOI' su1t) Ward bears “the burden of.;
B showmg that a new ground for rehef -‘could not have been raised in a prev1ous appl1cat10n '
?Carter V.. State 293 S C 528 530 362 S E. 2d 20 21 (1987) As delmeated in Respondent S
,:';Statement of the Case Ward has ﬁled no less than elght collateral actlons attemptmg to obtam |

'-rellef' from: -hr‘s c'onv1ct10n and sentence Thus, not only was the mstant claim regardr‘ng Juror 19

: d1scoverable w1th1n one year, but Ward had the opportumty to fully and fa1rly lltxgate the 1nstant

' ' cla1m in any of those actions and falled to do so Accordmgly, res ]udzcata bars rehef on the

LR R R T T S SO S

present 1ssue.



CONCLUSION

For all of the foregoing reasons, Respondent respectfully asks that the Court affirm the
denial of Ward’s Rule 29(b), SCRCrimP motion and end over a decade of litigation.
Respectfully submitted,
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