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II1.

IV.

STATEMENT OF THE ISSUES ON APPEAL
Did the trial court err in granting a directed verdict to the Respondent?

Does South Carolina require a plaintiff in a negligence action to prove a significant
physical injury in conjunction with mental health injuries?

Did the trial court err in excluding the testimony of Appellant’s expert witness?

Does the Safe School Climate Act waive the South Carolina Tort Claims Act under the
facts of the instant action?



STATEMENT OF THE CASE

Appellant filed the initial complaint on January 18, 2017. (Complaint) Respondent filed an
answer on February 21, 2017. (Answer) Appellant filed an amended complaint on March 16,2017,
and the Respondent filed an amended answer on April 3, 2017 Respondent filed a motion in limine
to exclude Appellant’s expert from testifying on February 7, 2019. Respondent alsohﬁled a motion
for summary judgment on February 28, 2019. ‘The parties submitted memoranda of law which
briefed the subjects for trial. The instant action was called for trial on May 28, 2019. The trial
judge heard and denied Respondent’s motions at the beginning of trial. The trial judge also heard
and rejected arguments raised in Appellant’s pre-trial brief that the South Carolina Tort Claims
Act had be repealed by the later adoption of the Safe Schools Climate Act.

After three days of trial, the trial judge directed a verdict on May 30, 2019 finding:

THE COURT: Moreover, I don't even know that the touching on October 20th
satisfies physical injury. Black's Law Dictionary defines physical injury as
physical damage to a person's body. There has been no testimony of any
damage to Kian's person. In fact, I believe there was testimony that -- that
there were no physical scars, or no one saw anything, or at least there's no
affirmative testimony that there was any damage to his body. I could touch the
hood of your car. That might be an unwanted touching. Maybe a car is a bad thing,
because it's not so closely to the person that it'd be an assault. But I'll use it as an
example. I can touch it, or I can scratch it with my key. One is damage, and the
other is not. An unwanted touching would be an assault for which Ms. Moody
would be liable. And when we talk about damages in -- in these kinds of cases --
let's see. Ralph King Anderson's charge -- and he cites some cases. But (As read):
"An injured party may recover for mental anguish brought about by bedily
injury and suffering."

(Trial transcript pg. 560, line 10-pg. 561, line 5)(Emphasis added.)
The trial issued a Form 4 on June 7, 2019. (Form 4) The instant appeal was filed on June

11, 2019.



STANDARD OF REVIEW

When reviewing the circuit court's ruling on a directed verdict motion, this court must apply

the same standard as the circuit court “by viewing the evidence and all reasonable inferences in

the light most favorable to the nonmoving party.” Elam v. S.C. Dep't of Transp., 361 S.C. 9, 27-
28, 602 S.E.2d 772, 782 (2004). An appellate court will reverse the circuit court's ruling on a
directed verdict motion only when there is no evidence to support the ruling or when the ruling is

controlled by an error of law. Law v. S.C. Dep't of Corr., 368 S.C. 424, 434-35, 629 S.E.2d 642,

648 (2006). “When the evidence yields only one inference, a directed verdict in favor of the

moving party is proper.” Wright v. Craft, 372 S.C. 1, 22, 640 S.E.2d 486, 498 (Ct. App. 2006).

“On the other hand, the [circuit] court must deny a motion for a directed verdict when the evidence
yields more than one inference or its inference is in doubt.” Id. “When considering a directed
verdict motion, neither the [circuit] court nor the appellate court has authority to decide credibility

issues or to resolve conflicts in the testimony or evidence.” Burnett v. Family Kingdom, Inc., 387

S.C. 183, 188-89, 691 S.E.2d 170, 173 (Ct. App. 2010).
When ruling on a motion for a directed verdict, the trial court is concerned with the

existence or nonexistence of evidence, not its weight. Hopper v. Terry Hunt Constr., 373 S.C. 475,

479-80, 646 S.E.2d 162, 165 (Ct. App. 2007) “Certain situations involve mixed question of law
and fact. Statutory interpretation is a question of law. But whether the facts of a case were correctly

applied to a statute is a question of fact. Bursey v. S.C. Dep't of Health & Envtl. Control, 369 S.C.

176, 185, 631 S.E.2d 899, 904 (2006), overruled on other grounds by Allison v. W.L. Gore &

Assocs., 394 S.C. 185, 714 S.E.2d 547 (2011).



STATEMENT OF THE FACTS

K.S. was a first grader at Respondent’s North Springs Elementary (“North Springs™) in the
fall of2011. K.S. attended kindergarten at North Springs, and he héd no disciplinary or behavioral
issues that year. (Trial transcript pg. 524, lines 3-7.) K.S. loved kindergarten and had no issues
going to school. (Trial transcript pg. 65, line 21-pg. 66, line 10; pg. 107, line 19-pg. 108, line 9.)
Prior to first grade, K.S. was a normal five year old boy without anxiety issues. (Trial transcript
pg. 524, line 14-22) K.S.’s mother, Gina, is employed by Responaent as the attendance secretary
at North Springs at the beginning K.S.’s first grade year. (Trial transcript pg. 523, lines 13-21.)
K.S.’s father, James, is a retired U.S. Army Master Sergeant. (Trial transcript pg. 101, lines 17-
20.)

K.S. was assigned to Jan Moody’s (hereinafter “Moody”) first grade élassl. (Trial transcript
pg. 66, lines 14-15.) Mr. & Mrs. Seeger testified that K.S. began to cry before going to school just
a few weeks into his first grade school year. (Trial transcript pg. 109, line 23-pg. 110, line 12; pg.
526, lines 13-22.) K.S.’s crying was described by his mother as “shaking upset.” (Trial transcript
pg. 528, lines 15-24.) K.S. also complained of stomach aches as an excuse not to go to school.
(Trial transcript pg. 526, line 23-pg. 527, line 5.) K.S.’s crying was described by his father as “deep
breathing and sobbing. The look in his eye was of fear.” (Trial transcript pg. 110, line 25-pg. 111,
line 8.)

The Seegers then reached out to Moody and the school administration to find out what was
causing K.S.’s crying, apprehension, and terror regarding school. Ms. Germann, an assistant
principal and the grade level administrator, told Mrs. Seeger that K.S. was a “mama’s boy and he

misses his mom, and he wants an excuse to come see you.” (Trial transcript pg. 112, lines 9-15)

1K.S. is now in the 9™ grade.



The Seegers set up a parent teacher conference with Moody. Mr. Seeger also sent K.S. little notes
of encouragement, and ate lunch with K.S. in the cafeteria. (Trial exhibit 17; Trial transcript pg.
112, lines 5-24; pg. 142, lines 20-24.) Moody gave the appearance of wanting to help. (Trial
transcript pg. 541, lines 6-8.) Mr. Seeger tﬁought Moody was a nice person and had no idea that
she was the problem until later. (Trial transcript pg. 142, lines 7-17.)

Mr. & Mrs. Seeger finally learned of Moody’s inappropriate conduct towards K.S. because
of an incident that occurred in the school cafeteria on October 20, 2011 (hereinafter ‘the cafeteria
incident.”) K.S. accidentally dropped his tray of food in the cafeteria as he was leaving the line.
Cafeteria worker Belinda Fenwick later gave the following written statement to North Spring’s
principal Dr. David Holzendorf:

“I then told him [K.S.] to go and get another lunch tray, and he went back through
the serving line and come out with a corn dog. His teacher Ms. Moody approached -
him very harshly to go and get another tray. [...] I observed his teacher (Ms.
Moody) grab him very forcefully by his arm and tell him as she was walking him
with him back to the table ‘I will give you something to cry for.’ I feel that no
student should ever be treated the way he was treated.

(Trial Exhibit 7)(Emphasis added)
At trial, K.S. testified as follows:

Q Okay. Now, I mentioned the cafeteria. Tell the --tell the jury what
happened in the cafeteria.

A I was going through the lunch line with my corn dog and a drink.
And once I walked out, I handed the lunch lady my ticket to buy the lunch. And
when I saw Ms. Moody, I dropped my tray. And then when the lunch ladies came
over and helped me clean it up and Ms. Moody started walking over, and then she
grabbed my arm and told me to go get another corn dog. So I went through and
just grabbed a corn dog. And then she yelled at me to go get a tray. So I went and
got a tray. And then the lady, like, took the other meal off and put that meal on. So
then she grabbed my arm took me to another table, where I sat alone.

Q Okay. When -- when you're talking about her grabbing your arm,
what -- can you tell the jury exactly how it happened?

A She would claw my arm with her nails.
Q Did it hurt?
A Yes.



Q Did it make you feel good that she was doing that, or did it make
you more scared?

A Made me more scared.

Q Do you remember her saying anything to you in the --in -- in the
cafeteria?

A Yes.

Q Okay. What do you remember her saying?
A She said, '"Stop erying or I'll make you something to cry about."

(Trial transcript pg. 71, line 13-pg. 72, line 17)(Emphasis added.)

The encounter was also captured on the school’s video surveillance system. Both Mr.
Seeger and Dr. Holzendorf testified as to their recollection of what the video showed?. Mr. Seeger
testified that the grab was “forceful grab and pull.” (Trial transcript pg. 117, lines 10-16) Dr.
Holzendorf testified that he could not determine Moody’s forcefulness but that the video confirmed
Ms. Fenwick’s observation of physical contact. (Trial transcript pg. 400, lines 11-21.) Mrs. Seeger
learned from the school nurse that something involving K.S. and Moody had happened in the
cafeteria. (Trial transcript pg. 530, 16-22.) Mrs. Seeger then informed her husband. (Trial transcript
pg. 530, line 25-pg. 531, line 4.) Mr. Seeger testified that K.S. began “bawling” when he saw him
after the cafeteria incident. (Trial transcript pg. 115, lines 21-23%) The Seegers then brought this
incident to the attention of Dr. Holzendorf and demanded a response. (Trial transcript pg. 117, line
20-pg. 118, line 7.) When he was being lead to his new classroom, K.S. began to cry because he
said “Moody’s in the hallway.” (Trial transcript pg. 118, lines 16-25.)

Unknown to K.S.’s parents but known to Respondent, Moody was in a downward spiral of
unprofessional conduct in the fall of 2011. On September 29, 2011, two members of the school
staff, Media Specialist Tabitha Glover and her assistant, Susan Garris, Awitnessed Moody act

inappropriately towards a different, unidentified student (“Student A.”) Both Ms. Glover and Ms.

2 The video was not entered into evidence or shown to the jury.
* The trial transcript contains a scrivener’s error. Mr. Seeger testified “immediately” not “immunity.”

6



Garris considered Moody’s interaction with Student A to be a violation of the Respondent’s anti-
bullying policy, Policy JICFAA and JICFAA-R (hereinafter “JICFAA.” (Trial Exhibits 1, 4, 6)

JICFAA prohibits “acts of harassment, intimidation or bullying of a student by students,
staff and third parties” that “interfere with or disrupt a student's ability to learn and the school's
responsibility to educate its students in a safe and orderly environment.” (R. p. Trial Exhibit 1).
Harassment, intimidation and bullying are defined by JICFAA and the South Carolina Safe School
Climate Act* as

a gesture, an electronic communication, or a written, verbal, physical, or
sexual act that is reasonably perceived to have the effect of:

(a) harming a student physically or emotionally or damaging a
student's property, or placing a student in reasonable fear of personal harm or
property damage; or

(b) insulting or demeaning a student or group of students causing
substantial disruption in, or substantial interference with, the orderly operation
of the school.

(Trial Exhibit 1)(Emphasis added.)

Both Glover and Garris observed Moody humiliating Student A in front of Moody’s entire
class by saying “Oh my gosh, there is no way you can read that book,[sic] you will not be able to
read word one in that book, so [sic] so put it back and pick out another one.” (Trial Exhibits 4, 6)
Ms. Glover testified that Moody yelled that comment loud enough that the entire class heard her
contact. (Trial transcript pg. 179, lines 14-25.)(Emphasis added.) Ms. Garris testified that Moody’s
statement was so loud that she (Garris) and Moody’s entire class heard it in the large media center.
(Trial transcript pg. 203, lines 8-25.) Ms. Glover and Ms. Garris thought the comment was very
embarrassing to Student A, inappropriate, and intimidating. (Trial transcript pg. 180, lines 1-9; pg.

182, lines 22-24; pg. 204, line 8-pg. 205, line 5.) Ms. Glover testified that she felt “distraught”

even thinking about how Moody spoke to Student A. (Trial transcript pg. 180, lines 17-25.) Ms.

43.C. Code § 59-63-120(1)



Glover reported Student A responded to Moody’s outburst by crying when Moody embarrassed
him in front of his entire class. (Trial transcript pg. 181, lines 12-22; pg. 204, linés 4-7.) JICFAA
requires all employees of Respondent to report violations to the school’s principal. (Trial Exhibit
1) Both testified that they immediately reported the September 29" incident to Dr. Holzendorf.
(Trial transcript pg. 183, lines 11-19; pg. 207, line 16-pg. 208, line 3.)

Dr. Holzendorf recalled that he had spoken to both Ms. Garris and Ms. Glover regarding
the September 29™ incident involving Student A. (Trial transcript pg. 379, lines 7-20.) Dr.
Holzendorf testified that he thought Moody’s comments to Student A did not serve a legitimate
education purpose and were “demeaning.” (Trial transcript pg. 381, lines 6-16.) Dr. Holzendorf
acknowledgéd that Moody’s comments emotionally harmed Student A and fit one of the
definitions of bullying under the district’s policy. (Trial Exhibit 1; Trial transcript pg. 381, line 19-
pg. 382, line 3.) Dr. Holzendorf testified that he could not recall whether he had spoken with
Moody, the grade level administrator, Student A, Student A’s parents, or any of the other students
in Moody’s class which would have included K.S. (Trial transcript pg. 375, lines 8-15; pg. 392,
line 24-pg. 393, line 10; pg. 414, line 13-pg. 415, line 5.) Dr. Holzendorf could not recall any of
the actions that he had taken that would be consistent with the “prompt and thorough investigation”
of the incident involving Student A as required by JICFAA. (Trial Exhibit 1; Trial transcript pg.
382, lines 4-12.) Dr. Holzendorf’s contemporaneously made notes did not reflect any sort of

interactions with Moody regarding the September 29™ incident. (Exhibit 24; Trial transcript, pg.
374, line 22-pg. 375, line 6.) Dr. Holzendorf conceded that the lack of documentation meant it was
“likely” he did not even speak to Moody about the September 29" incident. (Exhibit 24; Trial
transéript, pg. 374, line 22-pg. 375, line 6.)Dr. Dr. Holzendorf testified that at the time in his

judgment he did not feel the September 29" incident warranted action. (Trial transcript pg. 449,



lines 16-21.) Holzendorf admitted he began an investigation of Moody on October 20%, and not
September 29", (Trial transcript pg. 411, lines 8-11.) Dr. Holzendorf also admitted that he did not
impose any of the required sanctions on Moody for violating JICFAA on September 29, 2011.
(Trial Exhibit 1; Triél transcript pg. 448, line 16-pg. 449, line 21.)

Dr. Karen Lovett, Respondent’s Executive director for human resources, testified she did
not know about the September 29 incident involving Student A until much later. (Trial transcript
pg. 467, line 19-pg. 468, line 3; pg. 471, lines 19-22.) Dr. Lovett was of the opinion—after much
prodding—that the September 29" incident violated JICFAA. (Trial transcript pg. 471, line 19-pg.
474, line 18.) Dr. Lovett also testified that the statement on September 29" was embarrassing to
Student A. (Trial transcript pg. 475, lines 10-14.) Dr. Lovett testified—again after much
prodding—that Dr. Holzendorf should have initiated an investigation of Moody and contacted the
district after receiving the September 29" incident report. (Trial exhibit 25; Trial transcript pg.
477, line 22-pg. 478, line 13.) Dr. Lovett also acknowledged that waiting 21 days to investigate
the allegations of Moody’s miscondﬁct did not fit the definition of “promptly” and was not
reasonable. (Trial transcript pg. 479, lines 3-14.) Dr. Lovett also testified that she did not see any
evidence of a “thorough” investigation of the September 29" incident as required by JICFAA.
(Trial transcript pg. 479, line 15-pg. 481, line 8.) Moody stated to Dr. Holzendorf and Dr. Lovett
when Respondent finally started its investigation that the September 29% incident occurred on a
“very dark, ugly day” in her life. (Trial transcript pg. 492, lines 1-14; Trial Exhibit 15). This “very
dark, ugly day” was part of the personal issues which Dr. Lovett testified was one of the reasons
Respondent took action against Moody. (Trial transcript pg. 488, line 21-pg. 490, line 6.)

The second incident involving Moody—and the first incident documented by Respondent

between Moody and K.S.—occurred on October 10, 2011 (“the October 10" incident.”) Ms.



Glover and Ms. Garris again witnessed Moody act inappropriately towards K.S. regarding his
crying. Ms. Glover wrote that Moody stated when her class arrived “in a loud tone ‘Don’t give
K.S. any special treatment or praise. He has been crying non-stop in the classroom all day, and he
does not deserve anything.”” (Trial Exhibit 6.) Ms. Garris wrote that Moody loudly proclaimed
when she came back to the media center after hearing t};at K.S. had behaved normally “Of course
he’s good for you, he has cried all day in my class.” (Trial Exhibit 5.) Ms. Glover testified the
incident involving K.S. occurred either the next time or the second time Moody’s class came to
the media center after the September 29" incident. (Trial transcript pg. 186, line 15-pg. 187; line
6.) Ms. Glover elaborated on the incident in her trial testimony that Moody’s statement was said
loudly in front of the whole class. (Trial transcript pg. 186, line 17-pg. 187, line 9.) Ms. Glover
observed K.S. immediately put his head down and begin to sob. (Trial transcript pg. 187, lines 10-
16.)

Ms. Glover testified unequivocally that she informed Dr. Holzendorf of the October 101
incident within 24 hours after observing Moody’s treatment of K.S. (Trial transcript pg. 188, line
110-pg. 189, line 15.) Ms. Garris testified that she hand delivered her written report regarding the
October 10" incident directly to Dr. Holzendorf on or about October 10t or 11%. (Trial transcript
pg. 210, line 18-pg. 211, line 12.) Dr. Holzendorf’s recollection was the meeting with Ms. Glover
occurred sometime after the cafeteria incident. (Trial transcript pg. 383, line 19-pg. 384, line 20.)
Mr. Seeger had no idea the October 10th incident had even occurred until much later. (Trial
transcript pg. 124, lines 4-10.) Moody did not deny the incident on October 10™ or her statement
in the media center regarding K.S. when questioned about it by Dr. Lovett on November 3, 2011.
(Trial transcript pg. 489, lines 14-17; Trial exhibit 12.) Dr. Lovett also testified that Dr. Holzendorf

should have started an investigation on October 10" if he had received the complaints from Ms.
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Glover and Ms. Garris. (Trial transcript pg. 484, lines 14-21.)

On October 18,' 201 1, Dr. Holzendorf documented a meeting that occurred between Moody
and himself. (Trial Exhibit 11) In that meeting, Moody ihformed Dr. Holzendorf that K.S. had
been crying in her classroom “for the last three weeks.” (Trial Exhibit 11.) Dr. Holzendorf testified
at trial that “for the last three weeks” would have put the beginning of the crying episodes into
sometime in éeptember. (Trial Transcript pg. 395, lines 10-15.) The “for the last three weeks”
would have placed the beginning of K.S.’s crying before the first incident involving Student A.
803And yet, Dr. Holzendorf still did nothing. Dr. Holzendorf elaborated that he thought the
“missing his dad” statement was in relation to a deployment by Mr. Seeger. (Trial transcript pg.
394, lines 1-24; pg. 450, lines 3-17.) Dr. Holzendorf was unaware of Mr. Seeger’s deployment
status and took no steps to find out. (Trial transéript pg. 450, lines 3-17.) The only time Mr. Seeger
was ever deployed overseas occurred during Operation Desert Storm long before K.S. was born.
(Trial transcript pg. 103, lines 14-1 5) Mzr. Seeger did travel within the United States for work, but
K.S. had never experienced any episodes of crying while Mr. Seeger was traveling. (Trial transcript
pg. 105, line 15-pg. 106, lineA23“‘.) Dr. Holzendorf admitted that he did not consult with the school -
counselor, Ms. Williams, regarding K.S.’s crying. (Trial transcript pg. 395, lines 7-9; pg. 397, lines |
10-21.)

Dr. Holzendorf finally initiated an investigation into Moody’s conduct after the October
20" cafeteria incident. (Trial Exhibits 12-20.) A recorded recollection prepared by Dr. Lovett

contains the following statement from Dr. Holzendorf:

DH: Through different incidents, those statements came out as we were expanding our invesligation,
The media specialist came to me that day, concerned about the tone Ms. Moady used, § didn't put the:
twa situations togather until later, : ) ;

(Trial exhibit 15.)
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Dr. vaett testified that Moody should no longer be in a classroom. (Trial transcript pg.
488, lines 18-25.) Dr. Lovett also testified she did not think Moody could return and be effective
in the classroom “in her pre‘sent.state of mind.” (Trial transcripf pg. 504, lines 2-5.) Dr. Lovett
testified that the three incidents meant that Moody was far beyond corrective _action and that “She
was just not in a —a mental state 6f mind to be with children at that poiﬁt in time.” (Trial transcript
pg. 504, lines 21-25.) Dr. Lovett testified that Moody was capable of being a teacher as September
29 but lost that ability sometime by October 20. (Trial transcript pg. 511, line 23—pg. 512, line 5.)
Moody was allowed to resign in lieu of termination by the district. (Trial transcript pg. 492, line
15-pg. 493, line 2.)

It was only after the October 20" cafeteria incident that K.S. finally opened up to Mr. & -
Mrs. Seeger regarding Moody’s treatment of him in class. K.S. related specific past incidents. K.S.
testified that Moody would get in his face and loudly yell “Stop being such a crybaby.” (Trial
transcript pg. 66, line '1 8-pg. 67, liﬁe 12.) K.S. also testified that Moody would isolate him grabbing
him by the arm, putting him in the hall, and would not let him participate in class activities. (Trial
~ transcript pg. 67, lines 13-19.) K.S. testiﬁed. that Moody’s conduct “also included unwanted
physical touching and grabbing. (Trial transcript pg. 68, lines 12-19) K.S. testified that Moody
encouraged other class -members to make critical comm'eﬁts about K.S. in his presence, and
- allowed the students to form a “No Crying Club” to exclude K.S. from class activities. (Trial
transcript pg. 67, line 20-pg. 69, line 3.) Moody conﬁscated the encouraging notes Mr. Seeger had
‘included in K.S.’s lunch. (Trial Exhibits 17, 20.) Moody did not deny taking the notes but added
she wanted K.S. to write notes to her. (Trial Exhibit 12) K.S. also testified that Moody would grab
him “forcefully” and put him the hall. (Trial transcript pg. 68, lines 12-19.) K.S. testified that the

grabbing and yelling started about a week after school started. (Trial transcript pg. 70, lines 22-23)
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Moody’s explanation as to why she isolated K.S. was because other students were “fussing” about
K.S.’s cryiné. (Trial Exhibit 12.)

K.S. testiﬁe.d that he was afraid—and still is afraid—of Moody. (Trial transcript pg. 70,
lines 5-8.) K.S. testified that he takes medication to help him feel better. (Trial transcript pg. 82,
line 2-pg. 83, line 1.) K.S. also testified that often feels anxious, hopeless, and trouble sleeping.
(Trial transcript pg. 83,- line 5-pg. 85, line 17.) Mr. Seeger téstiﬁed that K.S. still has issues of
anxiety, angry outbursts in the months and years since the incident. (Trial transcript pg. 120, line
2-pg. 121, line 16.) M. Seeger also testified while the “sadness and darkness of his eyes wasn’t as
pronounced” that K.S. was not the same. (Trial transcript pg. 123, lines 11-20.) Mr. Seeger
testified that over tirne he and his wife began to find out “how profoundly -affected he [K.S.] was.”
(Trial transcript pg. 126, lines 3-9.) Mr. Seeger also described K.S. as being “fidgety,” his “anxiety -
level was.through the roof,” and that he (K.S.) chewed all of his nails off continuélly.” (Trial
transcript pg. 131, lines 14-20.) Mr. Seeger also testified that fhere are some period of time where
K_.S. is depressed, easily angered, and will not come out of his room. (Trial transcript pg. 137, lines
10-13.) K.S. also has trouble sleeping. (Trial transcript pg. 138, lines 5-15.)

K.S. received in-office therapy from a series of psychologists after being removed from |
Moody’s class. (Trial transcript pg. 121, line 19-pg. 122, line 20; pg. 126, lines 3-9; pg. 128, line
Q-bg. 131, line 3; pg. 133, line S-pg. 136, line 3.) K.S. also received assistance of a schbol counselor
during the rest of his elemeﬁtary school time. (Trial transcript pg. 132, line 17-pg. 133, line 4.)
K.S. also sees a psychiatrist who prescribes K.S. medication including Zoloft. (Trial transcript pg.
136, lines 4-19.) K.S. has improved with medication, but K.S. struggles even with medication.
(Trial transcript pg. 137, line 21-pg...'138,'1ine 4.) The days K.S. does not take his medication are

“rough.” (Trial transcript- pg. 137, lines 7-9.)
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Appellant also presented expert testimony from a forensic psychologist, Dr. David Englert.
Dr. Englert testified that K.S. has persistent depressive disorder with anxious mood. (Trial
transcript pg. 277, lines 11-17; pg. 284, lines 13-17.) Dr. Englert festiﬁed that KS started
suffering m¢ntal ﬁealth issues—specifically persistent depressive disorder—as a direct response
to the events in 2011 involving Moody. (Trial t;anscript pg. 286, line 25-pg. 287, line 4; pg. 292,
line 21-pg. 293, line 3.) Dr; Englert also opined K.S.’s mental health issues were not related to
either his mother or the litigation. (Trial transcript pg. 294, line 9-pg. 295, line 15.) Dr. Englert
opined that K.S.’s struggles began well before he was a teenager. (Trial transcript pg. 314, line 24-
pg. 315, line 112.) Dr. Englert interviewed K.S. and observed KS “crying and shaking” at the
mere mention of Moody’s name. (Trial transcript pg. 287, lines 8-23.) Dr. Englert opined that
K.S.’s reaction was an authentic psychological reaction to the mere mention of Moody’s name.
(Trial transcfipt pg. 288, lines‘ 3-10.)

Appellant aléo proffered Dr. Alan‘McEvoy as an expert via a video recorded deposition on
the subject of teacher-versus-student bullying and school district responses to teacher-versus-
student bullying. (Trial Deposition of Alan McEvoy, pg. 11, lines 17-21.) Respondent opposed Dr.
McEvoy’s acceptance as an expert by filing a motion in limine. The trial court did not permit Dr.
McEvoy’s depositiori to be presented to the jury on the grounds that Dr. McEvoy’s testimony was
cumulative with other evidence. (Trial transéript pg. 516, line 18-pg. 517, line 20.)

LEGAL ARGUMENT

L The trial court incorrectly directed a verdict on the issue of mental health damages.
The trial court erred in directed a verdict in favor of Respondent by finding the Appellant
had not proved he had suffered an injury in Appellant’s negligence action. The 'Supreme Court has

held whether a plaintiff that sustained physical or bodily injury as a consequence of the shock,
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fright and emotional upset was a jury question. Padgett v. Colonial Wholesale Distrib. Co., 232

S.C. 593, 60608, 103 S.E.2d 265, 271-72 (1958). Emotional distress is properly recoverable

under a negligence theofy if there is a physical manifestation of those injuries. Babb v. Lee Cty.

* Landfill SC, LLC, 405 S.C. 129, 153, 747 S.E.2d 468, 481 (2013). A “physical manifestation” of

emotional injuries means whether a plaintiff can show “medical treatment or other objective

evidence of physical injury.” Dooley v. Richland Mem'l Hosp.,? 283 S.C. 372, 375, 322 S.E.2d

669, 671 (1984).

The trial court clearly misapprehended the definition of “bodily injury” for the purposes of
whether to submit the instan;c action to the jury. The Supreme Court answered this question many
years ago when it held:

“In order to receive bodily injury, it was not necessary that the plaintiff should
lose a limb or receive a broken limb, or to have wounds inflicted on her body.
Having her nervous system injured and being made sick, in the manner she
testified, constitutes bodily injury, and for which she should be entitled to recover
damages in proportion to such injury, provided the proof establishes negligence on
the part of defendant....”

Spaugh v. A. C. L. Railroad Co., 158 S.C. 25, 155 S.E. 145, 147 (1930)(Emphasis added)
The Supreme Court in Spaugh also held “suffering from a nervous breakdown, as a result

of defendant's negﬁgence, would support a verdict for the plaintiff, independent of any-other injury

she sustained.” Spaugh, supra. In Doe by Doe v. Greenville Hosp. Sys., 323 S.C. 33, 38-39, 448

S.E.2d 564, 567 (Ct. App. 1994), this Court—citing Spaugh—held the fact that the victim of a

sexual molestation suffered no physical wounds was “not determinative” as to whether the victim

> Dooley was-a case involving negligent infliction of mental distress when the hospital mistakenly told the Plaintiff
Parents that their child was dead. The South Carolina Supreme Court has only allowed negligent infliction of mental
distress for bystander liability. Kinard v. Augusta Sash & Door Co., 286 S.C. 579, 581, 336 S.E.2d 465, 466 (1985).
The Appellant’s parents have not asserted any claim in the instant action. Appellant instead alleged a first party
negligence claim. Dooley and Kinard are cited herein to demonstrate the types of evidence used to prove a mental
health injury.
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had suffered an injury. This Court held in Doe byA Doe held the record “replete with evidence” that
Doe had suffered “a severe mental injury.” Id. Citing Doe by Doe, the United States District Court
of South Carolina found that suffering from severe emotional trauma including major depressive
episodes was a sufficient mental injury upon which to base damages even in the absence of

physical wounds. Zimbelman v. Savage, 745 F. Supp. 2d 664, 681 (D.S.C. 2010) Also citing

Spaugh, this. Court has held that emotional trauma can be a bodily injury for the purposes of

insurance. State Farm Mut. Auto. Ins. Co. v. Ramsey, 295 S.C. 349, 350, 368 S.E.2d 477, 478 (Ct.

App.), aff'd, 297 S.C. 71, 374 S.E.2d 896 (1988). The amount of damages suffered in a personal

injury action is also a question for the fact-finder. Wilder v. Blue Ribbon Taxicab Corp., 396 S.C.

139, 148, 719 S.E.2d 703, 708 (Ct. App. 2011); Hicks v. Herring, 246 S.C. 429, 436, 144 S.E.2d
151, 154 (1965).

The Supreme Court in Dooley held the evidence that the Dooleys received no medical
treatment for being “upset and nervous” and taking medication that had previously pfoscribed was
insufficient as “objective evidence” of a mental health injury. Instead, a plaintiff alleging mental
health injury must demonstrate a “physicél maﬁifestation” of the mental health injury. Dooley,
supra. A “physical manifestation™ has been held to include crying, weight loss, sleep disturbances,
. inability to do housework, difficulty in socializing, and the inability to tolerate stress. Kinard v.

Augusta Sash & Door 'Co., 286 S.C. 579, 581; 336 S.E.2d 465, 466 (1985); Landreth v. Reed, 570

S.W.2d 486, 488 (Tex. Civ. App. 1978). A physical manifestation of mental injury has also been

held to include shaking, nausea, cramps, hysteria, depression; headaches, spastic colon, knotting

of the intestinal tract, stiffness and numbness. Ford v. Hutson, 276 S.C. 157, 165, 276 S.E.2d 776,

- 780 (1981)
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In the light most favorable to the Appellant, the Appellant proved a sufficient injury beyond
“mere emotional discomfort.” Appellant and Appellant’s witnesses testified as to Appellant’s
bodily injuries. Appellant himself testified he was grabbed and clawed by Mbody. (Trial transcript
pg. 71, line 13-pg. 72, line 17) Respbﬁdent has not seriously contested that Moody grabbed K.S.’s
arm in the cafeteria only the amount of force used. (Trial transcript pg. 400, lines 11-21.) The
actions of Moody putting her handé on K.S. “concerned” Dr. Holzendorf. (Trial exhibit 9.) Mr. |
Seeger testified as to K.S.’s profound changes in emotions and demeaﬁor. Mr. Seeger testified that
K.S. still has_ issues of anxiety, angry outbursts' in the months and years since the incident. (Trial
transcript pg. 120, line 2-pg. 121, line 16.) Mr. Seeger also testified while the “sadness and
darkness of his eyes wasn’t as pronounced” thét K.S. was not the same. (Trial transcript pg. 123,
lines 11-20.) Mr. Seeger also testified that thefe are some périods of time where KS is depressed,
easily angered, and will not come out of his room. (Trial trénscript pg. 137, lines 10-13.) K.S. also
has trouble sleeping. (Trial transéript pg. 138, lines 5-15.) Mr. Seeger also testified that Appellant
has significantly changed in his response to discipline. (Trial :transcript pg. 168, line 23-pg. 171,
line 5) Appellant still suffers from a significant meltdown anytime Moody is mentioned. Trial
transcript pg. 168, line 23-pg. 171, lineA 5) Appellant aﬁd other witnesses testified to K.S.’s physical
manifestations of psychological injury. Appellant’s expéft opined that K.S. has ‘a mental health
diagnbsisfhis neerué system. haS becomg sick—as result of hJS e;;periences. K.S. now takes
medication—Zoloft—for depression.

Thus, whether the injuries inflicted on him where sufﬁ‘é