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STATEMENT OF ISSUES ON APPEAL

1. Did the lower court err in concluding that a development permit issued in
response to an application for a two-phased develppmeht entiﬂéd the permit holder
to pursue the second phgse of the clleVGIOp'ment ten years after the permit was
issued? |

2. Did the lower court err in substituting its judgment for that of county
planning officials and concluding that a new IO,QQO square fpot hall would not
increése tﬁe “occupant 'lc_)ad” of an existing non—ponfonning st'ru(':ture? |

3. Did the lower court err in oveltunﬁﬁg a decision of expert cour_1ty~zoning
officials de;nying resporident a Variance,'parti(.:uliérly where the public good would
hot be served by further develobmerit because the area in question has beeﬁ
identified as having a héightened ;ha_nce of an air crash from the nearby Mérine
Corps Air Station? |

- STATEMENT OF THE CASE.
"~ On April 3, 2008, Grays Hill Baptist Church (respondent) conim'encea
~ action No. 2008-CP-07-1114, in the Court of Cénjmon Pleas, challenging ;a
decision of the Beaufo;t County Plann_ing Commission denying respondeh’; a
develqpmen;t permit. The action was remanded to the Planning Commission for
the purpose of compﬂirllg arecord, after which, réspondent ﬁléd a new action (No.

. 2012-CP-07-1394) challenging the denial of the development permit.



On October 4, 2010, re;spo'ndent ﬁleci action No. 2068—CP-07—1 1 14, .
chél_leﬁging a decision ;)f the Beaufoﬁ County Zoning Boarci of Appgals denying
respondent a variance from the zoning rule that had. formed the basis of the
Planning Commission’s decision denying re;c,pondent a development ﬁermit.

On Ma'y 20, 2011, the United Staﬁes moved to intervene on b;ehalf of .

" Beaufort County. .

On March 21,2013, the Court of Common Pleas issued a final order of
judgment in respohdent’s favor, concluding that rgsponde‘ﬁt was entitled to a .
deveiopment pernﬁit or, in the alternative, a variance.

On F ebruary.29, 2016, the Court of Common fleas denied reconsideration.

On March 29, 2016, tﬁe County and the United States served a notice of
appeal. |

| FACTS

This dispute involves the efforts of respdn’dent to build a new 10,000 square
.fo-ot hall near a U.S. Marine Corl.;)s, Air Station in Beaufort Counf}f. The Air
Station is the home of the Marine Corps’ Atlanﬁc Coast ﬁxedfwing, ﬁghtel'-a;ttack '
aircraft assets including six Mariﬁe Corps F/A-18 squadrons and one F-35B Fleet

Replacement Squadron. It is the only location in the world where pilots train to fly

 the F-35B.!

L See http://www.beaufort.marines.mil/About/.
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The Marine Corps and Beaufort County (“the Ceunty”) have designated
resnondent’s property as falling within an “Accident P_otential Zone,” meaning that
itis in an area ’dlat has a heightened potential fof air crash. In order to pr'otect beth
public safet'y'and the inte'grity of Air Station operations, the County has adopted
zoning rules that-sha.rply limit further development within the Accident Potential
Zone.. Expert Connt}{ development and zoning ofﬁci_als have concluded that'these
rnles preelnde respondent from constructing a substantial new structure, and that
ﬁere is no extraordinary circumstance that Weuld entitle respondent to a variance.
The court below, honvever—without taking any new evidence and ruling only on
the admi_nistret-ive record cornpﬂe'd- in the-county zoning and development
- proceedings—overturned the judgment of the County and ..held that respondent was
entitled to a develepment permit or, in the alternative, alvariance.

A.  The Important Interest In Limit'i'ng Development Near Federal
Air Stations

The Department of Defense has long recogmzed that unchecked
development in the immediate v101nlty of a rmhtaly air station endangers public
safety and can also compromise th'e integrity of air stat1on operatlonst Unchecked
development even can—and has—Ied to base closures. See Bernard K 'S chafer,
The Air Installaz‘zon Compaz‘zble Use Zone Program: The Science and the Law 31
A F. L. Rev. 165 , 165 ( 1989). To address these .concerns and ensure that

development near military air stations is limited to compatible uses, the
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Department of Defense has for decades followed a pla‘nning program known as the
Air Installation and Compa’uble Use Zone pohcy (AICUZ) See U.S. Dep’t of

Def Tnstruction No. 4165 57, Air Installation Compatible Use Zones (AI CUzZ -

' Program) (May 2, 2011).2 The AICUZ Program exists to serve two primary

oEjectives. First, it “[pJromote[s] the health, éafety, aﬁd Welf.are' of persons in the
vicinity of and on air instaliation_s by minimizing aircraft noise and éafety:
impacts.” Id. at 2; see also A. F. Handbook 321708.4 § 1.2; AICUZ Program
Manager’s Guide (Mar. i, 19'99',)..3 Second, it.serves to “prdtect'. . opérational
capability from the effedts -O_f land use which are incompatible with aircraft. .
6perati§ns.” AICUZ Program Manager ’s. Guide § 1.2..

Oﬁe important éspect_ of the AICUZ Pfogram is a proceés for identifyiﬁg_

Accident Potential Zones, areas in the immediate vicinity of an air station that

" statistical analysis indicates have an elevated possibility of an air crash. -An

Accident Potential Zone I is an area that possess “a significant potential for

accidents.” AICUZ Program 30. An Accident Potential Zone I1 is the area beyond

an Accident Potential Zone I that still has “a measureable potential for accidents.”

Id. In Accident Potential Zones, “some type of land use control is essential.”

AICUZ Prograné Manager Guide § 1.4.4; see also id. at A3.1. High density uses

2 hitp//www.dtic.mil/whs/directives/corres/pdf/416557p.pdf.
3 http://static.e-publishing.af. Iml/productlon/ 1/af a4 7/pubhcat10n/aﬂ132-

7084/a£h32-7084.pdf.
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such as places of assembly, iﬁcluding churches, are not considered appropriate in

an Accident Potential Zone Il. Id. § 2.6.4.1. .

Designations made under the AICUZ program have ﬁo indepen-dent
operative legal effect. 'Seé AICUZ Program 7 (“This Instruction does not impose
any fequirementé on member:s of the iaub_lic or State or local governments, nor does
it prescribe any specific course of action for ‘_chese groups to take in dealing with
the DoD on land-use questions..”); see -aZso Blue v. United States, 21 Cl Ct. 3:59,
362 (1990) (“AICUZ studies are for édvisory purposes only. The authority to
permit or réstrict development or use of private lands is left to the local
jurisdiction.”). Rather, the AICUZ .program recommends' procedures for
collaborating with local governments to adopt land use policies consistent with the -

findings of AICUZ studies. Base officials work with their surrounding

' communities, like the County, to ensure the adoption of appropriate land use .

regulations. The “AICUZ program is [then] implémented through the Iocél
government’s po'lioe power bver land use, zoning, énd building codes > Schafer, |
supra, 31 A.F.L.Rev. at 178.

| In order to. encourage local communities to address concerns identified in
AICUZ studies and to ensure adequate input from the sﬁrrou1_1d1'ng community, the
United Statés has a program of "pursuing Joint Land Use Studies, Whiéh are

cooperative efforts between the military installation and the nearby community.

5 7 i



" See AICUZ Program 14; AICUZ Progmm. Manager Guide § 2.6.5. These joint
| studies are then used to guide local Jurlsdlotlons in adopting land use regulations
* that ensure that future development “will be compatible Wlth both the military -
_ mission and the development needs of the community.” AICUZ Program

Manager Gut'de § 2.-6..5 J.1.

B.  Factual Background And Procedural History

1. In Deeember 1996, respondent sought a development permit from the
County. Respondent’s appllcatlon included a plan for the proposed development
that depicted two primary structures, a church building and a second building to
the south (which, though not identified as such in respondent’s application, has
- been known 1n this litigation as a F ellowship Hall). In-anarrative accompanying
the apptication; respondent described the proposed project as consisting of two .
phases. Pnase I was to consist of construotion of 'only the church building and
supporting infrastructure. Phase II was identified as the construction of the second
building. [R.p.245]: |

The County issued respondent a development permit for the proj ect, which
stated that it would explre two years from the date of apploval “unless substantial
-nnprovement has occurred.” [R p- 35] The County also approved a bulldlng

permit for the church building and surrounding infrastructure, and respondent went

forward with construction of Phase I. Respondent did not seek a building perndjt



for Phase II and otﬁerwi.se-took no steps to commence development of Fellowship

| Hall. In December 1997, the County conducted a final inspection of the completed -

church buﬂding and issued a certificate of compliance. [R. p.247].

. In 2006, Beaufort County adopted a new zoning ordinance, known as the

- Airport Overlay District, which was designed to limit development near Beaufort’s

Marine Corps Air Station. Under the designatibns made in the Aﬁ;pdrt Overlay
Di.strict, resﬁ_oﬁdent’s property fallsiwithin an Aeeident Potential Zone II. [R.p.
19]. Theee new zoning regulat.ions‘had only prospective effect, so_respondent’e
existing building became a grandfathered non-conforming use. However, under
the new zoﬁng rules, respondent has only a limited right to expaed on its existing
facility, and even then, may cio SO only. if the new expansion WOUl.d not increase the
“occupant load” of the building. [R. pp. 21-22].1

- In 2007, respondent applied to the County for.a eonstruction permi’e in order
to build Fellowship Hall. [R p. 20]. The County notified respondent that it Weuld -
first need to 'apply for a development ioermit. Respondent then applied for a

development permit and the application was considered by the County’s

Development Review Team, which rejected it. The Development Review Team

4 At the time that the appiieation was filed, the pertinent ordinance allowed

. for.a 15% increase of the “disturbed area” of the existing non-conforming’

development. The regulation has since been reworded to allow a 15% increase in

_the “floor area.” [R. p. 21-22].
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noted 'that to “protect the public health and.safety, the County has proh'ibited uses
vﬁthin [thé Accident Potential Zoqes] that atfract concentrationé of individu_alé
.such.as .. . churches,” aﬁd that while the regulations allowed for a modest increase
in the size of e?dstingnon—confbrming bﬁildings, it “was not the intent to permit an
eﬁ;pansion thét could allow more _ﬁeople to be in harm’s way.” [R.p. 5 O]. |
Accordingly, thé réquest for a permit authorizing constructi.on of a new 10,000
square foot building was denied.

Respondent appealed to the Beaufort County Planning Commission, which
‘unanimOI-lsly uphéld the dem'al'of the development pérmit. The Commission
concluded that “the number of persons that couid be on the site at any one time
éould be increased lWitﬁ the e);;parision,’? and thus, that the construction of
F ellows.hljp Hall Wouid increase the “occupancy load” of the-existing structure. [R.
p.54]. | |

Respondent ﬁl.ed an action in the- Court of Common Pleas, challenging the
decision of the Planning Commission. Due to the absencé_: of a record, ‘Fhat actioﬁ
vs..fas ;emanded wrch consent of ,fhe parties to the Planning Commission for the
purpose of cbﬁducting a de novo proceeding. [R. pp 13, 16].. The PIa.lnning
Commission subsequenﬂjf denied respondént’s aﬁpﬁcation and r_esp'ondent fileda

new action éhallgnging that denial.



2. While respondent’s initial challenge to the denial of the development
permit nvas pending, respondent also filed a request with the Beaufort County
Zoning Board of Appeals seeking a variance that Would enable it to proceed with
| construcnon of Fellowshlp Hall. The Zoning Board of Appeals demed that request -
- after finding that respondent had not met the crlt_erla for a variance. The Zonlng
Board of Appeals concluded, among other things, that there were no extraofd:inary
and exceptlonal cond1t10ns pertaining to the property and that a variance would
adversely affect adjacent properties and the public good [R. p. 23 7]

Respondent ﬁled an action in the Court of Common Pleas challenglng the
' denial of a variance. That appeal was consolidated with respondent’s appeal from

the decision of the Planning Commission denying respondent a development

permit.

| 3. In light.of the federal interest in proper application and enforcement of
the Airport Overlay District, which serves to protect the Marine Corps Air Station .
and the adj acent public, the United States intervened in orde'r to support Beaufort
County in defend]ng the denials of the pern:ut and variance. The Umted States
explained that the Air Station “facilitates and supports the essentlal training of
military pilots” and-that respondent’s property “lays directly in the immediate

" landing pattern of military aircraft operating fromthe Marine Corps Air Station.”

[R. p. 131].



4, In'2013, the Coprt_ of Commuon Pleas éntered judément in respondent"_s .
favor. [R.p. 13—33]. The court ﬁrst. conclﬁded that the 1997 Development Permit
granted'respondent the right ;co buﬂd.Fel.loﬁfship Hall, and thus that respondent had
no need to' obtain further development approval from the Couﬁty in order to-move
forward with ité‘ project. In so holding, fhé court rejected the Céunty’s
determination that only the first -phase of the project (tﬁe initial church building) |
was authorized in 1997.. [R. .pp. 1é—19, 27-28,31-32]. The court also reasoned that
because respondent had engaged in “substantial improvémen ” by completing
consﬁﬁction of thé church building, the 1997 Development Permit never expired
and gave respondent a vested right to complete construction of Fellowship Hall a
decade Iatér. [R.p. 19]. |

- The court fufthef held that, in any case, resporident’s 2007 request for a new
dex}elopment permi’.c should have been granted. [R.p.32]. Whereas the County
had found that the zoniﬁg rules would ﬁot allow for the construction of a new
10,000 squ;cll'e foot structure on the ground that such a structure would expand the
“occupancy load” of the buildjng, the court found that conclusion to be
unsupported. [R.p. 30]. Rather, the court determined th.at. the relevant inquiry '
should be Whéthér the new building Woﬁ_ld lead to an inc'rease:in. the number of
people using the church pr;)perty (rather than whether the development would

increase the capacity of the property). The court further determined that the

10



1bAuﬂdiJrlgs \a}ould' not be occupied simultaneously because the existing congregation
" -would simply move between the two buildings. [R. pp. 26-27, 30-3 1].) |
The court further held that, in any event, respondent éﬁould have received a
variance. [R. pp. 24-26,- 32-33]. The court found that there were exceptiénal
' conditioﬁs that would- jUStify a variance because res_pondent, in reliance on the
: 1997 DeVelopmenthermit, investe;d in construction on tile property, and that_ itis
“‘extraordinafy and exceptional’ for the County to deny the lawful completion of a
developﬁlent which has been permitted.” [R. p.25]. The éouft further feésoned
that the public good would not be impaired by the grant of 2 variancé because |
“constructioﬁ of the Fellowship Hall o will not increase the probabﬂify of anyone
on the grouﬁd being injured in an aircraft accident.” [R. p. 26].

5. A motion for reconsideration was filed, but the parties asked thé court to.
delay ruling upon it while they explored settlemgnt. When séttlement discussions
were unsuccessful, the court denied.reconsiderétion 111 F ebruary 2016. [R. p. 63]..

:This timely éppeal followed. | | |
* STANDARD OF REVIEW

This Couirt gives “great deference to the decisions of those charged with
interpreting and applying local zoning ordinances” and will not “substitute its
judgment” for that of county zoning officials. Historic Charleston Found. v.

Krawcheck, 313 S.C. 500, 505, 443 S.E.2d 401, 405 (Ct. App. 1994).

11



Accordingly, the finding of those expert officials must be affirmed unless they
“have no evidentiary support or the Board commit[ed] an error of law.” Id.; see

also Brockv. Board of Adjustment & Appeals of Rock Hill, 308 S.C. 539,545, 419

S.E.2d 773,.777 (1992) (“The reviéwing court will not disturb the findings and

decision of the Board of Adjustment unless it determines that such findings or
( .

decision resulted from action of the Board which is arbitrary, an abuse of

' discfetion, illegal, or in excess of lawfully delegated authority.”).

| ARGUMENT
The Airpbft Overlay District was adopted to limit the density. of

development in an area that has been statistically shown to have a heightened

- potential for air crash. It also preserves the integrity of the operations of the

Marine Corps Air Station, by, for example, allowing the Marine Corps to conduct
éﬂqt tfaining missions without jebpmdﬁﬁé the sﬁﬁo@&ng community. The
Be;aufoft County Planning Commissionl and the Zoning Board of Appeals were
faithful to the important purpoées of the Airport Overlay District when théy denied -

respondent a development permit or variance that would enable respondent to build

anew 10,000 square.foot hall on property in the immediate landing pattern of

military aircraft operating from the Air Station.
The brief of Beaufort County well éxplams why the Court of Common Pleas

committed legal error in setting aside the judgment of thesse expert planning

12



I ofﬁ01als We Wﬂl not repeat that analysis here. The Umted States submits this

brief to highlight the mlportant interests jeopardized by the decision below and to _

empha31ze a few of the legal errors comrmtted by the court below

1. THE COURT BELOW ERRED IN CONCLUDING THAT THE 1997
DEVELOPMENT PERMIT VESTED RESPONDENT WITH A
RIGHT TO CONSTRUCT FELLOWSHIP HALL AT ANY ‘
INDEFINITE FUTURE DATE WITHOUT NEED FOR FURTHER

APPROVAL

| The court below held that a development permit issued in 1997 vested
respondent with the right to construct Fellowship Hall at any indefinite future date,
in‘espectivé of any intervening changes in the applicable zoning laws. Buf

respondent’s applicafion divided the project into two phases and designated

 construction of Fellowship Hall as the second phase of development. In

conjunétion with ifs application for a development permit, respondent applied for a -
building permit that covered only the first phase (i.e., the church building and

'suppbrting infrastructure). Properly éonstrued, the 1997 Development Permit did

~ not authorize construction-of Phase II or, if it did, any rights in Phase II expired in

1999, more than seven years before respondént sought to construct Fellowship

- Hall.

" The development permit issued by the County in 1997 does not specifically -
address whether it authorizes both phases of the proposed project or only Phase L. "

But the dévelopment permit does expressly state that the permit will expire within

13



two years~ unless “substantial improven;lent”- has occurred, indicatipg that the
County did not intend to convey to respondgnt an indefinite right to pursue
development. It would be énomalous to fead the pérl?:lif; a;s the court below did, as
c'onvéying a-ﬁniedimited'rig-ht to buﬂd Phase I of fhé deVélopIﬁent, while allowing
respondent to build the second phase at any unspecified d'at:a in the future.
Common sense confirms that the County would not waive its authority to regulate
laﬁd use a'decade—or on respondent’s readmg, even a century.—m the future.
Such a construction wduld lend itself to abuse, with developers using phased
development as a meaﬁs of cifcumventing land use regﬁlation and securing a right
to build at an indefinite point in the future. And it.vx'fould haﬁlpef the ability of the
County to effectively implement iﬁnpoﬁant.land use regulations like t.h.e Airport..
Overlay Distri.ctl |
Backgroﬁﬁd legal pﬁnciples conﬁrn; that the 1997. Developmeﬁi; Permit

shéuld be read as limited to_the first phase described in the development permit. .
General principles of zoning law provide that “each section or phase is treated as a
separate proje;:t.” 2 Suédz’vision Law and Growth Mgmt. § 10:16 (2d ed.); see also
F.B.R Invrsv. C’ourg;‘y of Charlesz‘.on, 303 S.C. 524, 527-28, 402.S.E.2d 189, 191

. (Ct. App. '199.1) (c'onditionell development permit did not give developer a vested -

right to complete Phas»é,H of a project where only Phase I had been completed

- 14



before changes in zdm’ng law ).> Thus, in the absence of a clear statement to the

coﬁtrary, the permit should be read és limited to Phase I.

This understanding of the development permit as limited to Phase I is also

‘evidenced by the fact that the building permit issued by the County only authorized -

construction of the church and sﬂpﬁoﬂing infrastructure. In December 1997, the

Counfy conducted a final inspection of the completed church building and issued a

certificate of compliance. In doing so, the County effectively closed out the

development permit.

‘Finally, even if the 1997 permit were construed as authorizing both phases

of the proposed development, it still would not follow that respondent could wait a

. decade before initiating construction of Phase II. Ifthe permif isreadas ~
: authorizing both phases of development, the requirement of “substantial

. improvement” within two years should be read as applying to each of the two

phases separately. Under this interpretation, had respondent sought to construct

Phase II within two years of the issuance of the development permit, it could have

~ done so without obtaining a new development permit. But respondent’s right to

construct Phase II was still dependent upon respondent completing “substantial

5 The present version of the Beaufort County Community Development
Code explicitly provides: “A phased Land Development Plan or Subdivision shall
remain subject to review and approval of all phases prior to any portion of the
project being vested in accordance with this Section.” Section 7.4.120(C), at
http://www.bcgov.net/departments/Planning-and-Development/planning/cdc/.

15



improvement” of Phase II within two years of the issuance of ;che- devglopment

pefmit. The court below erred in treating substanti’él imprpverrie'nt of Phase I as

sufficient to secure any rig__hts fesi)ondent had in developing Phase II. Even if the _

1997 _Development Perm.i't authoriéed Phase IT, ~responde.nt’.s rights had expired by

2007 and respondent was required to 6btain a new'devélopmem permit. |

o T HE COURT BELOW ERRED IN SUBSTITUTING ITS JUDGMENT
FOR THAT OF EXPERT COUNTY DEVELOPMENT OFFICIALS

AND IN CONCLUDING THAT A NEW 10,000 SQUARE FOOT
BUILDING WOULD NOT INCREASE THE OCCUPANT LOAD OF

RESPONDENT’S PROPERTY

The court below héld in the alternative that the Planning Board silould' have
| granted respondent a néw developﬁnent permit in 2007: But by 2007, the Airp,ort
Overlay District had been adopted t.o ensure that de'velc.)pme_nt near the; Marine
Corps Air Station WOuld be limited to compatible uses.. It is undisputed that the . |
Airport Overlay Distri‘ct.designate.zd respondent-’s p.roper.ty as falling within an
Accident Potential Zone 2. It 1s also undispu’ged that.under the Air_poﬁ Overlay
 District zonhg rqles,'construction of new places of a_s'sembly within an Accident
Potential Zone 2 is generally prohibited.

The Airport Overl_ay District allows for alimi”éed exception in cases where
an existing house of worship within an Accident P.otenti_al Zone séeks to expand by
15%, but only if the expansion would not increase the-‘.‘occupa_nt load” of the

.propertjf. The County Planning Commission construed those regulations, which it

16



is charged with administering, as not allowing for the construction of'a new 10,0100
square foét building on the ground that it would increase thg “ocoupant IOé,d” of
respondent’s existing.non—conforming buﬂdiﬁg. Accordiﬁg to the Planning
Com_missioﬁ, it would be incompatible with the limited exception in the Airport
Overlay District to allow construction. Qf a large new building with capacity for '
" many hundreds of additional peopie. In reaching that determination, the Planning
Commissionvcohsidered evidence from a fire codé official, who testified that the
: occupaﬁcy load of a.struct_ure is measured by reference to t_hé maxiinum_ number of
people the structure can accommodate. The Planning_Commission acted well
~ within its discretion in interpretirig the development code in-harmony with the fire
code, and its judgment is entitled to deference. See Historic Charleston Found. v.
Krawcheck, 313 S.C. 500, 505-06, 443 S.E.2d 401, 405 (Ct. App. 1994)
| (recognizing.thé neea to “[g]iv[e] deference to thé intefpretation of the Zoning
Ordinance by the Board which is charged with its‘interpretation”); Heilker V.
Zoniﬁg Bd. of Appeals for the City of Beaufort, 346 S.C. 401, 412, 552 S E.2d 42,
. 48 (Ct. App. 2001) (“.Tﬁe local zoning boards, and not the courts, are the 'primary.
entities responsible for the .planning and development of our communities..”). |
The Planning Commission’s interpre’;ation of the regulation is also in
keeﬁing with the purpose.and intent of the Airpdrt Overlay District. The Airport

- Qverlay Distric‘.t was adopted out of recognition that both public safety and the
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integ;iw of Air Station opefatiohs would be compromised by cons‘gfuctiori of
.plelices of assembly within an Accident Potential Zone. Accordingly., any eX.(:'eption
o to ’Fhe general Iii:nitaﬁons on construction in an Acpideﬁt Potential Zone should be
construed nan'c;wly. Aﬁd while the court below focused én its conclusion that
respondent does not preseﬁtl-y intend to use Fellowship Hall to increase the number
.of peopl.e' on the property, the Planning Commission propetly considered thg
impact on publio.safety qf a-“lo,OOO Squar.e foot éddition [Which] could
accommodate an expande‘d church population in the future.” [R. p. 54] (énlphasis
added). | |

1. TjE[E COURT BELOW ERRED IN CON CLUDING THAT
"RESPONDENT IS ENTITLED TO A VARIANCE

The court below held in the gltemative that the Zoning_ Board of Appeals
erred i.n.deny-ing respondent a variance. This holding is particularly troubling
because variances ére' only supposed to be available under “extraordinary ana
exceptiona ? ciljcumstanceé-. In dvertuming the Zon'mg Board’s ruling, the court .
stripped. that standard of its rigor. If the court’s }analys‘is were applied in future |
cases, it would make Varianoes the norm, rather thaﬁ the exception, and undermine
the important purposes served by the Alrport Overlay District, to the detriment of -
the community and public safety. | |

In o_verruling. fhe Zoning Board, the-court below found multipl-e exceptional

and extraordinary factors [R. pp. 25-26], but none justified the decision to overrule
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the Zoning Board’s determination that no variance should be g;anteci. Fifst, the
court concluded that it was exceptional “to deny the lawful bomplgetion ofa
development which has béenperrrﬁtted.” [R.p. 25]. Eut this pronouncement
merely repackages the court’s conclusion that fespondent was entiﬁed to a
deve;lopment permit, WhiCh; as éxpi’aineci in Part I and II, supra, was incorrect.
The court also found it to bé exce_p‘.cio.nal that reslﬁondent had relied on its -

undgrstahding of the 1 997 Deveélopment Permit as authorizing Fellowship Hall in

'investing in the construction of the church building and other improvements that

constifuted the fifst phase-of the development. .ER. p. 25]. But it would set a
dané,erous precedent to hold that the fact that the applicant has sp(%nt money in
constructing the first phase of a déveloprhent 18 an exfraoédinary circumstance that
would entitle the applicant -to complete a later phase. Third, the court found an
excgpﬁonal circumstance based on its conclusion that a graﬁt ofa varianée would

not increase the number of people using the property. [R. pp. 25-26]. But the

Adirport Overlay District is too i_mportém to set aside the findings of expert County

- planning officials based on respondent’s expressed inténtion-to use the buildings

sequentially. Moreover, even if the mumber of peopie on the property is constaht, .

coﬁstructibn of a new 10,000 square foot hall would still increase the density of

development in the Accident Potential Zd_ne, which is contrary to the policies of

the AICUZ program.
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Finally, the court below efred in its consideration of the.public good.  The
public good is not éerve.d by the construction of anew building W1th the 'cap_acity to
put'hundrgds of people in harm’s way. Nof is it served by.:'allowing further
development that would encroach on the Air Station eind. interfere with the integrity

of Marine Corps missions. Accordingly, respondent is not entitled to a variance

for this reason as well.
CONCLUSION

For the reasons stated, and those stated in the Brief of Beaufort C01j1_'1ty, this

" Court should reverse the judgment of the Court of Common Pleas.

Respectfully sublmtted

BETH DRAKE
ACTING UNITED STATES ATTORNEY

By: 4 Z-%

Lee E. Berlinsky

Assistant United Statés Attorney
151 Meeting Street, Suite 200
- Charlestor, South Carolina 29401
Telephone: (843) 266-1600- '
lee.berlinsky@usdoj.gov

Charleston, S. C.
November 10, 2016
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INTRODUCTION

The decision below poséé a troubling threat to land use regulations that were
enacted to protect the public from air crashes and shield'a.military air station from
encroaching development, Under fmnly established precedents, the app]icabﬂity .
of which respondent never disputes, the judgment of expert Beaufort County -
development officials :as to the meaning and applicﬁtion of those regulations is
entitled to significant deference. Here, the County determinéd that under the
regulations at issue, respondent is not entitled to build a new 10,000—square—fob't
hall in an area that has been restrictively ‘zoged‘based on its potential for air
.. crashes. This determination should be upheld and the County should be allowed to
enforce its regulations consistent with their ihaportantﬁ purposes. |

Respondent does not and cannot deny that the Fellowship Hall it seeks to
buildm a demgnated Accident Potential Zone could hold hundreds of people.!

Respondent insists that it may nonetheless go forward with this project. But

! Respondent challenges our citation to publicly available government
documents that were not generated for litigation. Opp’n to U.S. 1. While these
publications are judicially noticeable and were cited to provide the Court with
further context regarding the Airport Overlay District regulations, nothing tums on
them. The Airport Overlay District regulations themselves already make clear that
those regulations are based on “accident potential zones as designated in the most
recent Air Installations Compatible Use Zones (AICUZ) Report for [Marine Corps
Air Station]-Beaufort,” and were adopted by the County Council of Beaufort to

“ensure the general safety and welfare” and limit development “determined to be
incompatible according to federal standards.” [R. p. 37]. Itis also undisputed that
respondent’s proposed building site is in an “Accident Potential Zone.” [R.p. 19].



‘respondent errs in relying on a decade-old development permit that covered a

,different phase of the pfoj ect and Whioﬁ is, in any case, stale. Res;pondeﬁt similarly
errs in challenging the County’s decision to interpret its own regulationg, -
consistent with their purp'oses,. in the manner most protective of public safety. And
resi)ondent?s claim of entitlement fo a variance from those regulatibns restsonan
intérpretation that would make variances routine, rather than gxtraordinary. The
decision below should be overtﬁmed and the County’s determinations upheld.

L. THE 1997 DEVELOPMENT PERMIT DOES NOT PROVIDE |
' 'RESPONDENT WITH ANY CONTINUING RIGHTS

Respondent’s lead argument is that a developméﬁt permit issued in 1997
authorized construction of F ellowship Hall and that this anthorization remained in

force when respondent sought to commence construction a decade later in 2007.

_ Resiaondent acknowledgés, -as it must, that the application that led to the 1997

Development Permit “discuss[ed] constructing the project in phases.” Opp’n _tQ
County 7-8. Indeed, respondent’s application referred to the structure now known
as Fellowship i—Iall as “Phase II of the devélopment.” [R D. 245]. Réspondent
insists that this fact is insignificant. According to requndent, notwithsftaﬁding
reSﬁondent’s applicaﬁon for approval ofa phased development, the County gave
respondent more ;than it had asked for by approving both phases of the project at

the outset, thereby vesting respondent with the right to construct the second phase



of the development (Fellowship Hall) at any indefinite point in the fu.ture. Opp'n
to County 7-8.

| The County does not read its own development permit as expansively as
respondent and respondent fails to show why, on deferential review, the Court -
should construe the 1997 Development Permit more broadly than the underlying
appl_ioation. The County officials charged with regulating developrnent to promote
public safety and the public interest acted reasonably in considering the underlying
application in determining the scope of the 1997 Development Permit.

The County’s construction 1s .suppor‘ted by the text of the development
permit, W]nich makes clear that it is-not intended to convey any indefinite rights,
.and that the permrt will expire within two years unless “substantial improvement”
has been completed. [R. p. 35]. Respondent assumes that con:tpletion of
conetructibn of the first phase of development Qualiﬁed as “substantial
improvement” for purposes of the second phase, but respondent never justifies that
assumption. Given that the permit is intended to be time-limited, it is unreasonable
to construe the permit as authorizing respondent to first pegin an entirely new
. phase of development a futl decade after the permit issued.

Finally, the County’s construction better accords with background legal
principles and public policy. As explainéd in the United States’ opening brief (at

15 & n.5), development law generally treats each phase of a development as a



sepatate ﬁroject. Réspondent purports to distinguish one of the cases cited by the
Um'ted.Sta'tes, F.B.R. Inv’rs v. County of Chafleston, 303 S.C. 524, 527-28, 402
S.E.2d 189, 191 (Ct. App. 1991), but does not challenge the broader principle that
separate approvals are generally réquiréd for di.ffe.rent phases of a development.
Lﬂcewis'e, respondent never offers any explanation as to why it accords with
,cqngmon sense or public policy to construe the development permit as WaiVing the
County’s authoﬁty to regulate iaﬁd uée and pre;‘xifen‘t development even a.century, m
the future, regardless of'any intervening changes in circumstances.

For all these reasons, this Court shouid defer to the _County’s reasonable—
- indeed, correct—interpretation of its own developrﬁent permit.

| .II. THE COUNTY REASONABLY CONSTRUED ITS OWN
REGULATIONS IN DENYING THE 2007 APPLICATION

Respondent next argues that fhe County was required to issue a new
’de'velopment permit m 2007, and that in réf'using tb do so, the C'ounfy
nliscons’;rued the Airport Overiay District regulations. Respondent does not deny
that, unless some exception gpplies, its proposed new building would not be
allowed in an Aécident Potential Zone. Respondent also reco gnizes that no such
exception applies if the new structure would incréase the “occupant load” of
respondent’s existing development. Finally, fespondent apparenﬂy concedes that 1f

occupant load” refers to the capaclty of the proposed new bulldmg, as Beaufort’s

| Planning Commission found the penmt apphcatlon was properly demed It can
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hardly be contested that a ﬁew IQ,.OOO—square~foot structure would have the
bapacity to accommodate hundreds of people—and thus put hundrgds more people
in harm’s way.

Respondent asserts that the County was required to construe its regula’;ion to
accommodate respo_nden"ﬁs represenfation that, in practice, no additional people |
would use its premises. But. respdndeﬁt fajls to ac@owledge, let alone grapple
with, the deference owed the Planning Commissibn in construing developmént
r_egﬁlations; See, e.g., Historic Charleston Found. v. Kraweheck, 313 S.C. 500,
505-06, 443 S.E.2d401, 405 (Ct. App.. 1994) (recognizing thé need to “[gliv[e]
deference td the interpretation of the Zoning O;fdiﬁance by the Board which ié
chzirged with its interpretation”). Moreover, as reépondent acknowledges (Opp’n -
to County 12), the Planning Commission’s construction of the ten:ﬁ “occupant
load” accords with the meaning given to that term in the fire code, which similarly
regulates occupancy for a public-safety purpose. |

Respondent also misses the mark in critiéizing the Planning Commission for
 allegedly failing to éonstrue the regﬁation in a manner that “accords with its
general purpose.” Opp. to County. 12. A prjnciiaal purpose of the Ajrport-Ovérlay
District is to “ensure the geﬁeral safety and \;Velfare.” [R. p. 37]. The Planning

Commission was right to recognize that this pmpoéé would best be served by



construing the regulation so as not to create even the potential for more people to

be put in jeopardy.

1. THE COURT BELOW ERRED IN CONCLUDING THAT
RESPONDENT IS ENTITLED TO A VARTIANCE

Finally, respondent argues that if the County was not required to issue a
aevelopment permit, respondeﬁt should have been granted a variance. bpp’n to
County 14-15.. But respondent merely refers the Court to ;the lower coﬁrt’s
analysis, which was erroneous for the reasons explained in our opening brief (at
19-21) and that of tﬁe Countjr’ (at 11-15). Netably, re'sponcient never denies that its
position would make variances feutine rather than “eﬁeepﬁonal and extraordinary,”
which would undermine the efficacy of the AJIport Overlay District, to the
detnment of the commumty Respondent s argument should be reJected so that
variances do not become the norm. -

CONCLUSION

For the reasone stated above and in our opening brief, this Court should .

reverse the judgment of the Court of Common Pleas. |
Respectfully submitted,

. BETHDRAKE -
- ACTING UNITED STATES ATTORNEY

by 4.

Lee E. Berlinsky
Assistant United States Attomey
151 Meeting Street, Suite 200
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